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LETTER  OF  TRANSMITTAL 

California  Legislature 
Assembly  Interim  Committee  on  Livestock  and  Dairies 

Sacramento,  January  2,  1961 

Hon.  Ralph  M.  Brown,  Speaker  of  the  AssemMy 
and.  Memhers  of  the  AssemMy 
Assembly  Chamher,  Sacramento 

Gentlemen:  Enclosed  is  the  report  of  the  Assembly  Interim  Com- 
mittee on  Livestock  and  Dairies  pursuant  to  and  in  conformance  with 
provisions  of  House  Resolution  326-13  of  the  1959  General  Session. 

Since  June  19,  1959,  this  committee  has  held  ten  hearings  throughout 
the  State  on  a  variety  of  proposals  to  amend  the  Milk  Control  Act.  We 
have  gathered  and  examined  information  from  industry  sources  as  well 
as  from  the  Department  of  Agriculture  to  supplement  data  submitted 
in  testimony.  A  summary  of  our  interim  activities  is  included  as  Chap- 
ter Four  of  the  report.  The  results  of  that  activity  are  summarized  in 
the  findings  and  recommendations  listed  in  preface  to  the  body  of  the 
report. 

The  committee  expresses  its  gratitude  to  the  California  Legislative 
Internship  Program  for  making  available  the  services  of  Mr.  Robert  P. 
Judd  who  was  subsequently  retained  as  consultant  to  prepare  this 
report. 

Respectfully  submitted, 

Frank  P.  Belotti,  Chairman 
Leverette  D.  House,  Vice  Chairman 
Carl  A.  Britschgi  Carley  V.  Porter 

Richard  H.  McCollister  Charles  H.  Wilson 

Alan  G.  Pattee 
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HOUSE  RESOLUTION  No.  326 

Relative  to  constitiitino-  certain  standing:  committees  of  the 
Assembly  as  interim  committees 

Resolved  hy  the  Assembly  of  the  State  of  Calif orma,  As  follows: 

1.  The  following  standing  committees  of  the  Assembly  are  hereby 
constituted  Assemblj^  interim  committees  and  are  authorized  and 
directed  to  ascertain,  study  and  analyze  all  facts  relating  to  (1)  the 
subjects  and  matters  assigned  to  them  b.y  this  resolution;  (2)  any  sub- 
jects or  matters  referred  to  them  by  the  Assembly;  (3)  any  subjects 
or  matters  related  to  (1)  or  (2)  which  the  Committee  on  Rules  shall 
assign  to  them  upon  request  of  the  Assembly  or  upon  its  own  initiative: 

(m)  The  Committee  on  Livestock  and  Dairies  is  assigned  the  sub- 
ject matter  of  livestock,  ]joultry,  dairies,  and  dairy  products  in  the 
Agricultural  Code,  uncodified  laws  relating  thereto,  and  other  matters 
relating  to  livestock  aiul  dairies. 


2.  Each  of  the  above  committees  shall  consist  of  the  members  of  the 
Assembly  Standing  Committee  on  the  same  subject  for  the  1959  Regular 
Session.  The  chairman  and  vice  chairman  shall  be  the  chairman  and 
vice  chairman  of  the  standing  committee.  Vacancies  occurring  in  the 
membership  of  the  committee  shall  be  filled  by  the  appointing  power. 

3.  Each  committee  is  authorized  to  act  during  this  session  of  the 
Legislature,  including  any  recess,  and  after  final  adjournment  until  the 
commencement  of  the  1961  Regular  Session,  with  authority  to  file  its 
final  report  not  later  than  the  fifth  calendar  day  of  that  session.  All 
reports  shall  be  printed  out  of  the  funds  allocated  to  said  committee 
and  shall  be  in  the  form  prescribed  by  the  Rules  of  the  Assembly  and 
the  Committee  on  Rules. 

4.  Each  committee  and  its  members  shall  have  and  exercise  all  the 
rights,  duties  and  powers  conferred  upon  investigating  committees 
and  their  members  by  the  provisions  of  the  Joint  Rules  of  the  Senate 
and  Assembly  and  of  the  Standing  Rules  of  the  Assembly  as  tliey  are 
adopted  and  amended  from  time  to  time  at  tliis  session,  wliich  pro- 
visions are  incorporated  lierein  and  made  applicable  to  this  committee 
and  its  members. 

5.  Each  committee  has  the  following  additional  powers  and  duties: 

(a)  To  contract  with  such  other  agencies,  public  or  private,  as  it 
deems  necessary  for  the  rendition  and  affording  of  such  services,  facili- 
ties, studies  and  reports  to  the  committee  as  will  best  assist  it  to  carry 
out  the  purposes  for  Avhich  it  is  created. 

(b)  To  cooperate  with  and  secure  the  cooperation  of  county,  city, 
city  and  county,  and  other  local  law  enforcenuMit  agencies  in  investi- 
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gating  any  matter  within  the  scope  of  this  resolution  and  to  direct  the 
sheriff  of  any  county  to  serve  subpoenas,  orders  and  other  process  issued 
by  the  committee. 

(c)  To  report  its  findings  and  recommendations  to  the  Legislature 
and  to  the  people  from  time  to  time  and  at  any  time,  not  later  than 
herein  provided. 

(d)  To  do  any  and  all  other  things  necessary  or  convenient  to  en- 
able it  fully  and  adequately  to  exercise  its  powers,  perform  its  duties, 
and  accomplish  the  objects  and  purposes  of  this  resolution. 

6.  No  subcommittee  chairman  shall  be  appointed  by  the  chairman 
of  any  interim  committee  or  otherwise  except  upon  prior  written  con- 
sent of  the  Committee  on  Rules  or  the  Speaker. 

7.  No  consultants,  staff  members,  or  other  employees  may  be  em- 
ployed by  any  interim  committee  except  upon  prior  written  approval 
of  the  Committee  on  Rules. 

8.  No  contracts  for  goods  or  services  or  otherwise  may  be  negotiated 
or  entered  into  by  any  interim  committee  without  the  prior  written 
approval  of  the  Committee  on  Rules. 

9.  No  committee  or  any  member  or  employee  thereof  may  travel 
outside  the  State  on  committee  business  without  the  prior  written  con- 
sent of  the  Committee  on  Rules  or  the  Speaker  in  each  case. 

10.  Within  30  days  after  the  adoption  of  this  resolution,  each  interim 
committee  shall  file  with  the  Rules  Committee  a  proposed  work  sched- 
ule program  report  setting  forth  the  specific  matters  it  is  contemplated 
the  committee  shall  study  and  report  upon,  which  program  may  be 
supplemented  from  time  to  time,  and  which  report  shall  also  contain 
the  personnel  or  staff  needed  for  said  committee  and  the  estimated  ex- 
penses of  said  committee  for  the  period  June  19,  1959  to  March  19,  1960. 

11.  In  order  to  prevent  duplication  and  overlapping  of  interim 
studies  between  the  various  interim  committees  herein  created,  no  com- 
mittee shall  commence  the  study  of  any  subject  or  matter  not  specifi- 
cally authorized  herein  or  assigned  to  it  unless  and  until  prior  written 
approval  thereof  has  been  obtained  from  the  Committee  on  Rules  or 
the  Speaker. 

12.  Each  interim  committee  shall  file  with  the  Assembl}^  a  brief  gen- 
eral preliminary  or  progress  report  of  its  activities  on  or  before  the 
twentieth  calendar  day  of  the  1960  Budget  Session  of  the  Legislature. 

13.  Each  interim  committee  shall  file  its  final  report  with  the  Assem- 
bly on  or  before  the  fifth  calendar  day  of  the  1961  Regular  Session  of 
the  Legislature. 

14.  The  sum  of  four  hundred  fifty  thousand  dollars  ($450,000)  or 
so  much  thereof  as  may  be  necessary  is  hereby  made  available  from  the 
Contingent  Fund  of  the  Assembly  for  the  expenses  of  the  above  com- 
mittees and  their  members  and  for  any  charges,  expenses  or  claims 
they  may  incur  under  this  resolution.  The  Committee  on  Rules  shall 
allocate  from  the  above  sum  to  each  committee  created  by  this  resolu- 
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tion  such  amount  as  the  Committee  on  Rules  from  time  to  time  deems 
appropriate  and  sufficient  to  carry  out  the  duties  assigrned  to  each  such 
committee.  After  allocations  have  been  made  by  the  Committee  on 
Rules  to  a  committee  pursuant  to  this  resolution,  the  Committee  on 
Rules  shall  not  thereafter  reduce  or  revert  any  funds  or  portions  thereof 
so  allocated.  The  original  amount  so  allocated  shall  be  for  expenses  for 
the  period  June  20,  1959,  to  March  20,  1960.  Funds  not  to  exceed  the 
amount  so  allocated  shall  be  paid  from  the  said  Contingent  Fund  and 
disbursed,  after  certification  by  the  Chairman  of  the  respective  com- 
mittees, upon  warrants  drawn  by  the  State  Controller  upon  the  State 
Treasurer. 


SUMMARY  OF  FINDINGS  AND  RECOMMENDATIONS 

A.  MILK  DEPOTS  AND  PLANT  DOCKS 
Findings 

1.  Traditionally,  consumers  have  paid  less  for  finished  products  when 
available  at  the  farm  or  at  the  processing  plant.  The  difference  between 
the  farm  or  plant  price  and  the  retail  or  delivered  price  traditionally 
and  essentially  represents  a  difference  in  costs  for  service  performed. 
Definitions  in"  the  Milk  Control  Act  (Sees.  4216-4218,  Ag.  Code)  and 
price-fixing  criteria  (Sees.  4350-4363,  Ag.  Code)  thereof  seem  to  require 
distinctions  in  price  representative  of  distinctions  in  cost. 

2.  Price  differentials  for  ranch  plants,  milk  depots  and  plant  docks 
exist  in  18  of  the  28  milk  marketing  areas  and  range  from  1  to  2^  cents 
a  quart.  Volume  sales  from  depots  and  docks  have  almost  doubled  in  the 
past  two  years  and  substantial  volume  shifts,  from  grocery  or  home 
delivery  routes  to  the  new  outlets,  have  occurred  in  the  two  marketing 
areas  with  the  greater  differential. 

3.  The  rapid  and  widespread  development  of  such  outlets,  from  three 
in  1940  to  360  in  1960,  concerns  the  entire  California  dairy  industry. 
The  question  is :  Does  the  Milk  Control  Act  permit  the  Director  of  Agri- 
culture to  recognize  different  methods  of  distribution  which  reflect 
differences  in  costs  of  operation?  The  problem  is  complicated  by  (1) 
market  competition,  (2)  distribution  methods,  (3)  contractual  disloca- 
tions and  (4)  administration  of  the  law. 

4.  The  most  crucial  issue  of  administering  the  law^  lies  in  the  defini- 
tion and  application  of  the  term  "natural  growth"  by  the  Bureau  of 
Milk  Stabilization  to  milk  depots  and  plant  docks  so  as  to  preserve 
stability  in  milk  marketing.  A  wide  differential,  predicated  upon  costs 
alone,  seems  to  result  in  a  faster  growth  than  does  a  narrower  differen- 
tial of  1  cent  a  quart.  Modifications  in  Bureau  practices,  relying  more 
on  stability  than  costs  as  determined  by  auditing  surveys,  have  followed 
judicial  decisions  in  several  marketing  areas  and  a  case  testing  the 
Bureau's  authority  to  recognize  different  methods  of  distribution  based 
on  differences  in  costs  is  presently  under  submission  to  the  California 
Supreme  Court. 

5.  The  Supreme  Court's  decision  in  the  i\[isasi  case  may  establish 
with  finality  w^iether  the  Bureau  has  the  authority  under  the  present 
law  to  apply  price-fixing  criteria  and  legal  definitions  of  stability  to 
marketing  areas  where  depots  and  docks  operate  to  preserve,  as  the 
Legislature  intended,  an  adequate  supply  of  milk  and  dairy  products  at 
reasonable  prices  to  consumers  and  reasonable  profits  to  producers  and 
distributors. 

Recommendation 

The  committee  recommends  that  the  Legislature  await  the  Supreme 
Court's  decision  in  the  Llisasi  case  before  considering  any  further  pro- 
posals to  amend  the  provisions  of  the  Milk  Control  Act  in  regard  to 
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ranch  plants,  milk  depots  and  plant  docks.  Upon  the  Court's  action,  the 
Lefrislature  may  wish  to  consider  certain  proposals  to  substantiate,  with 
an  additional  declaration  of  legislative  intent,  the  Bureau's  discretion- 
ary use  of  the  state's  police  power  in  milk  marketing.  If  so,  the  com- 
mittee would  recommend  that  such  proposals  be  jjiven  additional  inten- 
sive and  objective  consideration. 

B.  MANUFACTURING  MILK   PROBLEMS 
Findings 

1.  ^Manufacturing:  milk,  unregulated  by  the  Milk  Control  Act, 
amounted  to  55  percent  of  total  milk  production  in  the  state  in  1937 
and  amounted  to  18  per  cent  of  total  milk  production  in  California  in 
195f).  The  number  of  manufacturing  milk  producers  has  steadilj'  de- 
clined because  of  (1)  conversion  of  many  such  producers  to  market 
milk  production,  (2)  conversion  to  other  farm  enterprises,  or  (3)  con- 
version to  nonagricultural  pursuits.  Estimates  of  production  cost  range 
from  55  cents  to  $1  above  prevailing  subsidized  prices  for  manufactur- 
ing milk. 

2.  Declining  per  capita  consumption  and  greater  production  effi- 
ciencies have  caused  an  increase  of  mai'ket  milk  supplies.  Such  excess 
milk  competes  directly  with  manufacturing  milk  in  the  production  of 
finished  dairy  products  and  byproducts.  Imports  of  milkfat,  amounting 
U)  37.6  percent  of  total  in-state  requirements  and  apparently  caused  by 
local  high  production  costs,  further  impair  the  health  of  the  manufac- 
turing milk  segment  of  the  California  dairy  industry. 

3.  ]\Iercliandising  ])ractices,  such  as  brand  and  institutional  advertis- 
ing, appear  to  be  minimal;  the  total  advertising  and  promotional  costs 
to  all  segments  of  the  dairy  industry  amounted  to  $6,582,292  or  43  cents 
per  capita  while  farm  earnings,  without  normal  wholesale  and  retail 
markups,  from  dairy  products  amounted  to  $24.60  per  capita  in  Cali- 
fornia in  1959.  In  comparison,  the  distilled  spirits  industry  spent  an 
estimated  $20,677,440  or  $1.35  per  capita  in  California  in  1959  and 
California  cling  peach  producers,  with  much  lower  total  earnings  than 
dairymen,  spent  $1,582,992  or  10.3  cents  per  capita  in  fiscal  1959-60. 
Unfortunate  publicity  about  cholesterol  and  wax  from  milk  containers, 
coupled  with  other  competitive  forces,  have  obviously  caused  a  decline 
in  milk  consumption  per  capita  which  might  have  been  otherwise  in- 
creased by  vigorous  merchandising. 

4.  The  most  salient  feature  of  the  complex  economic  problems  which 
beset  California's  dairy  industry,  and  its  manufacturing  milk  produc- 
tion segment  particularly,  is  how  best  to  accommodate  production  to 
consumption  or,  put  another  way,  how  to  adjust  supjily  and  demand. 
The  jxiint  at  issue  is  whether  a  marketing  law  for  manufacturing  milk 
will  foreclose  California  manufactured  dairy  products  from  local 
markets. 

5.  Disrui)tions  in  the  production  sector  of  California  dairying  might 
be  overcome  by  any  one  of  several  alternatives  including:  (1)  revision 
and  standardization  of  milk  i)urcliase  contract.s,  as  presently  considered 
by  four  industry  committees  in  coojx'ratiou  with  the  State  Department 
of  Agriculture;  (2)  a  marketing  law  for  manufacturing  milk  to  guar- 
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antee  producers  a  nominal  return;  (3)  a  federal  pricing  order  for 
manufacturing  milk  producers  in  California  or  various  parts  of  the 
state;  (4)  production  cutbacks  in  both  market  and  manufacturing 
milk;  or  (5)  the  encouragement  of  increasingly  significant  efforts  in 
merchandising  by  all  dairy  industry  segments. 

Recommendation 

The  committee  recommends  that  each  of  these  and  any  other  alterna- 
tives be  thorouglily  and  objectively  studied  by  the  appropriate  public 
and  private  agencies  and  that  such  agencies  subsequently  take  vigorous 
action  on  which  ever  seem  most  desirable.  It  appears  that  only  through 
a  united  and  cooperative  effort  can  California's  milk  industry  maintain 
the  degree  of  stability  and  growth  necessary  to  ensure  the  state's  rap- 
idly- expanding  population  its  future  dairy  supply. 

C.  CONTRACTS 
Findings 

1.  Contractual  arrangements  are  crucial  to  the  orderly  production 
and  marketing  of  milk.  Contract  guarantees  conform  to  usage  patterns 
according  to  diverse  consumer  demands  as  classified  by  definitive  sec- 
tions of  the  Milk  Control  Act.  Such  guarantees  ensure  payment  for 
classified  usage  and,  to  some  extent,  ma}''  affect  production  efficiency 
and  amounts. 

2.  Principles  for  milk  purchase  contracts  are  now  being  intensively 
studied  by  four  industry  committees,  composed  of  48  representatives  of 
all  segments  of  the  dairy  industry,  under  the  auspices  of  the  Depart- 
ment of  Agriculture.  Findings  and  recommendations  of  the  study  com- 
mittees will  be  submitted  to  the  State  Board  of  Agriculture  for  con- 
sideration ;  if  approved,  they  will  be  submitted  to  the  Governor  and 
subsequently  to  the  Legislature  if  necessary.  However,  substantial  revi- 
sion and  standardization  of  milk  purchase  contracts,  especially  with 
regard  to  language  and  terms,  may  be  best  accomplished  through  the 
efforts  of  dairy  industry  leaders  with  the  advice  of  Department  and 
industry  experts. 

Recommendation 

The  committee  recommends  that  the  Legislature  await  the  reports  of 
the  industry  study  committees  and  subsequently  objectively  consider 
any  proposals  for  legislation  necessary  to  implement  their  findings. 
Furthermore,  the  committee  heartily  commends  the  work  initiated  by 
the  .study  committees  and  departmental  staff  with  the  hope  that  their 
efforts  will  benefit  the  public  w^elfare. 


D.  UPGRADING  BUTTERMILK 
Findings 

1.  Upgrading  dairy  products  is  a  means  of  improving  product  qual- 
ity ancl  thereby  increasing  the  consumer  price  and  the  income  of  the 
producer.  Keduced  demand  for  fluid  milk  and  concomitant  increased 
supplies  of  fluid  milk  reserves  have  resulted  in  diversion  of  such  milk 
into  low-recovery  byproducts.  "Blend"  prices  to  producers  would  be 
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increased  by  requiring  the  use  of  market  milk  in  the  manufacture  of 
cultured  buttermilk  as  proposed. 

2.  Such  action,  if  necessarj-,  might  be  taken  by  administrative  regula- 
tion to  establish  differentials  based  on  the  various  recovery  prices  for 
classifications  of  milk  usajres.  Precedents  for  such  action  exist  in  (1) 
bonus  payments  for  tank  shipments  of  Grade  B  milk,  (2;  a  20-cent  per 
hundredweight  differential  over  Class  3  prices  for  Grade  A  milk 
shipp>ed  in  bulk  and  used  for  Class  2  products,  and  (3)  an  11-cent  per 
hundredweight  difference  in  bulk  handling  discounts  on  milk  shipped 
through  country  plants. 

Recommendation 

The  committee  recommends  that  the  Department  of  Agriculture  Milk 
Study  Committees  be  continued  indefinitely  to  consider  principles  for 
the  establishment  of  these  and  (^'thpr  differentials  to  producers  for  the 
various    usages    based    on    dr"  -    in    recoverA-    prices    and    bulk 

handling.  Criteria  for  the  ester  ::t  of  such  differentials  should  be 

clearly  defined  and  approved  by  industrA*  leaders  in  concert  through 
unrestricted  and  and  cooperative  discussion  and  study. 

E    COUNTRY  PLANT  CHARGES 
Findings 

1.  Some  22  countrj-  plants  in  the  Central  Valley  serve  as  Bi^ifinW/ 

and  transshipment  points  for  fluid  milk  between  remote  farm  and  dty 
market ;  most  have  also  been  useful  as  production  units  for  manufac- 
tured dain.-  products.  Until  1958,  distributors  operating  such  plants 
deducted  27  cents  per  hundredweight  for  all  Grade  A  milk  trans- 
shipped through  such  plants  from  paj-ments  to  producers  but  after 
public  hearings,  the  Bureau  of  Milk  Stabiliza'  'uced  the  deduc- 

tions for  bulk  shipments  to  15  cents  per  hundr 

2.  The  elimination  of  the  bulk  handling  yd, 
would  further  increase  the  "blend"  price  to  j  •  -'St- 
ing  the  26-cent  per  hundredweight  deduction  lor  shipments  in  milk 
cans.  However,  it  might  severely  impair  the  profits  of  some  country 
plants  and  force  them  to  close,  thus  jeopardizing  the  only  available 
outlets  for  some  other  producers  despite  the  fact  that  only  15  percent  of 
Central  Valley  Grade  A  milk  shipments  need  to  pass  through  such 
plants. 

Recommendation 

The  committee  recommends,  as  stated  previously,  that  criteria  for 
the  establishment  of  all  such  differentials  i^ould  be  clearly  defined  and 
approved  by  industrj-  leaders  as  represented  by  the  four  Department  of 
Agriculture  milk  study  committees  before  any  legislative  action  may  be 
deemed  necessary.  Additional  factors  with  regard  to  country-  plant  de- 
ductions should  include:  (1)  volume  of  Grade  A  milk  s*A\\  being 
shipped  in  cans  in  the  Central  Valley;  '2    the  number  tion  of 

country  plants  most  needed  for  marketing  and  manu  ^;  and 

(3)  the  periods  of  most  vital  need  for  such  plants. 
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detail,  at  least  four  times  by  members  of  all  the  committees  meeting 
jointly.  One  possible  result  of  that  elfort  will  be  a  standardization  of 
eonti-act  relations,  flexible  enough  to  meet  the  diverse  and  complex  re- 
quirements of  the  entire  industry  but  definitive  and  inclusive  enough 
to  alleviate  several  current  problems.  Such  problems  include:  (1)  in- 
creasing surpluses  of  Grade  A  milk  resulting  from  more  efficient  pro- 
duction methods  and  continued  conversion  of  Grade  B  producers  to 
Grade  A  production  on  low-guarantee  contracts;  (2)  declining  per 
capita  consumption  resulting  from  mor(^  sophisticated  consumer  buying 
habits  and  great  competition  for  the  consumer  dollars  from  an  increas- 
ing array  of  consumer  goods  and  services;  and  (3)  the  disparity 
between  farm  costs  and  farm  prices  resulting  from  international  mone- 
tary inflation  and  domestic  overproduction.  More  specifically,  the  study 
committees  have  been  most  interested  in  (1)  how  to  control  and  what 
to  do  with  the  Grade  A  milk  surplus,  (2)  hoAv  to  improve  the  economic 
position  of  all  California  milk  producers  and  {'■])  how  to  improve  the 
administration  of  the  Milk  Control  Act. 

3.  Expansion  of  the  Bureau  of  Milk  Stabilization  was  effected  Sep- 
tember 1,  1960  by  the  addition  of  a  third  control  area  and  14  new  per- 
sonnel positions  including  enioreement  investigators  and  auditors  with- 
out an  increase  in  the  industry  assessment  of  .2  cents  per  pound  of 
milkfat  for  administration. 

Recommendation 

The  committee  recommends  that  the  four  study  committees  be  con- 
tinued indefinitely  to  work  with  the  Department  of  Agriculture  staff  in 
discussing  and  considering  problems  affecting  California's  dairy  indus- 
try. Current  studies  are  the  first  major  evidence  that  spokesmen  for  all 
segments  of  the  dairy  industry  are  willing  to  co-operate  for  effective 
results  since  the  Dairy  Council,  now  defunct,  was  established  41  years 
ago.  ^loreover,  the  connnittee  believes  that  continuing  sucli  studies  is 
vitally  necessary  to  the  growth  of  California's  agricultural  economy  in 
general  and  dairy  industry  in  particular.  The  committee  commends 
Director  Warne,  his  staff'  and  the  48  members  of  the  industry  commi- 
tees  for  their  efforts. 

General  Conclusion 

Finally,  it  must  be  said  that  the  Legislature  has  always  recognized 
the  fact  that  the  California  dairy  industry  is  a  dynamic  and  complex 
economic  institution  in  which  constant  adjustments  are  necessary  to 
conform  with  constantly  changing  conditions  and  practices.  Thus,  over 
the  years,  the  Milk  Control  Act  has  been,  and  will  continue  to  be, 
subject  to  constant  revision  and  amendment.  However,  the  committee 
has  no  current  recommendations  to  revise  or  amend  the  Act  at  this 
time  because  of  two  reasons  made  clear  by  the  previously-listed  find- 
ings: (1)  current  litigations  in  milk  marketing;  and  (2)  the  studies 
being  made  by  four  industry  connnittees.  That  is,  action  now  by  this 
committee  is  precluded  by  current  industry  action  in  the  courts  and  in 
conference  rooms. 


CHAPTER  ONE 
MILK  DEPOTS  AND  PLANT  DOCKS 

(A.B.  2319,  Porter-1959) 

DEFINmONS 

It  might  best  serve  the  purposes  of  this  report  if  the  several  kinds  of 
retail  milk  sales  were  briefly  described  at  the  outset.  Such  sales  involve 
several  relationship  which  obviously  pertain  to  the  simplest  form  of 
the  modern  market  mechanism :  producer  to  processor  to  distributor  to 
consumer.  Put  another  way :  raw  product  to  processed  product  to  con- 
sumed product.  A  simple  and  graphic  way  to  define  terms  in  this  con- 
text, cow  to  consumer,  follows : 

1.  Ranch  sales 
Producer/processor  to  consumer. 

2.  Plant  dock  sales 

Producer  to  processor/distributor  to  consumer. 

3.  Depot  sales 

Producer  to  processor  to  consumer. 

4.  Grocery  sales 

a/  Producer  to  processor/wholesale  distributor  to  store  to  con- 
sumer. 

b/  Producer  to  (processor/store)  to  consumer. 

c/  Producer   to    (processor/ wholesale   distributor/store)    to   con- 
sumer. 

5.  Home  delivery  sales 

a/  Producer  to  processor/distributor  to  consumer. 

b/  Producer  to  processor/distributor  to  sub-distributor  to  con- 
sumer. 

Despite  the  gross  over-simplification  the  above  outline  includes  all  pres- 
ent distinctive  distributive  methods  in  fluid  milk  marketing.  The  sim- 
ilarity between  the  plant  dock  (2)  and  traditional  home  delivery  (5a) 
is  only  apparent;  the  consumer  performs  a  distribution  function  by 
going  to  the  plant  dock  which  is  performed  for  her  by  the  processor/ 
distributor  when  milk  is  delivered  to  the  doorstep.  Likewise,  the  distinc- 
tion between  the  plant  dock  (2)  and  the  depot  (3)  is  only  apparent; 
the  consumer  performs  a  distribution  function  by  going  to  either  one 
although  the  dock  may  be  at  a  plant  which  wholesales  milk  to  groceries 
and/or  subdistributors  and  retails  milk  to  doorsteps  while  the  depot,  as 
such,  has  no  alternative  outlets.  It  may  be,  however,  that  dock  sales  have 
grown  to  the  point  where  alternate  outlets  represent  only  a  small  part 
of  total  plant  volume.^  Traditional  grocery  stores  sales  (4a)  have  led 

'  See  transcript,  Committee  hearing,  Paramount,  California,  November  12,   1959,  pp. 
117-133. 

(13) 

4— L-2037 
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to  "captive  integration "  (4b)  such  as  Safeway  Stores'  Lucerne  Dairy- 
Division  or  "captive  stores"  (4c)  such  as  Arclen  Farms'  Mayfair  Mar- 
kets in  Los  Angeles.  Two  other  examples  of  operations  not  illustrated 
above  are:  cooperative  milk  Avholesale  purchases  whereby  several 
grocers  may  buy  their  milk  supplies  joi)itly  in  volume  at  lower  prices 
for  quantity;  and  restricted  purchases  whereb}^  a  grocery  chain  may 
buy  only  one  or  a  few  brands.  Home  delivery  has  also  grown  more  com- 
plex from  the  ladling  of  raw  milk  from  the  producer's  can  into  the  con- 
sumer's jar  at  the  doorstep;  nowadays  subdistributors  or  peddlers  (5b) 
compete  successfully  in  some  areas  by  selling  milk  bottled  under  their 
own  label  bj'  a  major  processor /distributor. 

Although  confusion  may  be  caused  by  the  variety  of  apparently 
synonymous  terms,  characteristic  dift'erences  seem  to  distinguish  one 
kind  of  operation  from  another.  For  example:  the  ranch  processor- 
distributor  b}^  definition  is  a  farm  operation  where  cows  are  milked  and 
the  milk  is  processed,  packaged  and  sold  direct  to  consumers.  The  plant 
dock  usually  may  be  only  one  sales  outlet  for  a  distributor  who  may 
have  other  sales  outlets  including  wholesale  and  home  delivery  routes. 
The  depot,  conversely,  has  neitlier  cows  present  nor  alternate  sales 
outlets.  The  conventional  distributor  usually  merchandises  milk 
through  retail  outlets  such  as  restaurants,  gi'oceries  and  home  delivery 
routes.  It  is  connnon  and  coniusing  to  call  botii  plant  docks  and  depots 
"drive-ins"  or  to  refer  to  ranch,  dock  and  depot  outlets  as  "cash-and- 
carry."  Whatever  the  labels,  prevailing  legal  and  administrative  prece- 
dents seem  to  differentiate  among  distributive  methods  about  in  the 
manner  described.-  Until  modified  by  legislation  or  adjudications  in 
current  or  subsequent  litigations,  such  precedents  and  standards  are 
likely  to  continue  to  prevail. 

HISTORY  OF  GROWTH 

Historically,  the  farmer  has  sokl  his  output  to  consumers  at  the  farm 
gate  at  prices  less  than  those  paid  in  the  marketplace  or  at  the  doorstep. 
The  obvious  reason  is  the  difference  in  transportation  costs  incurred  by 
the  farmer.  In  1940,  after  nearly  three  years  of  administrative  experi- 
ence with  the  resale  provisions  of  the  Milk  Control  Act,  the  Bureau  of 
Milk  Stabilization  authorized  dairymen  to  sell  milk  processed  at  the 
farm  for  less  than  grocery  carry-out  and  home  delivery  prices;  the 
spread  was  called  the  "ranch  differential"  and  such  authorization  then 
controlled  prices  for  only  a  limited  percentage  of  the  total  fluid  milk 
volume  sold  in  the  state.^  Processing  ]ilant  operators  and  grocers  Avere 
already  authorized  to  sell  fluid  milk  for  less  than  it  was  delivered  to  the 
doorstep.  As  a  result,  there  were  four  basic  resale  prices — at  the  ranch, 
at  the  plant,  at  the  grocery  and  at  the  home — which  seemed  to  reflect 
substantative  differences  in  the  costs  of  distribution.  That  is,  if  the  con- 
sumer choose  to  perform  a  part  of  distribution,  she  was  entitled  to  buy 
for  proportionately  less.  Until  19r)2,  the  ])lant  resale  prices  were  gen- 
erally only  1  cent  a  quart  under  the  grocery  carry-out  price  but  then, 

"  L).  A.  Weinland  ".M:irkotinK  of  Fluid  Milk  Under  Price-Fixinp  Statutes"  California 
Department  of  Agriculture,  lO.").!,  6p.  Cf.  transcript,  Committee  hearing,  Sacra- 
mento. Calirnrniii,  .January  20.  liniO,  jjp.  lS-fi2. 

'Estimated  by  Bureau  of  Milk  Stabilization  officials  never  to  have  exceeded  .2%  of 
total  fluid"  milk  volume  sold  at  retail  in  the  state. 
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in  Stockton,  after  cost  surveys  and  a  public  hearing,  the  bureau  au- 
thorized one  plant  to  sell  fluid  milk  from  its  dock  at  2  cents  a  quart 
less  than  the  p-vocery  store  carry-out  price.  Subsequently,  a  new  pro- 
cessing plant  was  built  and  shortly  thereafter  the  San  Joaquin  market- 
ing area  had  several  other  similar  depot  operations.  A  similar  2  cents  a 
quart  differential  was  granted  in  the  Sacramento  marketing  area  and 
reliable  witnesses  have  estimated  that  depots  in  both  the  San  Joaquin 
and  Sacramento  marketing  areas  now  sell  approximately  15  percent  of 
the  total  fluid  milk  volume  in  each  area.''  Other  differentials  in  Northern 
California  range  from  1  cent  in  the  Monterey  marketing  area  to  1^ 
cents  in  the  Alameda-Contra  Costa  marketing  area ;  that  means  that 
depots  or  docks  in  those  areas  are  selling  fluid  milk  at  prices  below  the 
grocer  carry-out  price.  Still  other  marketing  areas  in  the  north  part  of 
the  state  do  not  have  differentials  even  though  depots  are  operating. 
Under  the  differentials,  however,  depots  are  selling  as  much  as  10  per- 
cent of  the  total  fluid  milk  market  volume  in  some  areas. ^  In  general, 
throughout  Northern  California  the  depot  operation,  characterized  by 
easy  automobile  access,  single  brand  bottled  in  glass  and  limited  mer- 
chandise prevails  over  the  plant  dock  operation. 

In  Southern  California,  however,  there  are  three  kinds  of  consumer 
purchases  at  the  plant:  at  ranch  processing  plants;  at  plant  docks 
which  usually  distribute  by  other  methods  as  well ;  and  at  depots.  Prices 
of  fluid  milk  at  the  ranch  are  2  cents  a  quart  and  prices  at  plant  docks 
and  depots  are  1  cent  a  quart  below  the  grocery  carry-out  price  al- 
though some  docks  and  depots  have  not  taken  advantage  of  the  avail- 
able 1  cent  differential  under  the  area  marketing  order.^ 

In  sum,  consumers  have  traditionally  paid  less  for  finished  products 
when  available  at  the  farm  or  at  the  processing  plant.  The  difference 
between  the  farm  or  plant  price  and  the  retail  or  delivered  price  tra- 
ditionally and  essentially  represents  a  difference  in  service  performed; 
if  the  consumer  performs  part  of  distribution,  she  is  entitled  to  a  lower 
product  price.  This  common  sense  approach  to  marketing  has  led, 
under  price  control  of  milk  by  the  state,  to  milk  marketing  orders 
which  fixed  prices  lower  than  those  for  normal  resale  distribution  and 
perhaps  thus  has  enabled  some  milk  producers  and  some  milk  proc- 
essors to  sell  at  a  competitive  advantage  predicated  upon  lower  costs. 
Definitions  in  the  law.  Sections  4216-18  of  the  Agricultural  Code,  and 
price-fixing  criteria.  Sections  4350-4363  of  the  Agricultural  Code,  seem 
to  require  distinctions  in  price  representative  of  distinctions  in  cost; 
at  least  that  has  been  the  interpretation  of  persons  charged  with  ad- 
ministering the  law  and,  in  general,  courts  have  upheld  their  inter- 
pretation.'^ 

STATEMENT  OF  THE  PROBLEM 

The  rapid  and  widespread  development  of  milk  depot  sales  in 
Northern  California  and  of  ranch,  dock  and  depot  sales  in  Southern 
California  in  the  past  five  years  has  been  a  cause  of  great  concern 


*  See   transcript,    Committee   liearing,    San   Francisco,   California,   November   10,    1959, 

p.  115. 
s  Ibid. 

•  Charts   indicating    tlie    number   and    location    of   docks   and    depots    and   the   various 

differentials  are  appended. 
'  For    a    discussion    of    applicable    judicial    decisions,    see    the    following    section    on 
litigations. 
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the  California  Grocers'  Association.  Tt  was  heard  before  the  Assembly 
Committee  on  Livestock  and  Dairies  twice  during  the  1959  General 
Session  and  failed  of  passage  both  times.  It  has  been  heard  five  times 
before  this  committee  since  June  19,  1959. 

THE  ARGUMENTS 

The  central  point  at  is.sue  between  the  "cash-and-carry"  operators 
and  conventional  distributors  is  whether  a  dock  or  a  depot  is  a  dis- 
tributor (Sec.  4216,  Ag.  Code)  or  a  retail  store  (Sec.  4218,  Ag.  Code). 
As  distributors  with  evident  lower  prices,  dock  and  depot  operators 
have  been  granted  a  ])rice  lower  than  those  charged  by  grocery  and 
home  delivery  retailers;  as  retail  stores,  they  would  have  to  charge  the 
same  price  as  other  retail  outlets. 

Aligned  with  the  "cash-and-carry"  operators  in  this  dispute  is  the 
Bureau  of  Milk  Stabilization  for  its  decision  to  grant  a  differential 
predicated  upon  lower  costs  is  reliant  upon  its  broad  discretionary 
powers  to  administer  the  Milk  Control  Act.  Aligned  with  conventional 
distributors  on  the  other  side  are  the  grocers  whose  daily  milk  sales 
has  been  severely  jeopardized  by  docks  and  depots. 

The  principal  arguments  made  at  hearings  before  this  committee,  in 
discussions  by  the  milk  study  committees  of  the  Department  of  Agri- 
culture, and  in  legal  briefs  submitted  in  various  litigations  to  be  dis- 
cussed later  may  be  summarized  as  follows  : 

1.  Conventional  distributors  contend  that  docks  and  depots  are  re- 
tail stores  in  fact  because  of  the  number  of  food  items  they  stock  in 
addition  to  milk  and  dairy  products  and  because  of  the  manner  in 
which  they  merchandise.  "Cash-and-carry"  operators  contend  that  the 
presence  of  processing  facilities  at  the  sales  location  makes  them  a 
distributor  and  they  sell  only  a  limited  amount  of  "dairy-related"  food 
items  sucii  as  bread,  eggs,  cookies  and  fruit  juices  whereas  groceries  sell 
upwards  of  8,000  separate  items. 

2.  Conventional  distributors  contend  that  marketing  order  provi- 
sions granting  a  dock  differential,  except  for  traditional  ranch  sales, 
in  the  several  marketing  areas  are  void  per  se  because  the  director  is 
prohibited  from  establishing  sejiarate  prices  for  retail  sales  regardless 
of  cost ;  they  cite  the  Challenge  case  in  1943  which  listed  methods 
of  distribution.  "Cash-and-carry"  opprators  counter  that  Section  4360 
of  the  Agricultural  Code  permits  the  director  discretionary  power  to 
establish  prices  for  other  methods  when  justified  by  costs  and  that 
such  provisions  are  therefor  not  void. 

3.  Conventional  distributors  contend  that  such  provisions  are  void 
because  they  violate  the  unfair  practices  section  (Article  2,  Chapter  16 
of  the  Agricultural  Code  and  especially  Section  4141)  of  the  Milk  Con- 
trol Act  and  discriminatorily  prevent  competitors  from  meeting  com- 
petitive prices  in  good  faith.  "Ca.sh-and-carry"  operators  contend  that 
nothing  in  the  law  prevents  grocers  from  building  processing  plants  at 
store  locations  to  qualify  as  a  separate  method  of  distribution  and  sell 
at  the  plant  dock  differential. 

4.  Conventional  distributors  contend  that  substantial  shifts  in  retail 
volume  from  groceries  to  depot.s.  ranging  from  10  percent  to  15  percent 
of  total  average  monthly  sales,  have  severely  disrupted  the  normal  flow 
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of  milk  aiid  threaten  the  existence  of  the  Milk  Control  Act ;  they  add 
that  lost  volume  by  irrooeries  causes  price  increases  which  mean,  in 
effect,  that  grocery  milk  customers  subsidize  dock  and  depot  milk  cus- 
tomers. "Cash-and-carry"  operators  counter  that  grocers  did  precisely 
the  same  thing  to  home  delivery  routes  when  a  price  differential  was  in- 
troduced in  milk  marketing  prior  to  the  Milk  Control  Act  which  then 
took  cognizance  of  the  difference  when  enacted ;  they  add  that  the  law 
should  not  foreclose  any  new  venture  which  increases  efficient  distribu- 
tion. 

5.  Conventional  distributors  contend  that  differences  in  transport- 
ation costs,  as  detined  in  the  law.  allow  the  Director  to  set  a  lower  resale 
price  for  ranch  sales  but  do  not  permit  him  to  set  lower  prices  for  other 
''retail''  outlets.  "Cash-and-carry"  operators  reply  that  such  trans- 
portation costs  as  incurred  by  plant  docks  and  depots  are  paid  by  the 
farmer  and  are  not  retiected  in  their  processing  costs;  they  say  that 
both  plant  docks  and  depots  have  precisely  the  same  range  of  processing 
costs  as  ranch  sales  and  are  therefore  entitled  to  even  lower  differ- 
entials. 

Subsidiary  contentions  on  the  part  of  conventional  distributors  in- 
clude (1)  the  differential  serves  as  an  "umbrella"  for  inefficient  oper- 
ators; (2)  home  delivery  routes  are  jeopardized  by  dock  and  depot 
differentials;  (3)  the  jobs  of  thousands  of  distributor  employees  are 
threatened  because  each  "cash-and-carry"  operation  replaces  1'2  men 
in  another  plant;  (4)  although  milk  represents  only  8  percent  of  the 
average  total  daily  grocery  sales,  it  is  a  "traffic -builder"  and  some 
grocers  have  lost  as  much  as  50  percent  of  their  daily  milk  volume  to 
nearby  depots;  and  (o)  some  integrated  or  "captive"  grocery  opera- 
tions could  sell  below  present  dock  and  depot  differentials  and  still 
make  money  but  they  would  rather  not  disrupt  stability.  "Cash-and- 
carry"  operators  answer  (1)  lower  costs  based  on  different  transporta- 
tion requirements  indicate  that  docks  and  depots  are  more  efficient  than 
other  methods  of  distribution;  (2)  home  delivery  routes  were  severely 
curtailed  by  the  grocers'  previous  differential;  (3)  docks  and  depots 
can  absorb  most  of  the  displaced  employees;  (4)  milk  would  be  sold 
as  a  "loss  leader"  to  build  customer  traffic  if  grocers  were  permitted 
to  meet  dock  prices;  (5)  such  "captive''  or  integrated  operations  are 
still  conventional  distributors  and  if  granted  a  differential  solely  on 
costs  would  cause  the  extinction  of  the  smaller,  less  efficient  "mama- 
and-papa"  grocers. 

Producers,  as  noted  above,  seem  to  be  in  the  middle  and  some  appear 
eager  to  help  reconcile  both  sides.  Some  producers  apparently  believe 
that  docks  and  depots  give  one  producer's  milk  a  price  advantage 
over  another  producer 's ;  ^^  others  apparently  believe  that  conventional 
distributors  have  discriminated  against  them  and  forced  them  to  seek 
other  means  of  marketing  their  milk.^-  But  most  representatives  of 
producer  groups  seem  to  favor  a  minor  change  in  the  law — similar  to 
Senate  Bill  017  (Shaw — 19591 — to  allow  the  director  somewhat  greater 
discretion  in  setting  differentials  higher  or  lower  than  costs  indicate  in 
order  to  ensure  market  stability. 


"See    transcript.    Committee    hearing,    Stoolcton,    California,    November    9,    1959,    pp. 

101-106. 
^IMd.,  pp.  139-142,  pp.  147-149. 
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A  Department  of  Aj^riculture  spokesman  enumerated  four  ap- 
proaches to  differential  pricinfr:  (1)  Assembly  Bill  2819  which  would 
have  eliminated  dock  and  depot  differentials  entirely  except  for  ranch 
"cash-and-carry";  (2)  legislation  to  authorize  the  director  to  set 
resale  prices  on  costs  alone;  (3)  repeal  of  the  Desmond  Act,  or  resale, 
provisions  of  the  ]\Iilk  Control  Act  entirely  as  proposed  in  Assembly 
Bill  2852  (Britschgi— 1950)  ;  or  (4)  letting  the  present  law  stand  to 
allow  the  director  limited  discretion  in  setting  prices. ^^ 

JUDICIAL  HISTORY  AND  CURRENT  LITIGATIONS  * 

California's  Milk  Control  Act  has  been  scrutinized  and  interpreted 
by  judicial  review  almost  continuously  since  its  enactment  25  years 
ago  so,  in  addition  to  periodic  legislative  revision  and  amendment,  the 
regulation  of  milk  ])rices  has  been  dynamic  in  the  State.  Therefore, 
it  appears  necessary  to  briefly  list  the  most  relevant  cases  adjudicated 
in  the  past  25  years  before  discussing  several  current  and  pending 
actions  which  test  the  Agriculture  Director's  authority  to  establish 
price  differenials  for  ranch  sales,  plant  docks  and  milk  depots. 

Of  central  importance,  of  course,  are  the  constitutional  cases  adjndi- 
cated  by  the  California  Supreme  Court : 

1.  In  re  WiUing  (12  Cal.  2d  591,  1939)  involved  a  producer- 
distributor  who  had  not  obtained  a  license  to  retail  milk.  The  Court 
held,  among  other  things,  that  a  processing  plant  owned  by  a  person 
who  also  retailed  milk  was  a  separate  business  enterprise  subject  to 
license  requirements. 

2.  Jersetj  Maid  Milk  Products  Co.  v.  Brock  (13  Cal.  2d  620,  1939) 
involved  a  distributor  Avho  refused  to  abide  by  a  marketing  area  price 
order.  The  Court  held,  among  other  things,  that  the  Legislature  may 
delegate  to  an  administrative  agency  the  power  to  judge  the  facts  of 
a  case  to  which  a  particular  statute  applies. 

3.  Ray  v.  Parker  (15  Cal.  2d  275,  1940)  involved  a  distributor  who 
violated  pricing  provisions  of  a  marketing  order.  The  Court  held 
duly-fouiuled  legislative  power  could  be  delegated  but  similar  judicial 
power  could  not  be  delegated  to  an  administrative  agency.  However, 
Justice  Edmonds  dissented  by  saying,  at  page  318,  that  such  agency 
should  substantiate  proof  of  findings  by  submitting  factual  data  at 
public  hearings. 

4.  Challenge  Cream  &  Butter  Association  v.  Parker  (23  Cal.  2d  137, 
1943)  involved  a  distributor  who  sold  milk  in  glass  containers  at  less 
than  set  minimum  prices.  The  Court  held  that  prices  should  be  uniform 
for  like  quantities  regardless  of  container.  Incidentally,  the  Court 
defined  three  methods  of  distribution  as  wholesale,  retail  carr^'-out  and 
retail  home  delivery." 

•  Incorporated  here  only  to  illu.strate  the  direction  of  the  law  and  not  intended  to  be 
eitlior  comprehensive  or  indicative.  None  of  the.se  i.s  concerned  with  the  current 
controversy  lietween  tlie  state  and  the  federal  governments  ahout  contract  sales 
on  Ijid  to  tlie  numerous  military  bases  in  California  ;  see  Chapter  3,  section  on 
miliv  study  cornmittees. 

"See  transcript,  Committee  hearing.  Sacramento,  California,  September  4,  1959, 
pp.  42-43. 

"  At  page  141,  the  court  defined  niarl<et  stability  as  a  condition  under  which  ".  .  .  the 
l)eoi)le  shall  he  al)le  in  purcliase  mi  lit  at  the  lowest  price  at  which  enough  dis- 
tributors operating  with  rea.sonable  efficiency  will  be  able  to  do  business  at  a 
reasonable  profit  so  as  to  supply  the  demand  of  all  the  consumers  in  the  market- 
ing area." 
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5.  Knu(hcn  Creamery  Co.  v.  Brock  (37  Cal.  2d  485,  1951)  involved 
violations  of  minimum  prices  paid  producers.  The  Court  held,  at  page 
490,  that  the  Milk  Control  Act  is  "aimed  primarily  at  what  the  pro- 
ducer shall  receive,  and  not  at  what  the  dealer  or  consumer  shall  pay." 

6.  Misasi  v.  Jacohsen  is  now^  under  submission  to  the  State  Supreme 
Court.  Oral  arguments  were  heard  at  a  hearing  in  bank  on  November 
1,  1960  in  Sacramento  and  the  Court  may  be  expected  to  have  rendered 
its  decision  by  the  time  this  report  is  published.  At  issue  in  the  appeal 
is  whether  the  Director  of  Agriculture  has  the  power  to  sub-classify 
methods  of  distribution  without  legislation.  Initiated  in  1956,  the  case 
involves  the  setting  of  a  price  differential  of  2  cents  a  quart  for  plant 
dock  and  milk  depots  in  the  San  Joaquin  marketing  area;  lower  courts 
have  held  that  lower  costs,  predicated  upon  distinctions  in  service 
rendered  consumers,  indicate  docks  and  depots  are  a  "separate  and 
distinct  method  of  distribution"  as  implied  by  Section  4360  of  the 
Agriculture  Code.^-""' 

Appellate  court  decisions  have  had  considerable  influence  in  Cali- 
fornia milk  marketing : 

1.  United  Milk  Producers  v.  Cecil  (47  Cal  App  2d  758,  1941)  in- 
volved a  distributor  cooperative  which  argued  the  Cooperative  Market- 
ing Act  invalidated  provisions  of  the  Milk  Control  Act.  The  court 
rejected  the  contention. 

2.  Marin  Dairymen's  Milk  Co.  v.  Brock  (100  Cal  App  2d  686,  1950) 
involved  a  distributor  who  refused  to  pay  producers  a  Class  1  mini- 
mum price  for  milk  which  had  been  declared  used  for  Class  4  purposes 
when,  in  fact,  it  had  been  used  for  Class  1.  The  court  found  against 
the  distributor. 

3.  Sentell  v.  Jacohsen  (163  Cal  App  2d  748,  1958)  involved  a  dis- 
tributor who  complained  that  his  costs,  for  selling  milk  in  glass,  were 
lower  and  he  was  therefore  entitled  to  a  lower  resale  price  than  the 
minimum  set.  The  court  held  against  the  distributor. 

4.  Wendel  Farms,  Inc.  v.  Jacohsen  is  on  appeal  to  the  Third  District 
Court  of  Appeals.  Respondents'  briefs  were  filed  October  24,  1960  in 
Sacramento  and  the  court  may  be  expected  to  hear  oral  arguments 
shortly  after  the  Legislature  convenes  pending  the  Supreme  Court's 
decision  in  the  Misasi  case.  At  issue  in  the  case,  the  first  of  two  actions 
between  the  two  parties,  is  whether  the  Director  of  Agriculture  can 
set  a  dock  or  depot  price  at  a  grocery  carry-out  level  without  previ- 
ously auditing  costs.  The  lower  court  in  Sonoma  County  held  against 
the  director.  Initiated  in  1959,  the  case  involves  a  depot  operation  sell- 
ing milk  at  2  cents  a  quart  below  the  established  minimum  price  set 
for  depots  and  groceries ;  the  director  asked  for  an  injunction  enjoining 
Wendel  Farms  because  cost  surveys  could  not  be  made  until  the  depot 
had  been  in  operation. 

In  addition  to  the  Misasi  case  before  the  Supreme  Court  and  the  first 
Wendel  Farms  case  before  the  appellate  court,  there  are  several  other 
depot  cases  pending  in  lower  courts.  For  instance,  in  Sonoma  County 
the  second  Wendel  Farms  case  involves  an  action  by  Wendel  against 

^  Excerpts  from   the   opinion   of  Justice  Van   Dyke,   Third  District   Court   of  Appeals 
are  appended. 
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the  director  in  which  Wendel  complains  that  the  Bureau  of  Milk  Sta- 
bilization's cost  surveys  showed  lower  costs  which  the}'  contend  justifies 
a  2  cent  a  quart  differential  instead  of  the  1  cent  a  quart  granted.  A 
similar  action  is  pending  in  Stanislaus  County  with  the  complainant 
being  Lafayette  Dairy  but  seven  other  cases  there  and  one  in  Contra 
Costa  County  involve  allegedly  illegal  refunds  on  glass  bottles  which, 
in  effect,  i)ermit  the  distributor  to  sell  iluid  milk  below  set  miuimums; 
defendants  in  those  actions  include  Lafayette  Dairy,  ]\Iilk  Co-op  of 
California,  Johnson  Dairy  Deliveiy  Co.  and  W.  11.  ]Markley  in  Stan- 
islaus County  and  Ace  Dairy  Co.  in  Contra  Costa  County.  Prior  to  the 
lower  court  finding  in  the  first  Wendcl  Farms  case,  the  director  set  a 
similar  resale  minimum  (for  ranch  and  depot  sales  at  the  prevailing 
grocery  carry-out  price)  in  Santa  Clara  County  Avhere,  in  actions  be- 
tween Milkhorn  Dairy  Drive-in  and  tlie  director,  the  lower  court  held 
that  such  a  pricing  provision  was  invalid  because  no  actual  cost  surveys 
including  the  depot  operation  had  been  made.  Subsequently,  in  ]Mon- 
terey  County  the  director  jiermitted  a  depot  to  open  without  setting  a 
depot  price  and  then  auditing  the  operation.  The  depot  was  selling  2 
cents  a  quart  below  the  prevailing  grocery  price.  After  a  hearing,  the 
price  was  set  1  cent  a  quart  below  the  ncAV  grocery  carry-out  price  and 
com]>lainant  Etap  Farms,  Inc.  asked  an  injunction  against  the  director 
to  enjoin  the  pricing  provision.  Th(^  court  found  for  the  director.  No 
legal  actions  in  Southern  California  have  been  reported. 

In  ]9o3  Safeway  Stores,  Inc.  initiated  an  action  in  Kings  County 
concerning  a  marketing  order;  in  brief,  Safeway  sought  a  lower  price 
predicated  upon  the  lower  costs  of  their  highly  integrated  dairy  divi- 
sion. Lucerne.  After  a  lengthy  presentation  b^-  both  sides,  the  superior 
court  judge  took  the  ease  under  submission  but  died  before  rendering 
any  decision  and  the  case  was  subsecpiently  never  reopened. 

It  may  be  observed  that  since  the  inception  of  the  Misasi  case,  the 
Department  of  Agriculture  (specifically,  the  Bureau  of  ]\Iilk  Stabiliza- 
tion) has  altered  its  practices  in  setting  resale  prices  for  plant  docks 
and  depots.  Until  1952,  the  pricing  provisions  for  plant  docks  in  mar- 
keting area  resale  orders  established  prices  only  1  cent  a  quart  below 
grocery  carry-out  price  levels.  Since  then  the  2  cent  a  quart  differential 
in  two  marketing  areas  and  consecpKnit  large  shifts  in  volume  from 
conventional  to  dock  and  depot  distributors  in  those  areas  have  perhaps 
demonstrated  to  bureau  officials  that  wide  diff'erentials  tend  to  disrupt 
normal  market  transitions  and  tend,  furthermore,  to  lead  to  expensive 
litigations  which  might  have  been  avoided  if  narrower  differentials 
liad  been  established.  Under  recent  court  decisions,  the  bureau  has 
tended  to  .set  and  maintain  a  1  cent  a  quart  differential  for  plant  docks 
and  depots  after  cost  surveys  were  made  during  operational  periods 
rather  than  follow  two  alternative  practices:  (1)  setting  a  2  cent  a 
({uart  differential  solely  on  costs  which  has  .subsecjuently  threatened 
market  stability  or  (2)  setting  the  dock  and  dcjiot  price  at  the  grocery 
carry-out  price  before  depots  began  operating  so  that  cost  surveys 
could  be  made  during  normal  distributing  operations.  Although  litiga- 
tions continue,  perhaps  the  current  practice,  exemplified  in  the  Etap 
Farms  ease,  is  the  best  assurance  for  market  stability  and  the  "natural 
growth"  of  docks  and  depots  in  the  unsettled  transitional  period  now 
apparent  in  California  milk  marketing. 


CHAPTER  TWO 
MANUFACTURING  MILK  PROBLEMS 

(S.B.  1167,  Cobey-1 959) 

DEFINITIONS 

Again,  it  may  best  serve  the  purposes  of  the  following  discussion  if 
the  terms  are  defiuecl  at  the  outset. 

Manufacturing  or  Grade  B  milk  is  defined  by  Section  452  of  the 
Agricultural  Code  which  says,  in  part,  that  it  is  milk  ' '  which  does  not 
conform  to  the  requirements  of  market  milk. ' '  Some  of  the  requirements 
for  market  or  Grade  A  milk  to  which  Grade  B  milk  producers  do  not 
have  to  conform  are  contained  in  subsequent  sections  of  the  code  and 
may  be  summarized  as  follows:  (1)  bimonthly  inspection  of  herd;  (2) 
rigid  sanitation  standards  on  the  farm  and  in  the  plant;  (3)  process- 
ing by  certified  personnel;  and  (4)  building  construction  standards. 
Another  distinctive  difference  is  that  manufacturing  or  Grade  B  milk 
producers  are  subsidized  by  federal  price  support  on  milkfat  at  59.6 
cents  a  pound  and  on  fluid  skim  milk  in  bulk  at  $3.22  a  hundredweight. 
However,  the  price  to  producers  of  market  or  Grade  A  milk  set  by 
the  State  has  been  predicated  in  part  on  the  price  paid  for  Grade  B 
milk  at  the  ranch  under  Section  4281  of  the  Agricultural  Code  so  that, 
by  law,  an  economic  relationship  exists  between  the  two  grades  of  milk. 
Perhaps  the  most  comprehensible  distinction  lies  in  the  definitive 
classifications  of  the  uses  to  which  Grade  A  milk  may  be  put  under 
Sections  4226-28  of  the  Agricultural  Code.  They  may  be  summarized 
thus:  (1)  Class  1  milk  is  all  fluid  bottle  products;  (2)  Class  2  milk 
is  all  market-grade  milk  used  in  the  manufacture  of  ice  cream  mix, 
cottage  cheese  and  buttermilk;  (3)  Class  3  milk  is  all  market-grade 
milk  used  in  the  manufacture  of  hard  or  processed  cheese,  butter,  dried 
skim  or  nonfat  milk,  defatted  milk  solids  and  dried  buttermilk. 

Since  1935,  prices  to  producers  of  market  milk  have  been  controlled 
by  the  State  under  the  Milk  Control  Act  and  since  1937  wholesale  and 
resale  prices  to  processors  and  distributors  of  fluid  milk  products  have 
been  similarly  fixed.  Because  nonfluid  products  may  be  made  from 
either  market  or  manufacturing  milk,  the  State  does  not  control  resale 
prices  for  those  commodities  although  it  does  control  the  price  to  pro- 
ducers of  market  milk  whose  excess  fluid  production  is  diverted  to 
manufacturing  uses  as  classified  above.  The  Milk  Control  Act  does  not 
apply  to  either  raw"  or  finished  product  prices  for  manufacturing  milk. 

HISTORY  AND  STATEMENT  OF  THE  PROBLEM 

It  was  relatively  a  short  time  ago  that  milkshed  meant  the  immediate 
dairy  production  area  surrounding  a  city.  But  since  cities  began  growr 
ing  quickly  into  metropolitan  centers,  stretching  their  suburbs  out  to 
occupy  farm  and  dairy  lands,  milksheds  have  grown  proportionately 

(23) 
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fast  and  far.  California  cities  have  p:rown  faster  and  spread  further 
than  any  other  comparable  areas  in  the  country  in  the  15  years  since 
the  end  of  World  War  II.  Obviously,  sucli  growth  has  had  repercus- 
sions far  beyond  the  last  new  house  in  the  latest  subdivision  because 
the  growing  pains  of  California's  cities  reverberate  the  length  of  the 
State  with  increased  land  values,  higher  prices  and  higher  costs  and 
more  people. 

High  production  standards  brought  on  by  the  war  have  been  main- 
tained because  investments  had  to  be  maintained  and  even  increased 
in  a  higli-consumption,  high-competition  economy.  Nowhere  has  agri- 
cultural production  increased  in  the  past  25  years  so  spectacularly 
as  in  the  California  dairy  industry.  During  the  period  1937-1059,  total 
milk  production  in  California  increased  85.5  percent  from  4,297,000 
to  7,974,000  pounds  annually,  average  production  per  milk  cow  in- 
creased almost  28  percent  from  (),550  to  8,950  pounds  annually  and 
total  cash  receipts  from  farm  marketing  of  dairy  products  increased 
314  percent  from  $90,758,000  to  $375,943,000.^  Biit  when  resale  provi- 
sions for  market  milk  were  incorporated  into  the  ]\Iilk  Control  Act  by 
passage  of  the  Desmond  bill  (S.B.  100,  Chapter  3,  Statutes  of  1937), 
nearly  55  percent  of  all  milk  produced  in  California  came  from  manu- 
facturing milk  producers  and  10  years  later,  in  1947,  such  producers 
were  selling  37  percent  of  the  total  volume.-  In  1959,  manufacturing 
milk  producers  produced  only  18  percent  of  the  total  volume  in  the 
state.^  jNIoreover,  since  the  peak  year  of  1952,  the  average  annual  price 
paid  to  market  milk  producers  has  declined  90  cents  to  $4.74  a  hundred- 
weight at  the  same  time  the  price  to  manufacturing  milk  producers 
was  declining  $1.13  to  $3.28  a  hundredweight.*  Estimates  of  the  cost 
of  production  for  a  hundredweight  of  manufacturing  milk  range  from 
55  cents  to  nearly  $1  more  than  the  competitive  subsidized  price."  And 
one  witness  told  this  Committee  that  1,223  of  the  10,002  manufacturing 
milk  producers  quit  luilk  production  in  1958."  There  are  approximately 
8,800  manufacturing  milk  dairies  with  an  average  herd  of  25  to  30 
cows  each  and  4,200  market  milk  dairies  with  an  average  herd  of  175 
to  185  cows  each  in  California,  according  to  recent  industry  estimates. 

Briefly,  the  problem  appears  to  be:  can  anything  be  done  to  help 
preserve  and  protect  all  segments  of  the  California  dairy  industry 
without  sacrificing  one  or  another  segment? 

Most  manufacturing  milk  producers  seem  to  emj)hatically  agree  that 
something  can,  and  should,  be  done  and  the  sooner  the  better.  Many 
market  milk  producers,  looking  to  the  competition  between  their  sur- 
plus production  and  manufacturing  milk  are  not  sure  what  can  or 
ought  to  be  done.  Most  processors  and  distributors  also  looking  to 
their  competition  in  the  market  place  are  apparently  not  ready  to  agree 
that  anvthing  needs  to  be  done  except  to  permit  the  market  to  adjust 
itself. 


"Computed   from  Ciilifornia  Dairy   Indu-^^try  Stati.'^tics  for  19r)9,   Special  Bulletin   280, 

California   Crop  and  Livestock   Ueporting  Service,   Table   1,  p.   7.   See  production 

rates  chart  appended. 
» California    Lt'Ki.slature,    Joint    Committee    on    Asrriculture    and    Livestock    Problems, 

Report  on  Fixing  tiie  Price  of  Fluid  Milk  in  California,  September  1,  1958,  p.  3. 
»  See  footnote  1  above, 
♦/bn/..  Tables  21  and  22,  p.  34. 
"See    transcript,    Committee    Hearing,    Fre.sno,    California,    June    29,    1960,    p.    76    and 

pp.   89-90.  Cf.  tran.scrii)t.  Committee  Hearing,  Modesto,  California,  May  10,  1960, 

p.  106  et  seq. 
"Ibid.,  p.  77. 
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Three  basic  factors  seem  to  seriously  affect  the  predicament  of  manu- 
facturing milk  producers  in  California:  (1)  the  excess  of  market  milk, 
brought  on  (as  suggested  in  other  chapters  of  this  report)  by  increasing 
production  efficiencies  and  declining  per  capita  consumption  of  milk 
and  dairy  products;  (2)  the  economic  squeeze  of  rising  farm  costs 
and  declining  farm  prices;  and  (3)  competition  which  must  include 
the  danger  of  low-cost  dairy  imports  from  other  states,  contractual 
arrangements  which  encourage  producers  to  compete  with  each  other, 
and  merchandising  practices.  We  need  not  dwell  here  on  the  problem 
of  excess  market  milk  being  diverted  from  fluid  use  because  of  depressed 
consumption  to  manufactured  use  and  the  concomitant  competition 
it  forces  on  manufacturing  milk ;  such  problem  is  discussed  in  Chapter 
3  in  the  section  on  contracts,  guarantees  and  quotas. 

Per  capita  consumption  of  all  milk  and  dairy  products  continues 
to  show  slight  decline  throughout  the  United  States  despite  manifest 
population  gains  in  most  metropolitan  areas  and  increased  total  con- 
sumption.'^ In  California,  population  increased  3.6  percent  in  1959 
while  per  capita  consumption  of  fluid  milk  products  declined  an  aver- 
age of  1.4  percent;  total  sales  of  Class  1  products  between  July,  1959 
and  July,  1960  were  off  0.7  percent  while  sales  increased  for  concen- 
trated fluid  milk  10.8  percent,  fluid  skim  6.8  percent,  sour  cream  14.4 
percent  and  other  fluid  cream  2.2  percent.'^  Total  sales  in  Class  1  jumped 
3  percent  from  July,  1958  to  July,  1960  in  California  but  population 
increased  an  estimated  6  percent  during  the  same  two  years  while 
personal  income  continued  to  climb.^  Market  milk  available  for  manu- 
facturing purposes  rose  from  39.6  percent  to  40.6  percent  of  all  com- 
mercial milk  production  in  the  state  in  one  year,  July  1959  to  July 
1960.1°  While  it  is  obvious  that  the  consuming  housewife  is  buying 
a  greater  variety  of  milk  and  dairy  products  for  her  family  in  larger 
proportions  than  ever  before,  her  family's  total  use  of  milk  has  de- 
clined gradually.  A  partial  answer  for  the  decline  in  total  family  use 
of  milk  is  the  fact  that  a  greater  array  of  products,  both  durable  and 
nondurable,  are  competing  for  the  consumer  dollar  and  real  income 
is  not  keeping  pace  with  higher  wages  and  salaries  because  commodity 
prices  are  outstripping  wages ;  another  way  of  saying  it  is  that  the 
cost-of-living  is  increasing,  especially  in  the  western  United  States. 
Another  partial  answer  is  that  milk  processors  are  providing  a  greater 
array  of  products,  including  concentrated  fluid  milk,  filled  milk,  non- 
fat dry  milk,  imitation  ice  cream  and  ice  milk,  which  obviously  com- 
pete at  generally  lower  prices  with  traditional  dairy  products.  The 
consumer,  alwa,ys  careful  of  her  dollar  purchases,  is  more  often  than 
not  deciding  to  buy  the  cheaper  product. 

The  economic  squeeze  throughout  American  agriculture  is  evident 
from  the  vast  stockpiles  of  butter  and  grains  in  federal  warehouses, 
subsidies  and  acreage  allocations  for  many  food  and  fiber  crops  and 

7  USDA  Agricultural  Marketing  Service,  Crop  Reporting  Board,  Fluid  Milk  and  Cream 

Consumption  in  Selected  Marketing  Areas,  1956-58,  .January  3,  1960. 

8  California  Crop  and  Livestock  Reporting   Service,   Dairy  Information  BuUetm,  Vol. 

XVII,  No.  7,  October,  1960,  p.  2.  .  .   ^.  c 

B  Ibid.,  Table   11,   p.    13.   Population   estimates   from   the  Department  of  Finance.   See 

chart  and  data  appended. 
10  Ibid.,  p.  2. 
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the  declining'  farm  iH>])ulatioii ;  siicli  evidence  has  been  thoron^dily  dis- 
cussed and  documented  else\vhei-e."  California  has  been  least  suscepti- 
ble to  tlie  scjueeze  because  jzreat  a<2:ricultnral  diversity  results  not  only 
from  scientific  land  utilization,  lonj;  production  cycles  and  a  hij^h  de- 
gree  of  mechanization  but  also  from  skillful  farm  management.  How- 
ever, the  manifestation  of  an  alarminp:  situation  for  the  manufactur- 
iujr  milk  producer  is  perha])s  an  indication  that  California  ajrriculture 
may  soon  lose  its  favored  jiosition.  Ilitih  and  increasin<z'  land  values. 
Avith  semi-arid  farm  land  in  the  Centi-al  \'alley  sellinj;  at  a  reported 
$825  an  acre,  mean  even  more  planned  utilization  of  laiul  and  water. 
Milk  producers  have  had  to  increase  their  efficient  use  of  land,  water, 
feeds  and  livestock  at  ever  faster  rates  to  stay  in  business  and  still 
many  manufacturing  milk  producers  have  quit  or  turned  their  land 
to  raise  cotton  and  srrain.  Many  such  producers  have  increased  their 
herd  size  at  considerable  cost  and,  still  unable  to  make  money,  have 
turned  ])asture  into  crop  land  so  they  can  continue  to  produce  milk. 
The  average  number  of  milk  cows  on  California  farms  between  l!).)!) 
and  1939  was  ()()4,()()()  and  each  cost  $60.10  on  the  average;  in  1908, 
there  was  a  total  of  943,000  milk  cows  worth  an  average  $255  each  on 
California  farms.^-  Yet  the  price  of  manufacturing  milk  has  continued 
to  fluctuate  every  two  years  from  as  much  as  $1.23  to  as  little  as  9 
cents  a  hundredweight ;  market  milk  prices,  on  the  other  hand,  dropped 
$1.02  from  1952  to  1954  and  have  since  increased  slightly.^-" 

The  cost-price  farm  squeeze  is  ai)parent  in  competition  between 
areas  within  the  state  and  between  California  milk  producers  and  pro- 
ducers in  other  states.  High-cost  production  in  the  metropolitan  Los 
Angeles  area  has  made  it  necessary  for  producers  there  to  increase 
their  total  efficiency  and  production  quality.  Some  processors  have  been 
forced  to  obtain  (luantities  of  lower-cost  market  milk  from  the  San 
Joaquin  Valley  where  labor  and  feed  costs  are  apt  to  be  slightly 
cheaper  and  forced  feeding  of  livestock  is  unnecessary.  But  high  feed 
costs  in  areas  of  relatively  cheap  labor,  in  the  northern  San  .Joa(juin 
for  instance,  cut  into  net  margins,  especially  when  coupled  with  low 
etjuities  in  and  high  interest  on  new  mechanical  e([uipment  designed 
to  foster  greater  efficiency.  The  marginal  producer  increases  his  volume 
and  efficiency  to  diminish  his  costs  per  unit  and  thus  hopes  to  stabilize 
or  increase  his  income.  However,  in  some  areas  of  the  Central  Valley, 
greater  efficiency  has  become  prohibitively  expensive  and  the  marginal 
l)roducer  is  thus  foi-ced  to  stabilize  his  out]mt  at  a  point  where  his 
income  must  gradiuilly  decliiu^  or  eventually  disai)pear.  Labor  costs  in 
some  midwestern  states  are  either  so  low  or  non-existent  that  dairy 
l)roducts,  particularly  milkfat,  can  be  imported  and  sold  in  California 
cheaper  than  it  can  be  produced  and  sold  here.  One  reliable  witness 
estimated  that  59,000,000  pounds,  or  20  percent  of  in-state  production, 

"See  I'nited  States  Department  of  Agriculture  ApricuUural  Statistics  for  1959  and 
preliminary  reports  from  the  U.S.  Bureau  of  the  Census  for  1960.  See  also,  for 
example,  .lames  G.  Patton,  The  Case  for  Farmers,  Washington:  Public  Affairs 
Press,  1959  ;  62  p. 

"California  Annual  Livestock  Report,  Summary  for  1958,  California  Crop  and 
Livestock  Heporting  Service,  Tables  1  and  2,  p.  .">. 

"California  Dairy  Industry  Statistics  for  1959,  California  Crop  and  Livestock  Re- 
porting  Service,   Tables   21   and   22,  p.   34.   See  chart  and   data   appended. 
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of  milkfat  was  imported  in  1959. ^'^  Data  regarding  total  dairy  imports 
into  California  are  not  officially  reported  but  reliable  industry  spokes- 
men have  privately  estimated  that  i)rocessors  here  import  37.6  percent 
of  the  total  milkfat  requirements  in  California  merely  because  it  is 
cheaper  to  buy  and  ship  in  some  products.  That  does  not  necessarily 
mean  that  California  is  a  deficit  dairy  state  despite  its  large  and  grow- 
ing population ;  it  does  mean,  however,  that  California  dairymen  must 
face  the  peril  of  low-cost  competition  from  areas  of  highly  specialized 
dairy  production. 

Merchandising  practices  b}'  California  dairy  industry  segments  may 
be  divided  into  two  categories:  (1)  brand  advertising  and  marketing 
by  processors  and  distributors  through  normal  trade  outlets  such  as 
milk  cartons,  billboards,  media  space  and  time  and  point-of-sales;  (2) 
institutional  advertising  and  marketing  by  producers  through  coopera- 
tive educational  and  promotional  programs.  In  the  first  instance,  Bu- 
reau of  Milk  Stabilization  officials  estimate  that  $5|  million  was  spent 
in  California  in  calendar  1959 ;  bureau  personnel  allocate  1^  percent 
of  total  sales  to  advertising  in  cost  surveys.  In  the  second  instance, 
such  organizations  as  the  California  Dairy  Industry  Advisory  board, 
the  American  Dairy  Association  of  California  and  six  local  milk  coun- 
cils spent  an  estimated  total  of  $1,082,292  in  1959.  Thus,  the  total 
advertising  and  promotional  campaigns  of  all  segments  of  California's 
dairy  industry  cost  roughly  $6,582,292  last  year.  With  a  population 
of  15,280,000  on  July  1,  1959,  that  is  only  43  cents  spent  per  capita 
by  the  entire  dairy  industry  during  the  whole  year  and  farm  earnings 
from  dairy  products  alone  were  an  average  $24.60  from  each  Cali- 
fornian  in  the  same  period. ^^  That  seems  an  infinitesimal  investment 
for  advertising  and  a  relatively  large  return  for  California's  second 
largest  industry  whose  total  earnings,  at  farm  and  store,  reached  an 
estimated  $1  billion  last  year.^^  Albeit  that  these  figures  may  grossly 
overstate  the  case,  they  are  nonetheless  an  indication  of  what  is  being 
done  in  milk  merchandizing.  One  may  ask,  is  it  enough? 

In  comi^arison,  advertising  for  distilled  spirits,  not  including  beer 
and  wine,  in  California  (with  about  12  percent  of  national  consump- 
tion) amounted  to  an  estimated  $20,677,440,  or  $1.35  per  capita,  in 
1959.  On  the  other  hand,  nonbrand  advertising  for  cling  peaches, 
another  perishable  agricultural  commodity  like  milk,  amounted  to 
$1,582,992,  or  10.3  cents  per  capita,  in  California  in  fiscal  1959-60.i6-s 
Of  course,  total  farm  earnings  for  cling  peaches  are  considerably  less 
than  similar  earnings  for  milk  in  the  state. 

There  is  no  M^ay  to  estimate  the  total  damage  to  dairy  sales  caused 
by  the  unfortunate,  and  largely  unfounded,  publicity  about  cholesterol 
in  milkfat  and  injurious  wax  from  milk  containers.  Undoubtely,  such 
publicity  has  been  a  factor  in  the  decline  of  per  capita  consumption 
of  milk;  it  has  been  a  factor,  moreover,  of  competition  in  the  pursuit 

u  See  transcript,  Committee  hearing,  Fresno,  California,  June  29,  1960,  p.  4. 

1^  Computed  from  population  and  dairy  farm  earnings  as  reported  In  California  Dairy- 
Industry  Statistics  for  1959  and  cited  previously. 

18  Computed  from  normal  wholesale  and  resale  markups  of  farm  cash  receipts  for 
milk  and  dairy  products  as  cited  previously. 

19-5  Distilled  spirits  advertising  amount  from  Printer's  Ink,  Sept.  9,  1960,  computed  m 
conjunction  with  national  consumption  figures  from  the  Liquor  Handbook  for  1^60 
published  by  Gavln-Jobson,  Inc.,  New  York  ;  cling  peach  advertising  amount  from 
the  Division  of  Marketing,  California  Department  of  Agriculture. 
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for  the  consumer  dollar.  Sales  of  milk  substitutes  and  milk  imitations 
have  boomed  in  the  past  several  months.  To  offset  such  publicity,  the 
American  Dairy  Association  has  inaugurated  and  sponsored  a  series  of 
research  projects  (seven  in  1959  alone)  to  determine  if  cholesterol  is 
detrimental  to  health  as  claimed  by  many  doctors;  preliminary  in- 
vestigations indicate  that  it  is  not.  However,  a  vigorous  educational 
campaign  by  the  entire  Ameri«an  dairy  industry  is  apparently  neces- 
sary. In  addition,  and  until  such  findings  are  available  for  an  educa- 
tional campaign,  an  even  more  vigorous  advertising  and  promitional 
effort  appears  nece.s.sary  if  milk  is  to  regain  its  favor  in  the  diet  of 
Californians.  The  California  Consumer  Counsel  recently  told  a  South- 
ern California  group  of  producers  that  consumers  needed  and  wanted 
to  know  about  other  healthful  components  of  milk  such  as  protein  and 
carbohydrates  to  stimulate  their  purcha.ses  of  milk  and  dairy  products. 
Some  industry  spokesmen  have  indicated  privately  that  they  believe 
the  Milk  Control  Act  has  inhibited  imaginative  and  vigorous  merchan- 
dising by  the  California  dairy  industry;  some  have  even  intimated 
that,  from  a  merchandising  standpoint,  the  Legislature  might  do  well 
to  repeal  the  Desmond  resale  provisions  and  thus  encourage  better  sales- 
mau.ship  in  an  unprotected  market. 

In  sum.  the  problem  of  manufacturing  milk  producers  in  California 
is  only  one  significant  factor  in  the  complex  economic  problems  facing 
agriculture  in  general  and  the  dairy  industry  in  particular.  Perhaps 
the  most  salient  feature  of  that  larger  problem  is  how  production  may 
be  accommodated  to  con.sumption  or.  put  another  way.  how  to  best 
adjust  supply  and  demand.  It  appears  clear  that,  in  addition  to  other 
kinds  of  action,  more  vigorous  merchandising  is  desirable  but  even 
that,  of  it.self,  may  not  be  enough  to  a.ssure  and  maintain  future  stability 
in  a  growing  economy  beset  with  an  increasing  array  of  products  seek- 
ing markets  ever  more  competitively. 

THE   PROPOSAL 

Senate  Bill  1167  (Cobey — 1959)  would  have  established  a  stabiliza- 
tion and  marketing  law  for  manufacturing  milk  producers  similar  to 
the  one  established  for  market  milk  producers  by  passage  of  the  Young 
Act  25  years  ago ;  it  would  have  permitted  the  establishment  of  market- 
ing areas  and  equalization  pools,  required  minimum  prices  to  producers 
based  on  national  market  prices  and  state  market  fluctuations  for  manu- 
facturing milk  and  required  public  hearings  and  cost  surveys  to  estab- 
lish such  minimum  prices  in  the  various  marketing  areas.  It  was  spon- 
sored by  the  "Western  Dairymen's  As.sociation.  It  was  heard  twice 
before  the  A.s.sembly  Committee  on  Livestock  and  Dairies  during  the 
1959  General  Ses.sion  and  refused  pas-sage  both  times.  It  has  been  heard 
before  this  committee  once  since  June  19,  1959. 

THE  ARGUMENTS 

The  crucial  point  at  issue  between  manufacturing  milk  producers  and 
distributors  is  whether  a  marketing  law  for  such  milk  will  foreclose 
California    manufactured    dairy    products    from    local    markets.    The 
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principal  arguments  heard  before  this  committee  may  be  summarized 
as  follows : 

1.  Producer  spokesmen  contend  that  such  a  marketing  law  would 
guarantee  an  adequate  supply  of  manufactured  dairy  products  at  rea- 
sonably uniform  and  stable  prices  to  consumers.  Distributor  representa- 
tives contend  that  it  would  raise  the  consumer  prices  on  such  products 
because  there  are  no  resale  pricing  provisions  in  the  proposal. 

2.  Producer  spokesmen  contend  that  such  a  law  would  help  eliminate 
competition  between  surplus  market  milk  and  manufacturing  milk  and 
discourage  unfair  trade  practices. ^'^  Distributor  representatives  rejoin 
that  increases  in  the  in-state  raw  product  price  would  encourage  addi- 
tional purchases  of  out-of-state  supplies  to  the  detriment  of  California 
producers.  They  add  that  price-tixing  standards  in  the  proposal  are 
too  general ;  that  is,  one  of  the  present  Milk  Control  Act  pricing  stand- 
ards is  the  market  relationship  between  market  milk  and  manufactur- 
ing milk  prices  and  distributors  contend  that  if  the  Director  of  Agri- 
culture fixes  the  price  of  manufacturing  milk  too,  it  will  eliminate  that 
standard  in  the  present  ]\Iilk  Control  Act  as  being  unreasonable. 

3.  Producer  spokesmen  contend  that  such  a  law  is  necessary  to  pre- 
serve and  protect  the  entire  California  dairy  industry.  Distributor  rep- 
resentatives rejoin  that  there  are  no  legal  or  constitutional  precedents 
for  a  marketing  law  for  manufacturing  milk  producers. 

Subsidiary  contentions  by  producer  spokesmen  include  (1)  such  a 
law  would  give  producers  the  right  to  negotiate  for  better  prices;  (2) 
it  would  equalize  all  milk  prices  at  all  levels  and  thus  prevent  inequities 
among  producers;  (8)  it  would  prevent  distributors  from  subsidizing 
their  fluid  markets  with  manufactured  products;  (4)  without  such  a 
law,  some  Central  Valley  manufacturing  milk  producers  might  seek 
economic  protection  under  a  Federal  pricing  order;  and  (5)  the  con- 
suming public  is  entitled  to  an  assured  supply  of  high-quality  dairy 
products.  Distributor  representatives  answer  (1)  producers  exercise  the 
right  to  negotiate  for  prices  in  an  uncontrolled  economy  without  legal 
sanctions;  (2)  resale  prices  on  all  milk  and  dairy  products  in  Cali- 
fornia would  increase;  (4)  distributors  are  concerned  with  increasing 
total  sales  volume  and  not  necessarily  with  particular  product  sales; 
and  (5)  the  California  consuming  public  is  already  getting  top-quality 
dairy  products  at  prices  lower  than  national  averages. 

As  noted  in  the  next  chapter,  market  milk  producers  are  interested 
in  increasing  their  "blend"  price.  That  is,  the  income  of  every  market 
milk  producer  is  a  combination  of  prices  returned  from  the  products 
made  from  his  production  as  used  in  the  classifications  outlined  earlier 
in  this  chapter.  Thus,  the  lower  the  classified  use,  the  lower  the  cora- 

1"  See  transcript,  Committee  hearing,  Fresno,  California,  June  29,  1960,  pp.  21-23, 
where  a  witness  describes  two  such  practices  as  (1)  "Pacific  Tel  and  Tel" 
marketing  whereby  milk  buyers  pre-set  the  raw  product  price  in  collusion  by 
telephone  before  making  purchases;  and  (2)  "si3lit-the-pie"  whereby  producers 
are  assigned  to  ship  to  specific  processors  by  geographical  areas.  At  pp.  49-50,  an 
expert  witness  explains  "split-the-pie"  as  a  logical  means  to  avoid  duplicated 
milk  collection  routes  by  tank  trucks. 
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bined  return  or  "blend"  to  the  producer.  A  simple  and  graphic  way 
to  illustrate  this  point  might  be: 

Total  Production 


Class  1 
Hiii<l  products 
(liottlc  inilU 
and  fifaiii  ) 

Class  1' 

fluid  by-products 
(ice  croani,  colta^e 
chocso,  etc.  1 

Class;; 

manufactured  products 
(  hutter.  hard  cheese, 
skim  aiul  dry  miliv ) 

licst  niiirii 

iX'uti]  return 
••I'.lcnd'  r.-i.-.. 

fair  to  iioor  return 

Some  market  milk  producers  apparently  support  this  proposal  Avith- 
out  reservation  as  a  means  to  increase  their  "blend"  price  because  they 
believe  it  would  eliminate  competition  between  their  surplus  produc- 
tion and  manufacturino-  milk.'*^  The  principal  proponent  of  this  pro- 
posal said  recently  tliat  the  average  Grade  A  "blend"  price  in  the 
northern  San  Joaquin  Valley  is  $3.74  a  hundredweight,  or  about  $1 
below  the  official  estimates  for  tlie  state  average  Grade  A  "blend."  ^* 
Other  .such  producers  decline  to  support  it  because  they  apparently 
believe  the  problem  will  be  naturally  alleviated  or  eliminated  within 
10  years.-"  Still  other  market  milk  producers  have  reserved  their  judg- 
ment in  the  belief  that  current  industry  studies  of  milk  purcliase  con- 
tracts will  disclose  a  more  amenable  solution  such  as  an  industry-wide 
agreement  to  standardize  contractual  terms.-^ 

A  Department  of  Agriculture  spokesman  has  said  that  such  a  law  is 
feasible  and  can  be  administered  without  greatly  increasing  the  size 
and  operating  costs  of  the  Bureau  of  Milk  Stabilization.--  Another  said 
bureau  surveys  indicated  that  2  percent  of  total  market  milk  produc- 
tion is  purchased  and  handled  as  manufacturing  milk  and  that  such 
milk  amounts  to  10  percent  of  all  surplus  market  milk  produced  in  the 
.state;  he  added  that  the  proposed  legislation  embodied  in  S.  B.  1167 
would  effectively  control  such  milk  purchases  through  price  regula- 
tion.-^ 

It  is  obvious  that  the  production  sector  of  California's  dairj'  industry 
has  been  severely  disrupted  by  continued  high  production  at  levels 
which,  in  the  main,  were  required  by  emergency  conditions  long  since 
past  but  which  continue  largely  because  of  competitive  factors.  Further- 
more, it  is  obvious  that  producers  of  both  market  and  manufacturing 
milk  are  vitally  if  not  unanimously  concerned  with  finding  solutions 
to  the  problem  of  over-production.  One  possible  answer  may  result 
from  the  studies  by  joint  producer-distributor  groups  regarding  con- 
tracts; .such  studies  are  discussed  and  sunnnarized  in  the  following 
chapter.  Another  i)ossible  answer  may  result  from  the  pa.ssage  of  a  bill 
similar  to  the  one  here  discussed;  Senator  Cobey  has  said  he  intends  to 
introduce  such  a  bill  at  the  1961  General  Session.  A  third  possible 
solution  may  obtain  from  a  vote  by  San  Joaquin  Valley  manufacturing 
milk  producers  at  some  future  date  to  secure  a  Federal  pricing  order 

"See   transcript,   Committee  hearing,   Fresno,   California,  June   2'i,   1960,  pp.   5-6  and 

pp.  7.")-71i. 
"Jo.seph    F.    r3ranco,    State    President,    Western    Dairymen's   Association,    at   the    24th 

annual  convention  of  the  Krouj)  at  Merced,  California  on  October  17,  1960. 
»  See  transcript,  Committee  hearinK.  Fresno,  California,  June  29,  1960,  p.  65. 
"  /ok/.,  p.  24. 
2"  Ibul.,  lip.  89-93. 
"Ibid.,  pp.  94-95.  See  chart  and  data  appended. 
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or,  as  an  alternative,  a  vote  to  further  consolidate  Grade  A  marketing 
areas  in  that  region ;  one  such  consolidation  was  recently  approved  by 
market  milk  producers  in  Kings  and  Tulare  counties.-^  Still  another 
possible  answer  may  result  from  concerted  efforts  by  milk  purchasers 
to  encourage  production  cut-backs  as  was  reportedly  done  in  the  lower 
San  Joaquin  Valley  recently.-^  However,  each  of  these  alternatives  re- 
quires a  degree  of  unanimity  among  producers  as  w'ell  as  cooperation 
between  producers  and  distributors  which  may  not  be  easily  obtainable 
in  an  industry  as  diverse,  complex  and  competitive  as  California  dairy- 
ing. Therefore,  it  may  be  desirable  to  encourage  increasingly  significant 
efforts  in  brand  and  institutional  advertising  by  all  industry  segments. 
One  obvious  and  desirable  objective  would  be  to  educate  consumers  to 
use  ■milk  and  dairy  products  in  greater  quantities  and  in  a  variety  of 
new  ways;  another  equally  obvious  and  desirable  objective  would  be  to 
stimulate  total  consumer  sales  of  milk  and  dairy  products  and  thus 
expand  markets  to  meet  present  and  future  production  levels. 

In  sum,  a  number  of  alternative  but  partial  solutions  to  the  problem 
of  over-production  and  its  concomitant  complexities,  including  the 
plight  of  manufacturing  milk  producers,  are  available.  Some  may  re- 
quire legislation  and  others  may  be  attained  through  coordinated  in- 
dustry planning  and  effort  in  the  Dairy  Industry  Advisory  Board  and 
the  six  regional  or  local  milk  councils.  On  the  whole,  however,  it  ap- 
pears that  only  through  a  united  and  cooperative  effort  can  California's 
milk  industry  maintain  the  degree  of  stabilitj^  and  growth  necessary 
to  ensure  the  state's  rapidly  expanding  population  its  future  dairy 
supply.  Present  disruptions,  as  illustrated  by  the  problem  in  manufac- 
turing milk,  Avill  continue  to  plague  and  jeopardize  orderly  milk  mar- 
keting in  California  unless  substantial  efforts  by  industry  are  Jiiade 
soon. 


2^  Press  release,  California  Department  of  AgricuUure,  August  17,  1960. 

'■^  Martin  H.  Blank  told  the  recent  annual  convention  of  the  Western  Dairymen's 
Association  in  Merced  that  certain  distributors  had  succeeded  in  persuading 
some  Valley  producers  to  cut  production  as  much  as  6  percent  in  the  previous 
four  months. 


CHAPTER  THREE 
OTHER  PROBLEMS 

CONTRACTS,  GUARANTEES  AND  QUOTAS 
(S.B.  1442,  Donnelly-1959) 

Contractual  an-an^rtniients  between  milk  producers  and  milk  distribu- 
tors are  critically  important  in  the  marketing  of  milk  and  dairy  prod- 
ucts for  they  establish  the  terms  by  which  milk  is  produced,  processed 
and  sold.  Milk  purchase  contracts  vary  widely  througliout  the  state  in 
form,  guarantees  and  language  dependent  upon  several  factors  which 
include:  (1)  composition  of  milk  supplied,  (2)  uses  to  which  it  is  put, 
(3)  distance  to  resale  markets,  (4)  production  efficiencies,  (5)  distribu- 
tive methods  and  (6)  traditional  seller-buyer  relations. 

Contracts  for  the  purchase  of  Grade  A  milk  have  become  increasingly 
complex  as  supply  and  demand  patterns  have  changed  to  conform  with 
technological  advances,  population  growth  and  consumer  buying  habits. 
Normally,  Grade  A  milk  purchase  contracts  include  provisions  for 
usage,  assigning  certain  proportions  of  volume  to  ditfereut  kinds  of 
fluid  and  finished  dairy  products.  For  example: 

Total  Production 
(gallonaKP  or  poiuuls  of  milk  components) 


C'lnss  1  Kimi'iiiitoo  ('hiss  2  and 


Standby 


The  Class  1  guarantee  is  about  65  percent,  Class  2  and  3  usage  is 
about  22  percent  and  legally-required  standby  is  about  13  percent  of 
total  production  and  the  contract  is  legitimately  called  a  "sixty-five  per- 
cent" contract.  However,  there  is  another  "sixty-five  percent"  contract : 
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Contract  Amount 

Excess 

Cla.ss  1  guarantoo 

Class  2  and  3  nsajre 

Standliy 

In  this  example  the  Class  1  guarantee  is  about  Oo  ])orcent  of  the  contract 
amount  l)ut  only  about  30  percent  of  total  production  ;  tlie  total  contract 
amount  is  only  about  75  percent  of  total  production. 

Technological  advances,  such  as  more  modern  equipment  and  manage- 
ment and  scientific  breeding  and  feeding  programs,  have  greatly  in- 
creased milk  production.^  Population  growth  in  California  has  been 
great,  especially  in  urban  areas,  and  consumer  buying  habits  have  be- 
come more  sophisticated.-  One  of  the  obvious  causes  for  milk  purchase 

'  Since  Ut35,  the  number  of  cows  milked  has  increased  by  264,000,  the  total  pro- 
duction of  milk  bus  increased  by  3,S2;{,0U0  pouiid.s  and  tlie  average  production  per 
cow  has  Increased  2, .330  pounds.  California  Crop  and  Livestock  Keporting  Service, 
Dairy  Information   Bulletin,  Vol.   17,  No.   2,  May   HtGO,  p.   20. 

*  More  products  compete  for  the  consumer  dollar  and  consumers  generally  are  highly 
selective  In  their  purchases  as  every  trade  publication  is  quick  to  point  out. 

(  32  ) 
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contracts  as  illustrated  in  the  second  example  is  the  disparity  between 
increasing  milk  production  and  declining  per  capita  consumption  of 
milk  and  milk  products;  although  Californians  are  buying  more  dairy 
foods  than  ever  before,  they  are  not  consuming  as  much  milk  per  person 
and  total  demand  has  not  increased  as  rapidly  as  supply.  Consequently, 
there  is  an  excess  of  high-quality  milk.^ 

Another  factor  in  the  over-supply  of  high-qualit,v  milk  distinctly  re- 
lated to  contractual  arrangements  is  the  conversion  of  many  Grade  B 
herds  to  Grade  A  production  in  the  San  Joaquin  YaWey^  Many  Grade 
B  producers  are  apparently  induced  to  convert  their  production  by  a 
desire  for  greater  financial  security.  The  estimated  cost  of  Grade  B  milk 
production  is  about  $1  more  than  the  market  price  according  to  reliable 
witnesses.^  As  mentioned  previously,  the  problem  of  the  dairy  farmer's 
cost-price  squeeze  is  accentuated  because  the  excess  Grade  A  production 
is  being  diverted  to  manufacturing  usages  in  Classes  2  and  8  where  it 
competes  directly  with  Grade  B  milk. 

The  proposal  by  Senator  Donnelly  (S.B.  1442)  in  1959  was  sponsored 
by  California  Dairymen,  Inc.  of  which  Herman  Grabow,  Escalon,  is 
president.  If  approved,  it  would  have  instituted  a  uniform  contract 
form  for  all  Grade  A  milk  purchase  contracts  in  the  state  with  minimum 
Class  1  guarantees  of  80  percent  for  deliveries  to  city  plants  and  70 
percent  for  deliveries  to  country  plants. 

The  principal  proponent  said  the  bill  would  outlaw  "contract  favori- 
tism" but  other  producer  representatives  suggested  it  be  given  further 
study.  Proponent  argued  that  minimum  guarantees  could  vary  accord- 
ing to  distribution  needs  in  the  several  marketing  areas  if  each  producer 
in  such  areas  were  guaranteed  a  share  of  the  market.  He  implied  such 
guarantees  would,  in  effect,  establish  producer  quotas  in  market-wide 
equalization  pools.  The  principal  opponent  said  if  high  guarantees  were 
mandatory,  distributors  would  have  to  lower  contract  amounts  or  cancel 
some  contracts  entirely.  He  argued  that  usage,  rather  than  guarantee,  is 
the  basis  for  contract  payment.  And  lie  implied  that  distributors  would 
refuse  to  assign  quotas  to  individual  })roducers  and  then  guarantee  pay- 
ment on  minimum  quotas. 

Witnesses  at  one  hearing  said  production  quotas  for  milk  are  neces- 
sary or  will  be  eventually  demanded  in  order  to  alleviate  or  rectify 
preferential  producer  treatment  by  some  distributors.^  Complaints 
about  contract  inequities  which  force  producers  to  compete  with  one 
another  have  been  voiced  at  nearly  all  Committee  hearings.  However, 
Section  4296  of  the  Agricultural  Code  specifically  prohibits  production 
limitations. 

UPGRADING  BUTTERMILK 
(S.B.  890,  Donnelly-1959) 

Improving  product  quality  by  raising  the  quality  standards  for  prod- 
ucts has  traditionally  been  a  means  to  raise  the  product  price  and  thus 
increase  the  income  of  the  producer  provided,  of  course,  per  unit  costs 
remained  relatively  stable  or  increased  only  slightly. 

"  An  expert  in  the  Bureau  of  Milk  Stabilization  has  estimated  that  currently  as 
much  as  25  percent  of  total  Grade  A  production  is  being  diverted  to  manufactur- 
ing usages. 

*  See  transcript,  Committee  hearing,  Modesto,  California,  May  10,  1960. 

6  Ibid. 

'See  transcript,  Committee  hearing,  Modesto,  California,  May  10,  1960,  pp.  54-60. 
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Greatly  increased  consumer  demand  for  fluid  milk  by-products  such 
as  ice  cream,  cottage  cheese,  sour  cream  and  yogurt  and  the  increased 
supply  oi'  fluid  milk  reserves  have  resulted  in  diversion  of  such  reserves 
to  those  high-recovery  products.  However,  as  supply  outstripped  de- 
mand, more  and  more  fluid  milk  has  found  its  way  into  lower  recovery 
products  such  as  hard  cheese,  non-fat  milk,  condensed  and  evaporated 
canned  milk,  diy  skim  and  cultured  buttermilk.  For  instance,  88.7  per- 
cent of  the  milkfat  derived  from  fluid  whole  milk  was  used  for  Class  1 
processing  and  buttermilk  in  ]f)5G;  78.7  percent  of  such  milkfat  was 
u.sed  for  the  same  purposes  in  1959."  Put  another  way,  10  percent  of  the 
available  Grade  A  milkfat  has  been  diverted  to  nonbottled,  lower  recov- 
ery products. 

Tiiree  factors  have  apparently  encouraged  processors  to  divert  fluid 
milk  reserves  to  the  manufacture  of  cultured  buttermilk:  (1)  the  severe 
decline  in  the  butter  market  in  the  past  ten  j^eavs  coupled  with  the  in- 
creasing i)opularity  of  buttermilk,  especiall}^  during  sunuuer  months; 
(2)  substantial  ditt'erences  in  price  for  butter,  with  federal  supports, 
and  for  other  higher  cost  milk  products  Avhich  return  a  higher  propor- 
tion of  income  to  the  processor;  and  (3)  the  surfeit  of  high  quality  fluid 
milk  in  competition  with  Grade  B  milk  normally  used  for  butter  manu- 
facture. 

Cidtured  buttermilk,  it  should  be  noted,  is  manufactured  from  milk 
comi)unents  and  usually  contains  from  1  percent  to  2  percent  milkfat 
whereas  buttermilk  is  a  natural  by-product  of  butter  manufacture 
nornudly  cOJitaining  about  the  same  small  proportion  of  milkfat.  Cul- 
tured buttermilk  is  so  called  because  additional  bacteria  are  introduced 
to  change  the  chemical  composition  of  fatty  acids  as  is  naturally  accom- 
plished in  butter  processing. 

"Bleiul  i^rice, "  as  previously  noted,  is  the  income  of  producers 
compounded  from  the  sale  of  all  the  various  milk  products  derived 
from  their  milk.  Most  Grade  A  producers  are  eager  to  increase  the  price 
of  all  uncontrolled  products,  such  as  buttermilk,  Jiornuilly  made  from 
(irade  B  milk  but  now  manufactured  from  Grade  A  components,  and 
thus  increase  the  amount  of  their  "blend  price."  Moreover,  producers 
are  interested  in  obtaining  an  equitable  return  for  their  Grade  A  milk 
used  for  high  recovery  products.  For  instance,  buttermilk  made  from 
Grade  Ji  milk,  selling  at  $;].25  a  hundredweight,  might  retail  for  19 
cents  a  (puirt  but  cultured  buttermilk,  made  from  (Jrade  A  milk,  selling 
at  .$r).2.'3  a  hundredweight  Tor  Class  1  usage,  might  retail  for  the  same 
price  in  Class  H  usaj^e,  thus  reducing  the  "blend"  to  the  producer.  If  a 
large  i)roportion  of  his  daily  volume  were  going  into  such  usage,  his 
"blend"  would  be  thus  severely  reduced.  Upgrading  that  portion  of 
his  Grade  A  volume  used  for  buttermilk  to  Class  ]  usage  would  obvi- 
ously increase  his  "blend"  and  thus  raise  his  income. 

The  proposal  by  Seiuitor  Donnelly  (S.  B.  890)  in  1959  was  spon- 
sored by  the  California  Milk  Producers'  Federation,  an  organization 
of  Northern  California  (irade  A  milk  i)ro(lucer  groups.  If  approved, 
it  would  have  reciuired  the  use  of  market  ( (irade  A)  milk  in  the  man- 
ufacture of  cultured  buttermilk  and  the  Bureau  of  Milk  Stabilization 
to  set  mininnnn  resale  prices  on  the  product  as  fluid  milk. 

'  FlKure.s  derived   from  data  publi.shed  in  several  recent  Dairy  Information  Bulletins 
by  the  California  Crop  and  Livestock  Ileportiny  Service. 
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Principal  proponent  said  cnltnred  buttermilk  is  essentially  a  fluid 
product  in  Class  1  usage  and  ought  to  return  a  Class  1  price  to  pro- 
ducers. He  argued  that  an  increased  return  to  producers  would  not 
necessarily  increase  the  resale  price  to  consumers  because,  he  said,  dis- 
tributors could  absorb  the  cost  in  their  net  margins.  He  implied  that 
distributors'  net  margins  on  cultured  bnttermilk  were  too  high.  Two 
representatives  of  other  producer  groups  testified  similarly  but  another 
said  the  bill  would  cause  Grade  B  producers  additional  harm  by 
further  reducing  their  markets  and  another  said  several  questions 
about  the  bill 's  probable  effects  needed  to  be  answered  before  his  group 
endorsed  it.  Principal  opponent  said  there  was  no  public  health  reason 
to  make  cultured  buttermilk  from  Grade  A  milk.  He  argued  that  the 
bill  would  require  distributors  to  increase  their  standby  reserves  at 
added  costs  and  increased  prices  would  depress  the  consumer  demand. 
Another  opponent  emphasized  the  lack  of  evidence  regarding  a  public 
health  need  for  such  upgrading. 

One  witness  said  the  price  for  buttermilk  varied  from  6^  cents  a 
quart  at  commissaries  on  military  bases  to  20^  cents  a  quart  at  some 
civilian  markets.®  He  thus  implied  a  substantial  cost  differential  exists. 
It  is  possible  that  administrative  action  could  be  taken  to  allow  a  higher 
return  to  producers  for  those  portions  of  production  nsed  for  high 
recovery  by-products  such  as  was  taken  to  establish  a  20-cent  a  hun- 
dredweight differential  on  bulk  shipments  in  tanks  instead  of  cans. 
Such  action  conld,  in  effect,  establish  a  sub-classification  in  Class  2  with 
concomitant  higher  "blends"  to  producers  without  snbstantial  reduc- 
tion in  distributor  net  margins. 

COUNTRY  PLANT  CHARGES 
(A.B.  2412,  Garrigus-1 959) 

Country  plants  have  traditionally  served  as  assembly  and  transship- 
ment points  for  fluid  milk  between  remote  farm  and  city  market.  In 
addition,  many  have  been  useful  as  production  units  for  manufactured 
by-products.  For  example,  one  plant  may  assemble  fluid  whole  milk 
into  bulk  lots  for  carload  shipment  to  a  city  plant  for  processing; 
another  may  separate  milkfat  from  fluid  whole  milk,  ship  the  milkfat 
to  a  city  plant  for  blending  into  fluid  products  and  keep  the  skim  for 
drying,  butter  or  cottage  cheese  manufacture. 

Until  about  a  decade  ago,  most  dairy  farmers  shipped  their  milk  in 
cans  and  some  of  them  still  do.  Country  plants  to  handle  such  ship- 
ments are  necessary  in  order  to  avoid  costly  double  hauling  of  the  cans 
from  farm  to  dairy  and  return.  However,  the  recent  conversion  of 
many  milk  producers  from  cans  to  refrigerated  farm  holding  tanks 
and  of  many  milk  distributors  to  refrigerated  tank  trucks  has  consid- 
erably lessened  the  importance  of  this  country  plant  function.  In  the 
southern  San  Joaquin  Valley,  for  instance,  it  is  possible  to  ship  di- 
rectly from  farm  to  city  by  using  modern  refrigeration  equipment.  It 
has  been  estimated  that  85  percent  of  San  Joaquin  Valley  Grade  A 
milk  is  thus  handled  directly.^ 

^  See  transcript,  Committee  liearing,  Fresno,  California,  June  29,  1960,  p.  5. 
^  See  transcript,  Committee  hearing,  Fresno,  California,  June  28,  1960,  p.  13. 
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Under  Section  42;}1  of  tlie  Agricultural  ("ode,  the  ]>ureau  of  Milk 
Stabilization  is  re(iuired  to  deduct  "plant  and  transportation  service" 
charges  from  Grade  A  producer  receijjts.  I'ntil  two  years  ago,  such 
deductions  were  27  cents  a  hundredweight.  Because  many  producers 
had  invested  in  refrigerated  holding  tanks  to  facilitate  bulk  shipment 
and  had,  tliereby,  lowered  costs,  some  Valley  producers  requested  a 
reduction  in  the  handling  assessment  for  bulk  shipments.  The  bureau 
held  a  series  of  heai'ings  and  prounilgated  a  new  deduction  schedule 
which  set  a  maximum  charge  of  15  cents  a  huiulredweight  for  bulk 
shipments  and  26  cents  a  liundredweight  for  can  shipments. 

There  are,  according  to  bureau  figures,  22  country  plants  operating 
in  the  San  Joaquin  Valley,  the  traditional  production  area  most  remote 
from  Los  Angeles  and  San  Francisco  Bay  area  markets.  The  chief  of 
the  bureau  estimates  that  only  three  handle  can  shipments  in  any 
volume. 

The  proposal  by  Assemblyman  Garrigus  (A.  B.  2412)  in  1959  was 
sponsored  by  Allied  Dairymen.  Inc.,  formerly  the  Central  Valley  Milk 
Marketing  Association.  Noel  Diamond  of  Tulare  is  general  manager. 
If  approved,  it  would  have  eliminated  the  15  cents  a  hundredweight 
deduction  for  Grade  A  bulk  shi]nnents  in  tanks. 

l^rincipal  proponents  said  service  charges  on  bulk  milk  handled  at 
country  ])lants  for  transshipment  should  be  added  to  the  consumer 
price  or  absorbed  in  distributor  gross  margins.  They  argued  that  such 
costs  are  distributor  plant  costs  and  not  logically  attributable  to  the 
producer.  One  witness  said  that  he  knew  one  distributor  who  trans- 
ferred bulk  milk  from  truck  to  plant  and  back  to  truck  only  to  assess 
the  charge  against  producers.^*^  Another  said  he  would  have  to  pay 
$28H  a  month  for  such  services  which  he  did  not  need  if  he  were  not 
shi])ping  directly  to  city  plant."  Another  producer  group  representa- 
tive said  country  plants  were  necessary;  another  said  some  distant 
l)rodncers  might  be  squeezed  out  of  remote  markets  if  countr}'  plants 
were  forced  to  close;  still  another  said  changes  in  allocating  costs  should 
be  done  administratively. 

Principal  opponents  said  the  bureau  had  studied  country  plant 
operations  and  found  them  a  necessary  part  of  the  milk  marketing 
apparatus  with  necessary  costs  and  if  such  costs  had  to  be  absorbed, 
some  country  plants  w'ould  eitlier  lose  money  or  shut  doM'u  and  cause 
the  loss  of  market  to  some  producers.  They  aj'gued  the  bureau  had  sufifi- 
cieut  authority  to  adjust  charges  to  conform  with  marketing  i)ractices. 

One  expert  witness  said  if  handling  costs  were  passed  along  to  con- 
sumers it  would  put  country  plant  operators  at  a  competitive  disad- 
vantage and  disrupt  marketing.  He  admitted  that  country  plant  serv- 
ice charges  should  be  allocated  equally  to  producers  and  distributors 
but  he  could  see  no  practical  way  to  do  it.  Another  expert  said  the 
bureau's  1958  survey  showed  service  costs  ranging  from  8.44  cents  to 
18.5  cents  a  hundredweight  while  distributor  exhibits  submitted  at 
hearings  showed  such  costs  to  range  from  20.63  cents  to  32.79  cents  a 
hundredweight. '■- 

"See  tran.scrlpt,  Committee  hearing,  Fresno,  California,  June  28,  1960,  p.  9. 

"  Ibid.,  p.  20. 

'•See  transcript,  committee  hearing,  Fresno,  California,  June  2S,  1960,  p.  02. 
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It  is  obvious  that  the  San  Joaquin  Valley  is,  and  has  long"  been,  the 
milk  production  reserve  for  both  major  metropolitan  areas  of  the  state. 
But  it  is  also  apparent  that  modern  technology,  particularly  in  han- 
dling, has  changed  the  composition  of  and  requirements  for  Valley 
production  drastically  in  the  past  few  years;  iiowadays  fluid  milk  can 
move  into  either  Los  Angeles  or  San  Francisco  from  anywhere  between 
Bakersfield  and  Redding.  Additionally,  it  is  apparent  that  A.  B.  2412 
was  intended  as  a  means  to  increase  the  "blend"  to  some  Valley  pro- 
ducers who,  in  general,  need  relief,  as  previously  noted,  from  the  cost- 
price  squeeze  felt  most  acutely  by  the  single-unit  marginal  farmer. 

However,  additional  factors  might  be  considered  in  order  to  resolve 
this  particular  country  plant  problem  to  the  satisfaction  of  both  pro- 
ducers and  distributors.  These  might  include  (1)  the  volume  of  Grade 
A  milk  still  being  shipped  in  cans  in  the  San  Joaquin-Sacramento 
Valleys;  (2)  the  number  and  location  of  country  plants  most  needed 
for:  (a)  marketing  and  (b)  manufacturing;  and  (3)  the  periods  of 
most  vital  need  for  such  plants. 

TRANSPORTATION  CHARGES 
(A.C.R.  34,  Biddick-1960) 

Farmers  have  always  borne  the  cost  of  transporting  their  produce 
from  farm  to  market  but  modern  technology  and  management  practices, 
both  on  the  farm  and  in  the  market,  have  compounded  to  complicate 
a  once-simple  phase  of  marketing.  Constant  adjustments  appear  neces- 
sary to  assure  economic  equality  and  just  treatment. 

Innovations  in  milk  handling  methods  on  the  farm,  particularly  the 
conversion  from  cans  to  bulk  holding  tanks,  have  facilitated  the  assem- 
bly, processing  and  distribution  of  both  Grade  A  and  Grade  B  milk. 
Such  devices  as  automatic  feeders,  semiautomatic  milk  houses,  direct 
pipelines  from  milking  machines  to  holding  tank  are  important  recent 
innovations  which,  in  addition  to  modern  breeding  and  feeding  tech- 
niques, have  resulted  in  greater  efficiencies  and  higher  production. 
But  such  innovations  require  capital  outlay  and  increase  the  farmer's 
investment  per  gallon  of  production.  He  is  naturally  interested  in 
obtaining  a  return  on  his  investment  which  may  or  may  not  have  been 
financed,  at  least  in  part,  by  the  buyer  of  his  product  who  is  naturally 
interested  in  increasing  efficiency. 

Surpluses  of  Grade  A  milk  since  1957  have  caused  more  and  more  of 
such  milk  to  be  diverted  from  fluid  to  manufacturing  uses  (see  footnote 
3)  in  Classes  2  and  3.  Prices  for  Class  3,  sometimes  called  the  "last  re- 
covery ' '  class,  are  related  specifically  to  the  uncontrolled  price  of  Grade 
B  or  manufacturing  milk,  f.o.b.  ranch,  which  is  set  competitively 
by  the  buyer  although  the  Federal  government  has  set  a  price  floor 
with  supports  for  butter  and  fluid  manufacturing  milk.  Presumably, 
Class  2  has  yielded  a  higher  return  than  Class  3  to  producers  because, 
by  legal  defiiiitions  of  the  Desmond  Act  (Sections  4226-28,  Agricultural 
Code),  it  is  used  for  high  recovery  by-products  of  fluid  milk.  Retail 
prices  for  such  products  are  not  controlled  as  they  are  for  Class  1 
fluid,  bottled  products. 
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However,  iu  1958  some  distributors  bep:an  paying  a  25  cents  a  hun- 
drechveifrht  bonus  for  Grade  B  milk  handU'd  in  bulk.  That  is.  Grade  B 
producers  -who  invested  in  farm  holdin<»  tanks  received  25  cents  more 
a  hundredweifrbt  than  did  such  producers  who  continued  to  ship  iu 
cans.  Naturally  encourajred  to  make  such  an  investment,  many  Grade 
B  producers  did  so  to  take  advantage  of  the  differential ;  moreover, 
it  has  been  alleged  that  some  distributors  completely  financed  conver- 
sions for  many  farmers.  One  obvious  effect  of  these  conversions  was  to 
further  encourage  com]>etitiou  between  mounting  surpluses  of  Grade 
A  milk  and  available  (Jrade  B  milk  to  the  detriment  of  the  producers 
of  both.  Subsequently,  in  the  spring  of  1959,  some  Grade  A  ]n-oducers 
in  the  San  Joaquin  Valley  requested  the  Bureau  of  Milk  Stabilization 
to  adjust  transportation  charges  for  Grade  A  milk  handled  in  bulk 
and  used  for  manufacturing  purposes.  The  bureau  held  a  series  of 
hearings  and,  in  July,  l!)59,  issued  marketing  orders  iu  the  Stanislaus. 
San  Joaquin  and  Merced-^Iadera  marketing  areas  requiring  distribu- 
tors to  pay  20  cents  a  hundredweight  more  than  the  Class  3  price  for 
all  Grade  A  milk  handled  in  bulk  and  used  for  Class  2.  ]\Iost  dis- 
tributors complied  with  the  new  orders  but  two  partially  refused  and, 
according  to  reliable  witnesses,  reclassified  over-contract  milk  as  Grade 
B  and  paid  for  it  at  the  prevailing  manufacturing  milk  price. 

A  remedy  was  sought  in  the  form  of  the  proposal  by  Assemblyman 
Biddick  (A.  C.  R.  34)  in  1960.  It  was  sponsored  by  the  California" ]\rilk 
Producers'  Federation  and  one  of  its  large  affiliated  organizations.  If 
approved,  it  would  have  required  the  Bureau  of  Milk  Stabilization  to 
"vigorously  enforce"'  the  marketing  orders  governing  such  purchases 
of  Grade  A  milk  used  in  Class  2. 

Principal  proponents  said  a  higher  return  on  Class  2  by-products  was 
necessarj''  iu  a  market  where  competition  among  producers  had  been 
encouraged  by  financing  of  bulk  handling  tanks  and  conversion  of 
Grade  B  producers  to  Grade  A  production.  They  said  there  should  be 
no  inducement  for  producers  to  increa.se  output  over  required  standby 
reserves  and  another  said  the  20-cent  ditferential  was  necessary  to 
increa.se  "blend"  payments  in  the  face  of  rising  costs  and  added  in- 
vestments. They  argued  that  the  bureau  lacked  aggressiveness  in  en- 
forcing the  marketing  orders  and  they  would  support  an  increase  in  the 
service  a.s.sessment  (to  the  legal  limit  of  .2  cent  per  pound  milkfat)  if 
additional  bureau  personnel  were  nectvssary  to  enforce  the  orders. 

One  producer  said  all  dairymen  should  be  treated  equally  and  an- 
other said  distributors  were  only  doing  to  producers  what  they,  in  turn, 
would  do  to  distributors  if  they  could. 

Principal  opponents  said  "the  basic  problem  arises  because  pro- 
ducers want  to  grow  faster  than  consumers  will  absorb  the  supply  on 
a  price  basis  satisfactory  to  producers."  They  said  the  two  offending 
distributors  had  misunderstood  the  order  but  were  willing  to  comply 
with  its  i)rovisions. 

A  spokesnuin  for  the  Department  of  Agriculture  said  a  suit  was 
being  prepared  by  the  State  Attorney  General  to  recover  retroactive 
payments  of  the  20-cent   differential  from   the  two  alleged  offenders. 
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Subsequent  to  the  Committee  hearing,  the  Director  of  Agriculture 
aimouneed  that  the  pending  suit  had  been  settled  Avhen  the  two  com- 
panies made  partial  settlements  totaling  $28,000.^^ 

The  solution  of  this  particular  problem  without  further  legislation 
is  gratifying  but  it  is  obvious  that  the  underlying  causes  will  continue 
indefiiiitely.  Those  causes  concern  the  entire  dairy  industry — producer, 
distributor,  consumer — and  include  these  three  apparently  related  fac- 
tors: (1)  increasing  surpluses  of  Grade  A  milk  resulting  from  (a)  more 
efficient  production  methods  and  (b)  continued  conversion  of  Grade  B 
producers  to  Grade  A  production;  (2)  declining  per  capita  consump- 
tion of  dairy  products  resulting  from  (a)  more  sophisticated  consumer 
buying  habits  and  (b)  great  competition  for  the  consumer  dollar  from 
producers  of  all  other  consumer  good  and  services;  (3)  the  disparity 
between  farm  costs  and  farm  prices  resulting,  at  least  in  part,  from 
(a)  international  monetary  inflation  and  (b)  domestic  over-production. 
Other  factors,  such  as  statutory  law,  administrative  practices,  eco- 
nomic sanctions  and  societal  changes,  undoubtedly  impinge  on  the 
causes  which  from  time  to  time  disrupt  milk  marketing  in  California. 

MILK  STUDY  COAAMITTEES 

TVilliam  E.  AYarue  was  appointed  Director  of  Agriculture  effective 
January  1,  1960  and,  according  to  his  public  statements,  became  imme- 
diately aware  of  the  increasingly  complex  problem  facing  the  California 
dairy  industry.  At  the  request  of  Governor  Edmund  G.  Brown,  the  fol- 
lowing April  he  began  to  do  something  about  it  with  the  appointment  of 
the  first  of  four  industry  committees.  The  fiv^t  group  was  composed  of 
11  Grade  A  producers  from  all  parts  of  the  state;  their  first  meeting 
was  April  26  and  to  the  date  of  this  writing  they  have  met  eight  times. 
In  late  May  a  11-mau  Grade  B  committee  was  appointed ;  they  first  met 
on  June  22  and  to  date  have  met  six  times.  In  mid-June  a  committee 
composed  of  16  representatives  of  processors  and  distributors  was  ap- 
pointed ;  their  first  meeting  Avas  June  30  and  they  have  met  five  times 
since. ^^  In  early  November  a  committee  composed  of  10  representatives 
of  manufacturing  milk  processors  and  distributors  was  appointed;  to 
this  writing  they  have  held  one  meeting. 

Assistant  Director  AYilliam  Kuhrt  acts  as  chairman  of  all  four 
committees  and  has  been  influential  in  directing  the  discussion  toward 
practical,  positive  ends.  For  instance,  the  Grade  A  committee  appointed 
a  subcommittee  to  list  and  discuss  principles  which  should  govern 
seller-buyer  relationships;  coincidentally  a  group  of  producers,  repre- 
sented by  the  California  Farm  Bureau  Federation,  met  with  a  group 
of  distributors,  represented  by  the  Dairy  Institute  of  California,  to 
discuss  similar  issues.  These  separate  diseussious  have  resulted  in  the 
appointment  of  a  joint  producer-distributor  subcommittee  composed 
of  seven  distributor,  four  Grade  A  and  three  Grade  B  producer  repre- 
sentatives to  discuss  and  settle  differences  in  principle.  One  probably 
and  singularly  important  result  may  be  the  revision  and  standardiza- 
tion of  milk  pttrchase  contracts  in  California. 

"'3  Department  of  Agriculture  press  release,  dated  July  29,  1960. 
^*  A  list  of  the  study  committees'  members  is  appended. 
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All  four  stmly  committees  have,  to  a  large  extent,  been  most  inter- 
ested in  two  problems:  (1)  how  to  control  and  -what  to  do  with  the 
Grade  A  snrjilns  and,  secondarily,  how  to  improve  the  economic  posi- 
tion of  Grade  B  producers;  and  (2)  how  to  improve  administration 
of  the  Milk  Control  Act. 

As  indicated,  the  Grade  A  producers  committee  has  spent  considera- 
ble time  and  effort  in  attempt inj;  to  find  a  solution  to  the  Grade  A 
surplus  ]n'oblem  in  contractual  revision  and  standardization.  ^lem- 
bers  ap:reed  early  in  their  discussions  that,  in  larjje  measure,  the  sur- 
plus has  been  caused  by  forced  over-production  resulting:  from  various 
kinds  of  contractual  provisions  and  practices.  They  requested  and  ob- 
tained a  bureau  stiuly  of  variations  in  Class  1  gruarantees  and  usajre 
which  iiulicated  apinirent  i)referential  treatment  of  producers  in  all 
areas  of  the  State.*"'  Then  the  subcommittee  considered  certain  con- 
tractual princii)les  and  prepared  a  samjile  contract  which  was  pre- 
sented at  a  joint  nieelinp:  of  all  three  committees  October  6  in  Sacra- 
mento. jMembers  of  the  processor-distributor  committee  also  presented 
a  summary  of  their  study  of  contracts  at  the  same  meetinpr  and  a  joint 
subcommittee  was  appointed  to  discuss  the  principal  differences  and 
prepare  a  list  of  common  ])rinciples  upon  Avhich  producers  and  dis- 
tributors could  nnitually  agree;  that  subcommitte  met  for  the  first  time 
October  24  in  Sacramento.^*"' 

The  (irade  B  producers  committee  has  given  considerable  attention 
to  finding  means  to  solve  their  economic  plight.  In  doing  so,  they  have 
received  bureau  statistical  analyses  and  discussed  legal  and  extra-legal 
remedies,  especially  Grade  A  contractual  arrangements,  cooperative 
marketing,  federal  pricing  orders  and  Senate  Bill  1167  (Cobey — 1959) 
which  was  reported  in  a  previous  chapter  of  this  report.  The  commit- 
tee has  ap]iarently  assumed  that  at  least  ]iart  of  the  economic  difficulties 
affecting  Grade  B  producers  will  be  alleviated  by  revision  and  standard- 
ization of  (irade  A  contracts.  Some  meml)ers  apparently  believe  more 
aggressive  cooperative  marketing  would  help  ease  the  disparity  between 
casts  and  ])rices.  It  is  apparent,  however,  that  some  of  them  would 
support  the  introduction  of  a  federal  marketing  order,  with  fixed  pro- 
ducer prices  and  quotas  in  area  pools,  for  the  Central  Valley  or  por- 
tions thereof  in  case  legislation  for  a  Grade  B  marketing  law  is  de- 
feated in  the  19G1  Genei-al  Session.  It  should  be  clearly  stated  again 
that  many  (trade  B  pi'oducers,  judging  from  study  connnittee  meetings 
and  testimony  before  this  committee,  obviousl}-  believe  they  have  been 
discriminatecl  against  both  legally,  without  a  marketing  law  similar 
to  the  Milk  Control  Act,  and  economically,  with  induced  over-produc- 
tion of  Grade  A  milk  which  competes  directly  with  their  product. 

The  processors-distributors  connnittee  has  studied  the  Grade  A  sur- 
plus problem,  particularly  as  it  affct-ts  marketing,  milk  depots  and 
plant  docks,  milk  .sales  on  bid  to  public  agencies  and  administration  of 


(1)  to  100  piivi'nt  (2fi>. 
'•  A  .siimniary  f>f  salient  differences  between  these  two  proposal.s  Is  appended. 


INTERIM   COMMITTEE  ON   LIVESTOCK  AND   DAIRIES  41 

the  Milk  Control  Act.  As  mentioned  above,  Dairy  Institute  representa- 
tives met  with  Farm  Bureau  representatives  to  discuss  producer-dis- 
tributor relations ;  although  such  meetings  were  held  without  the 
express  approval  of  the  study  committee  it  quickly  acceded  to  the 
findings  of  those  meetings  and  adopted  the  principles  as  reflecting  the 
thinking  of  the  committee  majority.  In  regard  to  milk  sales  to  military 
bases,  Department  of  Agriculture  spokesmen  explained  the  controversy 
involved  sales  on  bids  below  minimum  price  levels  established  by  Bu- 
reau of  Milk  Stabilization  marketing  orders.  They  said  several  suits 
were  pending  and,  upon  the  advice  of  the  State  Attorney  General, 
had  determined  that  the  State  has  jurisdiction  over  such  sales  con- 
tracts; in  a  letter  to  distributors,  dated  September  14,  1960,  the  bu- 
reau chief  said  sales  at  Castle  Air  Force  Base,  Merced  County,  were 
being  made  at  prevailing  minimum  wholesale  prices.  (It  has  been  esti- 
mated that  70  percent  of  all  commissary  sales  are  for  oif-base  consump- 
tion.) In  San  Diego  County,  Allied  Dairymen,  Inc.  lost  and  have  ap- 
pealed their  suit.  The  state  courts  have  upheld  the  Director  of  Agricul- 
ture in  setting  state  minimum  wholesale  prices  on  such  bid  sales  but  on 
November  30,  1960,  the  Federal  District  Court  in  San  Francisco  en- 
joined the  state  from  doing  so.  The  State  Attorney  General  has  been 
asked  to  appeal  to  the  United  States  Supreme  Court.  In  jeopardy,  of 
course,  is  market  stability  which  may  suffer  from  severe  disruption  in 
those  areas  where  milk  is  sold  for  12  cents  a  ciuart  from  military  base 
commissaries  and  24  cents  a  quart  from  civilian  groceries.  In  regard  to 
milk  sales  to  public  and  private  schools,  a  subcommittee  was  appointed 
to  study  and  make  recommendations  on  a  similar  problem  involving 
below-minimum  bids.  Department  spokesmen  also  explained  the  reor- 
ganization of  the  Bureau  of  Milk  Stabilization,  effective  September  1, 
1960,  which  created  a  third  control  area  with  headquarters  in  Sacra- 
mento and  added  14  new  personnel  positions.  They  said  the  present 
assessment  level  of  0.2  cents  per  pound  of  milkfat  is  adequate  to  pay 
salaries  and  buy  necessary  equipment ;  in  fact,  they  said,  a  surplus  of 
$92,820  accumulated  in  fiscal  1959.  Committee  discussions  of  depot  and 
plant  dock  sales  were  reported  in  a  previous  chapter. 

Finally,  it  must  be  said  that  this  committee  commends  the  work  being 
done  by  these  study  committees  and  the  initiative  shown  by  Director 
"Warne  and  his  staff  in  organizing  and  directing  that  work.  The  effort 
made  by  these  experienced  and  astute  agricultural  and  industrial 
leaders  in  these  important  studies  is  an  encouraging  signal  that  the 
present  problems  of  California's  vital  and  djoiamic  dairy  industry  may 
be  soon  if  not  completely  and  permanently  resolved.  We  congratulate 
Director  Warne,  his  staff  and  the  48  members  of  these  committees  on 
their  interest  and  diligence  and  we  look  forward,  as  do  the  people  of 
California,  to  the  fruitful  conclusions  they  must  reach. 


CHAPTER  FOUR 
COMMITTEE  ACTIVITIES 

HISTORY  OF  HEARINGS 

During'  the  interim,  from  June  19,  1U')9,  through  January  2,  1961, 
your  Committee  on  Livestock  and  Dairies  has  met  10  times.  Half  of 
our  meetings  were  held  in  regard  to  the  problem  of  milk  depots  and 
plant  docks,  the  subject  matter  of  Assembly  Bill  2319  (Porter — 1959). 

On  Augu.st  5,  1959,  your  committee  met  iu  Sacramento  to  organize 
for  interim  Avork.  The  committee  decided  to  first  undertake  a  study  of 
A.  B.  2819  because  of  tlie  controversy  stirred  by  the  proposed  amend- 
ment to  the  ]\Iilk  Stabilization  and  Control  Act  during  the  last  (4eneral 
Session.  The  committee  also  decided  to  participate  in  the  California 
Legislative  Liternship  Program. 

On  September  4,  1959,  your  eonnnittee  met  again  in  Sacramento  to 
hear  -witnesses  from  the  State  Department  of  Agriculture  discuss 
administrative  problems  relating  to  resale  milk  pricing,  especially 
those  affecting  depots  and  docks,  under  the  Milk  Control  Act.  The 
meeting  Avas  held  jointly  with  the  Senate  Fact-Finding  Committee 
on  Agriculture,  Senator  Panl  Byrne,  Chairman,  and  two  departmental 
spokesmen  were  heard  during  the  two-hour  session. 

On  November  9,  1959,  your  committee  met  in  Stockton  to  obtain 
testimony  from  dairy  industry  leaders  relating  to  A.  B.  2319.  Seven- 
teen witnesses  testified  during  tlie  6|-hour  session  and  the  meeting 
was  very  well  attended. 

On  November  10,  1959,  your  committee  met  in  San  Francisco  and 
obtained  testimony  from  15  Avitnesses  relating  to  A.  B.  2319  during  the 
4^-liour  session  which  was  well  attended. 

On  November  12,  1959,  your  committee  met  in  Paramount,  Los  An- 
geles County,  and  obtained  testimony  from  28  witnesses  on  A.  B.  2319 
during  the  T^-hour  hearing  Avhich  was  very  well  attended. 

On  .Tanu;iry  20,  19()0,  your  committee  met  again  in  Sacramento  to 
eonclude  its  planned  liearing  schedule  on  A.  B.  2319  and  heard  12 
witnesses  during  the  5J-hour  session.  It  was  well  attended. 

In  all,  the  commit! ee  heard  74  witnesses  testify  on  A.  B.  2319  during 
26  hours  at  five  consecutive  meetings. 

Your  committee  was  not  activated  during  the  Budget  Session,  Febru- 
ary 1,  1960,  throiigh  April  8,  IfHiO.  and  consequently  held  no  hearings 
during  that  period.* 

On  May  10,  1960,  your  committee  met  in  Modesto  to  obtain  testi- 
mony from  19  witnesses  during  a  six-hour  session  on  freiglit  differen- 
tials for  (irade  A  milk  handled  in  bulk.  Assembly  Concurrent  l\esolu- 
tion  34  (Biddick — 1960).  Other  matters  discussed  included  the  Grade 

'  See    Progress    Ropnrt,    A.'<se»iiblv    Interim    CommittPe    on    I^ivestnck    and    Dairies, 
Assembly  Daily  .Journal,  March  l.'..  I!t60,  pp.  330-32. 
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A  surplus,  contractual  arrangenieiits,  Grade  B  problems,  federal  mar- 
keting orders  and  country  plant  charges. 

On  Jinie  28-29,  1960,  your  committee  met  jointly  with  the  Senate 
Fact-Finding  Committee  on  Agriculture  in  Fresno  to  hear  testimony 
on  four  legislative  proposals:  A.  B.  2412  (Garrigus — 1959)  on  trans- 
portation service  charges  at  country  plants;  S.  B.  890  (Donnelly — 
1959)  on  upgrading  cultured  buttermilk;  S.  B.  1167  (Cobey— 1959) 
on  a  marketing  law  for  Grade  B  milk;  and  S.  B.  1442  (Donnelly — 
1959)  on  a  uniform  milk  purchase  contract  law.  The  committees  heard 
39  witnesses  during  the  9^ -hour  sessions  which  were  very  well  attended. 

On  November  17,  1960,  your  committee  met  again  in  Sacramento  to 
review  its  final  report  and  discuss  findings  and  recommendations. 

In  sum,  your  committee  has  met  10  times  and  heard  132  witnesses 
during  nearly  50  hours  of  session  in  six  California  cities.  It  has  met 
jointly  with  the  Senate  Fact-Finding  Committee  on  Agriculture  on 
three  occasions  wdth  your  chairman  presiding.  It  has  taken  testimony 
on  the  following  proposals : 

1.  A.  B.  2319  (Porter — 1959)  on  depots  and  plant  docks,  five  hear- 
ings including  one  joint  meeting; 

2.  A.  C.  R.  34  (Biddick — -1960)  on  milk  hauling  differentials,  one 
hearing ; 

3.  A.  B.  2412  (Garrigus — 1959)  on  country  plant  service  charges, 
one  hearing; 

4.  S.  B.  1167  (Cobey — 1959)  on  a  Grade  B  marketing  law,  one 
hearing ; 

5.  S.  B.  890  (Donnelly — 1959)  on  upgrading  buttermilk,  one  hear- 
ing ;  and 

6.  S.  B.  1442  (Donnelly — 1959)  on  uniform  milk  purchase  contracts, 
one  hearing. 

Other  bills  referred  to  this  committee  were  not  heard  because  (1)  the 
respective  authors  did  not  want  them  heard,  or  (2)  subject  matter  was 
sufficiently  covered  by  other  hearings,  or  (3)  other  agencies  or  com- 
mittees were  considering  similar  subject  matter,  or  (4)  neither  sufficient 
time  nor  sufficient  funds  were  available.  For  instance,  the  Senate  Fact- 
Finding  Committee  on  Agriculture  has  held  a  hearing  and  has  made 
a  study  of  milk  inspection  fees  about  which  Assembly  Bill  2307  (Pattee 
• — 1959)  is  concerned.^  Likewise,  the  Department  of  Agriculture  Milk 
Study  Committees,  as  indicated  previously,  have  exerted_  considerable 
effort  to  find  solutions  to  the  contract  problems  perplexing  the  Cali- 
fornia dairy  industry  and  thus  obviated  any  necessity  for  your  com- 
mittee to  fully  consider  the  proposal  by  Senator  Donnelly,  S.  B.  1442. 

STAFF  RESEARCH 

In  addition  to  following  a  full  hearing  schedule,  your  committee, 
through  its  chairman,  made  use  of  its  staff,  including  secretary  and. 

2  See   hearing   transcript,   Senate  Fact-Finding   Committee   on  Agriculture,    September 
6-7,  1960. 
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consultant,'*  to  gatlier  and  report  information,  co-operate  with  various 
state  agencies  and  industry  groups  and  co-ordinate  interim  activities. 
For  instance,  staff  members  liave  arranged  and  prepared  hearing 
agenda,  edited  and  distributed  transcripts,  written  and  distributed 
background  reports  and  hearing  summaries.  They  have  attended  other 
committee  and  departmental  meetings.  Tiiey  have  attended  conventions 
and  met  frequently  with  state  personnel,  dairy  industry  representa- 
tives and  private  individuals.  They  have  made  field  trips  to  two  dairy 
farms,  a  commercial  creamery  and  a  milk  dejiot.  They  have  answered 
and  made  numerous  requests,  both  oral  and  postal,  for  information  and 
reports.  They  have  spent  numerous  man-hours  in  research,  including 
interviews,  data  analysis  and  reading. 
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APPENDIX 

APPENDIX    1 

'CASH-AND-CARRY"  DAIRY   OPERATIONS 

Location  and  Number,*  November,  1960 


Sonoma:      R-3,    PD 
Napa:      R-3 
Solano:    R-1,    PD-1 


Contra   Costa: 
R-1,    PD-12 
Alameda: 
R-b,    PD-13 
San  Mateo:    R-1 
Santa  Clara:      R-8 
Santa   Cruz:    R-1 


Placer:      R-1,    PD-1 

Yuba:    R-2,    PD-1 

Yolo:    R-2 

Sacramento:    R-1,    PD-16 

San    Joaquin:       R-1,    PD-13 

Stanislaus:      R-1,    PD-li 


Orange:      R-16,    PD-5 


*  Data  from  Bureau  of  Milk  Stabilization  on  the  next  page.  Key :  R  number  of  ranch 
operations  ;  PD  number  of  plant  docks. 
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"CASH-AND-CARRY  '    DAIRY    OPERATIONS 
Location  and  Nuaiber,  Noe-re-    '^tO 

Vmutw  P'*"*  dock 

Alameda    4                                 13 

Butte 1 

Contra  Costa 1                                 12 

El  Dorado 1 

Fresno 9 

Humboldt    4 

Imperial 1 

Inyo 3 

Kern    3 

Kingj^ 3 

Lake 1 

Los  Angeles 103                                 ^ 

Madera    1 

Monterey 1 

Xapa    3 

Orange 16                                   5 

Placer    1                                   1 

Rirerside 19 

Sacramento 1                                 16 

San  Bernardino 33                                   1 

San    Diego    21                                    2 

San  Joaquin 1                                  IS 

San   Luis   Obispo   3                                   2 

San  Mateo 1 

Santa  Barbara 1 

Santa  Clara 8 

Santa  Cruz 1 

Siskiyou    1 

Solano 1                                   1 

Sonoma 3                                 3 

Stanislaus 1                                   4 

Tdiama 1 

Tulare   5                                   1 

Tentura 4 

Yolo 2 

Yuba    2                                   1 

Total    260                               100 

(Nois:  There  is  no  way  to  distinguish  milk  depots  from  the  available  data.  Pre- 
sumably, a  number  of  these  3S0  operations  could  l>e  diaracteristically  defined  as 
milk  d^mts  as  in  the  text.) 
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APPENDIX  2 

Processing  Plant  Differentials  and  Fluid  Milk  Sales  (Gallons)  by  Marketing  Area 

Differential  May  Muy  May 

Marketing  area                                      per  quart  195S  1059  1060 

Alameda-Coutra   Costa    li.^  75,687  194,94:1  261,761 

Butte-Glenn     1^                       18  20  4,057 

Imperial    l(f                 n/r  n/r  n/r 

Kern    1(!                      162  145  200 

Kings-Tulare   l<f                 n/r  111  31 

Los  Angeles 1«!  183,577  207,557  317,704 

Monterey-Santa   Cruz  ^   1«(                     600  n/r  3,704 

Napa-Sonoma    10                 n/r  6,351  8,600 

(Redwood  Zone  1) 

Sacramento  Zone  1 2^  93,411  119,422  133,119 

San  Bernardino-Riverside 1^                 n/r  n/r  n/r 

San  Diego   U                 n/r  n/r  2,990 

San  Joaquin   2(;  69,227  74,980  88,814 

San   Luis  Obispo 2i«i=             8,284  13,007  14,452 

Santa   Barbara-Ventura    1^                 n/r  n/r  n/r 

Santa    Clara   1^                 5,852  8,252  8,428 

Siskiyou    1^                 n/r  n/r  n/r 

Solano     l«f                 n/r  n/r  7,949 

Stanislaus    1(}  36,555  48,328  41,815 « 


18  Total  473,373  673,116  893,408 

n/r  Not  reported. 

1  Plant  dock  opened  May  2.  1960. 

2  Computed  from  10^  a  gallon  differential  on  gallon  container  sales  only. 
'  Estimated  by  bureau  officials  from  incomplete  reports. 
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APPENDIX   3 

Excerpts  from  the  Opinion  of  Justice  Van   Dyke,  Third   District  Court  of  Appeals  in 
Alisasf  V.  Jacobsen  (3d  Civil  9615) 

On  Ajiril  15,  1!)()(),  iu  the  court's  decision  to  aftinn  tlie  jndynient  of 
tlie  Superior  Court : 

"Tlicre  has  been  and  will  be  varying  methods  of  distribution,  wholes;ile  and  retail, 
and  these  methods  will,  from  time  to  time,  change  as  conditions  change.  .  .  . 
Methods  of  distribution  in  one  area  may  differ  from  those  that  predominate  in 
anotlier."   (p.  3) 

"The  fact  that  at  one  point,  that  is,  when  the  retail  sale  is  made  to  consumers, 
there  is  a  great  similarity  in  what  is  done  will  not  justify  a  holding  that  the  same 
methiid  of  distriitution  is  i)eing  used."   (p.  5) 

On  ]\Iay  11,  1960,  in  the  court's  decision  to  deny  petition  for  re- 
hearinj; : 

"Nothing  in  the  opinion  was  intendinl  to  deny  or  disjiarage  the  authority  of  the 
•lirector  under  Section  4.''>00  of  the  Agricultural  Code  in  fixing  minimum  jtrices  to 
depart  from  ascertained  costs,  accorcliug  to  method  of  distrii)ution  and  reasonable 
return  ()n  capital  investment  if  the  statutory  conditions  for  such  departure  are 
found  to  exist." 
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APPENDIX  4 

Chart  taken  from  Dairy  Information  Bulletin,  Vol.  XVII,  No.  2,  May,  1960,  California 
Crop  and  Livestock  Reporting  Service 


Cows  milked   (hundred) 
Production  per  cow  (pounds) 


10,ijOO 


Total  production 
(million  pounds) 


9,600 


8,800 


8,000 


7,200- 


5,l400 


5,600 


-li,200 


1935 


1939 


19ii3 


19U7 


1951 


1955 


1959 


Average  Number  of  Cows  Milked,   Average  Production  of  Milk  per  Cow,   and 
Total   Production  of  Milk  on  Farms,  California,   1935-1959 
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APPENDIX  5 

Chart    taken    from    Dairy    Information    Bulletin,    Vol.    XVII,    No.    7,    October,    1960, 
California    Crop    and    Livestock    Reporting    Service.    Data    for    chart    may    be    found 

on  the  next  pape. 


Sales  of  Fluid  Milk 
(quarts  per  capita) 


Personal  Income 
(dollars  per  capita) 
1320 


-  1200 


193i4  1939  I9U/4  19li9  1951*  1959 

Sales  of  Fluid  Ulll<  and  Personal  Income,   Per  Capita,  California,   1931-1959 
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Year 


1934. 
1935. 
1936- 
1937. 
1938. 
1939. 
1940. 
1941. 
1942. 
1943. 
1944. 
1945. 
1946.. 
1947.. 
1948-. 
1949.. 
1950.. 
1951.. 
1952.. 
1953.. 
1954.. 
1955.. 
1956.. 
1957.. 
1958.. 
1959.. 


Estimated 
population, 
California 

July  1 
(thousands) 


6.060 

6,175 

6.341 

6,528 

6,656 

6.785 

6,950 

7,237 

7,735 

8,506 

8,945 

9.344 

9,559 

9.S32 

10.064 

10,337 

10,609 

11,058 

11,743 

12,168 

12,595 

13,035 

13,594 

14.190 

14.752 

15,280 


Total  sales  of  fluid  milk, 
California 


Thousand 
gallons 


128.155 
133.442 
146.223 
149.024 
151.829 
164.631 
173,464 
186.035 
219.668 
267.504 
282.347 
311,107 
314,372 
309,953 
314,243 
321.557 
330,741 
352,817 
375,564 
389,028 
398,069 
424.621 
458.346 
477.663 
485.273 
496.516 


Thousand 
quarts 


512,620 

533,768 

584,892 

596,096 

607,316 

658,524 

693,856 

744,140 

878,672 

1,070,016 

1,129,388 

1,244,428 

1,257,488 

1,239,812 

1,256,972 

1,286,228 

1,322,964 

1,411,268 

1.502.256 

1,556.112 

1,592.276 

1.698.484 

1,833.384 

1,910,652 

1,941,092 

1,986,064 


Sales  of 

fluid 
milk  per 
capita 
(quarts) 


84.6 

86.4 

92.2 

91.3 

91.2 

97.1 

99.8 

102.8 

113.6 

125.8 

126.3 

133.2 

131.6 

126.1 

124.9 

124.4 

124.7 

127.6 

127.9 

127.9 

126.4 

130.3 

134.9 

134.6 

131.6 

130.0 


Personal 
income 
per  capita, 
California 
(dollars) 


592 

651 

760 

786 

764 

775 

840 

1,013 

1,294 

1,561 

1,638 

1,626 

1,683 

1,692 

1,750 

1,725 

1,850 

2,055 

2,137 

2,190 

2,178 

2,319 

2,448 

2,508 

2,517 

2,669 


Cost  of 
living, 
U.S. 
(1935-39 
=100) 


103 

101 
99 
100 
105 
117 
124 
126 
128 
139 
159 
171 
169 
171 
186 
190 
190 
190 
191 
194 
201 
206 
20S 


Personal 
income 
per  capita, 
California 
(1935-39 
dollars) 


617 

664 

768 

763 

756 

783 

840 

965 

1,106 

1,259 

1,300 

1.270 

1,211 

1,064 

1.023 

1.021 

1.082 

1.105 

1,125 

1,153 

1,146 

1,214 

1,262 

1,248 

1,222 

1,283 


SOURCES  OF  D.\T\- 

Commerce""""'   ^'"^"'"^^^^   ™'**'   ^''''''   Department   of  Commerce,   Bureau   of  Foreign   and    Domestic 
Cost  of  Living,  United  States:  United  States  Department  of  Labor,  Bureau  of  Labor  Statistics. 
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APPENDIX   6 


Manufacture 
fmillion  pounds) 


191^3 


19U7 


1951 


1935  1939 

Manufacture  of  Butter  and  Nonfat  Dry  Mil.  Solids    (Powdered  Slcirn  Milk) 
in  California,   193p-19?y 


1959 


Year 


1935. 
1936. 
1937. 
1938. 
1939. 
1940. 
1941. 
1942. 
1943. 
1944. 
1945. 
1946. 
1947. 


Butter 


64,144 
64,341 
65,193 
67,082 
65,254 
69,865 
62,636 
49,412 
37,523 
29,466 
15,700 
16,619 
33,892 


Nonfat  dry 
milk  solids 


43,242 
47,108 
47.120 
59,938 
55.797 
03,166 
.57,812 
63.712 
53,153 
18,005 
:«.119 
31.885 
45,394 


Year 


1948.. 
1949. 
19.50. 
1951. 
1952. 
1953. 
1954. 
1955. 
1956. 
1957. 
1058. 
1959. 


Button 


26,264 
36,734 
34,623 
21,816 
16,675 
28.182 
3'.».S87 

:<:i,5l0 
22,713 
3 1. .5.50 
23.001 
29,457 


Nonfat  dry 
milk  solids 


37,545 
53,686 
47,062 
24,687 
25,901 
56.700 
73.970 
69.506 
49.291 
64,030 
54,1.57 
67.809 


Chart  and  data  taken  from  Dairy  Information  BulUtin,  Vol.  XVII,  No.  3,  June,  1960, 
Livestock  Ucportlng  Sen  Ice. 


California  Crop  and 
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APPENDIX   7 

Chart    taken    from    Daii-y    Information    Bulletin,    Vol.    XVI,    No.    12,    March.    1960, 
California  Crop  and  Livestock  Reporting  Service. 


Tho  us  and  pounds 


19Sh 


1955 


1956 


1957 


1958 


1959 


Average  Daily  Production  of  Manufacturing  Milk,   and  "Other  than 
Class   1"  Market  Milk  Available  for  Manufacture,   in  California, 
by  Months,  195ii~1959 


Production  of  Manufacturing  Milk 


Year 

Jan. 

Feb. 

Mar. 

Apr. 

May 

June 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

1954       

4,371 
4,362 
4,259 
3,582 
3,370 
2,671 

4,774 
4,811 
4,573 
3,942 
3,684 
2,829 

5,860 
5,902 
5,492 
4,784 
4,363 
3,593 

7,030 
7,099 
6,342 
5,736 
4,839 
4,364 

7,425 
7,468 
6,655 
6,040 
5,233 
4,586 

7,230 
7,397 
6,539 
5,906 
5,102 
4,618 

6,942 
7,101 
6,224 
5,714 
4,874 
4,871 

6,397 
6,504 
5,630 
5,197 
4,400 
4,665 

5,597 
5,684 
4,800 
4,491 
3,755 
3,872 

5,057 
4,985 
4,182 
3,914 
3,245 
3,439 

4,647 
4,554 
3,772 
3,669 
3,096 
3,330 

4,410 
4,302 
3,568 
3,401 
2,742 

1955        

1956 

1957 

1958 

1959  . 

3,307 

"Other  than  Class  1"  Market  Milk 


Year 

Jan. 

Feb. 

Mar. 

Apr. 

May 

June 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

1954 

1,915 

1,675 
1,702 
2,114 
2,943 
2.828 

1,957 
1,737 
1,703 
2,383 
3,175 
3,402 

2,499 
2,090 
2,059 
2,975 
3,577 
4,472 

2,812 
2,694 
2.908 
.3,609 
3,528 
5,110 

2,931 
3,074 
2.788 
3,774 
3,728 
5,403 

2,743 
2,815 
2,666 
3,960 
4,173 
5,244 

2,425 
2,849 
2,946 
3,882 
4,064 
4,838 

2,516 

2,281 
2,475 
3,224 
3,391 
4.443 

1,751 
1,586 
2,028 
3,182 
2,806 
3,790 

1,758 
1,570 
1,409 
2,591 
2,441 
3.253 

1.644 
1.424 
1,361 
2,678 
2,908 
3,793 

1,731 
1,558 
2,067 
3  049 

1955 

1956.... 

1957 

1958 

2  938 

1959 

3,449 
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APPENDIX   8 

MEMBERS  OF  THE  MILK  STUDY  COMMITTEES, 
STATE  DEPARTMENT  OF  AGRICULTURE 

Grade  A  Committee 
Josoph  F.  Rnmco,  Los  Banos 

State  PiosidiMit,  Westorii  Dairymen's  Assr)ciation,  Merced. 
Dewey  W.  Buckcl,  San  Diejto 

Cliairman,  San  Diego  Milk  Producers'  Council. 
Harry  Corea,  Los  Angeles 

Manager,  I>os  Angeles  Mutual  Dairymen's  Association. 
Levi  Hubble,  Tulare 

Manager,  Tulare  County  Consolidated  Milk  Producers'  Associatit>n. 
Jame.s  E.  ^laino,  San  Luis  Obispo 

President,  California  Milk  Producers'  Federation,  Sacramento. 
John  Perez,  Anderson 

Chairman,  Northern  Valley  Regional  Producer  Control  Board. 

♦Fred  Rau,  Fre.sno 

District  President,  American  Dairy  Association. 
AVesley  N.  Sawyer,  Waterford 

Vice  President,  California  Milk  Producers'  Federation,  Sacramento. 
Gerald  Van  Horn,  Bakerstield 

Chairman,  Southern  San  Joaquin  Regional  Producer  Control  Board. 
John  Watson,  Petaluma 

I*resident,  State  Board  of  Agriculture. 
Albert  E.  Weber,  Paramount 

Manager,  Protected  Milk  Producers'  Association,  Paramount, 
♦vice  Reynold  Thompson,  Fresno,  Member,  San  Joaquin  Regional  Producer  Conin 

Board,  who  resigned. 

Grade  B  Committee 
Jo.seph  Bono,  Tulare  Joseph  J.  Mello,  Orland 

William  E.  Bragga.  Petaluma        Roy  Miller,  Gait 
Albert  Enos,  Orland  Chris  H.  Rasmussen,  Ferndale 

Earl  Francis,  Escalon  George  Sheldon,  Laton 

Wallace  Garcia,  Patterson  Bob  Sherman,  Newman 

Joe  A.  Silva,  Los  Banos 


Processors-Distributors  Committee 

Kenneth  L.  Ball,  Whittier 

Whittier  Sanitary  Dairy  Company. 
G.  H.  Brockmeyer,  I^os  Angeles 

Vice  President,  Arden  Farms  Company. 
Ray  Bu.sh,  Oakland 

Lucerne  Milk  Division,  Safeway  Stores,  Inc. 
Les  Evans,  Los  Angeles 

General  Manager,  Challenge  Cream  and  Butter  Association. 
John  Fitz|)atrick,  Redding 

McCall's  Dairy  Products  Company. 
Merle  J.  (Joddard,  San  Francisco 

A.ssistant  Secretary,  California  Grocers  Association. 
Vernon  Hansen,  Sacramento 

Crystal  Cream  and  Butter  Company. 
Donald  ^L  Ilardie,  Modesto 

Manager,  Central  California  Milk  Producers'  Association. 
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Processors— Distributors  Committee— Continued 

Fred  MoiTill,  Sau  Francisco 

President,  Borden's  Dairy  Delivery  Company 
Burt  Mosher,  San  Francisco 

Market  Coordinator,  Foremost-Golden  State  Company. 
Milton  Natapoff,  Los  Angeles 

General  Manager,  Avalon  Farms,  Inc. 
Harlan  Nissen,  Pasadena 

Meadow  Gold  Division,  Beatrice  Foods  Company. 
Charles  Noell,  Los  Angeles 

Carnation  Company. 
R.  E.  Osborne,  Los  Angeles 

President,  Knudsen  Creamery  Company. 
Leonard  Pores,  Stockton 

Manager,  Lucky  Milk  and  Ice  Cream  Company. 

Larry  Shehadey,  Fresno 

Producers  Dairy  Delivery  Company. 

Joint  Subcommittee  on  Contracts 

Distributors:  Ray  Bush,  Safeway;  Les  Evans,  Challenge;  Vernon  Hansen,  Crystal; 
Don  Hardie,  Milk  Producers'  Association  ;  Fred  Morrill,  Borden's  ;  Burt  Mosher, 
Foremost-Golden  State ;  R.  E.  Osborne,  Knudsen.  Advisers  are  Martin  H.  Blank, 
consultant  economist  to  the  Dairy  Institute,  and  Laurence  Maes,  economist  for 
the  Alameda-Contra  Costa  Milk  Dealers'  Association. 

Grade  A  Producers:  Joseph  Branco,  Los  Banos ;  Levi  Hubble,  Tulare;  James  Maino, 
San  Luis  Obispo  ;  Albert  E.  Weber,  Paramount.  Advisers  are  William  Hunt,  Jr., 
Manager,  California  Milk  Producers'  Federation,  and  Russell  Richards,  assistant 
secretary,  California  Farm  Bureau  Federation. 

Grade  B  Producers:  Wallace  Garcia,  Patterson;  Roy  Miller,  Gait;  Joe  A.  Silva, 
Los  Banos. 

Grade  B  Processors  Committee 

Gene  Benedetti,  Petaluma 

Manager,  Petaluma  Co-operative  Creamery. 
George  DeMadeiras,  Tulare 

Manager,  Dairymen's  Co-operative  Creamery,  Tulare. 
Robert  Edwards,  Gustine 

Plant  Manager,  Carnation  Company. 
John  Haley,  Gustine 

Plant  Manager,  The  Borden  Company. 
Carson  Keith,  Tipton 

Plant  Manager,  Arden  Farms,  Inc. 
Fred  Olsson,  Visalia 

Plant  Manager,  Knudsen  Milk  Products  Company. 
Ray  Rumiano,  Willows 

President,  Rumiano  Bros.,  Inc.,  Willows. 
E.  L.  Scaramella,  Fresno 

General  Manager,  Danish  Creamery,  Fresno. 
Marty  Walters,  Oakland 

Manager,  Foremost  Food  &  Chemical  Company,  Hughson. 
George  White,  Los  Banos 

Manager,  Los  Banos  Dairymen's  Co-operative  Creamery. 
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APPENDIX   9 

Note:  The  following  summary  is  derived  from  "working  papers"  assigned  to  the 
Joint  Subcommittee  on  Contracts  of  the  Milk  Study  Committees  and  in  no  way  is 
intended  to  represent  the  reconinieiidations  of  that  subcommittee  or  conclusions 
reached  by  the  Study  Committees.  It  is  appended  merely  to  indicate  the  scope  of  the 
discussion  undertaken  by  the  joint  subcommittee  and  to  familiarize  members  of  the 
Legislature  with  points  of  controversy  affecting  milk  purchase  contracts  in  California. 


Summary  of  Proposed  Principles  for  Milk  Purchase  Contracts 


Grade  A  Committee 

Continrt  Awounis:   specified   in  pounds 
and     defined     for     periods      (daily, 
monthly)    and   kinds    (milkfat,  skim) 
of  purchase. 

Class  1  Guarantees:  in  pounds  of  milk- 
fat  and  skim. 

Changes  in  Contract  Aninuuts:  at  option 
of  buyer  when  less  than  guarantee 
delivered  for  30  days  but  increased 
guarantee  if  usage  exceeds  contract 
for  liO  days. 

Grade  A  Over-Contract:  not  to  exceed 
20%  for  sale  to  buyer  at  option  with 
guaranteed  Class  2  usage  within  con- 
tract ;  deliveries  at  less  than  Class  3 
at  seller's  option. 

Prices:  fixed  according  to  usage  and  at 
buyer's  option  if  sold  outside  market- 
ing area  but  seller  not  obligated  to 
deliver  for  such  sale. 

Payment  Due:  from  usage  in  pools  of 
milkfat  and  skim  and  classified  sub- 
pools  for  Class  1  guarantees ;  pro- 
ducer-distributor should  be  required 
to  pool  his  milk  with  purchased  sup- 
ply for  usage. 

Passage  of  Title:  at  ranch  unless  seller 
hauls  at  his  option  ;  provides  for 
maximum  deduction  for  transport. 

Payment  Period:  twice  monthly 

Quality:  to  comply  with  state  and  local 
standards ;  provides  for  dumping  of 
adulterated  milk  at  seller's  expense 
unless  already  processed. 

Inspection  and  Tests:  buyer  may  ex- 
amine dairy  and  test  milk  ;  seller  may 
examine  tests. 

Transfer  of  Contract:  personal  to  seller, 
unassignable  williout  permission ; 
buyer  bound. 

Assignment  of  Monies:  seller  may  as- 
sign any  or  all  but  not  to  another  dis- 
tributor witiiout  buyer's  consent. 


Processors-Distributors  Committee 
should   be   the  quantity    which   the  dis- 
tributor   can    reasonably    handle    as 
Classes   1   and   2 ;    under   quota   pro- 
duction reasonably  tolerated, 
no  100%  Class  1  guarantees, 

adjustments  should  be  made  in  the  event 
of  unusual  sjiles  fluctuations. 


deliveries  at  option  of  buyers ;   specific 
limits  may  be  desirable. 


not  covered. 


not  covered. 


not  covered. 


not  covered. 

failure  to  meet  standards  to  be  sufficient 
reason  to  cancel  contract. 


not  covered. 


not   to   be   cancelled   because   of  merger 
or  purciiase  by  another  distributor. 

number  should  be  limited. 
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Summary  of  Proposed  Principles— Continued 

Processors-Distributors  Committee 
termination  for  specified  cause  only. 


Grade  A  Committee 


Non-performance:  permitted  in  case  of 
natural  disasters,  lalior  troubles,  riot, 
war  and  rebellion  unless  condition 
lasts  30  days  upon  which  optional 
cancellation  by  either  party. 

Amendments:  only  on  30  days  written 
notice. 

Term:  termination  only  on  90  days  writ- 
ten notice. 

Uniformity:  required  on  Class  1  guar- 
antee on  all  contracts  with  same 
plant,  contract  amounts  to  vary. 

Producer  Organizations:  not  covered. 
Notice  of  Intent:  not  covered. 
Simplicity:  not  covered. 


adjustments  should  be  made  in  the  event 

of  unusual  sales  fluctuations, 
long-term  contracts  whenever  practical. 

distributor  to  obtain  extra  supplies  from 
contracted  sellers,  including  converted 
prodxicers,  whenever  practical. 

requires  sellers  not  to  join  any  organ- 
ization in  competition  with  buyer. 

intent  to  cancel  should  be  given  as  far 
in  advance  as  is  practical. 

contracts  should  be  kept  as  simple  as 
possible. 


Members   of   subcommittees   which   drafted    these    proposed    principles    to    govern 
producer-distributor  contract  relations  were  : 
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Russell  Richards 
Allen  Grant 
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Charles  J.  Noell,  Chairman 
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Burt  Mosher 

Robert  J.  Beckus 

John  Gilmore 
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Laurence  Maes,  adviser 


Ned  Clinton 
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The  report  was  prepared  under  the  direction  of  the  Chairman,  Hon. 
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FOREWORD 

This  committee,  charged  with  the  responsibility  of  reviewing  social 
welfare  legislation,  has  done  so  with  the  end  in  mind  of  how  best  might 
the  interests  of  the  people  of  California  be  served. 

Firm  in  the  conviction  of  the  equality  of  men  and  their  inalienable 
rights  to  life,  liberty  and  the  pursuit  of  happiness,  we  have  viewed  the 
complex  problems  of  the  needs  of  our  fellow  man  with  objectivity  but 
not  indifference,  with  a  critical  eye  but  not  a  hardness  of  heart. 

We  have  acted  upon  the  premise  that  if  the  children,  disabled,  blind 
or  aged  of  our  State  are  ill  clothed,  ill  fed,  ill  sheltered  or  lack  adequate 
or  proper  medical  care,  then  this  is  a  problem  in  whose  solution  we 
must  all  share. 

This  committee  gratefully  acknowledges  the  assistance  and  co-opera- 
tion of  John  M.  Wedemeyer,  Director,  State  Department  of  Social 
"Welfare;  Arthur  Potts,  Bureau  of  Aid  to  Needy  Children,  State  De- 
partment of  Social  Welfare,  and  Mrs.  Elizabeth  MacLatchie,  Chief, 
Division  of  Social  Security,  State  Department  of  Social  Welfare ;  Carel 
E.  Mulder,  Chief,  Division  of  Medical  Care,  Department  of  Social 
Welfare;  Philip  E.  Keller,  Bureau  of  Research,  Department  of  So- 
cial Welfare,  Vincent  S.  Dalsimer,  Director,  Department  of  Profes- 
sional and  Vocational  Standards,  and  the  staff  members  of  the  com- 
mittee :  Frank  J.  Kieliger,  Committee  Consultant,  Steven  Warshaw, 
Special  Consultant,  John  Carmack,  Committee  Intern,  and  Anabel 
Whang,  Committee  Secretary. 
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AID  TO  THE  PERMANENTLY  AND 
TOTALLY  DISABLED 

The  Assembly  Interim  Committee  on  Social  Welfare  met  in  Los 
Angeles  on  August  30,  1960,  to  explore  areas  of  improved  co-operation 
and  co-ordination  of  the  efforts  of  public  and  private  agencies  and  the 
development  of  recommendations  for  state  action  at  the  next  session  of 
the  Legislature. 

The  APTD  Program  was  established  in  1950  by  the  United  States 
Congress  in  amendments  to  the  Social  Security  Act.  The  State  Legisla- 
ture in  California  did  not  act  to  make  this  program  available  to  the 
disabled  in  California  until  the  1957  Session. 

Disability  as  defined  by  the  Department  of  Social  Welfare  originally 
limited  eligibility  to  individuals  needing  help  with  at  least  two  of  the 
three  major  activities  of  daily  living.  Regulations  have  since  been  lib- 
eralized to  include  those  needing  help  with  one  of  the  major  activities 
of  daily  living.  Effective  September  1,  1960,  the  Social  Welfare  Board 
adopted  a  revision  in  regulations  which  drops  the  concept  of  activities 
of  daily  living  and  substitutes  for  it  a  need  for  supervision  or  regular 
assistance  of  another  person  in  maintaining  the  daily  regimen. 

The  recipients  of  Aid  to  the  Disabled  are  among  the  most  needy  in 
our  State.  Less  than  10  percent  own  their  own  homes  and  less  than  25 
percent  have  any  personal  property.  Thirty  to  thirty-five  percent  of 
the  APTD  recipients  come  from  the  General  Assistance  roles. 

While  the  1959  Legislature  provided  medical  care  for  the  APTD 
program,  with  a  premium  payment  of  $6  per  recipient,  testimony  indi- 
cates that  proper  Medical  Care  and  Functional  Improvement  Service 
require  an  expenditure  of  from  $10  to  $12  by  the  State  per  recipient. 

Specific  emphasis  was  placed  on  the  problem  of  Attendant  Care  by 
those  who  testified  before  the  committee.  The  1959  Legislature  allowed 
Attendant  Care  on  a  need  basis,  so  long  as  the  average  statewide  grant 
does  not  exceed  $98.  This  became  effective  January  1,  1960,  at  a  time 
when  the  average  grant  was  $86. 

Recent  Department  of  Social  Welfare  figures  (July -December  1959) 
indicate  that  the  number  of  APTD  recipients  who  are  institutionalized 
has  dropped  from  35  percent  to  19  percent,  while  people  living  alone 
or  in  hotels  has  jumped  from  6  percent  to  23  percent. 

Studies  of  the  Department  of  Social  Welfare  indicate  that  as  high 
as  20  percent  of  the  APTD  caseload  is  in  need  of  attendant  care.  This 
same  study  showed  that  in  some  cases,  the  cost  of  attendant  care  is 
greater  than  the  amount  permitted  by  the  existing  regulation. 

The  Department  of  Social  Welfare  on  October  21,  1960,  took  im- 
mediate steps  to  make  attendant  care  more  readily  available.  The 
maximum  per  month  per  recipient  was  increased  from  $100  to  $150 
and  the  $40  ceiling  on  part-time  care  was  eliminated.  Provision  was 
made  for  approving,  on  a  prior  authorization  basis,  expenditures  for 
severely  disabled,  such  as  polio  cases,  of  as  much  as  $300  per  month, 
where  there  is  demonstrated  need. 
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It  should  be  noted  again,  that  the  present  law  permits  payment  of 
attendant  service  only  so  long  as  the  average  grant  does  not  exceed 
$98.  The  average  grant  in  July  1960  had  reached  $88.34. 

The  Committee  Recommends  That  the  State  Legis/crture  Take  the 
Necessary  and  Appropriate  Action  to  Insure: 

1.  A  more  liberal  definition  of  disability,  with  primary  emphasis 
on  employability. 

2.  Increase  in  the  average  grant  to  APTD  recipients. 

3.  The  modification  of  present  economic  tests  with  respect  to  at- 
tendant care  in  the  APTD  Program. 

4.  The  expansion  of  the  Functional  Improvement  Service  and  the 
Vocational  Rehabilitation  Service  as  a  sound  investment  of  tax  dollars 
which  converts  dependent  tax-users  to  taxpayers. 

5.  The  restriction  of  the  use  of  recovery  liens  as  prejudicial  to  the 
incentives  for  rehabilitation. 

6.  The  modification  of  residence  and  citizenship  requirements,  as  well 
as  elimination  of  the  Responsible  Relatives  Law  as  applied  to  the 
APTD  Proerram. 


RESPONSIBLE  RELATIVES 

On  January  27,  1960,  the  Assembly  Interim  Committee  on  Social 
Welfare  met  in  Long  Beach  to  hear  testimony  relating  to  relatives' 
responsibility  requirements.  The  meeting  was  chaired  by  Assembly- 
man Joseph  M.  Kennick. 

Although  attempts  were  made  in  the  1959  Regular  (General)  Session 
of  the  California  Legislature  through  S.B.  711  (Senator  Richards, 
Dem.,  Los  Angeles)  and  A.B.  1076  (Assemblyman  Burton,  Dem.,  San 
Francisco)  to  modify  the  existing  relatives'  responsibility  scale,  no 
cost  of  living  revision  of  the  scale  of  contributions  has  been  made 
since  1950.  This  scale  has  not  taken  into  account  the  steady  inflation- 
ary trends  of  the  past  11  years.  The  two  bills,  A.B.  1076  and  S.B.  711, 
not  only  attempted  to  revise  the  contribution  scale  but  to  shift  the 
emphasis  of  the  law  to  one  of  co-operation  and  encouragement  to  con- 
tribute. 

The  existing  law  is  applied  in  a  discriminatory  manner.  Under  the 
present  law,  for  example,  only  adult  children  living  in  California  are 
held  to  be  legally  responsible  and  a  married  adult  daughter  is  re- 
quired to  contribute  less  than  a  single  daughter  or  a  married  adult  son. 

It  is  felt  by  social  workers  that  the  present  law  through  mandatory 
investigations  and  assessments  of  contributions,  aggravates  existing 
family  tensions  and  tends  to  precipitate  conflict  by  taking  aAvay  the 
individual's  initiative  in  planning  for  the  support  of  parents.  Further, 
mandatory  enforcement  of  relatives'  responsibility  inject  public  scrut- 
iny into  the  private  lives  of  the  applicant  and  his  family. 

The  question  of  a  child's  responsibility  to  assist  an  aged  parent 
was  never  an  issue  in  the  course  of  the  testimony.  There  was  a  gen- 
eral agreement  that  a  moral  obligation  exists  in  this  regard  but  that 
the  existing  mandatory  contribution  scale  should  be  made  a  voluntary 
scale  and  that  the  scale  should  be  changed  to  take  into  account  changes 
in  the  cost  of  living  and  increase  in  accepted  standard  of  living. 

In  the  course  of  testimony,  it  was  pointed  out  that  the  contributions 
of  sons  and  daughters  to  aged  parents  who  are  pensioners,  do  not  give 
added  benefits  to  the  parents  but  are  subtracted  from  the  recipients' 
basic  grant. 

Testimony  before  the  committee  developed  the  following  informa- 
tion: 

(a)  That  a  modification  of  the  Responsible  Relatives  Law  received 
the  approval  of  the  State  Senate,  and  of  the  Assembly  Committee  on 
Social  Welfare,  but  the  bill  was  held  up  the  last  week  in  the  Assembly 
Committee  on  Ways  and  Means,  due  to  the  budget  problems  anticipated 
for  the  fiscal  year  1959-60. 

(b)  That  the  total  cost  to  the  State  for  a  full  fiscal  year  of  adopting 
a  modification  in  the  responsible  relatives'  contribution  scale  would 
be  about  $3,000,000  (see  estimates  received  from  the  Department  of 
Social  Welfare  for  costs  of  various  changes  in  the  contribution  scale)  : 

(9) 
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ESTIMATES   OF   COST   OF   REVISING   OAS    RESPONSIBLE   RELATIVE'S   SCALE   SO 
THAT   LIABILITY   BEGINS   AT   $301,   $401,   $501,   ETC.,   OF   NET   INCOME 

Total  State  County 

$301 $3,267,600  $2,S00..S00  $406,800 

$401     3,302,1500  2,830,7<K)  471,800 

$501 3,598,700  3,084,600  514,100 

$601 3,655,900  3,133,600  522,300 

$701 3,672,200  3,147,600  524,600 

.$801,  $901,  $1,001 Same  as  $701 

(c)  That  the  400,000  plus  potentially  responsible  relatives  living  in 
California  are  entitled  to  have  a  modification  in  their  contribution 
scale,  which  has  not  been  revised  since  1950. 

(d)  The  overwlielming  weight  of  the  testimony  from  private  and 
public  agencies,  labor  as  well  as  business,  indicated  that  some  modifica- 
tion of  this  scale  is  in  order. 

ff  is  the  Recommendation  of  the  Committee  That  the  State 
Legislature  Take  the  Necessary  and  Appropriate  Action  to  Insure: 

1.  Kevision  of  the  relatives'  responsibility  contribution  scales  to 
exempt  an  additional  $800  in  monthly  income,  and  changes  net  income 
ranges  on  which  contributions  are  based  accordingly.  The  committee 
favors  the  eventual  abolition  of  the  Responsible  Eclatives  Law. 

2.  An  increase  of  the  standard  deduction  allowed  relatives  from  20 
percent  to  25  percent  of  gross  income,  and  inclusion  within  standard 
deduction,  expenses  necessary  to  produce  income,  as  well  as  specified 
taxes. 

3.  That  the  State  Social  Welfare  Board  devise  a  simple  reporting 
form  for  use  of  responsible  relatives  whose  gross  income  is  less  than  the 
minimum  net  income  level  for  which  a  single  person  is  required  to 
make  a  contribution. 


YOUTH  PROBLEMS 

The  purpose  of  the  tAvo  hearings  on  problems  of  youth,  was  to  study 
a  proposal  which  would  create  a  California  Youth  Commission  and 
provide  allocations  to  local  governmental  agencies,  to  aid  in  youth 
welfare  activities. 

The  first  hearing  held  in  Los  Angeles  on  January  26,  1960,  was 
chaired  by  Assemblyman  Edward  E.  Elliott,  author  of  legislation  (A.B. 
245)  on  this  subject.  The  second  hearing  was  held  in  Long  Beach  on 
October  5,  1960,  and  was  chaired  by  Assemblyman  Joseph  M.  Kennick. 

Witnesses  uniformly  pointed  to  the  increased  incidence  of  juvenile 
delinquency  and  the  growing  complexity  of  the  causes  of  delinquent 
action  among  youth. 

While  witnesses  addressed  their  remarks  to  the  need  of  prevention 
and  control  of  delinquency,  many  placed  primarj^  emphasis  on  the 
necessity  of  early  detection  of  youth  who  are  potentially  behavior 
problems. 

Governmental  agencies,  state  and  local,  together  with  a  multiplicity 
of  private  agencies  are  directly  or  indirectly  involved  in  the  field  of 
working  with  youth.  Much  of  this  effort  is  currentlj^  directed  toward 
correction. 

The  problem  of  delinquency  is  a  problem  to  be  coped  with  by  parents, 
teachers,  religious  leaders,  the  police,  the  courts,  sociologists,  social 
workers,  psj'chologists,  psychiatrists,  public  health  workers,  educators, 
community  leaders,  as  well  as  neighborhood  and  community  service 
groups.  Yet  with  all  of  these  interested  groups  there  exists  at  the  state 
level,  no  central  agency  for  the  co-ordination  of  the  efforts  of  these 
groups  to  grapple  with  the  complex  problems  of  youth. 

A  recent  study  by  the  County  of  Los  Angeles  JDepartment  of  Com- 
munity Co-ordinating  Counsels  and  the  Los  Angeles  County  Youth 
Committee  points  to  the  need  for  more  specific  information  on  youth 
groups  and  a  co-ordination  of  services  relating  to  delinquency  pre- 
vention and  control ;  almost  universally,  witnesses  reasserted  the  twin 
needs  for  information  and  co-ordination. 

The  Committee  Recommends  That  the  State  Legislature  Take 
Necessary  and  Appropriate  Action  to  Insure: 

1.  The  establishment  of  a  Youth  Commission  as  envisioned  in  A.B. 
245. 

2.  That  the  Youth  Commission  be  appropriately  financed  to  encour- 
age local  participation. 

PROPOSED  LEGISLATION 

An  act  to  add  Article  6  (commencing  with  Section  1800)  to  Chapter 
1  of  Division  2.5  of  the  Welfare  and,  Institutions  Code,  relating  to 
juvenile  delinquency  and  the  prevention  thereof,  creating  the  Cali- 
fornia Youth  Commission  and  prescribing  its  powers  and  duties,  and 
making  an  appropriation. 
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The  people  of  the  State  of  California  do  enact  as  follows: 

Section  1.  Article  6  is  added  to  Chapter  1  of  Division  2.5  of  the 
Welfare  and  Institutions  Code,  to  read : 

Article  6.     Prevention  of  Juvenile  Delinquency 

1800.  There  is  created  in  the  State  Government  the  California 
Youth  Commission,  composed  of  five  members  appointed  by  the  Gover- 
nor with  the  advice  and  consent  of  the  Senate  for  terms  of  four  years 
and  until  the  appointment  and  (lualification  of  their  successors.  Mem- 
bers shall  bo  eligible  for  reappointment. 

The  terms  of  three  of  tiie  members  first  appointed  shall  expire  on 
jNIarch  15,  10G3,  and  of  two  of  such  members  on  March  15,  19G5.  Their 
successors  shall  hold  office  for  terms  of  four  years,  each  term  to  com- 
mence on  the  expiration  date  of  the  term  of  the  predecessor.  The 
Governor  shall  fill  every  vacancy  for  the  balance  of  the  unexpired 
term.  Each  member  of  the  commission  shall  be  paid  the  sum  of  fifty 
dollars  ($50)  per  diem  for  every  meeting  of  the  commission  which  he 
attends  and  in  addition  shall  be  reimbursed  for  his  traveling  expenses 
necessarily  incurred  in  the  performance  of  his  duties. 

1801.  The  commission  may  appoint  a  full-time  executive  secretary 
and  such  other  necessary  employees  as  are  approved  by  the  Director  of 
Finance.  The  compensation  of  the  executive  secretary'  shall  be  fixed  by 
the  State  Personnel  Board. 

The  commission  shall  report  its  findings,  conclusions  and  recommen- 
dations to  the  Governor  at  such  times  as  he  may  require,  and  to  the 
Legislature  at  each  general  session. 

There  shall  be  an  Advisory  ]>oard  to  the  California  Youth  Commis- 
sion, consisting  of  the  Lieutenant  Governor,  Superintendent  of  Public 
Instruction,  and  directors  of  Departments  of  Corrections,  Youth  Au- 
thority, Employment,  Mental  Hygiene  and  Social  Welfare,  or  their  duly 
selected  representatives. 

1802.  The  commission  shall  have  the  power  and  it  shall  be  the  duty 
of  the  commission  to  : 

(a)  Stimulate  the  more  effective  use  of  existing  community  resources 
and  services  for  youth ; 

(b)  Promote  co-operation  of  departments  of  the  State,  its  political 
subdivisions  and  municipalities  and  co-operate  with  public  and  private 
agencies  and  departments  and  voluntary  local  connnittees  throughout 
the  State  in  order  to  carry  out  the  purposes  of  this  article; 

(c)  Encourage  closer  co-operation  locally  so  as  to  stimulate  employ- 
ment for  youth  at  fair  wages  and  encourage  sound  youth  programs  on 
the  basis  of  community  planning; 

(d)  Obtain,  assemble  and  develop  statistical  records  and  data  that 
shall,  among  other  things,  reflect  the  incidence  and  trends  of  delin- 
quency and  youthful  crimes  and  offenses  in  the  State. 

(e)  Foster  educational  programs  in  connection  with  youth  and  de- 
linquency. 

(f )  Create  such  regional  offices  as  it  nlay  deem  advisable. 
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(g)  Appoint  such  advisory  groups  and  committees  as  it  deems  neces- 
sary to  carry  out  the  purposes  and  objectives  of  this  article; 

(h)  Receive  federal  moneys  and  private  grants  and  expend  the  same 
upon  approval  of  the  Director  of  Finance ; 

(i)  Do  all  things  necessary  and  desirable  to  carry  out  the  powers 
and  duties  granted  to  it,  including  publishing  reports  of  its  findings  and 
recommendations. 

1803.  The  commission  shall  also  have  the  power  and  it  shall  be  the 
duty  of  the  commission  to  make  necessary  studies  and  analj^ses  and  to 
conduct  research  with  respect  to  : 

(a)  The  prevention  of  delinquency,  crime  and  neglect  among  young 
persons,  and  the  problems  of  youth  guidance ; 

(b)  The  operation  and  enforcement  of  local  and  state  laws  as  they 
concern  the  protection  and  welfare  of  youth ; 

(c)  The  operation  of  similar  laws  in  other  states  and  the  federal 
jurisdiction ; 

(d)  Guidance,  treatment,  techniques  of  and  facilities  for  rehabilita- 
tion of  adjudicated  juvenile  delinquents,  neglected  children,  youthful 
offenders,  wayward  minors,  and  youth  convicted  of  crime,  with  the  ad- 
vice and  consent  of  the  interdepartmental  committee ; 

(e)  The  operation,  statutes,  rules  and  policies  of  courts  having  juris- 
diction over  youth ; 

(f)  The  operation  of  probation,  parole,  institutional  and  other  cor- 
rective treatment  of  youth,  with  the  advice  and  consent  of  the  inter- 
departmental committee ; 

(g)  Parent  and  adult  education  in  relation  to  prevention  of  crime, 
neglect  and  delinquency ; 

(h)  Eecreation  for  youth  in  relation  to  prevention  of  crime,  neglect 
and  delinquency ; 

(i)  Suitable  training  and  scholarship  programs  for  personnel  en- 
gaged in  the  prevention  of  delinquency  and  youth  crime ; 

(j)  Assisting  in  the  development  and  establishment  of  uniform  sta- 
tistics and  reporting  of  youth  crime,  delinquency  and  neglect ; 

(k)  Development  of  a  program  for  allocation  of  state  financial  and 
other  aid  to  counties,  cities,  and  cities  and  counties  so  as  to  serve  most 
effectively  the  purpose  of  this  article ; 

(I)  Available  and  needed  facilities  and  services,  private  as  well  as 
governmental,  for  youth  in  the  State ; 

(m)  Such  other  matters  as  the  commission  deems  relevant  and  de- 
sirable. 

2.  The  commission  shall  have  the  power  to  recommend  legislative  and 
administrative  changes  and  otherwise  to  provide  policy  guidance  with 
respect  to  any  of  the  matters  specified  in  this  section. 

1804.  (1)  The  amount  of  fifteen  thousand  dollars  ($15,000)  is  ap- 
propriated from  the  General  Fund  to  the  California  Youth  Commission 
for  its  support  during  the  1961-1962  fiscal  year. 


AID  TO  NEEDY  CHILDREN 

The  committee  met  in  Sacramento  on  Jnne  21,  1960,  to  review  the 
recommendations  of  the  Department  of  Social  Welfare's  Special  Study- 
Commission  on  Aid  to  Needy  Children. 

Tlie  state  Aid  to  Needy  Children  program  has  been  the  subject  of 
widespread  criticism  by  grand  juries,  boards  of  supervisors,  representa- 
tives of  taxpayer  associations,  chainbers  of  commerce,  and  others. 
Isolated  examples  of  fraud  and  statements  concerning  illegitimacy  and 
immorality  have  been  used  to  give  weight  to  the  position  of  those  who 
advocate  a  restriction  of  the  ANC  program. 

This  committee  in  reviewing  ANC  has  taken  the  position  that  no  in- 
vestigation of  this  program  can  be  undertaken  with  a  predisposition  to 
restrict  nor  can  the  cost  of  the  program  be  considered  without  also  con- 
sidering the  substantial  social  good  which  is  done  by  the  program. 

While  expenditures  in  the  ANC  program  rose  from  $6  million  in 
11)51  to  $11  million  in  1959  and  the  number  of  families  served  by  the 
program  rose  from  57,000  in  1951  to  71,000  in  1959,  these  increases 
are  comparable  to  increases  in  other  large  states. 

PERCENTAGE    INCREASE    IN    NUMBER   OF   ADC    FAMILIES,   JUNE    1955    TO 

JUNE    1959,    IN    UNITED   STATES   AND    EIGHT   STATES   WITH 

LARGEST    NUMBER   OF   ADC   FAMILIES 

Xumbcr  of  Families       Percentage  Increase 

State                                                                June  1955     June  1959  1955-1959 

United  States 620,:Mn  777,GS0  25.4 

California     56,006  71.-168  27.5 

Florida   21,153  27,6'J2  30.9 

Illinois    20,936  34.310  63.9 

Michigan    — 20,464  27,5.34  34.5 

Missouri 22,109  25,983  17.5 

New   York   54,287  66,145  21.8 

North  Carolina 19,756  26,565  34.5 

Pennsylvania 29,886  44,631  49.3 

A  study  of  this  chart  indicates  that  California's  percentage  increase 
in  the  number  of  families  on  ANC  in  the  past  five  years,  while  slightly 
above  the  national  average  (by  2.1%)  ranks  fifth  when  viewed  in  com- 
parison with  the  states  listed. 

California's  rapid  growth  should  also  be  taken  into  consideration 
when  citing  the  increases  in  the  ANC  caseload.  While  our  national 
population  was  growing  from  147,578,000  in  1949  to  174,566,000  in 
1959,  a  growth  rate  over  the  1949  figure  of  18.3  percent,  California  grew 
from  10,161,000  to  14,960,000  in  the  same  period  for  a  growth  rate 
of  47.2  percent. 

A  look  that  the  population  at  risk  figures,  that  is,  the  increase  of 
cliildren  under  18,  is  even  more  startling.  In  1949,  there  were  45,775,- 
000  children  under  18  years  of  age  in  the  United  States  and  2,745,000 
of  these  in  California.  By  1958,  tlie  national  figure  had  risen  to  61,- 
238,000  an  increase  of  33.8  percent  and  the  California  figure  had  risen 
to  4,946,000  for  an  increase  of  80.2  percent. 
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The  committee  recommends  "The  Road  Ahead  for  California's  Needy- 
Children"  prepared  by  the  State  Department  of  Social  Welfare  and 
the  ''Study  of  Administration  .  .  .  Aid  to  Needy  Children  Program" 
a  report  to  the  Public  Welfare  Department  of  San  Francisco  by  Dr. 
Kermit  T.  Wiltse  to  those  who  would  view  this  problem  in  perspective. 
In  studying  the  ANC  program,  the  committee  found  the  above  cited 
material  to  be  very  helpful. 

In  viewing  the  specific  allegations  which  are  made  against  the  ANC 
program,  the  committee  found  witnesses  readily  asserted  that  ANC  as 
a  causal  relationship  of  illegitimacy  apparently  does  not  exist. 

Various  attempts  have  been  made  to  arouse  public  opinion  against 
this  program  by  pointing  to  the  racial  composition  of  the  caseload. 
Discussion  of  the  ethnic  or  racial  composition  of  the  ANC  caseload 
without  an  examination  in  depth  as  to  the  causes  of  these  percentages 
tend  only  to  excite  latent  prejudices.  In  the  ANC  program,  we  are 
aiding  the  most  needy  families  in  our  community.  These  are  families 
who,  because  of  peculiar  prejudices  and  discrimination,  are  among  the 
last  to  be  hired  and  the  first  to  be  fired.  A  definite  relationship  between 
unemi^loyment  and  increase  in  caseload  exists.  Witnesses  pointed  out 
that  when  unemployment  exceeds  5  percent  corresponding  increases  in 
ANC  caseload  occur. 

Studies  recentl}^  completed  by  the  Department  of  Social  Welfare  in- 
dicate that  the  present  three  month  mandatory  waiting  period  before 
aid  can  be  given,  not  only  creates  hardships  in  the  immediate  post 
family  crisis  period,  but  in  many  cases  aggravates  problems  which  will 
make  effective  social  welfare  casework  impossible.  It  should  be  noted, 
existing  federal  statutes  allow  immediate  aid  where  eligibility  can  be 
presumed.  California  has  not  made  use  of  the  presumptive  eligibility 
sections  of  the  federal  statute.  Elimination  of  waiting  periods  woidd 
allow  intensive  social  planning  early  in  a  family  crisis  situation. 

It  was  further  suggested,  that  the  intent  of  the  ANC  program  should 
be  clarified.  The  aim  of  the  ANC  program,  in  the  view  of  the  com- 
mittee, shoidd  he  the  need  of  children  as  such,  not  merely  need  coupled 
with  absence  of  the  father. 

Substantial  agreement  existed  among  the  witnesses  with  respect  to 
the  harmful  effects  of  restrictive  or  punitive  legislation  which  while 
alleging  the  correction  of  ohuse,  limits  or  curtails  the  aid  which 
children  in  need  may  receive. 

Many  of  the  deficiencies  of  the  program,  it  was  maintained,  can  be 
remedied  by  an  adequately  trained  staff,  working  with  a  regulated 
caseload  and  attacking  the  total  problem  of  the  family  in  a  crisis 
situation. 

It  was  noted,  that  to  the  credit  of  the  existing  ANC  program,  99  per- 
cent of  those  children  of  school  age  receiving  aid  are  in  school.  This  is 
a  higher  percentage  than  in  the  general  school  age  population. 

The  Committee  Supports  and  Recommends  Appropriate  LegiS' 
lation  to  Insure: 

1.  The  creation  and  development  of  the  ANC  Family  Service  Pro- 
gram and  necessary  redefinition  of  the  purposes  of  ANC  to  accomplish 
this  end,  identifying  and  defining  the  scope  of  services. 
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2.  Elimination  of  the  mandatory  90-day  waiting  period. 

3.  Increase  in  the  level  of  benefits  to  reflect  increases  in  the  cost  of 
livinfr. 

4.  Enconrage  consolidation  in  some  counties,  of  the  ANC  and  GA 
programs  in  eases  where  children  and  family  situations  are  involved. 

5.  Legislative  support  of  caseload  management. 

6.  Provide  evidence  of  interest  in  the  development  of  qualified  per- 
sonnel by  participating  in  a  federal-state  matching  fund  program  for 
personnel  training. 


HOMEMAKER  SERVICES 

The  Assembly  Interim  Committee  on  Social  Welfare  met  in  Los 
Angeles  on  August  29,  1960,  to  review  the  extent  to  which  homemaker 
services  are  currently  available  and  to  hear  testimony  on  the  advisabil- 
ity of  the  State's  participation  financially  in  such  a  program. 

HOMEMAKER  SERVICE:  NEED  DEFINED 

Homemaker  services,  maintaining  household  routine  and  preserving 
and  strengthening  the  family  unit  in  times  of  stress,  are  designed  to 
avoid  the  necessity  of  removing  adults  from  their  home  surroundings 
or  children  from  their  family  environment. 

While  funds  for  homemaker  services  can  and  have  been  included 
in  the  assistance  grant,  as  in  the  case  of  ATPD  recipients,  grant  limits 
are  just  not  sufficient  to  provide  service.  In  many  areas  voluntary 
agency  services  are  not  available,  and  where  available,  only  for  limited 
time. 

Federal  child  welfare  service  funds  entitle  California  to  $650,000, 
all  of  which  is  presently  spent  for  maternal  and  child  welfare.  While 
these  funds  are  available,  they  can  only  be  used  where  children  are 
involved,  thus  would  not  assist  in  the  development  of  homemaker  serv- 
ices for  OAS,  ANB  or  ATPD  recipients. 

Persons  in  need  of  homemaker  service,  who  are  presently  sent  to 
public  or  private  nursing  or  boarding  homes,  or  children  who  are 
placed  in  foster  care  homes  because  of  incapacity  of  the  mother  in  her 
role  as  homemaker,  might  be  maintained  in  the  familiar  surrounding 
of  a  home  environment,  reducing  congestion  in  institutions,  the  cost 
of  maintaining  persons  in  institutions,  and  the  emotional  costs  of  dis- 
rupted family  relations  at  a  time  when  one  is  least  able  to  cope  with 
additional  emotional  stress. 

PRESENT  LEVEL  OF  AVAILABLE  HOMEMAKER  SERVICE 
/.  Public  Agency 

A.  State — There  exists  currently  no  organized  statewide  program 
to  provide  homemakers  services. 

B.  County — Only  four  county  welfare  departments  presently  have 
homemaker  service  within  their  departments  which  meet  the  require- 
ments of  federal  reimbursement  for  administrative  costs.  These  are 
Humboldt,  Marin,  San  Luis  Obispo  and  Sutter  Counties. 

The  Marin  County  Welfare  Department  has  a  homemaker  service 
which  only  recently  began  operation.  It  provides  for  priorities  first, 
to  aged  and/or  convalescent  and  chronically  ill  adults  and  second,  to 
family  crises  situations  and  thirdly,  to  "recluse"  clients  who  cause 
much  community  concern. 

Huniholdt  County  has  a  homemaker  service  which  employs  one  home- 
maker  and  makes  her  available  to  families  with  children  as  well  as 
to  adults  who  require  such  service. 
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San  Luis  Ohispo  County  Welfare  Department  has  had  a  homemaker 
service  since  1958,  serving  families  with  children  and  elderly  persons 
requiring  such  services.  The  homemakers  are  employed  by  tlie  ^velfare 
department  and  supervised  by  a  social  worker. 

Slitter  County  has  had  a  homemaker  service  in  its  welfare  depart- 
ment since  July  1,  1958.  The  service  employs  one  homemaker  who  is 
used  almost  exclusively  for  infirm  or  chronically  ill  aged  persons. 

C.  Private  Agencies — There  are  presently  three  community  home- 
maker  projects  under  private  auspices,  being  financed  in  part  by  Child 
"Welfare  Service  funds  as  a  demonstration  of  what  the  service  can  do 
for  families  with  children  where  the  mother  is  absent  or  unable  to 
fulfill  her  role  as  homemaker.  These  projects  also  provide  service  to 
aged  and  infirmed  adults. 

Homemaker  Services  of  the  Los  Angeles  Region  placed  its  first  home- 
maker  in  June,  1959.  Serving  central  Los  Angeles  and  adjacent  areas, 
it  is  staffed  by  a  director,  two  case  supervisors,  and  20  homemakers 
in  addition  to  clerical  stafi:.  The  homemaker  services  of  this  agency  are 
available  to  county  welfare  department  clients.  Budget  $90,000. 

Homemaker  Service  of  Riverside  has  been  operating  since  1960. 
As  a  part  of  the  Family  Service  Association  of  Riverside,  has  limited 
its  services  to  referrals  from  other  community  health  and  welfare 
agencies.  The  agency  has  one  supervisor  of  homemakers  and  employs 
two  homemakers.  Budget  $17,460. 

In  addition,  San  Francisco  Homemaker  Service  reports  service  to 
226  families  in  which  age  combined  with  chronic  illness,  created  prob- 
lems which  would  have  made  family  maintenance  virtually  impossible 
without  this  assistance. 

The  Committee  Recommends  That  the  State  Legislature  Take 
the  Necessary  and  Appropriate  Action  to  Insure: 

1.  The  development  of  a  homemaker  service  in  every  community 
available  to  OAS,  ANB,  APSB,  ATPD,  GA,  and  Social  Security  re- 
cipients but  to  be  extended  in  time  to  be  available  to  all  in  need  of  the 
service. 

2.  Provide  state  financial  participation  to  encourage  homemaker  serv- 
ices for  recipients  under  the  categorical  aid  programs  (OAS,  ANB, 
APSB,  ATPD). 

3.  Appropriation  of  additional  state  funds  for  homemaker  service 
in  the  General  Assistance  Program  to  provide  that  counties'  share  of 
cost  as  a  percentage  will  be  no  more  than  for  other  categories. 

4.  Use  of  federal  matching  funds  to  finance  a  program  of  homemaker 
service. 

5.  The  State  Department  of  Social  Welfare  be  empowered  to  set  time 
limitations  in  a  homemaker  program  but  that  these  limitations  be  as 
liberal  as  practical. 

6.  The  State  Social  Welfare  Board  be  empowered  to  set  minimum 
standards  regarding  salaries,  qualifications  and  working  conditions  of 
homemakers. 


DRUGS  !N  THE  PUBLIC  ASSISTANCE 
MEDICAL  CARE  PROGRAM 

I.     HISTORY  OF  DRUGS  IN  THE  PROGRAM 
A.   Controversy  Over  Drugs 

From  the  outset  of  the  program,  whose  method  was  delineated  in 
less  than  two  months  in  the  fall  of  1957,  the  State  Department  of 
Social  Welfare,  its  administrator,  has  suffered  visible  anxieties  over 
drugs  and  the  prices  being  paid  for  them.  It  first  wondered  whether 
drugs  should  be  included  at  all,  in  the  limited  fund  available  for 
medical  care  for  each  of  the  nearly  half  million  aged,  blind,  and 
needy  children  who  were  qualified  to  receive  care  under  matching 
grants  provided  by  extensions  of  the  Social  Security  Act.  It  sought  the 
advice  of  the  State  Department  of  Public  Health,  among  others,  and 
after  prolonged  consultations,  was  informed  that  rehabilitation  and 
diagnostic  services  might  be  purchased  more  effectively  and  at  less 
expense.  It  nonetheless  chose  to  provide  drugs  in  the  belief  that  doc- 
tors would  frequently  be  unable  to  treat  patients  without  drugs ;  and 
it  proceeded  to  enter  into  an  informal  agreement  or  understanding 
with  the  California  Pharmaceutical  Association  which,  it  turned  out, 
quickly  tended  to  bankrupt  the  program. 

This  "agreement"  ivas  'based  on  the  following  formula:  the  usual 
wholesale  cost  of  the  drug  (in  the  unit  prescribed  by  the  physician 
rather  than  the  price  obtained  by  pharmacists)  plus  67  percent  as  a 
markup,  $1.25  as  a  pharmaceutical  servicing  fee,  and  the  sum  of  these 
three  items  to  be  reduced  by  10  percent.  The  department  agreed  to 
pay  for  any  prescribed  drug  that  wa:;  listed  in  national  official  drug 
registries  or  formularies. 

The  program  was  established  under  great  pressure  for  immediate 
action.  Having  no  statistical  information,  the  Department  of  Social 
Welfare  appears  to  have  accepted  data  given  it  by  the  California 
Pharmaceutical  Association,  to  have  quickly  dropped  its  own  proposal 
to  distribute  drugs  at  actual  cost — from  their  own  dispensaries  or 
through  county  hospitals— and  to  have  agreed  to  a  contract  offered  by 
the  association :  it  accepted  a  10  percent  discount  from  what  it  be- 
lieved was  the  lowest  drug  fee  schedule  in  California,  the  San  Gabriel 
Valley  Schedule.  The  association  stated  that  this  10  percent  discount 
was  in  fact  20  percent  in  so  far  as  it  received  no  discounts  from  its 
drug  suppliers. 

Drugs  came  to  cost  $4.46  of  the  $6  designated  for  members  of  the 
Old  Age  Security  portion  of  the  program  alone.  This  left  $1.54  for 
physician  and  all  other  services  such  as  laboratory,  X-ray,  nursing 
care,  and  ph^'sical  therapy. 

Under  these  terms  drugs  came  to  cost  more  than  all  other  services 
of  the  program  combined.  The  program  came  under  public  attack. 
In  October,  1958,  the  fee  schedule  to  pharmacists  was  altered  slightly, 
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primarily  b}-  eliiniuatiou  of  the  prescription  fee  for  iioiilcgend  (over- 
the-counter)  drugs.  The  department  again  sought  expert  advice  and 
was  told  by  the  State  Department  of  I'ublic  Health,  wliich  again  was 
one  of  its  prime  consultants,  to  reduce  the  number  of  admissible  drugs 
drastically,  that  is,  to  "a  few."  On  this  occasion  the  department  hav- 
ing formed  a  highly  respected  "Subcommittee  on  Life  Saving  Drugs" 
beneath  the  administrative  level  of  its  statutory  Medical  Care  Ad- 
visory Committee,  instructed  the  subcommittee  to  reduce  the  number 
of  admissible  drugs  but  decided,  evidently,  upon  a  larger  list  than 
the  Department  of  Public  Health  had  recommended. 

This  final  list  totaled  65  drugs.  As  a  result  of  its  being  introduced 
during  fiscal  year  l!)o!)-GO,  drug  expenditures  under  the  program,  as 
related  to  total  medical  care  expenditures  under  the  i)rogram,  dropped 
to  27.7  percent  from  44.9  percent  of  the  whole  in  the  previous  year. 
Thus  the  so-called  "closed  formulary"  may  be  said  to  have  had  some 
financial  success.  It  did  so,  however,  by  reducing  services  to  welfare 
clients.  At  the  same  time  the  fee  schedule  for  drugs  remained  essentially 
the  same. 

The  Legislature  and  Governor  both  took  an  active  interest  in  the 
program  throughout  this  three-year  conti'oversy.  During  1958  the  ad- 
ministration named  the  Interdepartmental  Medical  Fee  Connnittee  to 
study  payments  made  under  this  and  other  state  medical  programs. 
The  Legislature  later  passed  Senate  Concurrent  Resolution  No.  80  rel- 
ative to  the  recommendations  of  this  interdepartmental  committee : 
^'Resolved  (said  S.C.K.  80),  that  the  State  Social  Welfare  Board  and 
the  State  Department  of  Social  Welfare  comjjly  with  such  recom- 
mendations ..." 

The  Interdepartmental  Committee  on  ]\Iedical  Pees  made  recom- 
mendations in  1958  for  a  reduction  in  the  maximum  allowance  by  re- 
ducing the  markup  from  50  percent  to  33  percent  or  $5  whichever  is 
lower  and  by  reducing  the  prescription  fee  from  $1.25  to  $L  In  the 
fall  of  1958,  the  State  Social  Welfare  Board  conducted  hearings  on  this 
proposal.  As  a  result  of  the  testimony  presented  at  these  hearings,  the 
State  Social  Welfare  Board  did  not  reduce  the  maximum  allowances 
but  did  ])rohibit  the  payment  of  a  prescription  fee  on  items  for  which 
federal  law  does  not  require  the  prescription  of  a  physician. 

^loreover,  numerous  consultants  and  the  ({overnor  formally  urged 
that  generic  rather  than  trade  names  of  drugs  be  adopted  for  the  pro- 
gram. On  the  surface,  this  would  have  the  eft'ect  of  reducing  the  cost 
of  many  drugs  by  as  much  as  75  percent.  Beneath  the  surface,  it  would 
seem  to  have  the  following  effects:  make  it  difficult  to  enforce  drug 
safety  regulations;  annoy  physicians  Avho  may  not  know  and  have  no 
time  to  study  genei-ic  names  when  brand  names  are  well  known,  in- 
culcated as  they  ai"e  by  drug  "detail  men";  and  enable  the  i)harmacist 
to  select  the  drug  the  state  will  buy  from  among  a  wide  range  of  drugs 
listed,  say,  in  the  United  States  Pharmacopaeia  (USP). 

B.   History  of  Controversy 

American  government  has  considered  itself  responsible  for  the 
medical  welfare  of  iiuligents  since  Colonial  times.  Only  since  the  Social 
Security  Act  of  19:55,  however,  have  statewide  programs  been  de- 
veloped; and  only  since  the  1950  amendments  to  the  act  have  most 
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payments  been  made  direct  to  vendors  rather  than  to  welfare  patients. 
The  vendor  payment  method  is  being  used  by  44  states  and  territories, 
chiefly  at  the  insistence  of  vendors — physicians,  pharmacists,  hospitals, 
and  other  suppliers  of  service — who  discovered  that  patients  would  at 
times  divert  the  money  given  them  for  medical  payments. 

Twenty-seven  states  and  territories  presently  provide  for  direct  pay- 
ment to  the  pharmacist.  Two  states,  Arkansas  and  Michigan,  relate 
vendor  payments  for  drugs  to  a  period  of  hospitalization.  One  state, 
Montana,  makes  vendor  payments  for  drugs  onlj- — when  drugs  are 
needed  to  prevent  blindness  or  restore  sight.  The  remaining  24  states 
and  territories  have  upper  limits  on  the  amount  of  the  monthly  grant. 
A  recent  report  from  Ontai-io  indicated  that  about  30  percent  of  phy- 
sicians' prescriptions,  including  those  for  the  nonindigent,  are  not 
filled  because  the  patient  cannot  afford  them. 

The  Bureau  of  Public  Assistance  of  the  Department  of  Health,  Edu- 
cation and  AVelfare  reports  that  for  the  year  1957,  slightly  more  than 
$21.3  million  was  spent  for  vendor  payment  for  "drugs  and  supplies" 
in  both  public  and  general  assistance  programs.  Probably  more  than 
this  was  spent :  some  states  do  not  itemize  drug  expenditures. 

Where  states  do  itemize  expenditures,  "drugs  and  supplies"  make 
up  14  percent  of  the  total  amount  of  vendor  payments  for  medical 
care.  Some,  but  not  all,  of  these  states  furnish  hospital,  nursing  home, 
and/or  surgical  care,  which  would,  of  course,  reduce  the  percentage 
they  spent  for  drugs.  In  California,  drug  expenditures  in  all  programs 
was  39.6  percent — from  the  time  the  program  began  (October  1,  1957) 
through  June  30,  1960.  During  the  fiscal  year  1957-58,  drugs  cost  the 
State  49  percent  of  the  total  program.  During  fiscal  1958-59,  the  per- 
centage dropped  to  44.9.  It  is  presently  27.7  percent,  chiefly  because 
of  the  restricted  positive  formulary. 

II.     AUDITS  OF  DRUG  PRICES  PAID  BY  THE  STATE 
A.  General  Date 

There  is  widespread  and  undeniable  evidence  that  in  some  cases  at 
least,  California  is  paying  more  for  drugs  under  the  program  than 
private  citizens  must  pay  for  their  personal  medications. 

First,  a  report  by  Paul  Kalemkiarian,  lecturer  in  Pharmacy  Admin- 
istration, University  of  Southern  California,  was  distributed  by  the 
California  Pharmaceutical  Association — at  its  convention  of  1958.  This 
report  has  both  academic  and  professional  acceptance.  It  indicates  that 
Orinase,  a  drug  frequently  prescribed  for  OAS  patients,  and  which 
costs  the  pharmacist  $4.50  for  50  (when  he  buys  only  50),  may  be 
purchased  for  as  little  as  $2.50  and  for  as  much  as  $5.20  in  30  Southern 
California  drugstores,  for  a  quantity  of  25.  The  same  25  tablets  would 
cost  the  State  $4.75  under  the  present  fee  schedule.  Although  prices 
presumably  have  changed  upward  since  1958,  by  the  test  of  this  sur- 
vey, 23  of  30  drugstores  would  be  charging  more  to  State  financed 
patients  than  they  would  charge  private  patients. 

A  more  recent  survey  was  made  by  the  California  Pharmaceutical 
Association.  It  studied  welfare  drug  prices  in  1,303  pharmacies  during 
1960.  In  one  example,  it  discovered  that  Donnatal,  an  antispasmodic, 
is  "Fair  Traded"  at  $2.08  per  100  and  that  the  price  for  the  100  under 
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the  Welfare  Program  would  be  $2.95.  Yet,  it  reported,  the  average 
price  for  100  Donnatal  tablets  in  1,303  pharmacies  would  be  $3.38,  so 
that  the  average  prescription  would  be  11.4  pen.-ent  more  than  the 
prescription  for  which  the  State  pays.  Under  questioning  by  the  com- 
mittee, the  association's  si^okcsman  conceded  that  this  suggested  range 
of  prices  in  which  some  were  more  and  some  were  less  than  the  welfare 
price;  almost  all  appear  to  have  been  at  "Fair  Trade"  level  or  above. 
Thus  although  the  association  has  given  the  State  a  discount  from  the 
widely  used  San  Gabriel  Scliedule,  this  schedule,  like  the  Iledgpeth 
Schedule  widely  used  in  Northern  California  (and  to  which  it  is  almost 
identical)  seems  to  be  an  ideal  price-fixing  method  that  is  rarely  if  ever 
attained  in  realitj- :  it  is  a  goal  of  pricing  to  which  many  pharmacists 
seem  to  aspire,  but  it  is  not  a  fact;  and  any  discount  from  it  cannot 
be  said  to  be  below  all  or  even  most  prices  of  identical  kinds  and  qual- 
ities of  drugs. 

B.   "Operaiion  Audit" 

The  Department  of  Social  Welfare,  conscious  of  criticism  and  deeply 
concerned  over  the  prices  of  drugs,  attempted  the  first  thorough  anal- 
ysis of  the  prices  it  had  agreed  to  pay  during  June,  1960.  With  the 
initial  help  of  Consumer  Counsel  Helen  Nelson,  the  department  in  co- 
operation with  Vince  Dalsimer,  Director  of  the  Department  of  Profes- 
sional and  Vocational  Standards,  devised  a  sampling  method  and  priced 
391  prescriptions  among  drugstores  throughout  the  State.  It  selected 
its  drugs  witli  the  help  of  the  State  Department  of  Social  Welfare's 
pharmaceutical  and  medical  consultants. 

Tlie  drugs  were  phenobarbital,  penicillin,  reserpine,  and  digitoxin. 
These  drugs  are  commonly  used.  They  are  likely  to  varj''  widely  in 
l^rice  when  there  is  any  likelihood  of  variation  at  all.  Moreover,  they 
are  drugs  which  pharmacists  might  wish  to  obtain  in  large  quantities, 
and  which  are  available  in  large  quantities  at  wholesale  discounts 
(although  the  quantities  that  may  be  in  stock  arc  limited  by  pharma- 
ceutical laws)  ;  and  this  is  an  additional  variable. 

The  State  Department  of  Social  Welfare  did  not  choose  to  weigh 
these  variables  into  its  conclusions.  On  the  basis  of  this  one  sample, 
limited  at  its  base  by  the  number  and  kinds  of  drugs  that  were  priced, 
and  limited  in  extent  to  391  prescriptions,  it  nonetheless  has  reached 
conclusions  that  might  critically  affect  the  program. 

The  dei)artmcnt  states,  for  example,  that  "There  is  no  doubt  that  in 
general  throughout  the  State  regular  retail  prices  paid  by  the  public 
are  considerably  higher  than  those  paid  by  the  department  (sic)." 

If  the  department's  measurement  were  scientific,  the  same  conclusion 
might  be  stated :  "In  the  case  of  four  commonly  used  drugs,  most  but 
not  all  drugstores  charge  more  of  private  patients  than  they  do  of  the 
California  taxpayer  umler  the  present  fee  schedule." 

This  says  little.  Still,  it  is  accurate  where  the  department's  "conclu- 
sion" is  misleading.  Where  the  department  chooses  to  say,  for  example, 
that  "of  192  prescriptions  purchased  131  prescriptions  or  68.2  percent 
cost  more  than  the  fee  schedule,"  it  might  well  have  said  that  in  the 
same  area,  Los  Angeles,  the  State's  fee  schedule  permits  higher  pay- 
ment for  its  drugs  than  31.8  percent  of  the  prescriptions  that  were 
priced. 
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Similarly,  in  the  San  Fraiieiseo  Bay  area  and  coast  counties  the 
State's  schedule  permits  higher  payment  than  private  citizens  appar- 
ently do  for  these  commonly  used  drugs  in  21.2  percent  of  cases;  and 
in  Sacramento  and  San  Joaquin  Valley  areas,  the  State  pays  more  in 
33.9  percent  of  cases. 

We  concur,  however,  in  the  department's  conclusion  that  careful 
generic  prescribing  can  be  consistent  with  high  medical  standards.  We 
also  approve  of  the  department's  concern  that  the  quality  and  purity 
of  drugs  received  by  public  assistance  recipients  not  be  sacrificed  for 
I'easons  of  fiscal  expediency. 

' '  Operation  Audit ' '  therefore  has  its  chief  interest  in  the  fact  that  it 
is  the  department's  first  attempt  to  gain  a  mathematical  determination 
of  the  prices  it  has  negotiated  for  the  State;  and  it  has  secondary 
interest  in  the  range  of  prices  for  four  drugs,  a  range  which  begins 
considerably  below  what  the  State  is  paying,  and  which  ends  at  a  "con- 
siderably higher ' '  level. 

The  committee  views  with  interest  the  fact  that  phenobarbital  was 
the  most  widely  purchased  of  the  four  drugs  used  in  the  sample  survey 
and  therefore,  was  most  likely  to  be  stocked  in  quantity  by  many  phar- 
macies. The  audit  states  that  "It  is  safe  to  assert  that  no  pharmacy 
ever  buys  less  than  1,000  ($1.59)  and  it  is  usually  purchased  in  lots 
of  5,000  ($6.65).  In  any  case,  our  fee  schedule  provides  for  a  minimum 
wholesale  cost  of  $.50  per  100.  The  prescription  for  50  tablets  would 
cost  the  department  $1.55."  A  simple  mathematical  calculation  reflects 
that  the  5,000  tablets  which  the  pharmacy  usually  buys  for  $6.65  may 
ultimately  cost  the  State  $155 ! 

The  committee  disagrees  with  the  interpretation  of  the  department 
wherein  they  have  noted  in  "Operation  Audit"  (hereinafter  completely 
reprinted)  the  more  favorable  result  reflected  by  the  survey  if  pheno- 
barbital was  not  considered  in  the  findings.  In  view  of  the  fact  that 
phenobarbital  was  the  most  widely  purchased  of  the  four  drugs  in  the 
sample,  it  is  most  apt  to  be  representative  of  other  commonly  purchased 
drugs  and  therefore,  permits  the  conclusion  that  the  State's  fee  sched- 
ule is  unduly  generous  as  it  relates  to  the  highly  competitive,  more 
commonly  used  drugs  on  the  formulary.  This  conclusion  is  completely 
different  than  the  department's  unrealistic  suggestion  that  "Operation 
Audit"  can  be  properly  viewed,  by  excluding  the  most  commonly 
purchased  drug  used  in  the  sample. 

The  complete  ' '  Operation  Audit ' '  follows : 

OPERATION   AUDIT 

In  .Tune  of  I960  the  State  Department  of  Social  Welfare,  jointly  with  the  State 
Board  of  IMiarmacy,  oonducted  an  investigation  of  prescription  pricing  practices 
throughout  California  in  an  attempt  to  determine  if  the  department's  prescription 
fee  pricing  schedule  provides  for  payment  of  prices  that  are  higher  than  those 
normally  paid  by  the  public. 

A  total  of  ']',»!  prescriptions  were  purchased.  Among  the  391  were  prescriptions 
for  phenobarbital,  penicillin,  reserpine,  and  digitoxin. 

It  was  found  that  in  the  Los  Angeles  area,  of  192  prescriptions  purchased,  131 
prescriptions  or  68.2  percent  cost  more  than  the  fee  schedule.  The  average  cost  over 
the  fee  schedule  was  $0.87. 

In  the  San  Francisco  area  and  coast  counties,  of  132  prescriptions  purchased, 
104  prescriptions  or  78.8  percent  cost  more  than  the  fee  schedule.  The  average  cost 
over  the  fee  schedule  was  $1. 
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In  SiUTiimcntit  and  San  Joaipiin  Vall«'y  aroa,  of  07  prescriptions  purchased,  4"! 
prescriptions  or  07.1  percent  cost  more  tlian  tlie  fee  schedule.  The  averajre  cost  over 
the  fee  schedule  was  $1.08. 

Personnel  from  the  California  State  Board  of  Pharmacy  inspected  all  of  the 
prescriptions  that  were  purchased.  Several  were  selected  for  assay  and  all  of  them 
proved  to  be  well  within  the  standards  estai)lished  by  the  U.S. P. 

The  end  result.s  of  the  investisation  are  that  : 

1.  There  is  no  doubt  but  that  in  general  throu^hDut  the  State,  regular  retail 
prices  paid  by  the  public  are  consideraliiy  hifjher  than  those  i)aid  l)y  the  de- 
partment. 

2.  All  the  prescriptions  called  for  the  drugs  by  their  generic  names,  and  all  the 
l>rescrii)tions  were  subjected  to  careful  inspection  and  even  analysis  in  siune 
instances.  All  the  iirescriptions  were  found  to  be  well  within  the  standards 
established  by  the   U.S. P. 

It  is  therefore  ai)parent  that  in  movin<;  toward  the  use  of  generic  names  in  its 
medical   care   program,    the   department    is   in    no   way    sacrificing  quality   of   drugs. 

In  tlu'  monlii  of  June,  llXiO,  the  department  conducted  an  undercover  investigation 
of  i)rescription  lu-icing  practices  throughout  California  in  an  attempt  to  discover 
whether  the  department's  i)rescrii)tion  fee  pricing  schedule  provides  for  payment  of 
prices  that  are  higher  than  those  normally  jtaid  by  the  pul)lic. 

Several  men,  some  from  this  department  and  some  from  the  California  State 
Board  of  IMiarmacy,  were  jirovided  with  prescriptions.  Each  investigator  had  several 
sets  of  eight  prescrii)tions.  Four  of  these  eight  were  purchased  outright,  and  receipts 
obtained.  For  the  other  four,  price  quotations  were  obtained. 

Kach  investigator,  picking  a  pharmacy  at  random  in  a  given  area,  presented  one 
of  two  prescriptions  for  filling.  Explaining  that  he  might  later  need  to  have  the 
other  prescrijition  filled,  he  asked  what  the  price  would  be.  Complete  records  were 
kept  by  all  of  the  investigators,  both  of  prices  paid  and  prices  quoted. 

The  four  pairs  of  prescriptions  were : 

A.  no  Phenobarbital  30  mg.  tablets  mg Purchased 

TiO  Dextro  amphetamine  sulfate  5/tabIets Priced 

B.  20  Penicillin   (}  200.000   unit   tablets Purcba.'^ed 

10  Tetracycline  2r>0  mg.  cai>sules Priced 

C.  60  Reserpine  0.25   mg.   tablets Purchased 

30  Pentobarbital  sod.  0.1  gm.  capsules Priced 

D.  50  Digitoxin  0.1  mg.  tablets Purchased 

30  Diamox   250   mg.   tablets Priced 

Of  the  four  prescriptions  purchased,  two  (penicillin  G  and  reserpine)  were  excel- 
lent choices,  providing  a  great  wealth  of  information.  The  other  two  leave  some- 
thing to  be  desired.  There  is  really  not  much  to  be  learned  by  purchasing  and 
examining  either  iilien<tbarbital  or  digitoxin. 

It  is  very  dillicult  to  evaluate  (piotations  obtained  for  prescriptions  to  be  filled  later 
on,  iierhaps.  In  the  first  place,  wheiu-ver  a  (imitation  is  requested,  the  iiharmacisfs 
first  thought  is  that  the  customer  is  shopping  around  for  the  lowest  iirice.  This  gen- 
erally turns  out  to  be  the  case.  Most  pbarma<'ists  will  thenMii>on  (piote  down  to  the 
minimum  of  whatever  price  range  they  use  in  hopes  of  getting  that  potential  "plus" 
business.  Anotiier  dillicully  in  ev;iluating  the  quotations  obtained  during  tliis  opera- 
tion arises  from  the  fact  that  two  of  the  i)rescriptions,  written  by  generic  names,  give 
the  i>liarmacist  a  wide  choice  i>f  products  with  a  very  wide  dutice  of  wholesale  costs. 
These  two  are  I>extro  Amphetamine  Sulfate  (costs  from  .$0.10  i)er  1(M>  to  !i;2.0(i  jier 
100)  and  Pentoh.irliital  Sodium  (costs  from  .$0..")."  per  100  to  !?2.1(!  per  1(K>).  We 
Imve  no  way  of  guessing  what  merchaiulise  at  what  wholesale  cost  might  be  the  b.-isis 
for  the  (piotation. 

Of  the  prescriptions  purchased,  the  pharnuiceutical  consultant  decided  to  work 
from  the  following,  partly  arbitrary  criteria. 

1.  Phenobjirbital,  30  mg.  (\  grain)  tablets  cost  $0.:{0  per  1(K>  if  i)urchased  in  units 
of  KM)  from  Lilly.  This  is  the  most  expensive  »iuantity  of  the  most  expensive 
brand  avail.ible.  It  is  safe  to  assert  that  no  i)harm;icy  ever  buys  less  than  1,000 
(!51..5J))  and  it  is  usually  purchased  in  lots  of  5,000  (.$0.65).  In  any  case,  our  fee 
schedule  i)rovides  for  a  minimum  wholesale  cost  of  .$().. "iO  per  KM).  The  prescrip- 
tion for  50  tablets  would  cost  the  department  .$1.55. 
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2.  Penicillin  G,  200,000  unit  tnhlets  cost  from  $2  per  100  to  $9.90  per  hundred. 
The  most  frequently  oiicountcrcd  lalilcls  of  I'enicillin  (1,  200,000  units  are 
S<iuil)l)'s  "I*(Miti(ls."  Tlicst'  cost  .$!).!•()  i)cr  KXI.  Those  t.-ihlets  are  easily  identified, 
each  tabh't  beint;-  inscribed:  "Siiuibb."  Other  expensive  brands  are  also  marked 
for  identilication.  An  average  cost  of  .$:'>.20  per  100  was  assigned  to  all  inex- 
pensive, "non-name"  brands.  The  fee  schedule  price  of  prescriptions  tilled  with 
inexpensive  brands  was  set  at  $2.10  (if  anything,  this  was  high).  For  those 
filled  with  ^>Quibb's  "Pentids"  the  fee  schedule  price  is  $4.10. 

3.  Reserpine  0.25  mg.  tablets  cost  wholesale  from  $0.25  per  100  to  the  famous 
$4..".0  per  100  of  Ciba's  "Serpasil."  Most  catalogues  list  Reserpine  USP,  0.25 
mg.  tablets  at  $0.70,  $0.80,  or  .$0.!)0  per  100  tablets.  The  prices  per  1,000  tablets 
will  fall  into  a  $3.50  to  $4.S0  range.  Here  again,  no  pharmacy  buys  these  by 
the  100.  So  when  an  average  wholesale  cost  of  $0.70  was  set,  it  was  a  generous 
price.  The  prescriptions  for  (it)  tablets  would  then  cost  the  department  $1.S0  by 
the  fee  schedule.  Ciba's  "Serapsil,"  costing  $4..')0  per  100  conies  out  to  $5.20. 
Ciba's,  Lilly's  and  Squibb's  expensive  products  arc  all  clearly  nuirUed  and  very 
easy  to  identify. 

4.  Digitoxin  ranges  in  wholesale  cost  from  about  $0.30  per  100  to  $0.84  per  100 
tablets  (Lilly's  "Crystodigin"  and  Wyeth's  "inirodigin"  being  the  ones  nu)st 
commonly  encountered).  The  prescriptions  filled  with  "non-name"  brands  were 
assumed  to  cost  $0.40  per  100  which  costs  the  department  $1.-55  at_  fee  schedule 
prices.  Purodigin  and  Crystodigin,  both  easily  identified,  cost  $1.75 

We  have  provided,  through  the  good  offices  of  the  Division  of  Research  and  Statis- 
tics, an  interpretation  of  the  results  of  all  of  the  prescriptions  grouped  together,  but 
broken  down  into  three  geographical  areas.  The  information  provided  therein  is,  in 
itself,  extremely  significant. 

In  the  Los  Angeles  Area,  l!t2  prescriptions  were  purchased.  Of  these,  131  or  (iS.2 
percent,  exceeded  the  fee  schedule,  .50  or  29.2  percent  cost  less  than  the  fee  schedule, 
while  5  or  2.6  percent  cost  the  same  as  the  fee  schedule. 

In  the  San  Francisco  Area  and  coast  counties,  132  prescriptions  were  purchased. 
Of  these  104,  or  78.8  percent,  exceeded  the  fee  schedule,  24,  or  18.2  percent  cost  less 
than  the  fee  schedule,  while  4,  or  3.0  percent  cost  the  same  as  the  fee  schedule. 

In  the  Sacramento  and  San  Joaquin  Valley  Area,  07  prescriptions  were  purchased. 
Of  these  45,  or  (57.1  percent  exceeded  the  fee  schedule,  10,  or  23.9  percent  cost  less 
than  the  fee  schedule,  while  6,  or  9  percent  cost  the  same  as  the  fee  schedule. 

When  we  look  at  the  purchases  of  the  individual  drugs,  a  very  different  picture 
emerges.  In  the  Los  Angeles  area,  34  out  of  43  prescriptions  for  phenobarbital  were 
below  the  fee  schedule.  This  very  high  proportion  has  a  great  influence  on  the  over- 
all picture.  Removing  this  item,  the  other  three  prescriptions  look  like  this  : 

36  out  of  50  prescriptions  for  Penicillin,  or  72  percent  wei'e  priced  above  the  fee 

schedule. 
44  out  of  49  prescriptions  for  Reserpine,  or  S9  percent  were  priced  above  the 

fee  schedule. 
42  out  of  50  prescriptions  for  Uigitoxin,  or  84  percent  were  priced  above  the  fee 

schedule. 
The  same  thing  applies,  but  to  a  lesser  degree  in  the  other  two  areas. 
In   the    San    Francisco   area   and   coast   counties,   31   out   of   33    prescriptions    for 
Penicillin,  or  93.9  percent,  were  priced  above  the  fee  schedule. 

30  out  of  33  prescriptions  for  Reserpine,  or  90.9  percent,  were  priced  above  the 

fee  schedule. 
24  out  of  32  prescriptions  for  Digitoxin,  or  75  percent,  were  priced  above  the  fee 
schedule. 
In  the  Sacramento  and  San  Joatpiin  ^'alley  area  : 

12  out  of  17  prescriptions  for  Penicillin,  or  79.4  percent  were  priced  above  the 

fee  schedule. 
10  out  of  16  prescriptions  for  Reserpine,  or  62.5  percent  were  priced  above  the 

fee  schedule. 
12  out  of  17  prescriptions  for  Digitoxin,  or  79.4  percent  were  prited  above  the 
fee  schedule. 

Personnel  from  the  California  State  Board  of  Pharmacy  inspected  all  of  the  pre- 
scriptions that  were  purchased.  A  very  few  seemed  to  be  potentially  questionable  so 
the  Board  of  Pharmacy  had  them  assayed.  All  of  them  were  well  within  standards 
established  by  the  USP. 
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COMPARISON    OF   COST   OF    PRESCRIPTIONS    PURCHASED   AND    PRESCRIPTION 


PRICE   QUOTED   WITH    PAMC   DRUG 
GEOGRAPHICAL   AREAS 

Los  Angeles 
Area 
A  umber     Percent 
Prescriptions  jtuichasod  : 

Total  purchased   192  100.0 

Prescriptions  costing  more 
than  fee  schedule : 

Number    131  68.2 

Average  cost  over  fee 

schedule    ($0.87) 

Range  of  amounts  over 

fee  schedule ( $0.05-$3.50 ) 

Prescriptions    costing    less 
than  fee  schedule : 

Number    56  20.2 

Average   cost   less   than 

fee  schedule ($0.34) 

Range    of    amounts    less 

than  fee  schedule ( $0.05-$2.25 ) 

Prescription  price  same  as 

fee  schedule   ;"  2.<'» 


FEE   SCHEDULE    FOR   THREE 
OF   THE   STATE 


iSfnw  Francisco 

Area  and 

Coast  Counties 

Numier    Percent 


132 


104 


100.0 


78.8 


($1.00) 
($0.05-$3.75) 


24 


18.2 


($0.20) 
($0.02-$0.65) 
4  3.0 


Sacramento  and 

F!on  Joaquin 

Valley  Area 

Number    Percent 


(u 


45 


100.0 


07.1 


($1.03) 
($0.10-$3.95) 


10 


23.9 


($0.39) 
($0.05-$2.30) 
6  9.0 


COMPARISON   OF   QUOTED   PRICE    OF    PRESCRIPTIONS    FOR   THOSE   ABOVE   AND 

THOSE    BELOW   THE    PAMC    FEE    SCHEDULE    FOR   THREE 

GEOGRAPHICAL   AREAS   OF   THE   STATE 

San  Francisco  Sacramento  and 

Los  Angeles  Area  and  San  Joaquin 

Area  Coast  Counties  Valley  Area 

Number     Percent        Number    Percent      Number    Percent 
Prescriptions  on  which 
price  quoted  : 

Total  quotation  obtained  185  100.0 

Prescriptions  <iuoted  at 
more  than  fee  schedule : 

Number    89  48.1 

Average  quoted  price 

over   fee  schedule ($0.47) 

Range  of  amounts  over 

fee  schedule ($0.05-$3.10) 

Prescriptions  (juoted  at 
less  than  fee  schedule  : 

Number    93  50.3 

Average  quoted  price  less 

than  fee  schedule---  ($0.38) 

Range    of   amounts    less 

than  fee  schedule ($0.05-$1.10) 

Prescription    quoted    price 

same  as  fee  schedule 3  1.0 


131  100.0 

103  78.6 

($0.90) 
($0.10-$3.90) 


67  100.0 

45  67.2 

($0.60) 
($0.05-$1.45) 


28            21.4  21             31.3 

($0.39)  ($0.30) 

($0.05-$0.95)  ($0.05-$0.65) 

0              0  1               1.5 


LOS   ANGELES   AREA 

Phenobarbital    43  Prescriptions 

34   IJclow  fee  schedule  with  a  range  of  from  $0.05  to  $0.90  below. 
9  Above  fee  schedule  with  a  range  of  from  $0.05  to  $0.45  above. 
Overall  price  range  is  from  $0.05  to  $2.00. 

Penicillin    .        .  50  Prescriptions 

11   Helow  fee  schedule  with  a  range  of  from  $0.05  to  $2.25  below. 
36  Above  fee  schedule  with  a  range  of  from  $0.15  to  $2.85  above. 
3  Same  as  fee  schedule. 
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Overall  price  range  is  from  $1.60  to  $7.00. 
28  Prescriptions  filled  with  expensive  brand-name  Penicillin. 
22  Prescriptions    filled   with    inexpensive,    nonbrand-name    Peni- 
cillin. 

Reserpine     49  Prescriptions 

5  Below  fee  schedule  with  a  range  of  from  $0.30  to  $1.10  below. 
44  Above  fee  schedule  with  a  range  of  from  $0.05  to  $3.50  above. 
Overall  price  range  is  from  $1.50  to  $6.00. 

9  I'rescriptions  filled  with  expensive  brand-name  Reserpine. 
40  Prescriptions   filled   with   inexpensive,   nonbrand-name   Reser- 
pine. 
Digitoxin    50  Prescriptions 

6  Below  fee  schedule  with  a  x-ange  of  from  $0.05  to  $0.50  below. 
42  Above  fee  schedule  with  a  range  of  from  $0.14  to  $1.10  above. 

2  Same  as  fee  schedule. 
Overall  price  range  is  from  $1.15  to  $2.85. 

SAN    FRANCISCO   AREA   AND   COAST   COUNTIES 

Phenobarbital    34  Prescriptions 

15  Below  fee  schedule  with  a  range  of  from  $0.02  to  $0.60  below. 
19  Above  fee  schedule  with  a  range  of  from  $0.05  to  $1.20  above. 
Overall  price  range  is  from  $0.95  to  $2.75. 

Penicillin   33  Prescriptions 

2  Below  fee  schedule,  both  $0.10  below. 

31  Above  fee  schedule  with  a  range  of  from  $0.15  to  $3.15  above. 
Overall  price  range  is  from  $2.00  to  $5.70. 

16  Prescriptions  filled  with  expensive  brand-name  Penicillin. 

17  Prescriptions    filled    Avith    inexpensive,    nonbrand-name    Peni- 

cillin. 
Reserpine 33  Prescriptions 

3  Below  fee  schedule  with  a  range  of  from  $0.05  to  $0.65  below. 
30  Above  fee  schedule  with  a  range  of  from  $0.15  to  $3.70  above. 
Overall  price  range  is  from  $1.50  to  $7.75. 

8  Prescriptions  tilled  with  expensive  brand-name  Reserpine. 
25  Prescriptions  filled   with  inexpensive,   nonbrand-name  Reser- 
pine. 

Digitoxin    32  Prescriptions 

4  Below  fee  schedule  with  a  range  of  from  $0.05  to  $0.35  below. 
24  Above  fee  schedule  with  a  range  of  from  $0.15  to  $1.20  above. 

4  Same  as  fee  schedule. 

Overall  price  range  is  from  $1.40  to  $3.15. 

SACRAMENTO  AND  SAN   JOAQUIN   VALLEY  AREA 

Phenobarbital     17  prescriptions 

7  below  schedule  with  a  range  of  from  $0.05  to  $0.55  below 
10  above  schedule  with  a  range  of  from  $0.10  to  $0.95  above 
Overall  price  range  is  from  $1.00  to  $2.50 
Penicillin    17  prescriptions 

5  below  schedule  with  a  range  of  from  $0.05  to  $0.35  below 
12  above  schedule  with  a  range  of  from  $0.45  to  $3.85  above 
Overall  price  range  is  from  $3.75  to  $6.45 

12  prescriptions  filled  with  expensive  brand-name  penicillin 

5  prescriptions  filled  with  inexpensive  nonbrand  name  penicillin 
Reserpine    16  prescriptions 

5  below  fee  schedule  with  a  range  of  from  $0.70  to  $2.30  below 
10  above  fee  schedule  with  a  range  of  from  $0.10  to  $3.95  above 

1  same  as  schedule 
Overall  price  range  from  $1.75  to  $6.80 

7  prescriptions  filled  with  expensive  brand-name  reserpine 

9  prescriptions  filled  with  inexpensive  nonname  brand  reserpine 
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Dipitoxin    17  prescriptious 

0  below  fee  schedule 
32  above  fee  schedule  with  a  range  of  from  $0.15  to  .$1.0r»  above 

"t  same  as  schedule 
Overall  price  range  from  $1.75  to  $3.n0 

III.     OPEN  AND  CLOSED   FORMULARIES 

The  "open"  forinnlary  is  one  in  wliicli  exclnsions  are  listed  and  all 
other  officially  recognized  drnp:s  are  admissible;  the  "closed"  formularj^ 
is  one  in  which  the  admissible  drugs  are  specified  and  all  others  ex- 
cluded. 

The  question  of  Avhich  kind  of  formulary  shall  be  adojited  by  tlie 
department  has  been  at  issue  since  it  was  determined  that  the  depart- 
ment Iiad  the  funds  (chiefly  by  reason  of  its  havinfr  reduced  the  num- 
ber of  admissible  drufrs  earlier)  to  purchase  more  drugs,  and  that  more 
funds  ^Yere  being  added  by  I960  federal  legislation:  the  evolution  of 
this  concept,  which  appears  cyclically,  was  complete  by  1960. 

The  Assembly  Commifiee  on  Social  Welfare  opposes 
the  so-called  "open"  iormulary. 
It  doea  so  for  the  following  reasons: 

*  Tlie  "open"  or  "negative"  formulary  is  cumbersome.  It  would  be 
difficult  to  make  exclusions  of  drugs  as  they  become  necessary,  and  de- 
cisions on  which  drugs  should  be  excluded  would,  under  the  "open" 
formulary,  be  predicated  on  the  i-apidly  changing  drug  market  more 
than  they  would  on  clinical  appraisals  of  drugs. 

*  The  "open"  or  "negative"  formulary  would  be  expensive.  "Wit- 
nesses and  evidence  before  the  Assembly  Committee  demonstrated  how 
frcfjuently  new  drugs  are  introduced  solely  for  connnercial  rather  than 
for  medical  purposes.  Effective  new  drugs  could  be  instantly  recognized 
by  state  employed  experts,  and  they  could  be  placed  on  the  "closed" 
or  "positive"  formulary;  but  to  find  and  exclude  every  ineffective  or 
redundant  drug  seems  an  impossible  chore,  and  making  payment  for 
them  would  be  equally  difficult. 

*  The  Department  has  .stated  that  administrative  costs  of  an  "oiien" 
or  "negative"  formulary  would  be  higher  than  those  of  a  "positive" 
formulary. 

*  The  Program  began  with  a  "wide  open"  formulary  and  was  nearly 
bankru])tcd. 

*  As  presently  established,  the  maximum  allowable  payments  of  the 
few  drugs  that  are  assigned  limited  payments  under  the  "open"  or 
"negative"  formulary  were  determined  priniarily  by  one  man,  the 
pharmaceutical  consultant  to  the  State  Dejiarlment  of  Social  Welfare. 
His  estimates  of  what  the  upper  limit  should  be  may  be  wholly  accu- 
rate, but  the  Assembly  Connnittee  believes  that  more  than  one  opinion 
should  be  brought  to  bear  on  a  subject  as  important  as  this,  and  that  to 
accept  a  single  analysis,  (even  though  it  presumably  takes  into  account 
the  opinion  of  other  knowledgeable  individuals)  as  a  basis  for  action 
would  be  to  forego  mature  judgment:  whether  or  not  the  "open"  for- 
nnilary  is  accepted  for  a  one-year  test,  as  recommended  by  the  IMedical 
Care  Advisory  Committee,  tlicse  figures  and  all  exclusions  should  be 
carefully  reviewed. 
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IV.     THE  NEED  FOR  DATA 

Under  its  historical  administration,  this  Program  in  California  has 
penalized  welfare  clients  dnring  its  sudden  contractions  of  service.  It 
has  penalized  pharmacists  by  delaying  some  payments  and  so  forcing 
some  pharmacists  to  carry  the  counties  credit  for  what  appears  to  be 
unnecessary  durations  of  time.  It  has  penalized  taxpayers  by  its  failure 
to  develop  sufficient  data  through  which  it  might  be  improved. 

Many  issues  of  the  program  would  be  solved  by  data,  and  until 
data  are  available,  controversies  will  continue  to  be  solved  by  the 
strongest  rather  than  the  wisest  forces.  The  Assembly  Committee  recom- 
nu'nds  that  the  Department  of  Social  Welfare  re-evaluate  the  entire 
concept  of  centralized  bookkeeping  through  the  California  Physicians' 
Service,  and  to  question  Avhether  centralized  bookkeeping  has  been  at- 
tained or  whether  an  additional  administrative  step  has  been  inserted. 

V.     RECOMMENDATIONS  AND  FINDINGS  OF  THE  COMMITTEE 

1.  That  the  Department  of  Social  Welfare  (SDSW)  adopt  a  "posi- 
tive" (closed-end)  formulary. 

2.  That  the  SDSW  oppose  the  increase  in  prescription  fee  requested 
by  the  California  Pharmaceutical  Association. 

3.  That  the  SDSW  set  in  motion  the  necessary  machinery  to  comply 
with  the  mandate  of  S.C.R.  80  which  recommends  that  the  State  Social 
Welfare  Board  and  the  SDSW  comply  with  the  recommendations  of 
the  Interdepartmental  Fee  Committee. 

4.  That  current  movements  of  the  department  in  the  direction  of 
generic  rather  thau  brand-name  prescriptions  be  encouraged  and  in- 
tensified. 

5.  That  the  department  explore  the  advisability  of  establishing  prices 
for  each  drug  on  a  "closed"  or  "positive"  formulary,  and  in  each 
quantity  and  that  it  pay  these  fixed  amounts  and  no  more.  (Such 
amounts  should  include  an  allowance  for  a  reasonable  prescription  fee, 
where  justified.)  That  it  therefore  also  explore  the  advisability  of  dis- 
carding the  fee  schedule  arrangement  that  is  relative  to  presumed 
prices  of  the  open  market  wherein  such  prices  may  not  exist. 

6.  That  an  Industry  Advisory  Committee  be  established  by  the 
SDSW  in  order  that  the  State  obtain  a  means  by  which  it  may  focus 
its  massive  purchasing  power  at  the  wholesale  level  and  thereby  receive 
the  benefit  of  quantity  discounts.  Said  committee  to  include  represent- 
atives of  drug  manufacturers,  wholesalers  and  retailers,  among  others. 

7.  That  through  this  fixed  budgeting  and  pricing  the  department 
explore  and  develop  contractual  arrangements  consistent  with  these 
recommendations  with  commercial  participants  in  the  program. 

8.  Finally,  the  committee  recommends : 

That  the  department  find  why  some  counties  have  left  the  CPS  and 
why  others  are  restive  participants  in  the  CPS  program. 
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The  committee  recommends,  meanwhile,  that  data  being  gathered  by 
CPS  be  used  for  more  than  merely  making  payments.  The  department 
should  determine  whether  the  IB]\I  cards  from  which  payments  are 
being  made  might  produce  the  following  data  at  least : 

*"\Vhich  arc  the  most  frequently  used  drugs  on  the  present  formulary? 
Are  some  drugs  never  prescribed  ?  Are  some  so  infrequently  prescribed 
that  they  might  more  effectively  be  dropped  from  the  program  than 
left  in  it  ? 

*At  what  wholesale  levels  is  the  State  paying  for  drugs?  Since  this 
level  is  determined  by  physicians'  prescriptions,  should  physicians  be 
encouraged  to  increase  or  lower  the  quantities  they  are  prescribing? 

•Are  all  drugstores  participating  in  the  program?  Are  welfare  pre- 
scriptions largely  clustered  around  some  few  drugstores  with  which  the 
State  might  consider  separate  arrangements? 

*How  frequently  are  there  errors  in  billing?  Is  this  an  inordinate 
number  by  contrast  to  similar  programs  or  methods?  If  so  why? 


APPENDIX 

STATISTICAL  TABLES  SUPPLIED  BY  STATE 
DEPARTMENT  OF  SOCIAL  WELFARE 

Table  1.     State    Share    of    Public    Assistance    Expenditures    as    Percent    of    Total 

State  Expenditures  by  Program  by  Fiscal  Year,  1939-40  through  1959-60. 
Table  2.     Old  Age    Security   Aid   Payments  by   Source   of   Funds   bv   Fiscal   Year, 

1039-40  through  1959-60. 
Table  3.     Aid   to   the  Blind   Aid   Payments   by    Source   of   Funds   by    Fiscal    Year, 

1939-40  through  1959-60. 
Table  4.     Aid    to   Needy   Children   Aid    Payments   by    Source   of   Funds   by    Fiscal 

Year,  1939-40  through  1959-60. 
Table  5.     Aid  to  Needy  Disabled  Aid  Payments  by  Source  of  Funds  by  Fiscal  Year, 

1957-58  through  1959-60. 
Table  6.     Public  Assistance  Medical  Care  Expenditures  by  Program  and  Source  of 

Funds  for  Fiscal  Years  1957-58  through  1959-60. 
Table  7.     Medical  Care,  Total  Expenditures,  by  Program,  October  1,  1957  through 

June  30,  1960,  and  by  Fiscal  Year,  1957-58  through  1959-60. 
Table  8.     Medical  Care,  Drug  Expenditures,  by  Program,  October  1,  1957,  through 

June  30,  1960,  and  by  Fiscal  Year,  1957-58  through  1959-60. 
Table  9.     Medical  Care,  Drug  Expenditures  as  Percent  of  Total  Medical  Care  Ex- 
penditures by  Program,  October  1,  1957,  through  June  30,  1960,  and  by  Fiscal 

Year,  1957-58  through   1959-60. 
Table  10.     Medical  Care,  Average  Medical  Care  Expenditure  per  Recipient    (Fund 

plus  Grant),  October  1,  1957,  through  June  30,  1960,  and  by  Fiscal  Year,  1957-58 

through  1959-60. 
Table  11.     Old  Age  Security,  Recipients  and  Expenditures   (Actual  and  in  1947-49 

Dollars)   by  Fiscal  Year,  1939-40  through  1959-60. 
Table  llA.     California  Population,  Percent  of  Total  Population  Aged  65  and  Over, 

1940  through  1960   (as  of  July  1  of  each  year). 
Table  IIB.     Old  Age   Security.   Percent  of  Age  65  and  Over,  Population   in   OAS 

Recipient  Status  1940  through  1960. 
Table  12.     Aid  to  Needy  Blind,  Recipients  and  Expenditures  (Actual  and  in  1947-49 

Dollars)   by  Fiscal  Year,  1939-40  through  1959-60. 
Table  13.     Aid  to  Potentially   Self-supporting  Blind,  Recipients  and  Expenditures 

(Actual  and  in  1947-49  Dollars)   by  Fiscal  Year,  1941-42  through  1959-60. 
Table  14.     Aid  to  Needy  Children — Family  Groups   (Children  Only)  Recipients  and 

Expenditures   (Actual  and  in  1947-49  Dollars)    by  Fiscal  Year,  1939-40  through 

1959-60. 

Table  15.  Aid  to  Needy  Children — Boarding  Homes  and  Institutions,  Recipients 
and  Expenditures  (Actual  and  in  1947-49  Dollars)  by  Fiscal  Year,  1939-40  through 
1959-60. 

Table  16.     Aid   to   Needy   Disabled,   Recipients   and   Expenditures    (Actual   and   in 

1947-49  Dollars),  by  Fiscal  Year,  1957-58  through  1959-60. 
Table  17.     General    Home    Relief,    Recipients    and    Expenditures    (Actual    and    in 

1947-49  Dollars)  by  Fiscal  Year,  1939-40  through  1959-60. 
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state  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
Novemljer  21).  1900 


TABLE   2.      OLD   AGE    SECURITY-AID   PAYMENTS  *    BY   SOURCE   OF    FUNDS 

By  Fiscal  Year,  1939-40  Through  1959-60 


Year 

Total 

Federal 

State 

County 

end- 

ing 
June  30 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

1940... 

$57,431,555 

100.0 

127,157,906 

47.3 

$15,176,519 

26.4 

$15,097,130 

26.3 

1941., - 

68,365,327 

100.0 

34,182,664 

50.0 

17,129,457 

25.1 

17,053,206 

24.9 

1942... 

69,181,797 

100.0 

34,589,458 

50.0 

17,332,688 

25.1 

17,259,651 

24.9 

1943... 

68,225,191 

100.0 

34,105,945 

50.0 

17,093,562 

25.1 

17,025,684 

24.9 

1944... 

88,646,360 

100.0 

36,729,488 

41.4 

43,297,284 

48.8 

8,619,588 

9.8 

1945... 

89,514,351 

100.0 

36,986,218 

41.3 

43,797,642 

48.9 

8,730,491 

9.8 

1946. -- 

90,898,411 

100.0 

37,449,741 

41.2 

44,. 57 1,687 

49.0 

8,876,983 

9.8 

1947... 

102,637,923 

100.0 

46,660,436 

45.5 

46,680,994 

45.5 

9,296,493 

9.0 

1948... 

123,224,052 

100.0 

53,425,127 

43.4 

59,757,911 

48.5 

10,041,014 

8.1 

1949 1. 

1163,293,210 

100.0 

69,472,731 

42.5 

}88,513,116 

54.2 

5,307,363 

3.3 

1950 1.. 

{225,367,932 

100.0 

90,893,031 

40.3 

1134,474,901 

59.7 

t 

1951... 

223,300,038 

100.0 

95,394,454 

42.7 

109,776,161 

49.2 

18,129,423 

"s'.i 

1952... 

218,819,990 

100.0 

95,177,705 

43.5 

106,034,328 

48.5 

17,607,957 

8.0 

1953... 

224,423,750 

100.0 

105,194,167 

46.9 

102,247,958 

45.6 

16,981,625 

7.5 

1954. __ 

225,195,457 

100.0 

108,167,509 

48.0 

100,361,109 

44.6 

16,666,839 

7.4 

1955... 

220,262,565 

100.0 

106,709,920 

48.4 

97,382,923 

44.2 

16,169,722 

7.4 

1956... 

227,159,512 

100.0 

105,943,401 

46.6 

103,951,357 

45.8 

17,264,7.54 

7.6 

1957... 

236,144,264 

100.0 

113,783,293 

48.2 

104,930,949 

44.4 

17,430,022 

7.4 

1958... 

243,030,877 

100.0 

116,141,744 

47.8 

108,775,674 

44.8 

18,113,459 

7.4 

1959... 

243,226,584 

100.0 

119,188,887 

49.0 

106,317,.599 

43.7 

17,720,098 

7.3 

1960... 

245,295,993 

100.0 

117,228,818 

47.8 

109,770,888 

44.8 

18,296,287 

7.4 

*  Effective  October  1,  1057,  tliese  amounts  exclude  payment  for  medical  care  from  (lie  grant;  effective  October 

1,   1959,   they  exclude  amounts  transferred.   The   amounts   so   excluded   are   included   under   medical   care 

expenditures, 
t  No  county  participation  under  Article  XXV. 
t  Higher  state  funds  and  lack  of  county  funds  reflects  passage  of  Proposition  4  In  1948    (effective  January  1, 

1949  until   repealed  by  Proposition  2  in   1949   effective  March   1,    1950),   adding  Article   XXV  to   the 

Constitution. 
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State  of  California 
IX'partmcnt  of  Social  Welfare 


Research  and  Statistics 
November  29,  1960 


TABLE   3.      AID   TO   THE    BLIND-AID    PAYMENTS  *    BY   SOURCE   OF   FUNDS 

By  Fiscal  Year,  1939-40  Through  1959-60 


Year 
end- 

Total 

Federal 

State 

County 

ing 
June  30 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

1940... 

83,954,060 

100.0 

$1,427,903 

36.1 

$1,263,924 

32.0 

$1.262.2.33 

31.9 

1941... 

4.204,917 

100.0 

1., 21,990 

41.0 

1.243,019 

29.6 

1,239,908 

29.4 

1942... 

4,075,.576 

100.0 

1,632,161 

40.0 

1,223,418 

30.0 

1,219,997 

.30.0 

1943... 

3,903,360 

100.0 

1,556,987 

39.9 

1,174,830 

30.1 

1,171,543 

30.0 

1944... 

3,566,537 

100.0 

1,416,487 

39.7 

1,076,563 

30.2 

1,073.487 

30.1 

1945... 

3,224,011 

100.0 

1,266,186 

39.3 

979,763 

30.4 

978.062 

30.3 

1946... 

3,733,510 

100.0 

1.250,288 

33.5 

1,243.608 

33.3 

1,239,614 

33.2 

1947... 

4,440.614 

100.0 

1,650,488 

37.2 

1,398,446 

31.5 

1,.391,680 

31.3 

1948... 

5,816,827 

100.0 

1,021,412 

33.0 

2.752.919 

47.3 

1,142.496 

19.7 

1949 1.. 

:7,765,964 

100.0 

2,646,083 

34.1 

t4.520.661 

58.2 

599.220 

7.7 

1950t_. 

9.735.362 

100.0 

3,318,582 

34.1 

J6,324,877 

65.0 

t91,903 

0.9 

1951... 

10.743.368 

100.0 

3,673.175 

34.2 

5,368,252 

50.0 

1,701,941 

15.8 

1952... 

11.225,168 

100.0 

3.893.855 

34.7 

5,554,035 

49.5 

1.777,278 

15.8 

1953... 

11,931,483 

100.0 

4.462,824 

37.4 

5.053,407 

47.4 

1,815,252 

15.2 

1954... 

12.300,746 

100.0 

4,749,722 

38.6 

5.711,605 

46.4 

1,839.419 

15.0 

1955... 

12,667.053 

100.0 

4.933,900 

39.0 

5,844,019 

46.1 

1.889.134 

14.9 

1956... 

13.567,247 

100.0 

5,114.417 

37.7 

6  382.337 

47.0 

2.070,493 

15.3 

1957... 

14. ,55 1,453 

100.0 

5,737,647 

39.4 

6,653.475 

45.7 

2,160,331 

14.9 

1958... 

15.889,900 

100.0 

6,038.905 

38.0 

7,424.832 

40.7 

2.420,163 

15.3 

1959... 

16.414,149 

100.0 

6.231.022 

.38.0 

7.670,838 

46.7 

2.512,289 

15.3 

1960... 

16,482,001 

100.0 

6,174,365 

37.5 

7,704,525 

47.1 

2.543.111 

15.4 

•Effective  Octoher  1.  1957.  these  .nmounts  exclude  payments  for  medical  care  from  the  grant;  effective  Octolier 

1.    19ri9.   tliey   exclude  amounts   transferred.   The  amount.s   so  excluded   are   included   under   medical   care 

expenditures  shown  in  Table  1. 
t  Counties  did  not  participate  in  payments  for  Security  for  the  Blind  under  Article  XXV.   Data  for  Aid  to 

I'arlially  Self-Siippnrting  Blind  Residents  only. 
}  Higher  state  funds  and  lack  of  county  funds  reflects  passage  of  Proposition  4  in  1948    (effective  January  1, 

1949  until  repealed  by  Proposition  2  in  1949,  effective  March  1.  1950). 
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state  of  Calirornla 
Department  of  Social  Welfare 


Research  and  Statistics 
November  29,  1960 


TABLE   4.      AID   TO   NEEDY   CHILDREN  *-AID    PAYMENTS   BY   SOURCE   OF    FUNDS 

By  Fiscal  Year,  1939-40  Through  1959-60 


Year 

Total 

Federal 

State 

County 

end- 

ing 
June  30 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

1940... 

$8,755,489 

100.0 

$2,302,693 

26.3 

$3,878,682 

44.3 

$2,574,114 

29.4 

1941... 

9,955,175 

100.0 

3,046,284 

30.6 

4,280,725 

43.0 

2,628,166 

26.4 

1942-.. 

9,922,486 

100.0 

2,907,288 

29.3 

4,306,359 

43.4 

2,708,839 

27.3 

1943--. 

8,186,579 

100.0 

2,073,053 

25.3 

3,578,435 

43.7 

2,535,091 

31.0 

1944-.. 

6,924,285 

100.0 

1,474  300 

21.3 

2,966,501 

42.8 

2,483,484 

35.9 

1945... 

7,096,545 

100.0 

1,368,731 

19.3 

2,921,083 

41.2 

2,806,731 

39.5 

1946... 

8,437,030 

100.0 

1,494,346 

17.7 

3,302,356 

39.1 

3,640,328 

43.2 

1947... 

12,030,187 

100.0 

2,677,499 

22.3 

4,152,250 

34.5 

5,200,438 

43.2 

1948... 

19,382,549 

100.0 

4,120,932 

21.3 

8,881,964 

45.8 

6,379,653 

32.9 

1949. -- 

29,798,805 

100.0 

7,062,794 

23.7 

13,966,582 

46.9 

8,769,429 

29.4 

1950-.. 

53,505,315 

100.0 

13,607,451 

25.4 

24,647,820 

46.1 

15,250,044 

28.5 

1951... 

78,485,858 

100.0 

26,975,015 

34.4 

32,601,902 

41.5 

18,908,941 

24.1 

1952. _- 

83.075,264 

100.0 

29,292,267 

35.3 

34,801,854 

41.9 

18,981,143 

22.8 

1953... 

80,342,986 

100.0 

31,971,398 

39.8 

31,600,753 

39.3 

16,770,835 

20.9 

1954... 

82,210,071 

100.0 

33,827,878 

41.1 

31,658,324 

38.5 

16,723,869 

20.4 

1955..- 

89,441,051 

100.0 

36,831,652 

41.2 

34,462,043 

38.5 

18,147,356 

20.3 

1956-.- 

86,029,249 

100.0 

35,542,198 

41.3 

33,220,876 

38.6 

17,266,175 

20.1 

1957--. 

89,269,984 

100.0 

38,448,724 

43.1 

33,406,778 

37.4 

17,414,482 

19.5 

1958... 

107,030,481 

100.0 

45,112,140 

42.1 

40,599,320 

37.9 

21,319,021 

20.0 

1959... 

131,205,026 

100.0 

53,753,675 

41.0 

50,739,752 

38.7 

26,711,599 

20.3 

1960... 

139,961,870 

100.0 

57,107,014 

40.8 

54,362,972 

38.8 

28,491,884 

20.4 

Includes  children  living  in  boarding  homes  and  Institutions. 


State  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
November  29,  1960 


TABLE   5.      AID   TO    NEEDY   DISABLED-AID   PAYMENTS   BY   SOURCE   OF   FUNDS 

By  Fiscal  Year,  1957-58  Through  1959-60 


Year 
end- 

Total 

Federal 

State 

County 

ing 
June  30 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

Amount 

Percent 

1958*-. 
1959... 
1960.-- 

$1,023,030 
4,873,040 
8,195,179 

100.0 
100.0 
100.0 

$494,929 
2,420,090 
3,683,759 

48.4 
49.7 
45.0 

$452,412 
2,100,778 
3,866,864 

44.2 
43.1 
47.2 

$75,689 
352,172 
644,556 

7.4 
7.2 
7.8 

Program  effective  October  1,  1957. 
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State  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
September  21,  1960 


TABLE   7.      MEDICAL   CARE-TOTAL   EXPENDITURES,   BY   PROGRAM 

October  1,  1957  Through  June  30,  1960  and  by  Fiscal  Year,  1957-58  Through  1959-60 


Program 

October  1,  1957 

through 
June  30,  1960 

1957-58  F.Y.i 

1958-59  F.Y. 

1959-60  F.Y. 

All  programs 

$86,401,675 

$17,350,827 

$38,457,784 

$30,653,064 

OAS   .       .-   -       -.     ..- 

$57,510,903 

2,839,591 

23,405 

4,657 

25,345,708 

737,411 

$12,884,335 

612,731 

2,503 

$26,730,924 

1,300,819 

11,953 

$17,895,644 
926  041 

ANB 

APSB2     _...._ 

8,949 
4  657 

ATD3 

ANC-FG 

3,745,124 
106,134 

10,104,065 
310,023 

11,496,519 
321,254 

ANC-BHI . 

1  October  1,  1957,  tlirough  June,  1958. 

2  Expenditures  for  Octnljer-Deceiiibcr,  1957,  Included  in  ANB. 

3  Program  effective  October  1,  1959. 


State  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
November  29,  1960 


TABLE   8.      MEDICAL   CARE-DRUG    EXPENDITURES,   BY    PROGRAM 

October  1,  1957  Through  June  30,  1960  and  by  Fiscal  Year,  1957-58  Through  1959-60 


Program 

October  1,  1957 

through 

June  30,  1960 

1957-58  F.Y.i 

1958-59  F.Y. 

1959-60  F.Y. 

AU  programs 

$34,246,500 

$8,504,673 

$17,257,256 

$8,484,571 

OAS  . 

$24,418,336 

1,259,121 

10,431 

8,372,387 

186,225 

$6,656,534 

327,010 

1,437 

1,485,298 

34,394 

$13,194,160 

656,219 

5,801 

3,324,355 

76,721 

$4,567,642 

275,892 

3,193 

3,562,734 

75  110 

ANB 

APSB2 _ 

ANC-FG 

ANC-BHI 

1  October  1,  1957,  through  June  30,  1958. 

"  October-December,  1957,  expenditures  included  in  ANB. 


State  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
November  29,  1960 


TABLE   9.      MEDICAL   CARE-DRUG    EXPENDITURES,   AS   PERCENT   OF   TOTAL 
MEDICAL   CARE    EXPENDITURES,    BY   PROGRAM 

October  1,  1957  Through  June  30,  1960  and  by  Fiscal  Year,  1957-58  Through  1959-60 


Program 

October  1,  1957 

through 

June  30,  1960 

1957-58  F.Y.I 

1958-59  F.Y. 

1959-60  F.Y. 

All  programs-     -    

39.6% 

49.0% 

44.9% 

27.7% 

OAS 

42.5 
44.3 
44.6 
33.0 
25.3 

51.7 
53.4 
57.4 
39.7 
32.4 

49.4 
50.4 
48.5 
32.9 
24.7 

25.5 
29.8 
35.7 
31.0 
23  4 

ANB...     .. 

APSB2 

ANC-FG 

ANC-BHI 

1  October  1,  1957,  through  June,  1958. 

*  October-December,  1957,  expenditures  included  in  ANB. 


38 


ASSEMBLY  INTERIM  COMMITTEE  ON  SOCIAL  WELFARE 


State  of  California 
Department  of  Social  Welfare 


Koseareli  and  Statistics 
September  21,  1960 


TABLE    10.      MEDICAL   CARE-AVERAGE   MEDICAL   CARE    EXPENDITURE 
PER    RECIPIENT   (FUND    PLUS   GRANT) 

October  1,  1957  Through  June  30,  1960  and  by  Fiscal  Year,  1957-58  Through  1959-60 


Program 

Average  monthly 
number  of  recipients 

Total  medical  care 
expenditures 

Average  medical  care 
expenditures 

October  1,  1957  through  June  30, 
1958 
OAS. 

266,145 

13,359 

337 

212,721 
10,706 

264,426 

13,739 

305 

247,700 
11,618 

257,734 

13,623 

302 

263,005 

12,247 

8,170 

$12,884,335 

012,731 

2,503 

3,745,124 

106,134 

$26,730,924 

1,300,819 

11,953 

10,104,065 

310,023 

517.895,644 

926,041 

8,949 

11,496,519 

321,254 

4,657 

$5.38 

ANB 

5.05 

APSB> 

1.23 

ANC-FG 

1.96 

ANC-BHI 

1.10 

1958-69  F.Y. 
OAS.. 

$8.42 

ANB.. 

7.89 

APSB       

3.27 

ANC-FG 

3.40 

ANC-BHI 

2.22 

1959-60  F.Y. 
OAS 

$5.79 

ANB 

5.67 

APSB 

2.47 

ANC-FG 

3.64 

ANC-BHI 

2.18 

ATD« 

.06 

1  Expenditures  for  October- December,  1957,  included  In  ANB. 
''Program  effective  October  1,  1959. 
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State  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
September  21,  1960 


TABLE    11.      OLD   AGE    SECURITY-RECIPIENTS   AND    EXPENDITURES 
(Actual  and  in  1947-49  Dollars) 

By  Fiscal  Year,  1939-40  Through  1959-60 


Average 
montUy 
number  of 
recipients 

Actual 

In  1947-49  doUars 

Year  ending 
June  30 

Total  aid 
payments* 

Average 

monthly 

grant* 

Total  aid 
payments* 

Average 
monthly 
grant* 

1940 

135,928 
150,418 
158,178 
153,752 
156,488 
157,809 
159,635 
166,797 
181,080 
t208,419 
t265,674 
271,796 
273,976 
272,433 
271,317 
270,865 
268,775 
265,093 
265,325 
264,067 
257,378 

$57,431,555 

68,365,327 

69,181,797 

68,225,191 

88,646,360 

89,514,351 

90,898,411 

102,637,923 

123,224,052 

tl63, 293,210 

t225,367,932 

223,300,038 

218,819,990 

224,423,750 

225,195,457 

220,262,565 

227,159,512 

236,144,264 

243,030,877 

243,226,584 

245,295,993 

$35.21 
37.88 
36.45 
36.98 
47.21 
47.27 
47.45 
51.28 
56.71 
t65.29 
t70.69 
68.46 
66.56 
68.65 
69.17 
67.77 
70.43 
74.23 
76.33 
76.76 
79.42 

$96,361,700 
112,814,100 
103,876,600 
93,076,700 
118,195,100 
120,639,300 
114,770,700 
112,050,100 
123,843,300 
tl58,229,900 
t222,695,600 
207,914,400 
193,474,800 
194,643,300 
193,466,900 
190,868,800 
195,154,200 
196,133,100 
195,048,900 
190,915,700 
188,399,400 

$59 . 08 

1941 

62.51 

1942 

1943     .. 

54.73 
50.45 

1944 .. 

62.95 

1945 

63.71 

1946 

59.91 

1947  - 

55.98 

1948 . 

56.99 

1949t -    -.- 

t63.27 

1950t 

t69 . 85 

1951 . 

63.74 

1952 

58.85 

1953 .   . 

59.54 

1954 

59.42 

1955 

58.73 

1956- 

60.51 

1957     .. 

61.65 

1958- 

61.26 

1959 ---   - 

60.25 

1960 . 

61.00 

*  Effective  October  1,  1957,  these  amounts  exclude  payment  for  medical  care  from  the  grant;  effective  October 
1,  1959,  they  exclude  amouots  transferred.  "lix  amounts  so  excluded  are  Included  under  medical  care 
expenditures  shown  in  Table  7. 

t  Reflects  passage  of  Proposition  4  in  1948  (effective  January  1,  1949  until  repealed  by  Proposition  2  in  1949 
effective  March  1,  1950),  adding  Article  XXV  to  the  Constitution. 


40 


ASSEMBLY  INTERIM   COMMITTEE  ON  SOCIAL  WELFARE 


State  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
September  20,  1960 


TABLE    11  A.      CALIFORNIA   POPULATION  *-PERCENT   OF   TOTAL 
POPULATION    AGED   65    AND   OVER 

1940  Through  1960  (As  of  July  1   of  Each  Year) 


Year  (July  1) 

Total  population 

Age  65  and  over 

Percent  of  total 
age  65  and  over 

1940 

6,899,000 

7,049,000 

7,297,000 

7,570.000 

8,083.000 

8,523.000 

9,298.000 

9,672,000 

9,895,000 

10,161,000 

10,438.000 

10,681,000 

11,290,000 

11,748,000 

12,254.000 

12,699,000 

13,260.000 

13,86'.».000 

14,432,000 

14,960,000 

15,530,000 

585,000 

615,000 

645,000 

674,000 

704,000 

734,000 

764,000 

792,000 

828,000 

868.000 

903.000 

937,000 

981,000 

1,015,000 

1,041,000 

1,079,000 

1,113.000 

1,152.000 

1,185,000 

1,217,000 

1,250,000 

8  5 

1941. 

8  7 

1942 

8  8 

1943 

8  9 

1944 

8  7 

1945 

8  6 

1946 

8  2 

1947 

8  2 

1948 

8  4 

1949            

8  5 

1950 

8  7 

1951 

8  8 

1952 

8.7 

1953.. 

8  6 

1954 

8  5 

1955 

8  5 

1956 

8  4 

1957 

8  3 

1958 

8  2 

1959.. 

8  1 

1960 

8.0 

♦Population  estimates  are  from  Department  of  Finance;  tlie  05  and  over  age  group  estimates  for  1941 
1945  are  interpolated  figures  from  Department  of  Finance  estimates  for  1940  and  1946. 


tlirougli 


Stale  of  California 
Department  of  Social  Welfare 

TABLE    11B. 


Iti'se.Ticli  .'ind  Statistics 
September  20,  1960 


OLD   AGE    SECURITY-PERCENT   OF   AGE   65   AND   OVER 
POPULATION    IN    OAS    RECIPIENT   STATUS 

1940  Through  1960 


Year 

Population 

age  65  and  over 

(July  D* 

Old  age  security 

recipients 

(June) 

Percent  of  age  65 

and  over  population 

in  OAS  recipient  status 

1940 

585,000 

615.000 

045.000 

074.000 

701.000 

731.000 

764,000 

792,000 

828,000 

868,000 

903.000 

937,000 

981.000 

1,01.5.000 

1,041.000 

l,07<.t.()00 

1.113,000 

1.1.52.000 

1.185.000 

1,217,000 

1,250,000 

141,617 
156,067 
1.57,.597 
151.418 
157.605 
1.57.876 
102,308 
172,463 
188,267 
t245,294 
t267,960 
274,491 
273,245 
271,110 
271,916 
269,190 
207,397 
263,940 
265,056 
261,208 
254,751 

24.2 

1941. 

25.4 

1942 

24.4 

1943 

22.5 

1944. 

22.4 

1945 

21.5 

1946 

21.2 

1947 

21.8 

1948 

22.7 

1949t 

t28 . 3 

1950t 

t29.7 

1951 

29.3 

1952 

27.9 

1953 

26.7 

1954 

26.1 

1955 

24.9 

1956 

24.0 

1957 

22.9 

1958 

22.4 

1959 

21.5 

1960 

20.4 

•Population  estimates  for  1040  and  1946  througli  1060  from  the  Department  of  Finance;  the  data  for  1941 
tliriiugh  1945  are  Inlorpolatcd  figures  from   Department  of  Finance  estimates  for   1940  and  194fi. 

t  Reflects  passage  of  Proposition  4  in  1948  (effective  January  1,  1949  until  repealed  by  Proposition  2  In  1949 
effective  March  1,  1950),  adding  Article  XXV  to  the  Constitution. 
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state  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
September  21,  1960 


TABLE    12.      AID   TO   NEEDY   BLIND-RECIPIENTS   AND   EXPENDITURES 
(Actual  and  in  1947-49  Dollars) 

By  Fiscal  Year,  1939-40  Through  1959-60 


Average 
monthly 
number  of 
recipients 

Actual 

In  1947-49  doUars 

Year  ending 
June  30 

Total  aid 
payments* 

Average 

monthly 

grant* 

Total  aid 
payments* 

Average 

monthly 

grant* 

1940 

6,876 

7,289 

7,008 

6,673 

6,059 

5,396 

5,266 

5,845 

6,455 

7,706 

9,281 

10,275 

10,921 

11,226 

11,541 

12,020 

12,530 

12,963 

13,304 

13,718 

13,604 

$3,954,060 

4,204,917 

3,922,949 

3,753,686 

3,429,042 

3,078,745 

3,528,879 

4,175,849 

5,434,261 

t7,286,925 

19,182,143 

10,116,612 

10,674,872 

11,393,087 

11,812,346 

12,223,017 

13,139,138 

14,149,839 

15,478,789 

16,024,758 

16,083,263 

$47.92 
48.07 
46.65 
46.88 
47.16 
47.55 
55.84 
59.54 
70.16 
t78.80 
t82.45 
82.05 
81.45 
84.57 
85.29 
84.74 
87.38 
90.96 
96.95 
97.35 
98.52 

$6,634,300 

6,938,800 

5,890,300 

5,121,000 

4,572,100 

4,149,300 

4,455,700 

4,558,800 

5,461,600 

t7,061,000 

t9,073,300 

9,419,600 

9,438,400 

9,881,300 

10,148,100 

10,591,900 

11,287,900 

11,752,400 

12,422,800 

12,578,300 

12,352,700 

$80 . 40 

1941 

79.32 

1942 

70.04 

1943 

63.96 

1944 

62.88 

1945 

64.08 

1946 

70.50 

1947 

65.00 

1948 

70.51 

1949t-     

176.36 

1950t— --- 

t81 . 47 

1951— 

1952 

1953-.- 

76.40 
72.02 
73.35 

1954 

73.27 

1955 

73.43 

1956 

75.07 

1957 

75.55 

1958-- 

77.81 

1959 - 

76.41 

1960 

75.67 

•  Effective  October  1,  1957,  tliese  amounts  exclude  payments  for  medical  care  from  the  grant;  effective  October 
1,  1959,  they  exclude  amounts  transferred.  The  amounts  so  excluded  are  Included  under  medical  care 
expenditures  shown  in  Table  7. 

t  Reflects  passage  of  Proposition  4  in  1948  (effective  January  1,  1949  until  repealed  by  Proposition  2  in  1949 
effective  March  1,  1950)  adding  Article  XXV  to  the  Constitution. 


42 


ASSEMHLY   IXTP:RIM   COISIMITTEE  OX   SOCIAL   WELFARE 


State  of  California 
Department  of  Social  Wulfaie 


Research  and  Statistics 
September  21,  1960 


TABLE    13.      AID   TO    POTENTIALLY   SELF-SUPPORTING   BLIND-RECIPIENTS 
AND   EXPENDITURES   (Actual  and  in  1947-49  Dollars) 

By  Fiscal  Year,  1941-42  Through  1959-60 


Average 
monthly 
nunilier  of 
recipients 

Actual 

In  1947-49  doUars 

Year  ending 
June  30 

Total  aid 
payments 

Average 

montlily 

grant 

Total  aid 
payments 

Average 

monthly 

grant 

1942 

260 
254 
233 
247 
295 
358 
439 
505 
543 
616 
546 
512 
458 
416 
391 
354 
334 
305 
302 

$152,627 
149,674 
137,495 
145,266 
204,631 
264,765 
382,,566 
479,039 
553,219 
626,756 
550,296 
538.396 
488,400 
444,036 
428,109 
401,014 
411,111 
389,391 
398,738 

S49.00 
49.03 
49.18 
49.01 
57.89 
61.59 
72.54 
79.01 
84.90 
84.80 
83.98 
87.72 
88.96 
89.00 
91.30 
94.61 
102.44 
106.59 
110.00 

$229,200 
204,200 
183,300 
195,800 
258,400 
289,000 
384,.500 
464,200 
546,700 
583,600 
486,600 
407,000 
419,600 
384,800 
367,800 
333,600 
329,900 
305,600 
306,200 

$73 . 57 

1943 

66 .  89 

1944 

65 .  57 

1945 

66 .  05 

1946- 

73.09 

1947 

67.24 

1948 

72.90 

1949. .-• 

76.56 

1950 

83.89 

1951 

78.96 

1952... 

74.25 

1953 

76.08 

1954 

76.43 

1955... 

77.12 

1956 

78.44 

1957 

78.58 

1958 

82.22 

1959 

83.67 

1960 

8-1 .  49 
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state  of  California 
Depaitment  of  Social  Welfaie 


Kesearch  and  Statistics 
September  20,  1960 


TABLE    14.      AID   TO   NEEDY   CHILDREN-FAMILY   GROUPS    (CHILDREN    ONLY) 
RECIPIENTS   AND   EXPENDITURES    (Actual  and  in  1947-49  Dollars) 

By  Fiscal  Year,  1939-40  Through  1959-60 


Average 

montlily 

number  of 

cliildren 

Actual 

In  1947-49  dollars 

Year  ending 
June  30 

Total  aid 
payments 

Average 

montlily 

grant 

Total  aid 
payments 

Average 

monthly 

grant 

1940.. 

35,618 

37,535 

35,261 

25,111 

17,624 

16,322 

17,742 

22,866 

32,061 

45,293 

82,802 

127,639 

129,686 

125,265 

127,961 

139,832 

138,641 

138,682 

157,758 

187,714 

200,344 

$7,668,124 

8,778,690 

8,790,528 

7,177,715 

5,961,541 

6,084,556 

7,278,302 

10,489,968 

17,264,839 

26,951,514 

49,247,882 

72,714,115 

76,703,843 

73,553,715 

75,298,832 

82,377,315 

79,162,750 

82,077,495 

98,821,184 

121,938,577 

129,776,661 

(Per  cliUd) 
$17.94 
19.49 
20.77 
23.82 
28.19 
31.06 
34.19 
38.23 
44.88 
49.59 
49.56 
47.47 
49.29 
48.93 
49.04 
49.09 
47.58 
49.32 
52.20 
54.13 
53.98 

$12,866,000 
14,486,300 
13,199,000 
97,922,400 
79,487,200 
82,002,100 
91,897,800 
11,451,900 
17,351,600 
26,115,800 
48,663,900 
67,704,000 
67,819,.500 
63,793,300 
64,689,700 
71,384,200 
68,009,200 
68,170,700 
79,310,700 
95,713,200 
99,674,900 

(Per  child) 

$30.10 

32   16 

1941 .   .   ... 

1942 

31   19 

1943 . 

32  50 

1944 

37  59 

1945 

41   86 

1946... 

43   17 

1947.. 

41  74 

1948 

45  11 

1949 .   . 

48  05 

1950 

48  97 

1951 

44  20 

1952 . 

43  58 

1953 

42  44 

1954 

1955 

42.13 
42  54 

1956 

40  88 

1957 ..   . 

40  96 

1958 

41   89 

1959 ...     .. 

42  49 

1960 

41  46 
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State  of  California 
Department  nf  Social  AVelfare 


Kcscarch  and  St^itistics 
September  20,  1960 


TABLE    15.      AID   TO    NEEDY   CHILDREN-BOARDING   HOMES   AND    INSTITUTIONS 
RECIPIENTS   AND   EXPENDITURES   (Actual  and  in  1947-49  Dollars) 

By  Fiscal  Year,  1939-40  Through  1959-60 


Average 

montlily 

number  of 

children 

Actual 

In  1947-49  dollars 

Year  ending 
June  30 

Total  aid 
payments 

Average 

montlily 

grant 

Total  aid 
payments 

Average 

monthly 

grant 

1940 - 

4,444 
4,579 
4,279 
3.484 
2,843 
2,622 
2,714 
3,200 
4,022 
4,776 
6,721 
8,841 
9,187 
9,371 
9,417 
9,504 
9,632 
9,681 
10,545 
11,018 
12,247 

$1,087,305 
1,176,485 
1,131,958 
1,008,864 
962,744 
1,011,989 
1,158,728 
1,540,219 
2,117,710 
2,847,291 
4,257,433 
5,771,743 
6,371,421 
6,789,271 
6,911,239 
7,003,730 
6.866.499 
7.192.489 
8,209.297 
9,200,449 

10,185,209 

$20.39 
21.41 
22.05 
24.13 
28.22 
32.17 
35.58 
40.11 
43.88 
49.68 
52.79 
54.40 
57.79 
60.37 
61.16 
61.94 
59.41 
61.91 
64.88 
06.47 
09.31 

$1,824,400 
1,941,400 
1,699,000 
1,376,300 
1,283,700 
1,363,900 
1.463,000 
1,681,.")00 
2.128.400 
2.759.000 
4,206.900 
5,374,100 
5,633,400 
5,888,400 
5,937,500 
6,121.100 
5.899,100 
5.973,800 
6,588,  .500 
7,273,500 
7,822.700 

S34  21 

1941 

35  33 

1942.. 

33   11 

1943 

32  92 

1944 

37.63 

1945 

43  36 

1946 

44  92 

1947 

43  79 

1948  .  . 

44  10 

1949 

48  14 

1950 

52   16 

1951 

50.65 

1952 

51   10 

1953 

52.36 

1954.. 

52  54 

1955 

53  67 

1956 

51.04 

1957 

51  42 

1958 

52.07 

1959 

52   17 

I960.. 

53  23 

State  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
September  21,  1960 


TABLE    16.      AID   TO   NEEDY   DISABLED-RECIPIENTS   AND   EXPENDITURES 
(Actual  and  in  1947-49  Dollars) 

By  Fiscal  Year,  1957-58  Through  1959-60 


Average 
monthly 
number  of 
recipients 

Actual 

In  1947-49  doUars 

Year  ending 
June  30 

Total  aid 
payments 

Average 

montUy 

grant 

Total  aid 
payments 

Average 

monthly 

grant 

1958*. 

1.473 
4,981 
7,841 

$1,023,030 
4,873,040 
8,195,179 

$77.19 
81.52 
87.10 

$821,100 
3.825.000 
6.294.300 

$61.95 

1959 

63  99 

1960... 

66  90 

Program  effective  October  1,  1957. 
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state  of  California 
Department  of  Social  Welfare 


Research  and  Statistics 
September  20,  1960 


TABLE    17.      GENERAL   HOME    RELIEF-RECIPIENTS   AND   EXPENDITURES 
(Actual  and  in  1947-49  Dollars) 

By  Fiscal  Year,  1939-40  Through  1959-60 


Average 
monthly 
number  of 
recipients 

Actual 

In  1947-49  doUars 

Year  ending 
June  30 

Total  aid 
payments 

Average 

monthly 

grant 

Total  aid 
payments 

Average 

monthly 

grant 

1940 

72,014 
68,721 
69,279 
32,112 
20,284 
19,712 
28,360 
44,701 
61,768 
81,359 
105,780 
60,.575 
48,877 
43,7.52 
59,369 
59,772 
51,127 
52,186 
76,209 
71,087 
69,298 

$9,.561,034 

9,381, .599 

8,908,011 

5,377,219 

4,447,130 

4,841,381 

7,015,161 

11,459,823 

15,045,897 

20,184,117 

25,346,787 

17,015,620 

15,135,009 

13,882,461 

16,488,722 

17,867,210 

16,248,894 

16,158,576 

20,233,572 

20,360,813 

19,836,426 

(Per  person) 
$11.06 
11.38 
10.72 
13.95 
18.27 
20.47 
20.61 
21.36 
20.30 
20.67 
19.97 
23.41 
25.80 
26.44 
23.14 
24.91 
26.48 
25 .  80 
22.13 
23.87 
23.85 

$16,042,000 
15,481,200 
13,375,400 
7,335,900 
5,929„i00 
6,524,800 
8,857,500 
12,510,700 
15,121,-500 
19,.558,300 
25,046,200 
15,843,200 
13,382,000 
12,040,300 
14,165,600 
15,482,900 
13,959,.500 
13,420,700 
16,238.800 
15,981,800 
15,235,400 

(Per  person) 
$18  .56 

1941 

18.78 

1942 

16  10 

1943 

19.03 

1944 

1945 

24,36 
27.59 

1946 

26  02 

1947 

1948 

1949 

1950 

1951 

1952 

1953 

1954 

1955 

1956 

23.32 
20.40 
20.03 
19.73 
21.80 
22.81 
22.93 
19.88 
21.59 
22.75 

1957 

1958 

21.43 
17.76 

1959 ,.-    .    . 

18.74 

1960  .. 

18  32 

List  of  Witnesses— Hearing  on  Aid  to  the  Permanently  and  Totally  Disabled 

Leon  Lef.son,  Director,  Bureau  of  Aid  to  the  Totally  Disabled,  State  Department  of 
Social  Welfare,  722  Capitol  Avenue,  Sacramento,  California 

Mrs.  Elizabeth  MacLatchie,  Chief.  Division  of  Social  Security,  State  Department 
of  Social  Welfare,  722  Capitol  Avenue,  Sacramento,  California 
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Berkeley,  California 

Harold  Simmons,  Superintendent  of  Social  Services,  220  West  37th  Street,  Com- 
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Imperial  Highway,  Downey,  California 

Charles  Gardippe,  Chief,  Bureau  of  Crippled  Children's  Services,  Department  of 
Public  Health,  2151  Berkeley  Way,  Berkeley,  California 

Leon  Lewis,  M.D.,  2380  Ellsworth  Street,  Berkeley,  California 

List  of  Witnesses— Hearing  on  Responsible  Relatives 

John   M.   Wedemeyer,   Director,    State   Department  of   Social   Welfare,   722   Capitol 

Avenue,  Sacramento,  California 
Father  John  C.  Keenan,  Assistant  Director  of  Charities  of  the  Archdiocese  of  Los 

Angeles,  Los  Angeles,  California 

Jerry  Pacht,  First  Vice  President,  Los  Angeles  County  Democratic  Committee,  Los 
Angeles,  California. 

George  McLain,  Chairman,  California  Institute  of  Social  Welfare.  1031  South 
Grand  Avenue,  Los  Angeles,  California 
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California 

Mrs.  Robert  Sullivan,  Member,  Child  Welfare  Commission.  Department  of  California, 
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List  of  Wiinesses— Hearings  on  Youfh  Problems 

Karl    Ilolton.   Proliation   Officer,   Los   Angeles   County,   205    South   Broadway,   Los 

Angeles,  California 
Roger   Murdock,   Deputy    Chief.    Los   Angeles   Police   Department,    150    North    Los 

Angeles  Street,  Los  Angeles,  California 
Juan   Azcvedo,   California   Youth   Authority,   Fourth   Floor,   Office   Building   No.   1, 

Sacramento,  California 
Morris  Schwartz,  Executive  Secretary,  I^os  Angeles  County  Youth  Committee,  Log 

Angeles,  California 
Dwight    Lyons,    Assistant    Superintendent,    Los    Angeles    City    Schools,    Auxiliary 

Services  Division,  Los  Angeles,  California 
Ernest  Tranquada,  Supervisor,  Boys  Welfare,  Los  Angeles  City  Board  of  Education, 

Los  Angeles,  California 
Father  William  G.  Hudson,  Catholic  Y'outh  Organization,  Los  Angeles.  California 
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LETTER  OF  TRANSMITTAL 

California  Legislature,  Assembly  Interim 

Committee  on  Ways  and  Means 
Subcommittee  on  Welfare  Costs 
Sacramento,  November  23,  1960 
Hon.  Kalph  M.  Brown,  Speaker 
and  Members  of  the  Assemhly 
State  Capitol,  Sacramento 

Gentlemen  :  The  Assembly  Ways  and  Means  Subcommittee  on  Wel- 
fare Costs,  created  by  H.R.  326.24  of  the  1959  Regular  Session,  here- 
with respectfully  submits  its  final  report  based  upon  the  investigation 
of  costs  of  welfare  in  the  State  Department  of  Welfare  (Central  and 
Area  Offices)  and  in  20  of  the  58  counties  in  California. 

In  addition,  this  committee  has  carefully  scrutinized  a  proposal  made 
for  a  welfare  program  that  would  encourage  counties  to  set  up  projects 
demonstrating  the  feasibility  of  unified  public  assistance  and  social 
welfare  services. 

This  report  was  prepared  under  the  direction  of  the  chairman,  Hon. 
Carlos  Bee,  and  was  adopted  by  the  committee  on  November  21,  1960. 

Respectfully  submitted, 

Carlos  Bee,  Chairman 

Jesse  M.  Unruh  Gordon  Winton 

Frank  Lanterman  Bruce  Sumner 

Charles  Conrad  Thomas  Rees 
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I.   INTRODUCTION 

AUTHORITY  AND  PURPOSE 

The  Subcommittee  on  Welfare  Costs  of  the  Ways  and  Means  Com- 
mittee was  authorized  by  H.R.  326.24  on  June  18,  1960,  to  look  into 
administrative  and  program  costs  of  welfare  in  the  State  of  California. 

This  subcommittee  has  been  especially  concerned  with  establishing 
the  actual  present  status  of  welfare  expenditures  in  California  and 
Avhat  outlays  may  be  expected  in  the  future,  taking  into  account  fore- 
seeable changes  in  program  and  caseloads. 

While  keeping  in  mind  recent  criticisms  directed  at  portions  of  the 
Aid  to  Needy  Children  program,  the  subcommittee  has  felt  that  the 
problem  of  welfare  costs  runs  deeper  and  wider,  and  the  members 
have  hoped  to  provide  an  overall  picture  of  cost  factors  involved  in 
all  programs  of  public  social  welfare  in  the  State. 

AVhen  people  object  to  the  rising  cost  of  public  welfare  budgets  in 
California  the}"  say  they  have  no  wish  to  deprive  persons  who  are  in 
need,  but  they  are  concerned  about  the  size  of  the  total  tax  bill. 

They  also  see  no  end  in  sight  for  the  rise.  The  California  population 
is  increasing  at  both  ends.  The  rate  of  addition  of  children  is  at  an 
alltime  high,  and  at  the  upper  end  we  are  adding  to  population  by  a 
greater  ability  to  prolong  life. 

These  two  groups,  children  and  oldsters,  contribute  little  to  taxes, 
but  their  shelter,  care,  education  and  leisure  require  steadily  growing 
investment. 

So  taxpayers  wince.  They  see  the  federal  government  increasing  its 
role  in  welfare  programs,  but  this  is  little  consolation  when  it  is  obvious 
that  federal  levies  distributed  for  this  purpose  in  California  probably 
will  cost  the  California  taxpayers  more  than  these  programs  are  bring- 
ing back  in  federal  aid. 

They  look  for  assurance  that  California's  welfare  program  is  soundly 
based,  wisely  administered  and  free  from  waste. 

Those  charged  with  administration  of  these  programs  echo  these 
aims,  and  each  administrator  has  ideas  he  thinks  would  improve  the 
system. 

One  inescapable  fact  stands  out.  Although  public  assistance  expendi- 
tures rose  from  $356  million  in  1949-50  to  $521  million  in  1959-60, 
there  was  a  drop  in  statewide  per  capita  cost  of  the  welfare  programs 
taken  together.  In  10  years  it  fell  from  $30.18  to  $28.30,  despite  price 
inflation. 

PROCEDURES 

The  Subcommittee  on  Welfare  Costs  has  striven  for  honest,  unbiased 
stock-taking. 

The  preliminary  work  included  conferences  by  the  subcommittee  con- 
sultant with  state,  area,  and  some  county  directors  of  welfare;  and 
with  representatives  of  the  California  Taxpayers'  Association,  the 
County  Welfare  Directors  Association,   the   County   Supervisors  As- 
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soL'iation  of  Califuniia,  tlic  State  C'haiuhcr  of  L'uiinuciH'c,  the  State 
Board  of  Eciualization.  the  State  Department  of  Finance  and  the  Leg- 
islative Analyst. 

Ill  August  1959,  as  a  result  of  these  confi-renees  and  the  materials 
gathered,  it  was  decided  to  eondiiet  a  study  in  1!)  of  the  58  counties. 
These  11)  counties  were  selected  on  a  samjiling  basis  as  reflecting  dif- 
ferences in  population,  topograjjhy.  aihiiinistrative  inillei-n  and  ])hi- 
losophy.  Tiiese  were: 

Alameda  Kings  San  Joaquin 

Butte  Lake  San  Luis  Obispo 

Calaveras  Merced  Solano 

Contra  Costa  Modoc  Sonoma 

Humboldt  Nevada  Ventura 

Imperial  Orange 

Inyo  Sacramento 

A  (luestiunnaire  was  i)i-epared  and  sent  to  welfare  directors  of  the 
19  counties  witii  the  uiuhn-standing  that  the  consultant  would  visit 
each  to  gain  supi)]cmentary  information. 

The  subcommittee  held  a  hearing  in  SacraiiKMito  on  December  11, 
lf)59,  and  another  in  Los  Angeles  on  January  15,  1900,  to  learn  the 
views  of  \ho  general  public,  the  county  directors  of  welfare,  the  mem- 
bers of  the  State  AVelfare  Board,  Slate  De])artment  of  Social  Welfare, 
county  supervisors,  taxpayers'  associations,  and  other  organizations 
and  professions  concerned  with  this  subject. 

In  March  1960,  Los  Angeles  Coioity  was  added  to  the  study  because 
no  sampling  in  California  could  be  complete  without  this  preponderant 
area.  But  it  was  d(>cided  to  devote  a  separate  section  of  this  rej)ort 
to  Los  Angeles  County  because  its  welfare  administrative  organization 
was  so  different,  by  reason  of  po])ulati()n  and  geogra]>hical  area,  as 
not  to  be  comparable  with  other  counties  in  the  study. 

In  J  mil'.  l!Hi().  the  subcommittee  held  a  public  conference  in  Los 
Angeles  to  discuss  a  proposal  made  at  the  January  15  hearing,  for 
state  co-operation  in  one  or  more  county  pilot  studies  to  try  out  a  new 
administrative  approach  in  public  welfare.  Members  of  the  subcom- 
mittee have  also  met  in  executive  session  to  di.scuss  procedures  and 
findings  in  regard  to  welfare  costs. 

CONCLUSIONS 

From  the  hearing  testimony,  (|uestionnaires,  consultant's  visits  car- 
ried out  as  plainied,  and  from  conferences  and  extensive  c()rres])ondence 
with  authorities  in  the  field  of  public  welfare  these  cohcIksuhis  emerge: 

Thei'e  are  strengths  as  well  as  weaknesses  in  California's  Avelfare 
system. 

California  is  among  the  leading  states  in  standards  of  welfare  aid 
given  and  is  relatively  liberal  in  terms  of  real  and  personal  property 
which  reci|)ients  may  retain  in  (|ualifying  for  aid;  but  there  is  too 
much  lack  of  cohesion  among  the  vai-ious  programs  and  too  much 
costly  complexity  in  law  and  execution. 

The  Legislature,  along  with  j)ublic  welfare  oHieials,  should  address 
itself  to  these  shortcomings  now,  before  new  federal  laws,  in  con- 
temjjlation,  can  further  comi>lica1e  the  problem. 
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II.   RECOMMENDATIONS 

RECODIFICATION 

Recommendation:  The  standing  Code  Commission  should  reoro:anize 
and  clarify  the  entire  Welfare  and  Institntions  Code  to  make  it  easier 
to  administer. 

Reason:  Provisions  are  too  many,  too  conflicting,  too  susceptible  of 
differing  interpretations  all  along  the  line,  and  therefore  productive  of 
unnecessary  costs  and  inequalities. 

STATE  STRUCTURE 

Recommendation:  The  I^egislature  should  recommed  that  the  Gov- 
ernor of  California  consider  simplification  of  the  administrative  struc- 
ture of  the  State  Department  of  Social  Welfare  and  the  possible  modi- 
fication or  elimination  of  the  three  area  social  welfare  offices. 

Reason:  Over  the  years  this  department  has  grown  enormously,  with 
overlapping  layers  of  functions  and  personnel. 

PILOT  PROJECTS 

Recommendation:  The  State  should  encourage  the  setting  up,  in  a 
few  selected  counties,  of  pilot  or  demonstration  projects  to  make  full 
test  of  a  more  effective  type  of  welfare  service  program,  aimed  at  pre- 
vention and  restoration  and  focused  on  helping  dependent  persons 
to  achieve  independence  and  self-care ;  prevent  delinquency  and  crime ; 
and  prevent  avoidable  deterioration  of  family  life.  It  is  proposed  that 
approved  county  demonstration  programs  be  established,  with  adequate 
provision  for  research,  and  with  state  financing  of  the  added  costs  of 
these  projects. 

Reason:  There  is  need  of  a  new  look,  and  a  whole  look,  at  welfare. 
Present  public  assistance  and  social  welfare  services  are  too  piecemeal 
and  too  unrelated  to  achieve  the  social  objectives  just  mentioned.  The 
present  system  does  not  help  people  avoid  emergencies  of  financial  de- 
pendence on  society ;  it  merely  seeks  to  tide  certain  groups  of  them  over 
until  the  emergencj^  has  passed,  and  it  often  results  in  their  adopting 
dependence  as  a  way  of  life.  State-supported  pilot  projects  might  Avell 
lead  to  a  more  comprehensive  approach. 

ATTITUDE  IN  LEGISLATION 

1.  Recommendation:  The  Department  of  Social  Welfare  should  keep 
attention  focused  on  long-range  objectives.  Prior  to  introducing  a  legis- 
lative bill  it  should  discuss  the  bill's  aims  and  methods  with  the  State 
Social  Welfare  Board  and  should  also  inform  the  State  Personnel 
Board,  the  Department  of  Finance,  and  legislators  of  the  intent  of 
the  measure. 

Reason:  This  would  lessen  overlapping  of  existing  laws  and  minimize 
the  chance  of  hasty  legislation  that  later  would  be  difficult  to  change. 
Over  the  past  30  years  (since  1929)  every  decision  to  relax  aid  eligibil- 
ity in  California  has  become  permanent;  the  Legislature  has  not  later 


10  ASSEMBLY   WAYS  AND   MEANS    COMMITTEE 

moved  to  retrench,  restrict  or  hold  down  costs.  This  practical  reality 
should  1)0  roincndjci-od  whenever  welfare  bills  are  being  prepared. 

2.  Recommendation:  The  Legislature,  when  enacting  welfare  legis- 
lation, should  always  make  clear  its  intent. 

Reason:  This  would  avoid  costly,  troublesome  confusion  at  county, 
state  and  sometimes  federal  levels.  In  the  Welfare  and  Institutions 
Code  there  is  no  clear  statement  of  present  legislative  intent  in  many 
important  areas  of  welfare  administration. 

3.  Recommendation:  The  Legislature  should  do  all  in  its  power  to 
regain  budget  control  of  the  appropriations  for  the  welfare  programs, 
so  as  to  have  opportunity  for  review  from  time  to  time. 

Reafton:  The  Legislature  has  the  responsibility  of  finding  the  revenue 
for  welfare  programs.  However,  the  "Welfare  and  Institutions  Code 
puts  about  97  percent  of  state  welfare  costs  outside  of  Legislature  bud- 
get control  and  review  by  making  them  continuous  appropriations,  and 
the  remaining  3  percent  is  influenced  by  the  97  percent.  The  State 
Social  AVelfare  Board  has  the  power  to  increase  the  co.sts  of  welfare 
programs  without  seeking  legislative  approval ;  can  adopt  policies  that 
increase  cost  Avithout  asking  the  cost,  and  it  may  also  commit  the  State 
to  substantial  costs  without  the  fiscal  responsibility  of  finding  the 
necessary  revenue. 

RECOVERY 

Recommendation:  The  State  and/or  county  should  be  empowered 
to  place  a  lien  on  the  property  of  any  welfare  aid  recipient.  This  should 
be  for  the  amount  of  money  paid  him  while  on  aid — without  any  in- 
terest charge.  At  his  death,  or  the  later  death  of  his  spouse,  the  welfare 
repayment  should  have  first  call  on  proceeds  from  the  sale  of  the 
property. 

Reason:  Besides  its  fairness,  this  would  greatly  reduce  the  overall 
co.st  of  welfare  aid.  It  would  also  tend  to  encourage  responsible  rela- 
tives to  support  persons  who  otherwise  might  become  dependent  on 
welfare  support.  Throe-fourths  of  the  states  have  such  recoverj^  liens. 

"RESPONSIBLE  RELATIVES" 

Recommendation:  The  '•  responsible  relative"  law  should  be  changed 
so  as  not  to  require  contributions  from  hard-pressed  relatives.  It  should 
permit,  but  not  compel,  a  district  attorney  to  prosecute  a  relative  Avho 
fails  to  make  the  contribution  prescribed  by  law.  It  should  increase  the 
amount  of  income  a  single  person  can  receive  without  having  to  con- 
tribute to  his  parents  if  they  apply  for  aid. 

Reason:  Willy-nilly  prosecutions  for  noncontribution  can  be  unjust 
to  breadwinners  who  find  it  diiificult  to  support  their  own  families.  In 
the  ca.se  of  single  persons,  many  county  welfare  directors  feel  it  is  un- 
fair to  re(|uire  contributions  from  people  with  monthly  net  incomes  as 
low  as  $200,  particularly  when  the  not  is  figured  as  gross  minus  only 
20  percent.  Some  would  abolish  the  "rosiionsiblo  relatives"  provision 
entirely.  Others  would  raise  both  tlie  contribution  level  and  the  allow- 
able deduction  from  gross. 
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UNIFORMITY 

Recommendation:  The  Legislature  should  establish  a  much  hiiiher 
degree  of  uniformity  among  welfare  programs,  to  get  greater  equity 
and  cost-saving  simplification : 

1.  Greater  uniformity  in  eligihility  requirements  as  among  these 
types  of  aid:  Old  Age  Security,  Aid  to  Needy  Children,  Aid  to 
the  Blind,  Aid  to  the  Totally  Disabled,  and  General  Relief. 

2.  Greater  uniformity  (and  simplicity)  in  determining  the  size  of 
grants  in  all  the  above  programs.  There  should  be  a  flat  grant, 
with  income  deducted,  to  cover  basic  needs  and  allow  something 
for  what  are  now  called  "special  needs" — the  justification  for 
which  has  been  diminished  by  the  State  Medical  Care  Program, 
particularly  in  OAS  and  AB.  The  State  should  no  longer  partici- 
pate in  making  "special  needs"  grants  as  such.  The  flat  grant 
should  be  a  standard  family  allowance  based  on  the  size  of  the 
family  without  reference  to  ages  of  family  members.  The  stand- 
ard should  be  comparable  to  that  for  Aid  to  Needy  Children 
families. 

3.  A  single  formula  of  cost  sharing,  as  between  State  and  the  coun- 
ties, for  all  those  programs  toward  which  both  contribute. 

4.  Greater  uniformity  of  recordkeeping  for  all  aids  in  the  county 
and  state  welfare  departments. 

Reasons:  The  reasons  for  such  sweeping  proposals  can  best  be  ex- 
pressed, perhaps,  in  the  Avords  of  one  of  the  many  county  welfare 
directors  in  California  who  have  begged  for  a  greater  degree  of  uni- 
formity. He  writes,  after  a  staff  conference : 

"The  complexities  of  the  present  program,  both  in  law  and  in 
regulation,  have  multiplied  to  the  point  where  it  is  nearly  im- 
possible to  provide  a  real  service  program  with  present  numbers  of 
staff  in  county  welfare  departments.  Yet  we  are  convinced  that 
'the  taxpayers'  will  not  stand  for  higher  administrative  costs 
and  bigger  staffs  because  California's  administrative  costs  are 
already  quite  high  compared  to  many  other  states.  Hence,  there 
must  be  simplification  of  the  eligibility  laws  and  rules  if  we  are 
to  free  existing  staff  and  administrative  dollars  to  do  a  real  serv- 
ice program  in  those  aids  where  such  service  will  hopefully  lead 
to  rehabilitation  of  families  and  to  better  control  of  loads  and 
costs.  The  sheer  weight  of  involved  eligibility  determination,  pre- 
cise measurement  of  basic  and  special  needs,  and  the  tremendous 
range  and  volume  of  accounting  and  statistical  operations  re- 
quired by  all  of  the  wide  variations  in  the  programs  prohibits 
much  else  today,  and  yet  costs  California  a  comparatively  high 
number  of  administrative  dollars. 

"We  need  more  nearly  uniform  eligibility  requirements  among 
the  aids,  much  simpler  methods  of  determining  the  amount  of 
grant  in  all  programs,  uniformity  among  aids  in  this  determina- 
tion so  that  the  complexities  of  accounting  and  statistics  are  re- 
duced, and  identical  matching  formulas  for  all  aids  to  simplify 
claiming  procedure. 
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"All  of  this  Moiilcl  ])e'nnit  uniform  recordkeepiiif;  instead  of 
conipletcly  separate  forms  and  case  records  as  are  required  today. 
It  would  also  permit  (staff)  workers  to  carry  integrated  caseloads 
by  geographical  assignment,  thereby  materially  reducing  travel 
time  and  costs  now  duplicated  every  day  throughout  the  State  as 
ANC,  OAS,  ATD,  AB  and  GR  workers  each  go  their  separate 
ways  to  the  same  neighborhood. 

"With  siu'h  uniformity  one  application  form,  one  certificate  of 
approval  or  denial.  o)ie  flexible  case  record  outline,  one  set  of 
accounting  and  statistical  forms  could  suffice  instead  of  four  or 
five.  One  case  record  could  contain  everything  pertaining  to  a 
household  even  though  three  or  four  different  categorical  aids 
were  going  into  the  household. 

"As  it  is  now  (Jrandpa  gets  OvVS — separate  records,  all  the 
way.  Grandma  gets  AB — maybe  the  same  worker,  maybe  another, 
and  separate  records  all  the  way. 

"Daughter  gets  ANC — again  .separate  worker,  separate  records 
all  the  way.  And  finally  perhaps  an  older  disabled  son  in  the 
same  home  gets  GR — again  separate  worker,  separate  records  all 
the  way.  Yet  all  these  people  live  under  one  roof  as  one  family 
unit;  pool  their  resources,  eat  at  the  same  table,  and  jointly  pay 
the  household  bills.  AVe  talk  today  of  becoming  public  family 
service  agencies,  but  the  laws  and  rules  under  which  we  grant 
aid  require  us  to  single  out  individuals  for  public  assistance  rather 
than  consider  realistically  the  family  unit  as  a  whole. 

"With  uniformity  as  suggested  Ave  should  have  the  administra- 
tive funds  left  to  really  become  public  family  service  agencies 
devoted  to  helping  people  back  on  their  own  feet. 

"A  number  of  other  states  have  succeeded  notably  in  achieving 
this  uniformity.  I  submit  that  California  could  borrow  the  best 
of  some  of  these  states'  uniformity  principles,  both  in  law  aiul 
regulation,  without  losing  the  best  of  its  own  good  and  ade(|uate 
treatment  of  needj'  people,  or  the  advantages  of  local  administra- 
tion. But  this,  of  course,  means  a  complete  recodification  of  the 
Welfare  and  Institutions  Code." 

The  tremendous  complexity  of  the  public  assistance  programs,  both 
in  law  and  rules,  is  the  primary  cause  of  this  State's  being  the  second 
highest  in  the  nation  in  administrative  expenditures  for  welfare. 

A  flat-grant  provision,  and  no  "special  needs"  grants  in  addition, 
would  enable  clients  to  know  what  to  expect  as  an  aid  maximum  and 
would  encourage  them  to  try  to  get  the  most  for  their  money  in  terras 
of  food,  shelter  and  utilities.  It  would  virtually  eliminate  the  exceed- 
ingly exixMisive  bookkcejiing  process  (about  $10  jicm'  entry)  of  in- 
creasing or  decreasing  a  recipient's  grant  from  month  to  month. 

The  single  cost-sharing  formula  proposed  here  would  further  cut 
bookkeeping  costs.  A  uniform  formula  should  be  adopted,  the  exact 
ratio  to  be  based  on  present  statewide  state-county  .shares  of  the  com- 
bined programs.  The  formula  should  be  a  mutually  agreed  uniform 
ratio. 
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WELFARE  MANUALS 

Recommendation:  The  State  Department  of  Social  Welfare  should 
simplify  its  manuals  for  the  various  aid  pro^jrams,  eonfininji;  them  as 
nearly  as  possible  to  an  outline  of  goals  to  be  achieved  and  premises 
to  be  taken  into  account  in  making  decisions. 

Beasons:  Today,  for  one  of  the  aid  categories  alone — Old  Age  Se- 
curity— the  welfare  worker  is  supposed  to  learn  and  know  684  pages 
of  instruction,  pages  that  are  constantly  revised  as  new  rules  are 
fashioned  to  meet  every  conceivable  case  situation. 

It  is  almost  impossible  for  the  welfare  worker,  administrator  or 
legislator  to  get  a  clear  idea,  among  all  these  details  as  to  how  a  specific 
detail  relates  to  a  basic  purpose.  In  many  situations  it  is  therefore 
difficult  to  find  two  social  work  practitioners  who  can  completely  agree 
as  to  the  proper  grant  determination. 

The  cost  in  staff  time,  State  and  local,  of  preparing,  distributing  and 
assembling  a  constant  flow  of  new  pages  to  be  inserted  in  every  program 
manual  is  prohibitive. 

STAFF  YARDSTICKS 

Recommendation:  The  State  Department  of  Social  Welfare,  in  co- 
operation Avith  the  counties,  should  develop  positive  standards  for  size 
and  composition  of  county  staffs  needed  to  meet  caseload  situations. 

Reason:  Staffing  patterns  definitely  affect  costs  and  efficiency;  and 
the  lack  of  a  good  pattern  is  felt  by  taxpayers  and  aid  recipients  alike. 

MERIT  SYSTEM 

Recommendation:  The  State  Social  AVelfare  Board  should  review  the 
state  merit  system  as  it  now  operates  in  44  of  the  58  county  welfare 
departments;  it  should  bear  in  mind  the  general  rule  that  the  smaller 
the  county's  population  the  fewer  its  resources,  the  more  difficult  the 
welfare  worker's  job,  the  greater  the  skill  needed  if  recipients  are  to 
be  rehabilitated  and  taken  off  the  rolls. 

Reason:  Comparison  with  the  locally  administered  civil  service  sys- 
tems in  the  14  other  counties,  which  are  required  to  meet  State  Social 
Welfare  Board  requirements,  may  suggest  cost-saving  improvements  in 
both  types. 

TRAINING 

Recommendation:  The  State  should  make  it  mandatory  for  every 
social  worker  in  every  county  welfare  office  to  receive  in-service  train- 
ing in  work  objectives  and  in  how  to  effect  them.  This  could  be  done 
through  planned  courses  given  two  hours  a  week  on  office  time  by  a 
well-qualified  person  on  the  State  Department  of  Social  Welfare  train- 
ing staff. 

The  State  Department  of  Social  Welfare  should  expand  its  training 
staff,  now  limited  to  two  persons. 

All  state  colleges  and  university  branches  not  now  providing  under- 
graduate majors  in  social  work  should  be  encouraged  to  offer  them. 

The  State  should  develop  a  scholarship  program,  using  federal  and 
state  funds,  for  students  showing  promise  in  the  fields  of  social  welfare. 

The  State  should  try  to  expand  the  present  "leave  with  pay"  plan 
enabling  members  of  county  welfare  staffs  to  get  professional  education 
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in  social  welfare.  It  should  examine  factors  that  have  limited  use  of  the 
federal-state  "leave  with  pay"  so  that  more  use  can  be  made  of  federal- 
state  matching  grants;  and  it  should  encourage  boards  of  supervisors 
to  vote  educational  leaves  to  welfare  staff  members. 

Reasons:  Fully  qualified  staff  is  lacking,  in  large  part,  today.  It  is 
necessary  to  an  effective  public  welfare  program.  Training  costs  would 
be  more  than  offset  by  savings  in  aid  payments. 

SPECIAL  CARE  FOR  CHILDREN 

Recommendation:  The  State  slioiild  make  some  funds  available  to 
counties,  on  a  matching  basis,  to  help  pay  the  cost  of  care  away  from 
home  for  children  who  need  it  and  are  not  eligible  for  Aid  to  Needy 
Children. 

Reason:  Frequently  families  who  are  completely  self-supporting 
under  ordinary  circumstances  need  financial  help  desperately  to  provide 
out-of-home  care  for  a  defective  or  disturbed  child.  They  cannot  afford 
the  $150  or  more  per  month  which  special  care  of  this  kind  costs.  Some 
counties  lielp  families  in  sueli  situations,  usin<>:  county  funds  solely, 
but  many  counties  do  not — and  some  very  sad  instances  of  family  break- 
down have  resulted. 

FOSTER  CARE  LICENSING 

Recommendation:  The  State  should  reimburse  counties  for  a  fair 
proportion  of  the  cost  of  time  actually  spent  in  locating,  studying,  ac- 
cepting or  rejecting  and  (if  accepted)  supervising  homes  for  foster 
care  of  children. 

Reason:  If  the  county  performs  a  high-quality  licensing  job  for  the 
State  the  present  $65  flat  payment  to  the  county  for  each  new  or 
renewal  license  is  not  enough.  Continuance  of  such  a  low-level  payment 
tempts  a  county  welfare  department  to  approve  annual  renewals  with- 
out thorough  investigation. 
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III.  SUPPORTIVE  BACKGROUND 

THE  PROGRAMS 

There  are  12  public  welfare  programs  in  California  today.  They 
provide  aid  to  more  than  600,000  persons  at  a  cost,  federal,  state  and 
county,  of  slightly  over  $521  million  a  year  (fiscal  1959-60).  This  is 
a  $26  million  increase  in  a  year,  attributable  to  inflation,  to  increases 
in  certain  caseloads,  and  to  grant  increases  provided  by  the  Legislature 
in  1959. 

The  federal  government  helps  with  the  financing  of  6  of  these  12 
programs,  the  State  with  11,  and  the  counties  with  10.  In  one,  general 
relief  (sometimes  called  general  assistance),  the  county  bears  the  entire 
burden. 

Most  of  the  programs  are  administered  by  the  58  county  welfare 
departments,  each  headed  by  a  director  appointed  by  a  county  board 
of  supervisors.  But  the  federal  government  requires,  as  a  condition  for 
helping  any  program,  that  the  State  supervise  administration  by  the 
county.  And  in  a  few  programs  (these  cost  relatively  little)  the  State 
either  shares  administration  with  the  county  or  handles  it  alone. 

The  principal  legal  basis  for  the  State's  public  welfare  programs 
is  the  Welfare  and  Institutions  Code.  Supervision  and  policymaking 
for  all  state  welfare  programs  is  delegated  to  the  State  Department  of 
Social  Welfare,  which  is  guided  by  the  policy  decisions  of  the  State 
Social  Welfare  Board.  The  legal  responsibility  for  correctly  adminis- 
tering most  of  the  programs  is  delegated  to  the  county  boards  of  super- 
visors or  their  agents,  the  county  directors  of  welfare. 

Although  the  supervisors  hire  and  fire  the  director,  many  of  his 
decisions  cannot  be  governed  by  them  because,  to  a  great  extent,  he 
is  bound  to  make  his  determination  in  accordance  with  federal  and 
state  law  and  regulation. 

The  Lineup 

The  program  lineup  in  California  is  this : 

First,  there  are  four  so-called  "categorical  aids,"  where  the  appli- 
cant belongs  to  a  special  group  of  needy,  recognized  by  both  federal 
and  state  law.  These  programs,  which  together  take  the  great  bulk  of 
public  welfare  funds,  are : 

Source  of  funds  Administered  hy 

1.  Old  Age   Security    (OAS)_- . Federal,  State,  County  County 

2.  Aid  to  Totally  Disabled   (ATD) Federal,  State,  County  County 

3.  Aid  to  Needy  Blind    (AB) Federal,  State,  County  County 

4.  Aid  to  Needy  Children  in  Family  Groups 

(ANC-FG)     Federal,  State,  County  County 

Then  there  are  the  following  extensions  of  help  to  blind  persons  and 
needy  children — extensions  to  which  the  federal  government  gives  no 
direct  aid : 

Source  of  funds  Administered  hy 

5.  Aid  to  the  Partially  Self-supporting  Blind 

(APSB)    State,  County  County 

6.  Aid  to  Needy  Children  in  Boarding 

Homes    (ANC-BH)    State,  County  County 
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Next,  aiijilyiii^-  to  all  six  of  the  foregoinj?  gfroups,  is 

Source  of  funds  Administered  by 

7.  Mcdiciil  Care State,  County  County 

But  the  8tato  also  feels  it  iiei-essary  to  prevent  blindness,  so  we  have 
this  progfrani : 

Source  of  funds  Administered  hy 

8.  Prevention  of  Blindness State  State 

The  federal  government  (Children's  Bureau)  helps  to  jiay  for  cer- 
tain services  to  aid  children,  and  in  this  it  is  joined  by  the  State  and 
by  counties  havin*'-  special  projects  to  this  end.  So  we  "et : 

Source  of  funds  Admi)iistered  hy 

!>.  Child  Wclfjirc  Scrvicos    (CWS) Federal,  State,  County  County 

The  state  takes  major  responsibility  for  lieensin":  boardinf;  homes 
for  children  antl  aoed ;  for  insurinji;  suitable  adoptions  ( reliiuiuish- 
ment  and  iiide])endent)  ;  and  for  limited  service  in  intercountry  adop- 
tions. The  State  may  provide  service  itself,  or  may  delegate  these 
responsibilities  to  counties  where  it  feels  the  counties  are  ready  for  it ; 
and  it  also  issues  licenses  to  approved  private  adoption  agencies.  So 
we  have  these  programs : 

Source  of  funds         Administered  hy 

10.  Iiic('n.siM{,'    State,  County       State  and/or  County 

11.  Adoptions   State  State  and/or  County 

Finally,  state  law  requires  each  county  to  maintain  a  general  relief 
program,  including  indigent  medical  care.  General  relief,  or  general 
assistance,  is  a  sort  of  catchall  for  indigent  and  other  needy  persons 
who  cannot  (pialify  under  one  of  the  federal  or  state-supported  jiro- 
grams : 

Source  of  funds  Administered  by 

lli.  (JcMicial    Relief    (GR) County  only  County 

Counties  usually  also  include,  under  the  (ieneral  Relief  heading, 
funds  which  they  use  to  supi)lenu'iit  categorical  aid  i)ayments  when 
the  needs  occur  that  are  not  allowable  within  statutory  grant  maxi- 
mums. 

Program  Costs 

The  I'oui-  federallv  aided  "categorical  aids"  and  their  two  nonfed- 
erally  aided  cousins  (ATSB  and  AXC-BII)  cost  $504.;i:)7.()()0  of  the 
$521  million  spent  for  public  welfare  in  the  State  in  fiscal  1 !).")!)-()(). 

Administrative  costs  (federal,  state,  and  county)  took  $54,857,000 
of  this.  Recipients  received  aid  as  folloAvs  (see  also  projected  figures 
for  1960-61)  : 

jy5!)-l!MiU  nmi-liHil  (projected) 


OAS 
A 'I'D 

Costs  ♦ 
.$270.!M»O.()OO 
!t.4(K»,(M)(» 
17,tJ<K).0(M) 

140.I'>IH).0(I() 

lo.(;o(».o(H> 

Caseload 

(persons) 

L>r.7,S.S(> 

S,04r. 

l.'J^S.S.') 

:ir,4,77r. 

12,1JM) 

Cost 

$L'7:i.r.(io,<M)o 

1 :'..".  KM  ».0(K» 
lS.(MMt.(KK) 

14(I.70(I.(M»0 
11,.-.(M».(HKI 

Caseload 
(persons) 

•J."i:{.(M)0 
11.  !.">.-. 

\V,   and 
A\C: 
-F(J    . 

APSB 

I4.:nr. 
iir.i.,s7r) 

-HII 

IL'.S.IO 

Total 

$44{»,n(M).0(>0 

n46,(57r» 

.$4r,8,000,000 

r.4:i,3nr) 

(TIh'so    tlKilrcs.    siipplirti    hy    the    Stale    Wi'lfiirc    l>i'|iiirlment.    iiifluili-,    in    each    kikii|>.    niiilical    care.    The 
total  of  such  medical  costs  was  $32,100,000.) 


SUBCOMMITTEE  ON   WELFARE   COSTS  17 

The  federal  g'overnment  sets  standards  the  states  must  meet  to  get 
federal  assistance  funds.  It  grants  the  funds  on  a  matching  basis  up  to 
a  fixed  maximum. 

California  participates  in  every  federally-aided  welfare  program.  In 
the  categorical  aid  programs  it  and  the  counties  extend  full  aid,  without 
federal  sharing,  to  persons  not  eligible  under  federal  definition. 

Within  bounds  set  forth  in  the  Social  Security  Act  the  states  have 
wide  latitude  in  deciding  how  their  programs  are  to  be  organized  and 
administered,  who  is  eligible  for  aid,  and  how  much  eligible  persons 
shall  get.  There  are  wide  differences,  as  well  as  similarities,  state  by 
state,  depending  on  economic  conditions  and  the  attitudes  of  the  bodies 
politic. 

Some  states  have  tried  hard  to  simplify  welfare  laws  and  regulations 
and  make  application  within  their  borders  uniform.  They  have  the 
same  basis  for  determining  need  in  all  the  categorical  aid  programs. 

In  Oregon,  to  take  only  one  example,  the  state  and  counties  divide, 
by  the  same  fixed  formula,  the  cost  of  that  part  of  the  four  categorical 
aid  programs  not  borne  by  federal  funds. 

In  California,  by  contrast,  each  categorical  aid  has  a  different  basis 
for  determining  need  and  a  different  basis  for  dividing  the  nonfederal 
share  between  the  State  and  the  counties.  As  among  the  counties  of 
California  there  are  also  great  variations,  the  greatest,  of  course,  being 
in  the  field  of  general  relief,  the  program  financed  solely  by  the  counties 
without  supervision  by  the  State. 

The  supervisors,  in  framing  their  annual  county  budgets,  take  into 
account  the  amounts  needed  for  matching  federal  and/or  state  funds 
and  for  general  relief.  The  size  of  their  appropriation  for  welfare  de- 
pends partly  on  economic  and  social  conditions  and  partly  on  the  degree 
of  liberality  toward  welfare  recipients.  California  counties  devote  from 
9  to  41  percent  of  their  total  budgets  to  welfare. 

Of  the  $521  million  cost  of  public  welfare  in  California  in  1959-1960, 
the  sources  were  : 

Percent 

Federal 43.5 

State 36.7 

Counties 19.S 

A  breakdown  for  the  year  1958-1959  showed  that  the  counties,  taken 
together,  paid  the  following  shares  of  the  following  programs : 

Percent 

Old  age  security 10.4 

Aid  to  the  blind 18.0 

Aid  to  needy  children 24.1 

Aid  to  disabled 12.3 

Medical   care   for  foregoing   00.0 

Board  home  licensing 12.2 

Adoptions 2.7 

General  relief  (including  indigent  medical  care) 100.0 

Because  sharing  formulas  for  the  various  programs  differ  greatly,  if 
an  applicant  can  qualify  under  two  or  more  programs  the  temptation 
arises  to  place  him  in  a  category  most  advantageous  for  the  county. 
But  despite  such  differences  and  such  temptations,  there  is  remarkable 
stability  in  the  combined  counties'  share  of  total  costs.  It  amounted  to 
19.8  percent  in  1958-1959,  as  it  did  the  following  year;  and  the  figure 
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has  remained  at  about  20  percent,  with  no  significant  variation,  for  the 
last  nine  years. 

Til  is  fact  has  led  some  people  to  suggest  that  much  time  and  labor 
could  be  saved,  and  much  confusion  eliminated,  by  using  one  sharing 
formula  for  all  the  programs  just  listed.  In  other  words,  charging  the 
counties  about  one-fifth  across  the  board. 

Present  Sharing  Formulas 

In  OAS,  ATD  and  AB  the  federal  reimbursement  is  $38.50  for  each 
recipient.  Above  that,  up  to  limits  set  by  California  law,  the  State  and 
county  share  costs  on  a  basis  of  six-sevenths  State  and  one-seventh 
county  for  OAS  and  ATI),  but  on  a  basis  of  three-fourths  state  and  one- 
fourth  county  for  AB. 

In  ANC-FG,  where  present  federal  reimbursement  is  $17.50  for  the 
need}'  relative  or  caretaker  of  the  child,  plus  $19  for  each  child  eligible 
under  federal  regulations,  the  additional  cost,  up  to  the  statutory 
limit,  is  shared  67.5  percent  State  and  32.5  percent  county. 

EXAMPLE :  Grant  of  $215  for  caretaker  and  3  children : 

$215.00 
Federal  share — $17.50  for  caretaker  plus  3  x  $19 74.50 

Balance    $140.50 

State  share     —67.5  percent  of  $140.50 94.83 

County   share — 32.5  percent  of  $140.50 45.66 

In  OAS,  ATD,  AB  and  ANC-FG  cases  that  are  ineligible  for  federal 
participation,  the  State  bears  five-sixths  of  each  payment,  the  county 
one-sixtli.  The  same  ratio  applies  in  APSB  and  ANC-BH  programs, 
where  there  is  no  federal  participation. 

In  special  cases  in  any  of  the  six  groups  just  named  the  county  may, 
if  it  wishes,  supplement  the  aid  with  county  general  relief  funds. 

Administrative  costs,  as  distinguished  from  aid  given,  are  reimbursed 
50  percent  hy  the  federal  government  in  cases  involving  categorical- 
aid  recipients  eligible  under  federal  rules.  The  State  bears  the  adminis- 
trative costs  in  the  Prevention-of-Blindness  Program;  the  counties  bear 
the  administrative  cost  of  general  relief. 

Determination  of  Needs 

There  are  wide  variations,  in  California,  in  determining  how  much 
aid  the  ditferent  groups  of  welfare  recipients  are  entitled  to. 

For  OAS  and  AB,  there  is  a  cross  between  a  fiat  grant,  minus  income, 
and  the  budget  method. 

An  OAS  recipient  may  receive  up  to  $95  a  month  to  cover  normal 
living  expenses.  These  "basic  needs,"  so  called,  cover  rent,  utilities, 
clothing,  education,  household  operations,  recreation,  transportation,* 
personal  items  such  as  toothpaste,  and  incidentals. 

In  addition  there  are  allowances  for  special  needs,  such  as  neces- 
sary diets  for  the  ill;  household  furniture  and  appliances  (or  repairs 
thereto)  if  needed ;  glasses,  tires  and  car  repair  if  essential. 

♦  Transportation  allowances  are  to  moot  minimum  noods  of  rocipi(>iits  in  ronnortion 
with  attciidlnB  .sfhool.-',  vlsltinK  doctors  and  clinics,  shopi>inp  aa  nocessary,  takinpr 
pait  in  .some  community  activities  (church,  recreational  affairs,  etc.).  In  some 
counties  tIR  employables  are  allowed  transportation  to  go  to  and  from  work 
until  they  get  their  fir.st  pay  check. 
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Special  needs  are  extremely  costly,  especially  in  counties  giving 
broadest  application  to  the  term.  The  number  and  complexity  of  defi- 
nitions of  special  need  items  now  existing  make  it  practically  impossible 
to  simplify  administration  of  county  welfare  programs. 

If  the  recipient  has  income  of  $20  or  more  a  month,  the  "special 
need"  is  taken  from  his  outside  income;  the  remainder  of  his  income, 
if  any,  is  supplemented  by  the  aid  grant  so  that  he  will  have  $95  for 
normal  living  expenses. 

A  recipient  with  income  less  than  $20  a  month  who  has  special  need 
gets  $95  for  normal  living  expenses  plus  any  part  of  the  $20  needed 
to  meet  the  special  need.  However,  this  recipient's  grant  will  not  be 
more  than  necessary  to  bring  his  total  income  up  to  $115  a  month. 

For  AB  the  rule  is  different.  The  maximum  grant  to  meet  basic  needs 
is  $115  a  month,  but  the  first  $11  of  income  after  earnings  of  $50  a 
month  must  be  applied  toward  meeting  basic  needs.  Any  additional 
income  may  be  applied  toward  meeting  any  special  needs.  No  special 
needs  can  be  allowed  if  the  AB  applicant's  nonexempt  income  is  $11 
a  month  or  less. 

The  State  Department  of  Social  Welfare  has  had  budgets  of  basic 
needs  for  both  OAS  and  AB  since  1942.  But  these  are  not  true  budgets. 
They  are  devices  for  determining  what  needs  (and  in  what  amounts) 
are  special  needs  to  which  outside  income  may  be  applied. 

For  ANC  the  needs  of  all  families  are  determined  on  a  budget  basis 
locally  applicable  and  adjusted  for  the  size,  ages  and  sex  composition 
of  each  recipient  family.  The  State  sets  grant  ceilings,  but  allowances 
for  transportation,  education,  recreation  and  incidentals  are  more  or 
less  determined  by  each  county;  and  $25  above  the  rent  ceiling  set  for 
a  particular  county  may  be  allowed  if  special  need  is  shown. 

For  ATD  the  law  sets  a  $106  monthly  limit  for  all  but  special  needs. 
A  basic  $76  is  allowed  for  food,  clothing,  household  maintenance  and 
incidentals;  and  up  to  $30  is  added  for  shelter  and  utilities.  The 
amount  of  aid  granted  is  determined  by  deducting  income  from  total 
allowable  needs,  or  from  $106,  whichever  is  less. 

Medical  Care 

The  1957  Legislature  established  a  medical  care  program  for  recipi- 
ents of  OAS,  AB  and  ANC,  and  provided  a  Medical  Care  Trust  Fund 
of  about  $30,000,000  annually  for  its  support.  This  money  comes  from 
a  monthly  premium  deposit  of  $6  for  each  adult  recipient,  and  $3  for 
each  eligible  child,  paid  in  equal  shares  by  the  federal  and  state  gov- 
ernments. Administration  costs  are  shared  equally  by  the  counties  and 
the  federal  government. 

Shortly  after  this  program  went  into  effect  the  expenditures  for 
medical  care  in  OAS  and  AB  far  exceeded  premium  deposits  for  these 
two  aids.  By  October,  1958  (a  year  after  the  program  became  effective), 
medical  care  expenditures  in  OAS  were  averaging  $6.86  per  recipient 
($4.37  for  prescriptions,  $2.49  for  practitioner  services)  and  in  AB — 
expenditures  were  averaging  $7.17  ($4.18  for  prescriptions,  $2.99  for 
practitioner  services).  The  ANC  program,  on  the  other  hand,  was  not 
making  full  use  of  its  medical  care  funds.  Therefore  the  department, 
construing  legislative  intent  to  be  the  spending  of  all  these  funds, 
expanded  ANC  medical  services  while  withdrawing  some  of  the  OAS 
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and  AB  medical  services.  This,  however,  resulted  in  an  unbalanced 
program. 

In  January,  1959,  the  Social  Welfare  Board,  in  an  attempt  at  bal- 
ance, adopted  a  proposal  of  the  Medical  Care  Advisory  Committee  to 
pay  only  for  drugs  found  absolutely  necessary  for  adeiiuate  medical 
care,  and  also  shifted  substantial  portions  of  medical-care  costs  over 
to  the  aid  jn'ogi-ams  l)y  i-hanging  the  sj)ecial  needs  provisions  of  the 
aid  grants. 

For  the  quarter  ended  ^larch  31,  1960,  the  average  per  month  per 
OAS  recipient  was  $6.25;  AB.  $6.02;  ANC,  $3.91. 

Tn  October,  1959,  medical  care  became  a  part  also  of  the  ATD  pro- 
gram. Einphasis  in  this  program  will  be  functional  improvement 
services. 

An  objectionable  eai'ly  feature  of  the  medical  care  program  was  that 
a  doctor  might  get  ])ayment  for  services  from  the  county  as  a  Medical 
Care  Fund  vendor  one  month,  and  the  next  month  be  notified  that  he 
must  get  his  payment  from  the  aid  recipient.  (If  a  recipient  received 
any  income  other  than  his  assistance  grant,  which  was  not  being  used 
to  meet  other  special  needs  he  must  pay  for  doctor's  care  himself.) 

The  passage  of  Senate  Bill  Xo.  515  in  1959  remedied  this  by  enabling 
county  welfare  dejiartments  to  make  all  payments  from  the  Medical 
Care  Fund.  This  greatly  simplified  the  administration  of  medical  care. 
It  also  constitutes  a  step  towai-d  furnishing  ade(iuate  medical  outpatient 
services  to  all  recipients  of  aid  regardless  of  their  income  status. 

General  relief  recipients  may  receive  medical  and  hospital  care  in 
one  of  the  81  county  hospitals,  if  the  county  considers  them  "medically 
indigent."  There  is  some  variation  among  counties  as  to  who  is  con- 
sidered medically  indigent,  but  generally  those  unable  to  pay,  have 
no  I'esponsible  relatives  able  to  pay,  and  cannot  obtain  these  services 
elsewhei-e  are  accepted. 

It  appears  that  some  of  the  cost  problems  in  the  medical  care  pro- 
grams now  are:  (1)  lack  of  leadersliip  and  adecpuite  controls  of  the 
medical  care  programs,  (2)  the  special  needs  provisions  allowing  ex- 
tensive expansion  of  medical  care  without  legislative  budget  review, 
(3)  lack  of  co-oi-dination  of  medical  care  |)rograms  with  otlier  available 
public  medical  care  in  California,  thus  in  several  instances  duplicating, 
contradicting  or  assuming  existing  programs. 

As  a  result  of  legislation  enacted  in  the  1960  Session  of  Congress, 
California  will  receive  an  additional  $18  million  a  year  to  broaden 
medical  services  for  recipients  of  OAS. 

This  new  federal  law,  effective  October  1,  1960,  also  provides  for 
special  grants  to  states  on  a  matching  basis  for  care  of  "medically 
indigent."  These  are  aged  persons  who  are  not  on  relief  but  who  are 
unable  to  meet  the  high  costs  of  medical  care. 

California  does  not  now  have  a  statewide  program  of  care  for  these 
medically  indigent  older  citizens.  Legislation  to  set  up  such  a  program 
will  have  to  be  introduced  during  the  1961  Session. 

A  medical  care  study  made  during  1959-1960  by  ]\Iargaret  Green- 
field, Public  Administrative  Analyst,  at  the  request  of  the  State  De- 
partment of  Social  Welfare,  is  expected  to  evaluate  the  present  program 
and  make  recommendations  for  desirable  changes  or  modifications. 
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STATE  WELFARE   DEPARTMENT 

The  State  Department  of  Social  Welfare  is  guided  in  its  supervision 
of  welfare  programs  by  policy  decisions  of  the  State  Social  Welfare 
Board. 

The  department  has  a  central  office  at  Sacramento  whose  major 
functions  are  program  development,  community  welfare  services,  and 
administration.  This  office  decentralizes  state  supervision  to  three  area 
offices :  Area  I,  at  Los  Angeles ;  Area  II,  at  San  Francisco ;  Area  III,  at 
Sacramento. 

The  total  central  office  staff  for  tlie  year  1959-60  averaged  304  em- 
ployees ;  the  three  area  offices  together,  296. 

The  basic  plan  of  organization  of  the  central  office  has  gone  un- 
changed for  a  number  of  years,  but  frequent  modifications  and  addi- 
tions have  added  layers  that  make  the  structure  complex  and  confusing. 
For  example:  There  are  three  medical  care  programs  (service,  drugs, 
hos]iital)  operated  by  different  divisions;  these  programs  do  not  have 
uniformity  of  method  or  of  criteria  in  establishing  fees. 

The  overall  organization  consists  of  an  executive  unit  (the  director, 
deputy  directors,  director's  staff  assistant,  medical  director,  chief 
referee,  asociate  counsel)  and  five  divisions,  each  with  4  to  10  separate 
bureaus  under  its  authority. 

Area  Offices 

The  three  area  offices  have  basic  structures  very  much  alike.  Each 

area  is  divided  into  districts : 

Los  Angeles three  districts  serving  12  counties 

San  Francisco three  districts  serving  16  counties 

Sacramento four    districts  serving  30  counties 

Each  area  is  headed  by  an  area  director  and  has  an  overall  repre- 
sentative for  each  district.  Each  has  an  administrative  analyst  and  a 
fiscal  representative.  In  addition  there  are  housed  in  each  area  office, 
but  responsible  to  the  central  office,  a  hearing  officer,  a  medical  con- 
sultant, one  or  more  research  analysts,  and  field  auditors. 

Each  area  office  has  the  following  four  sections : 

Public  Assistance  Section,  employing  a  puhlic  assistance  supervisor ;  public 

assistance    specialists ;    puhlic    assistance    eligibility    auditors ;    a    section 

clerk  ;   a  stenographer ;   and  an  operations  unit  having  a  supervisor  and 

workers  on  appeals  and  complaints. 
Child  Welfare  Section,  employing  a  child  welfare  supervisor ;  child  welfare 

specialists ;  a  section  clerk  and  stenographer. 
Office  Management  Section,  supplying  clerical  and  stenographic  help  to  the 

area  office. 
Medical   Service   Section,    employing    medical    social    work    consultants;    a 

section   clerk ;    a   stenographer,    and   the    temporary   help   of   doctors   as 

needed  on  ATD  cases. 

In  the  Los  Angeles  area  office  there  are  two  additional  sections : 

Children's  Institutional  Section,  staffed  by  child  welfare  specialists. 
Aged  Institutional  Section,  staffed  by  public  assistance  specialists. 

In  the  San  Francisco  area  office  there  is  an 

Institutional  Licensing  Section,  staffed  by  specialists  in  child  welfare  and 
public  assistance. 
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In  the  Sacramento  area  office,  licensing  is  done  by  a  unit  under  the 
Child  Welfare  Section. 

Partly  because  the  area  offices  employ  professional  field  staffs  while 
the  central  office  has  many  exclusive  fiscal  and  statistical  functions,  the 
professional  personnel  outnumbers  the  clerical  in  the  former,  while  the 
reverse  is  true  in  the  central  office. 

Payrolls  1959-60 

Professional       Clerical  Total 

Central  office 97  207                        304 

Area  offices 

Los  Angeles 84  52            136 

San  Francisco 60  30              90 

Sacramento 42  28              70       296 

Total   283  317  600 

Costs  1959-60 

Maintenance 
f>alaries  and  operation 

Central  office $1,670,868.39 

Area  offices 

Los  Angeles 711,263.65  $130,805 

San  Francisco 490,736.85  96,769 

Sacramento 382,238.82  74,892 

Relationships 

Altliough  in  tlieory  the  lines  of  a  flow  cliart  are  from  State  through 
area  office  to  district  office  to  county,  in  practice  they  careen  in  a  sort 
of  mystic  maze. 

p]ach  area  office  lias  a  counterpart  of  the  staff  specialists  in  the 
central  office,  but  relationships  are  not  clear,  nor  are  lines  of  super- 
vision uniform.  The  Department  of  Welfare  has  a  ])rocedural  manual; 
and  a  detailed  and  good  organization  handbook  is  a  part  of  it.  This 
shows  functions,  authorities,  responsibilities  and  relationships  for  all 
kc}'^  staff,  central  and  area  offices,  but  little  use  seems  to  be  made  of  it. 
There  are  differences  of  interpretation  by  those  away  from  the  cen- 
tral office.  When  new  problems  come  up  there  is  a  tendency  to  play 
by  ear.  Although  the  area  district  representative  is  expected  to  main- 
tain the  basic  administrative  ties  with  counties,  there  are  frequent 
exceptions  to  this  rule.  Counties  are  at  liberty  to  seek  help  directly 
from  the  area  offices  or  even  the  central  office.  And  the  department's 
procedural  manual,  while  emphasizing  that  the  area  office  is  the  channel 
from  central  to  county,  provides  that  the  c(Mitral  office  people  may 
deal  direct. 

This  situation  can  lead  to  confusion  if  the  central  office  interpreta- 
tion differs  even  slightly  from  that  given  to  a  county  by  the  district 
representative  or  the  area  office — and  in  any  event  creates  the  need 
of  elaborate  and  costly  "fill-ins"  so  that  the  left  hand  may  know 
what  the  right  is  doing. 

Counties  differ  in  their  attitudes  toward  state  supervision  by  area 
personnel.  A  few  welcome  it.  IMost  resist  it.  In  many  instances  coun- 
ties feel  the  area  "specialists"  are  less  competent  to  decide*  ]iarticnlar 
problems  than  the  county  staffs  they  are  supervising.  Lack  of  qualified 
area  personnel  able  to  give  leadership  to  the  county  staff  is  a  problem 


SUBCOMMITTEE  ON   WELFARE   COSTS  23 

counties  find  hard  to  cope  with.  Resistance  is  sometimes  due  to  the 
number  of  area  "specialists"  calling  on  a  county. 

"One  intelligent  well-qualified  area  person  could  give  counties  the 
necessary  information — this  would  save  endless  time  and  expense," 
one  hears. 

The  merit  system  program  is  administered  directly  from  the  central 
office. 

Training  consultation  is  provided  from  the  central  office,  since  there 
are  no  training  specialists  in  the  areas. 

Some  other  functions,  such  as  the  handling  of  life  care  contracts, 
are  also  centralized. 

Research  and  statistics  functions  are  carried  out  by  staff:  from  the 
central  office  assigned  to  the  area  offices.  So  in  effect  this  is  a  function 
of  the  central  office.  In  contradiction  to  this,  the  administrative  ana- 
lysts are  assigned  directly  to  the  areas  and  function  as  a  part  of  the 
area  staff. 

COUNTIES 

Approximately  8,650  county  welfare  employees  in  58  counties  carry 
out  the  diversified  and  complex  programs  of  welfare  which  directly 
effect  the  lives  of  over  600,000  people  in  California. 

Organization 

The  administrative  organization  of  each  county  differs  from  others 
to  some  extent,  with  some  so  divergent  as  to  defy  comparison.  The 
simplest  plan  of  organization  seems  to  be  three  divisions — adults; 
children's;  business — but  counties  having  this  structure  may  assign 
different  phases  of  work  to  these  divisions. 

The  State  Department  of  Social  Welfare  does  not  try  to  secure  uni- 
formity in  the  administrative  organization  of  the  counties.  The  theory 
under  which  it  has  operated  for  years  is  substantially  that  the  "what" 
shall  be  specified  by  rule,  but  the  "how"  is  left  to  local  discretion. 

Even  the  titles  of  county  welfare  departments  differ.  One  county 
lists  only  "Welfare  Director,  County  Office  Building."  The  57  other 
counties  use:  County  Welfare  Department,  32;  Department  of  Public 
Welfare,  9 ;  Department  of  Social  Welfare,  8 ;  Social  Welfare  Depart- 
ment, and  Social  Service  Department,  2  each ;  Department  of  Public 
Health  and  Welfare,  Public  Welfare  Department,  County  Welfare 
Commission,  and  Bureau  of  Public  Assistance,  1  each. 

The  statutes,  and  the  rules  and  regulations  of  the  State  Social  Wel- 
fare Board  are  the  single  most  important  means  for  obtaining  some 
uniformity  of  procedure.  These  set  out  provisions  for  each  board  of 
supervisors  and  county  welfare  director  to  follow  and  are  contained 
in  the  State  Welfare  Department  manuals.  The  manuals  contain 
"Handbook"  material,  as  well.  The  Handbook  material  is  not  manda- 
tory, but  it  gives  examples,  or  preferred  methods  within  the  discretion 
allowed  by  statute  and  rule. 

Sometimes  a  small  change  in  a  law  can  pile  a  heavy  load  on  the 
whole  state-county  machinery.  For  instance,  one  regulation,  based  on 
a  law,  says  that  a  recipient  shall  get  the  full  amount  of  aid  to  which 
he  is  entitled.  Formerly  counties  were  not  required  to  write  a  check 
until  the  amount  was  a  minimum  of  $2.  Now  if  a  6-cent  refund  is  nee- 
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essary  a  i-ounty  must  sond  the  I'ccipit'iit  a  clicck  for  tliis  amount,  oven 
thoujili  the  clerical  work  involved  costs  $10. 

Different  counties  apply  statutes  and  rules  to  similar  situations  in 
different  ways,  each  contendinj;  that  its  application  is  correct.  In- 
stances of  variation  come  to  the  attention  of  the  department  in  a  num- 
ber of  ways:  through  conferences  of  state  or  area  staff  with  county 
welfare  directors  and  local  staff;  by  studies  and  reviews;  appeals,  com- 
plaints or  statements  by  applicants,  recipients,  or  other  interested 
persons  or  <j:rouj)s.  When  these  situations  are  discovered,  the  state 
staff  (rives  its  interpretation  of  rule  and  regulation  and  asks  the  county 
to  follow  this  interpretation.  If  the  county  does  not  conform,  the 
department  cites  the  couny  to  show  why  state  and  federal  funds 
should  not  be  withheld. 

The  State  permits  continuance  of  certain  wide  differences  in  pro- 
cedure, in  the  handlinjr  of  AXC  absent-father  cases.  In  some  counties 
these  cases  are  routinely  referred  to  the  district  attorney's  office  for 
investifration.  In  others  the  welfare  department  does  the  invest ij^atinof. 
jMoney  collected  from  absent  fathers  nuiy  be  handed  over  directly  to 
the  mother  by  the  welfare  department,  which  then  deducts  the  amount 
from  her  ANC  {jrant ;  or  may  be  credited  to  the  bookkeeping:  fund 
from  which  federal,  state  and  county  payments  can  be  reimbursed.  Or 
the  money  from  the  absent  father  may  be  received,  in  the  first  in- 
stance, by  the  district  attorney  or  the  probation  department  and  then 
paid  to  the  mother  directly  or  through  the  welfare  depaitment. 

Genera/  Relief 

There  is  a  myriad  of  reasons  why  welfare  costs  differ  in  the  various 
counties:  economic  condition  of  the  county,  att'ecting  the  attitude  of 
the  board  of  supervisors  toward  welfare  recipients;  resources  available 
to  the  recipients ;  distances  to  he  covered  in  dealing  with  applicants ; 
variations  in  costs  of  rent,  and  utilities,  and  the  degrees  of  complexity 
(necessary  and  unnecessary)  of  administration. 

Nowhere  are  the  differences  more  apparcMit  than  in  geuci-al  relief, 
the  ])rogram  financed  entirely  by  each  county.  Here  the  county  has 
virtually  carte  blanche. 

Some  but  not  all  of  the  coiinty  welfare  departments  have  manuals 
or  sets  of  resolutions,  drawn  up  by  their  boards  of  supervisors,  to  fol- 
low in  administering  general  iclief.  Occasionally  it  is  not  readily 
apparent  that  these  guideposts  are  followed  in  detail. 

The  oH  counties  have  08  varieties  of  general  relief  programs — and 
in  most  of  them  the  standards  for  general  relief  fall  below  tiie  mini- 
mum standards  for  any  of  the  categorical  aid  programs. 

In  general  those  eligible  for  geniM-al  iclief  fall  into  one  of  the  follow- 
ing groups: 

1.  Needy  elderly  jiersons  wlio  are  aliens  and   uiieiiiployable.  or  who 
have  not  yet  attained  the  age  of  (if). 

2.  Physically  or  mentally  incapacitated  j)(M'sous  luit  eligible  for  cate- 
gorical aids. 

3.  Applicants   for  oiu'  of  the  categorical   aids  who   need   assistaiu-e 
while  their  eligibilitv  is  being  determined. 
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4.  Needy  employable  person.s  (single  or  family)  who  are  temporarily 
in  need  of  aid. 

5.  Needy  transients. 

Some  counties  restrict  eligibility  almost  entirely  to  nnemployables 
and  give  only  emergency  or  seasonal  aid  to  employables.  They  call 
the  unemployable  group  the  "hard  core"  of  the  general  relief  loads. 

There  are  definite  seasonal  trends  in  the  general  relief  program, 
especially  where  agriculture  predominates.  Also,  because  of  crop 
cycles,  tliis  trend  varies  in  different  parts  of  the  State.  Any  large- 
scale  unemployment,  such  as  factory  layoffs  whether  seasonal  or  not, 
tends  to  increase  a  county's  general  relief  load. 

The  employable  person  applying  for  aid  is  referred  to  county  work 
projects  —  where  these  exist  —  or  to  the  state  employment  office,  or 
may  be  referred  directly  to  a  job  that  someone  in  the  welfare  office 
knows  of. 

Where  general  relief  is  necessary,  a  few  counties  give  cash  grants 
plus  a  grocery  order ;  many  confine  aid  to  grocery  orders  only ;  some 
combine  grocery  orders  with  surplus  commodities.  County  welfare 
departments  operating  commissaries  give  orders  on  the  commissary  for 
food  and,  if  needed  and  in  stock,  for  clothing  and  such  articles  as 
towels,  sheets,  blankets  and  occasionally,  a  mattress  or  other  house- 
hold furnishing.  Some  counties  depend  on  private  donations  of  clothing 
to  supply  general  relief  recipients,  and  a  few  give  clothing  orders. 

Poorer  counties  provide  less  aid  and  are  more  restrictive  in  deter- 
mining eligibility.  When  local  financial  pressures  increase,  restrictions 
are  tightened — so  that  when  the  needs  of  people  increase,  general  as- 
sistance grants  become  less  adequate. 

Though  the  categorical  aid  programs  have  been  liberalized  over  the 
past  10  years,  general  relief  standards  set  many  years  ago  have  not 
increased  appreciably ;  so  there  is  wide  contrast  between  the  aid 
granted  a  family  on  general  relief  and  one  receiving  aid  to  needy 
children;  for  example:  in  one  county  a  general  relief  family  gets  an 
average  grant  of  $22  per  person  for  the  month,  whereas  an  ANC  fam- 
ily receives  $42  per  person  per  month  plus  an  average  of  $2.80  per 
person  for  medical  care. 

Counties  vary  in  the  length  of  time  they  provide  general  relief.  In 
some  counties  it  is  "as  long  as  the  family  is  in  need  and  employment 
is  not  available."  In  some,  two  weeks  or  a  month  is  the  limit.  It  is  by 
no  means  rare  for  an  applicant  to  be  told,  if  he  is  a  transient:  "Here's 
enough  for  10  gallons  of  gas  to  take  you  out  of  this  county." 

Supplemenfaf'ion 

In  the  four  categorical  aid  programs,  where  the  county  receives 
federal  and  state  matching  money,  and  in  the  programs  where  it  gets 
state  aid,  there  also  is  a  marked  variation  in  county  contribution. 

A  considerable  difference  among  connty  "special  needs"  policies  is 
partly  responsible ;  and  another  big  factor  is  the  giving  or  denial  of 
"supplemental  aid" — over  and  above  the  amount  that  is  .shared  by 
federal  and/or  state. 

In  some  counties  the  county  supervisors  vigorously  oppose  using 
county  money  for  supplementation ;  here  supplementation  may  run 
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as  low  as  $10  to  $30  total  county  outlay  for  a  month,  or  even  zero, 
while  otlior  counties  with  comparable  population  and  caseloads  may 
supplement  to  a  total  extent  of  $5,000  to  $35,000  a  month. 

In  .June,  liHiO,  supplemental  aid  by  all  counties  for  tlie  four  cate- 
gorical aid  programs  reached  a  total  of  $343,284.  The  range  was  from 
zero  in  some  counties  to  a  high  of  $73,399  in  ANC  cases,  and  from 
zero  to  a  high  of  $53,573  in  Old  Age  Security. 

Caseloads  and  Costs 

There  is  so  much  talk  of  welfare  caseloads  and  costs  that  one  might 
think  the  one  was  a  direct  determinant  of  the  other.  Not  so.  The  two 
are  related,  but  not  in  easily  understood  fashion.  There  are  no  State- 
set  standards  or  measuring  sticks  for  caseloads  in  the  county  offices. 

In  each  county  the  cost  per  case  for  the  different  categorical  aids 
varies.  The  largest  proportion  of  the  total  costs  is  for  OAS  and  ANC. 
But  the  highest  cost  per  ease  is  for  the  Aid  to  Totally  Disabled  pro- 
gram. 

As  among  counties,  the  cost  per  case  for  any  category  varies  for 
reasons  we  have  seen.  The  least  cost-per-case  dilference  among  counties 
is  in  the  OAS  program,  but  even  this  is  54  percent  higher  in  some 
counties  than  in  others. 

The  number  of  cases  a  social  worker  carries  runs  all  the  way  from 
140  to  260  in  OAS ;  25  to  100  in  ANC ;  12  to  100  in  AB ;  2  to  25  in 
ATD.  And  it  runs  from  75  to  170  in  General  llelief.  The  average  time 
taken  by  counties  for  processing  a  case  from  the  filing  of  the  applica- 
tion until  the  applicant  receives  his  first  check  runs  from  10  to  45 
days  in  OAS;  from  10  to  60  days  in  ANC;  from  27  to  45  in  AB ; 
sometimes  six  months  in  ATD. 

Many  elements  intiuence  the  size  of  a  caseload  per  worker.  In  some 
counties  the  total  number  of  recipients  receiving  aid  in  a  specific 
category  justifies  a  worker  having  a  specialized  group  of  cases  (all 
OAS,  or  all  ANC,  etc.)  In  counties  with  smaller  numbers  of  recipients 
one  worker  may  carry  two  or  more  of  the  categorical  aids  plus  general 
relief;  and  if  geographical  location  of  recipients  is  a  problem,  one 
worker  may  handle  all  the  categorical  aid  cases  plus  general  relief 
cases  for  an  area  that  is  remote  or  hard  to  reach. 

The  content  of  the  social  worker's  job  changes  from  time  to  time — 
duties  are  added  or  taken  away  as  changes  are  made  in  the  law,  in 
organization  of  the  office,  in  policies  regarding  home  visits,  in  frequency 
of  recertifications,  and  in  other  methods  of  Avork.  All  this  affects  the 
caseload  per  worker. 

The  amount  of  time  a  worker  devotes  to  telephone  calls,  letter  Avrit- 
ing,  office  contacts  or  outside  visits  pertaining  to  a  case,  fiuctuates 
widely — although  the  actual  number  of  days  a  worker  spends  in  the 
office  and  in  the  field  is  fairly  constant  among  the  counties — two  days 
in  the  field  ;  three  in  the  office,  is  the  general  pattern. 

Some  offices  use  trained  social  workers  for  processes  handled  in  other 
offices  by  clerical  help.  In  some,  the  social  worker  sees  the  aid  applicant 
immediately;  in  others,  by  appointment  later  in  tlie  office  or  at  his  home. 

In  many  offices  the  social  worker  spends  much  time  doing  paper 
work.  A  large  part  of  this  is  the  filling  out  of  forms  prescribed  by  the 
State  Welfare  Department;  part  is  the  handling  of  forms  adopted  by 
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the  county  for  its  own  use.  One  county  welfare  department  handles 
altogether  1,000  forms. 

A  record  is  kept  of  each  case.  The  social  worker  may  dictate  case- 
record  material  to  a  stenographer  direct  or  via  dictaphone;  or  she 
may  type  her  own  records,  or  may  write  records  in  longhand  for  a 
stenographer  to  type. 

Depending  partly  on  the  quality  of  her  supervision,  she  may  pro- 
duce narrative  records  that  are  too  long  and  repetitious,  or  too  sketch}' 
to  be  of  much  use;  or  she  may  do  a  competent  job,  telling  the  story 
clearly  and  concisely,  without  repeating  all  details  already  recorded 
on  forms. 

In  some  counties  there  is  a  routine  bank  and  property  check  on  all 
OAS  and/or  ANC  and  GR  cases.  In  other  counties  no  check  is  made 
or  made  only  on  certain  cases.  The  checking  may  be  done  by:  (1) 
social  worker,  (2)  a  clerical  staff  member,  (3)  special  property  and 
bank  staff  member,  (4)  by  mail. 

Caseload  per  worker  is  not  an  accurate  measure  of  either  amount 
or  quality  of  work  accomplished  with  the  recipients.  Quality  of  work 
done  depends  upon  the  ability,  knowledge  and  training  of  the  worker ; 
quantity  of  work  depends  upon  responsibilities  of  the  worker  other 
than  direct  casework  with  the  clients. 

Usually  administrative  costs  are  lowest  where  caseloads  are  highest. 
However,  low  caseloads  do  not  necessarily  mean  a  better  job  is  being 
done  with  clients.  The  low-cost-per-case  county  is  not  necessarily  the 
most  efficiently  handled,  since  this  may  reflect  poor  service  with  a 
possibility  of  increased  caseloads  at  a  later  date. 

A  county  with  high  administrative  cost  can  argue  that  it  reflects 
greater  service  to  the  recipient  and  is  thus  justified.  This  is  an  in- 
tangible factor  and  is  a  difficult  contention  to  argue  with.  Counties 
with  the  highest  administrative  costs  per  case  month,  and  the  lowest 
case  loads,  seem  to  provide  for  a  greater  range  of  recipient  needs; 
greater  recognition  of  individual  problems;  more  elaborate  procedures 
for  establishing  eligibility  and  the  amount  of  grant,  more  frequent 
visits  with  a  consequence  of  more  changes  in  grants. 

Child  Services 

In  some  counties  services  to  children  are  much  more  extensive  than 
in  others.  Services  are  given  not  only  to  the  child  who  is  without  the 
protection  and  care  of  his  own  family,  but  also  to  the  child  living  with 
his  family  under  conditions  that  thwart  health,  educational  or 
emotional  development.  In  addition  to  finding  and  licensing  boarding 
homes  (day-care  and  full-time),  workers  give  counsel  to  families,  as- 
sist the  child  with  behaviour  problems,  and  help  interpret  to  the  com- 
munity the  economic  and  social  hazards  that  threaten  family  security. 

Despite  interdepartmental  agreements  between  the  County  Welfare 
Department  and  the  Probation  Department  in  regard  to  the  type  of 
services  each  department  will  provide,  in  all  but  a  few  counties  there 
remain  overlapping,  duplication,  and  lack  of  co-ordination  of  methods 
and  procedures  in  the  services.  This  is  especially  true  in  cases  of  the 
delinquent  child  on  an  ANC  grant. 

In  some  counties  children  who  are  court  wards  (delinquent,  depend- 
ent, or  neglected)  and  eligible  for  ANC  are  placed  in  foster  homes  and 
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receive  supervision  hy  tlie  ])r()batioii  department.  In  other  counties, 
(leliiKjuent  ehiUlreii  elijrible  for  AXC  are  i)laee(l  and  supervised  by  the 
l)robation  department,  and  the  negleeted  and  dependent  ehildren,  some 
of  whom  may  be  wards  of  the  court,  are  under  supervision  of  the  wel- 
fare department.  In  a  few  counties  all  children  receiving  assistance 
under  A\C,  whether  dependent,  neglected  or  delinquent,  are  placed 
and  su])ervised  by  the  welfare  department. 

Tyi)es  of  shelter  care  for  children  who  are  deliiKpient.  dependent  or 
neglected,  vary  widely  among  the  counties.  They  range  from  cjuarters 
in  juvenile  hall,  jail,  county  hospital,  to  special  receiving  homes  and 
subsidized  foster  homes. 

Boarding  Homes 

Counties  have  responsibility  for  one  servic(^  which  is  not  giving  as- 
sistance— i.e.,  licensing  and  supervision  of  boarding  homes  for  children 
and  adults.  Tn  l)()th  pi-ograms  basic  rates  in  boarding  iiomes  vary  among 
the  counties. 

Board  and  care  rates  for  recipients  of  OAS  aid  vary  from  $60  to 
$250  in  the  different  counties.  If  the  cost  of  care  in  boarding  home 
exceeds  the  OAS  recipient's  grant  and  income  (which  he  controls  and 
pa3's  to  the  operator)  some  counties  supplement  with  county  funds  up 
to  $150  a  month,  the  maximum  set  by  the  State  as  a  standard  amount. 
In  unusual  circumstances  a  county  may  be  obliged  to  pay  more  than 
the  standard  rate,  sometimes  as  high  as  $250  a  month. 

Basic  rates  established  by  the  counties,  in  boarding  homes  for  chil- 
dren vary  from  $45  to  $85  among  the  58  counties.  This  variation  is 
due  to  several  factors  : 

(1)  Many  counties  ])ay  a  higlier  than  basic  rate  for  children  with 
special  problems,  physical,  mental  or  emotional. 

(2)  In  some  counties,  the  basic  rates  inclnde  necessary  clothing;  in 
other  counties,  the  rate  is  supplemented  by  a  clothing  allowance. 

(3)  Age  of  child  is  a  factor  in  most  counties — but  in  setting  up  food 
schedules,  counties  differ  in  their  age/sex  groupings  of  children. 

(4)  Larger  counties  tend  to  establish  rates  by  ordinance;  smaller 
counties  lend  to  bargain. 

The  State  Department  of  Social  W(>lfare  does  not  set  a  standard  of 
assistance  in  the  boarding  home  j)i"ogram  of  ANC  as  it  does  in  the 
family  program.  The  state  department  may  delegate  the  function  of 
licensing  boai'ding  homes  to  county  welfare  departments,  in  which  case 
it  reimburses  the  county  from  the  (Jeneral  Fund  for  full  costs  up  to  a 
limit  of  $()5  per  new  or  renewal  license  issued. 

The  State  Welfare  Depai'tment  also  has  the  authority  to  license 
county  welfare  departments  to  do  either  or  both  tyi)es  of  adoption  pro- 
gram :  (1)  relin(iui.shment  adoptions,  (2)  independent  adoptions,  and 
reimburses  the  county  for  administi-ation  and  cost  of  preliminary  care 
in  adoption  cases,  from  the  Ceneral  Fund.  The  adoption  program  is 
supervised  and  controlled  by  the  State  Department  of  Social  Welfare. 
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Staffs 

hi  sonic  coniitii^s  t];e  size  of  total  staff  depends  on  the  size  of  case- 
loads, ill  otlie.s  on  the  aiiiouiit  of  funds  available. 

The  ratio  of  professional  to  clerical  woikers  in  the  county  welfare 
departments  varie,-;  from  1:8  to  1:4;  among  the  professional  workers 
the  ratio  of  supervisors  to  social  workers  varies  from  1 :  2  to  1 :  8.5. 

The  average  ta'.e  paid  caseworkers  and  casework  supervisors  in  coun- 
ties is  highest  in  the  Los  Angeles  area;  lowest  in  the  Sacramento  area. 
Staff  turnover,  however,  does  not  vary  greatly  among  the  counties  in 
the  three  areas.  It  is  about  one-fourth  to  one-third  of  total  staff  per 
year.  This  high  turnover  does  not  seem  to  be  due  entirely  to  low  salaries, 
although  that  certainly  ente.s  into  the  situation.  It  takes  about  six 
months  for  a  new  worker  to  learn  the  basic  factors  relating  to  eligibility 
and  deiermination  of  grants,  because  of  the  complexity  of  laws  and 
rules  under  which  a  county  office  must  operate.  If,  because  of  large 
waiting  uncovered  caseloads,  a  new,  untrained  worker  is  required  to 
take  on  a  considerable  amount  of  responsibility  for  coping  with  behavior 
and  marital  problems,  in  addition  to  economic  dependency,  of  appli- 
cants for  aid,  the  worker  may  decide  this  job  is  too  frustrating,  and 
decide  to  go  into  some  other  field  of  work  offering  quicker  opportunity 
for  personal  satisfaction  in  a  job  completed. 

The  lack  of  workers  trained  in  social  work  techniques  is  one  of  the 
serious  problems  of  county  welfare  departments.  Social  work  training, 
while  not  the  ansAver  to  all  welfare  problems,  does  enable  an  intelligent 
worker  to  do  a  better  job  of  rehabilitation  and  guidance  toward  restor- 
ing aid  recipients  to  self-maintenance. 

In  many  county  agencies  the  staff  is  largely  made  up  of  mature  people 
who  have  families  and  live  in  the  community.  They  may  be  former 
teachers,  nurses,  businessmen  or  women,  but  seldom  more  than  1  per- 
cent are  graduate  social  workers.  The  wonder  is  that  some  of  the  offices 
can  perform  as  well  as  they  do.  If  workers  could  acquire  well-planned, 
sound  training  in  social  welfare  there  is  not  much  doubt  that  the  cost 
of  such  training  would  be  more  than  offset  by  the  saving  in  aid  paj^- 
ments  alone,  to  say  nothing  of  other  advantages  not  so  easily  measur- 
able in  dollars  and  cents. 

Training 

The  cost  to  a  county  for  training  each  new  social  worker  has  been 
A^ariously  estimated  by  counties  at  from  $500  to  $1,800.  This  is  a  con- 
siderable amount  to  invest  in  a  person  who  does  not  remain  with  the 
county  welfare  department  more  than  a  year  or  two. 

The  State  Department  of  Social  Welfare  has  no  funds  available  for 
public  assistance  scholarships  or  professional  training  of  caseworkers. 
However,  the  federal  government  offers  two  opportunities  for  training : 

(1)  It  gives  a  limited  number  of  scholarships  on  child  welfare 
service  funds.  In  California  66  such  scholarships  were  awarded  to 
county  public  assistance  workers  in  the  past  five  years  (September, 
1954,  to  September,  1959). 

(2)  The  federal  government  matches  state  funds  on  a  50-50  basis 
to  grant  "leave  with  pay"  to  provide  professional  education  for  mem- 
bers of  countv  welfare  staff's.  Onlv  two  counties  have  availed  themselves 
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of  this  help,  for  a  total  of  six  employees.  In  several  cases  well-qualified 
workers  offered  educational  leave  with  pay  under  this  plan  were  unable 
to  accept  because  they  could  not  fulfill  Welfare  and  Institutions  Code 
Section  300  requiring:  bond  to  {guarantee  their  return  to  their  county 
agency  for  two  years  or  refund  the  salary  paid  them  on  leave. 

Approximately  250  caseworkers  have  taken  time  from  their  jobs 
and  financed  their  additional  education  themselves  during  this  five- 
year  period. 

LOS  ANGELES  COUNTY 

Los  Angeles  County  is,  of  cour.se,  subject  to  all  the  complexities  of 
law  and  regulation  that  govern  welfare  administration  in  the  19 
smaller  counties  surveyed.  And  it  has  had  to  add  its  own  complex  of 
welfare  administration. 

Yet,  by  and  large,  it  has  dealt  very  skillfully  with  its  immense  prob- 
lem and  is  constantly  striving  for  improvement. 

Los  Angeles  County,  with  38.4  percent  (6,078,130)  of  the  State's 
population,  handles  40  percent  of  California  welfare  disbursements. 
One  out  of  every  24  of  its  residents  receives  some  form  of  public  as- 
sistance (April,  1960). 

The  bureau  of  public  assistance,  as  the  county  welfare  department 
is  called,  has  15  district  offices  and  nine  subdistrict  offices  through 
which  it  decentralizes  aid  for  the  convenience  of  applicants.  Each  of 
the  15  district  offices  handles  more  recipients  per  month  than  the 
monthly  caseload  of  each  of  30  of  the  58  California  counties. 

Only  four  states  in  the  nation  have  more  recipients  of  Old  Age 
Security  or  Aid  to  the  Blind  than  does  Los  Angeles  County,  though 
29  states  have  a  higher  number  of  Aid  to  Needy  Children  recipients. 

Los  Ange/es  County  Costs 

In  fi.scal  1958-59  Los  Angeles  spent  $195,766,455  for  welfare  pro- 
grams, financed  thus: 

Foderal    $83,819,073  (42.8%) 

State    72.084,059  (36.8%) 

County 39,8(j3,323         (20.3%) 

Of  the  grand  total,  administration  took  $21.011.429 — 10.73  percent. 
Vnd  of  this  amount  salaries  of  employees  (3,483  in  June,  1959)  ac- 
rounted  for  $15,706,838. 

The  estimated  annual  cost  per  case  of  administering  welfare  pro- 
grams during  the  fiscal  year  1958-1959  is  shown  in  the  following  table : 

Administrative  Costs— Fiscal  Year  1958-1959 

.1  nil  Kill  rtist  A  tiuiial  cost 

administration  per  case 

Old  \ko  Socm-it.v $7,349,909  $.5.52 

Aid  to  Noody  Blind 538.598  7.39 

Aid  to  P;irtiall.v  Self-supportijiR  Blind 8,747  7.69 

Aid  to  Needy  Cliildron-  Family  Groups 7.132,779  24.03 

Aid  til  Notdv  Childicn — Boarding  Homes  and 

Institutions    233,34<i  6.61  per  child 

Aid  to  Totally  Disabled 1,574,471  51.07  * 

(Jenoral  Relief 4,173,579  20.91 

*  Unrealistic  cost,  due  to  lack  of  time  for  stabilization  of  new  proBram. 
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The  total  per  capita  cost  of  welfare  in  Los  Angeles  County  for  the 
fiscal  year  1958-1959  was  $32.98. 

The  State  Medical  Care  Program  increased  public  assistance  dis- 
bursements in  Los  Angeles  County  by  $15,000,000,  and  raised  admin- 
istrative costs  by  $1,000,000.  The  increases  in  grants  to  aged  and  blind 
effective  in  January,  1960,  increased  disbursements  in  Los  Angeles 
County  some  $7,000,000. 

Program  costs  for  the  mouth  of  June,  1960,  were  as  follows : 

Program  Costs— Month  of  June,  1960 

Average 

monthly       County 
Recipients    Expenditures  aid      supplemental 

OAS    102,435         $9,259,316  78.46  $387 

ANC 

Children 64,032 

Relatives    18,391 

FG   (cases)   23,859  3,393,632      (Per  child  54.13)  73,394 

(Per  case  151.48) 

BH 3,530  315,995  73.87  52,183 

AB    5,351  573,712  100.63  108 

APSB 71  7,806  112.56 

ATD   3,394  299,074  85.92  1,533 

GR    19,242  729,582  49.04         191,539* 

538,046  t 
*  Aid  in  kind, 
t  Aid  iu  cash. 

Additional  expenditures  under  County  General  Relief: 

Boarding  home  care (Adults      $42,028)  Trans.  $6,442 

(Children      12,157) 
Transient 143  Other     7,935 

County  supplementation  is  primarily  in  ANC.  Supplemental  needs 
in  this  category  have  been  as  high  as  $100,000  in  one  month. 


Adm'in'ishai'ion 

The  county's  welfare  director,  headquartered  at  the  central  adminis- 
trative office,  is  assisted  in  his  work  of  direction  by  five  assistants  and 
various  divisions:  Administrative  Service  Division,  Blind  Division, 
Child  Welfare  Services  Division,  Training  Division,  Medical  Care  Divi- 
sion, Special  Services  Division.  Expert  help  iu  each  of  these  divisions  is 
an  advantage  that  many  of  California's  counties  do  not  enjoy. 

The  Child  Welfare  Services  Division,  for  example,  besides  having  a 
central  director  and  assistant  director,  has  supervisors  of  child  welfare 
in  nine  district  offices.  There  are  altogether  88  child  welfare  w^orkers, 
all  well  qualified.  This  division  is  directing  a  two-to-three-year  pilot 
study  in  one  district  office  to  determine  the  county's  need  for  protec- 
tive services  and  how  they  can  best  be  given.  The  county  supervisors 
put  up  $32,000  a  year  for  this  study,  which  began  April  1,  1958.  The 
study  staff  includes  a  supervisor,  three  child  welfare  workers  and  two 
clerical  workers,  and  the  caseloads  are  limited  to  20  families  per  worker. 

The  Training  Division  with  a  director  and  nine  training  supervisors, 
plans,  co-ordinates  and  carries  out  the  various  training  programs  for 
the  total  personnel  of  the  Public  Assistance  Bureau.  Its  inservice  train- 
ing includes  orientation  for  newly  employed  workers.  The  division  also 
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gWos  field  supervision  to  <ria(hiate  and  uii<ler<'ia(lnatc  students  of  soeial 
welfare  in  ei<rht  local  universities  and  eolle<res. 

The  Medical  Care  Division  has  a  staff  of  consultant  doctors  from 
medicine,  osteo]iathy,  chiropractic  and  dentistry.  These  consultants, 
under  the  supervision  of  a  medical  director,  review  bills  submitted  by 
some  7,500  participating?  practitioners  to  inspire  that  the  treatment  paid 
for  from  the  ^Medical  Care  Fund  is  in  confoi-mity  with  ethical  practice. 
They  work  closely  with  their  professional  associations.  Durinji:  the  1958- 
1959  fiscal  year,  the  ]\Iedical  Care  Division  i-eviewed  api)roximatel3' 
2i  million  statements  and  pi-escriptions,  and  ]iaid  15  million  dollars 
from  the  Medical  Care  Fund.  Each  month  2()().0()()  bills  and  prescrip- 
tions are  received  from  some  7,000  doctors  and  1,500  j)harmacies.  Each 
month  1]  million  dollars  for  treatment  and  supplies  is  j^aid  on  behalf 
of  ()0,000  i)ersons. 

A  Biiriaii  of  Adoptions  established  as  a  separate  ajrency  in  1949 
by  the  board  of  supervisors  ])rovides  services  for  the  entire  county 
throufrh  a  main  office  and  two  branch  offices.  This  bureau  handles  both 
independent  adoptions  and  reliiKpiishments.  The  relin(|uishment  pro- 
fifram  offers  counseling  to  parents  considering  whether  to  let  their  child 
be  adopted;  cares  for  the  child  pending  final  decisiou;  places  the  child 
in  a  carefully  selected  home.  The  inde})endent  adoption  program  studies 
each  family  jietitioning  to  adopt  a  child  placed  by,  or  at  the  direction 
of  the  natural  parent,  reports  to  the  superior  court  the  facts  in  the  case 
and  the  oi)inion  of  the  bui-eau  as  to  whether  an  adoption  should  be 
approved. 

During  fiscal  1958-1959  the  reliufpiishment  progi'am  accepted  for 
stud}'  1,190  mothers  and  children.  In  the  inde])endent  adoption  pro- 
gram 1,402  petitions  were  recommended  for  approval.  The  cost  of 
independent  adoptions  was  $276,196.  This  expenditure  was  reimbursed 
by  the  State  Department  of  Social  Welfare. 

Fees  totaling  $129,656  were  collected  from  adopting  jiai'i'iits  and 
applied  against  administrative  expenses  of  the  bureau. 

The  placement  of  hard-to-place  children  is  one  of  the  outstanding 
functions  of  this  agency.  These  are  children  with  physical  haiKlicai)s, 
older  children,  and  children  of  minority  groups,  many  of  whom  for- 
merly were  cared  for  in  paid  boarding  homes  dependent  upon  public 
support  during  their  lifetime,  or  until  th<\v  were  able  to  earn  enough 
to  support  themselves. 

Tjicensing  of  boarding  homes  and  institutions  for  childi'en  and  adults 
is  delegated  by  the  State  Department  to  the  Rui'eau  of  Licensing  ad- 
ministered by  the  Los  Angeles  County  Charities. 

The  Bureau  of  Public  Assistance  maintains  a  central  clothing  office 
in  Los  Angeles.  Aid  recipients  in  need  of  clothing  can  go  to  the  store 
and  select  it,  then  order  it  sent  to  the  district  office  for  him  or  have 
it  sent  to  his  home  (welfare  pays  the  postage).  The  maintenance  of  this 
central  clothing  office,  instead  of  the  issuance  of  clothing  orders  u.sable 
at  clothing  stores  in  the  applicants'  home  di.stricts,  has  raised  some 
feasibility  (piestions  in  the  minds  of  some  in  the  bureau. 

There  is  considerable  variation  among  the  15  district  offices  in  the 
methods  used  in  processing  welfare  cases.  The  variation  is  not  extreme, 
however,  when  differences  in  caseloads,  size  of  staffs,  location  and  com- 
munity makeup  are  allowed  for.  There  appears  to  be  unif(u-m  agree- 
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ment  on  interpretation  of  rnles  and  regulations  and  on  other  informa- 
tion issued  to  district  offices  by  the  central  organization.  There  also 
seems  to  be  uniform  equity  in  the  Avay  applicants  are  treated. 

General  Relief 

Los  Angeles  County  leans  to  the  generous  side  in  its  general  relief 
program.  The  general  relief  family  budget,  set  up  by  the  Administra- 
tive Services  Division  and  approved  by  the  board  of  supervisors,  is 
similar  to  the  ANC  budget. 

Recipients  who  are  unable  to  handle  cash  get  aid  in  kind :  that  is, 
grocery  orders,  clothing  orders,  direct  payments  of  rent  to  landlords. 
Single,  unattached  needy  men  are  given  meal  and  lodging  tickets  or 
sent  to  one  of  the  camps — ^AVarm  Springs  or  Acton — that  provide  cus- 
todial care  and  rehabilitation. 

During  the  1958-59  fiscal  year  138,620  grocery  orders  were  issued. 
These  were  handled  through  direct  teletype  with  the  larger  district 
offices,  enabling  the  recipient  to  receive  his  order  in  person  immedi- 
ately and  giving  simultaneous  record  to  the  central  accounting  office 
where  orders  must  be  processed  for  payment  to  vendors. 

Indigent  nonresidents  receive  aid  pending  return  to  legal  residejice 
outside  the  county ;  2,386  persons  were  returned  to  their  places  of  legal 
residence  during  1958-59. 

For  residents  there  is  no  time  limit  on  general  relief,  but  the  recipi- 
ent must  repay  any  amount  he  receives. 

Every  employable  applicant  is  expected  to  continue  to  search  for 
private  employment.  Pending  that,  as  a  condition  of  receiving  aid, 
he  is  required  to  work  on  a  work  project.  Work  projects  have  the  dual 
purpose  of  keeping  the  indigent  from  being  idle  and  of  helping  to 
establish  work  habits  and  self-respect.  Fifty-four  work  projects  were 
operated  in  1958-59  in  connection  wath  other  county  departments  and 
bureaus :  roads,  parks  and  recreation,  probation,  library,  hospitals  and 
so  on;  they  were  noncompetitive  and  did  not  replace  civil  service 
employees. 

When  an  employable  is  granted  general  relief  he  receives  lunch 
money  and  money  for  transportation  to  the  project  for  two  weeks.  For 
every  hour  he  works  he  earns  $1.25 ;  and  the  amount  he  owes  general 
relief  is  deducted  from  his  paycheck.  As  long  as  he  is  jobless  he  may 
work  on  a  project  as  many  days  per  month  as  his  GR  budget  calls  for 
— up  to  17  days  per  month. 

Paper  Work 

Paper  work  in  the  Los  Angeles  County  district  welfare  offices  is 
costly  and  time-consuming.  There  are  now  over  1,000  forms  to  be  filled 
out  in  various  phases  of  the  programs.  The  local  administrator  has 
tried  to  simplify  procedures,  and  has  made  surprising  savings  against 
the  increasing  weight  of  regulatory  instructions  from  above. 

He  keeps  operations  under  constant  analysis  from  an  organization 
and  methods  standpoint.  By  improved  systems  and  procedures  the 
bureau  has  been  able  to  eliminate  203  positions,  mainly  clerical,  in  the 
last  five  years;  the  accumulated  saving  on  this  alone  has  been  estimated 
at  $1,500,000. 
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At  the  same  time  services  to  clients  have  been  increased  by  simplifi- 
cation and  speeding  up.  The  Administrative  Services  Division  is  adapt- 
ing electronic  data-processing  to  welfare  operations  to  further  reduce 
administrative  costs. 

One  of  the  problems  of  cost  stems  from  the  need,  under  present  law 
and  regulations,  to  make  numerous  changes  of  grant  from  month  to 
month.  Approximately  500,000  changes  of  grant  were  processed  in 
Los  Angeles  County  in  fiscal  1959-60. 

A  staff  official  comments:  "Assuming  the  administrative  cost  of  these 
actions  to  be  $10  per  change,  it  is  readily  apparent  that  upwards  of 
!i>5,000,000  per  year  is  consumed  by  a  process  which  amounts  to  nothing 
more  than  increasing  or  decreasing  recipients'  grants  by  relatively 
nominal  amounts. ' ' 

UNIFIED  WELFARE  PLAN 

Tliere  is  almost  100  percent  agreement  among  county  welfare  di- 
rectors that  major  redirection  of  public  welfare  programs  nuist  take 
place  if  they  are  to  meet  the  criticisms  now  being  leveled  at  these  pro- 
grams, including  criticisms  which  directors  themselves  voice. 

Several  experimental  studies  are  now  going  on  in  county  welfare 
departments,  and  directors  watch  these  with  interest.  They  are  not 
content,  however,  to  wait  for  the  outcome  of  these  before  testing  other 
possibilities  also. 

So  we  find  the  interest  of  a  number  of  directors  as  well  as  legislators 
stimulated  by  a  proposal,  by  Dr.  Donald  Howard,  now  referred  to  as 
the  Unified  AVelfare  Plan. 

The  proposal,  made  to  this  Subcommittee  on  Welfare  Costs,  was  that 
a  state  fund  be  established  to  encourage  counties  in  developing  projects 
to  demonstrate  the  feasibility  and  desirability  of  unified  public  assist- 
ance and  social  welfare  services. 

Impressed  by  the  interest  shown  in  the  Unified  Welfare  Plan,  the 
chairman  of  this  subconunittee  asked  a  number  of  people  to  participate 
in  a  public  discussion  in  Los  Angeles,  June  22,  1960,  for  the  purpose 
of  getting  a  clear  idea  of  what  needed  to  be  considered  with  a  view  to 
drawing  up  enabling  legislation  for  the  1961  Session  of  the  Legi.slature. 

The  discussion  was  more  or  less  along  the  lines  proposed  in  the  Uni- 
fied Welfare  Plan  for  setting  up  pilot  studies  in  a  few  counties  if  that 
seemed  advisable. 

The  Director  of  the  State  Department  of  Social  Welfare;  tlie  Chair- 
man of  the  Social  Welfare  Board ;  representatives  of  the  County  Super- 
visors'  Association,  and  of  the  California  Taxpayers'  Association;  the 
president  of  the  County  Welfare  Directors'  Association  Avere  among 
those  taking  part  in  the  discussion. 

There  seemed  to  be  general  agreement  that  there  is  need  for  im- 
provement in  our  public  Avelfare  system.  Can  Ave  save  money  Avithout 
injury  to  our  present  program?  Can  Ave  have  a  better  program  at  no 
increase  in  cost?  Can  Ave  haA'e  a  very  much  better  program  that  Avould 
mean  some  extra  cost  at  the  start  but  a  great  possible  saving,  by  pre- 
A'entive  social  action,  in  the  future? 
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Until  such  time  as  the  Unified  Welfare  Plan  has  been  tested  in  Cali- 
fornia, we  have  no  way  of  knowino-  tlie  possible  advanta<>es  or  disad- 
\anta<>'es  of  sncli  a  plan,  and  nntil  it  has  been  studied  on  sneh  a  prac- 
tical basis  we  cannot  draw  valid  conclusions  as  to  its  merit. 

Therefore,  it  was  decided  to  ask  a  number  of  especially  interested 
counties  to  advance  specific  snf>-<>'estions  for  pilot  or  demonstration 
studies,  with  a  thorough  understanding  Avorked  out  by  the  county  di- 
rectors and  county  supervisors  as  to  who  Avill  bear  the  cost,  state 
and  or  county ;  type  of  controls  necessary ;  staffing  patterns  in  the 
('ounty  welfare  office  (will  additional  staff  be  needed,  or  merely  redi- 
rection of  present  staff?). 

The  county  supervisors  in  the  selected  counties  have  been  asked  to 
appoint  their  county  welfare  director,  to  serve  on  a  committee  to  evalu- 
ate the  feasibility  of  the  Unified  Welfare  Plan,  and  develop  for  the  con- 
sideration of  the  Subcommittee  on  Welfare  Costs  a  detailed  and  specific 
plan  for  the  conduct  of  such  pilot  or  demonstration  projects. 
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COMMITTEE  LETTER  OF  TRANSMITTAL 

Assembly  Interim  Committee  on  Ways  and  Means 

Sacramento,  January  2, 1961 
Honorable  Ralph  M.  Brown 
Speaker  of  the  Assenibly  and 

Honorable  Members  of  the  Assembly 

Assembly  Chambers,  Sacramento,  California 

Gentlemen  :  Enclosed  is  the  report  on  Educational  Television  in 
California  Higher  Education  prepared  in  accordance  with  the  provi- 
sions of  House  Resolution  326.24  by  the  Subcommittee  on  Educational 
Television  of  the  Assembly  Interim  Committee  on  Ways  and  Means. 

I  urge  that  the  Legislature  give  careful  attention  to  the  recommenda- 
tions contained  herein. 

Respectfully  submitted, 

Jesse  M.  Unruh,  Chairman 
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SUBCOMMITTEE  LETTER  OF  TRANSMITTAL 

Assembly,  California  Legislature 

Sacramento,  January  2,  1961 
Honorable  Jesse  M.  Unruh 

Chairman,  the  Assembly  Interim 
Committee  on  Ways  and  Means 
California  Legislature 

Dear  Mr.  Unruh  :  Pursuant  to  your  directive  and  in  conformance 
with  action  taken  by  the  Waj-s  and  Means  Committee  in  reference  to 
Items  84,  86  and  90  of  the  State  Budget  during  the  1960  Budget  Ses- 
sion, the  Subcommittee  on  the  Costs  of  Educational  Television  herewith 
submits  its  report  on  Educational  Television  in  California  Higher 
Education. 

Contained  herein  are  recommendations  concerning  the  use  of  televi- 
sion in  public  institutions  of  higher  learning.  Also  contained  herein  is 
an  account  of  the  hearing  which  was  held  to  examine  into  what  uses 
have  been  made  of  educational  television  in  California  in  the  past  and 
what  projects  educators  feel  should  be  designed  for  educational  televi- 
sion in  the  future. 

Respectfully  submitted, 

Charles  J.  Conrad,  Chairman 

William  A.  Munnell  John  L.  E.  Collier 

Carlos  Bee  Pauline  L.  Davis 

Thomas  J.  MacBride 
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INTRODUCTION 

The  Master  Plan  for  Higher  Education  which  the  State  Legislature 
approved  during  the  1960  session  points  up  the  fact  that  within  the 
next  six  years  college  enrollments  will  double  in  California.  The  role 
which  television  will  play  in  meeting  the  problems  posed  by  this  scho- 
lastic explosion  is  only  now  beginning  to  emerge  in  the  State. 

Since  1955  experiments  have  been  conducted  in  a  few  institutions  to 
determine  the  efficacy  of  Educational  Television.  Out  of  these  experi- 
ments has  come  a  point  upon  which  almost  everyone  involved  in  educa- 
tion agrees:  television  can  he  used  to  teach.  The  results  of  these  experi- 
ments have  indicated  that  in  most  presentation  courses  televised  instruc- 
tion is  at  least  as  effective  as  conventional  instruction. 

Thus  television  may  be  a  means  through  which  faculty  resources  will 
be  better  utilized  in  the  state's  educational  institutions.  Present  trends 
indicate  that  in  the  future  fewer  and  fewer  qualified  instructors  will 
be  available  to  teach  the  ever-increasing  number  of  students  who  are 
going  to  be  involved  in  California  higher  education.  If  television  will 
enable  one  instructor  to  lecture  to  400  students  at  a  time — and  lecture 
effectively — this  would  be  a  more  efficient  use  of  his  talents  than  eight 
lectures  to  classes  of  50  students  each  and  would  certainly  be  preferable 
to  limiting  the  courses 's  enrollment  because  of  the  lack  of  available 
instructors  to  teach  it. 

This  should  not  imply  that  television  would  be  used  to  replace  the 
teacher.  Rather,  television  can  supplement  his  work  and  make  it  pos- 
sible to  ease  the  demands  for  additional  qualified  instructors  who  will 
be  more  and  more  difficult  to  find  as  the  demand  for  them  increases.  No 
facult}^  member  presentlj^  employed,  however,  would  find  his  position 
in  jeopardy  because  of  television.  Neither  will  ETV  eliminate  the 
future  need  for  qualified  instructors,  but,  if  used  wisely,  it  may  help 
to  close  the  gap  between  the  number  of  faculty  needed  by  our  State 
institutions  and  the  number  which  will  be  available. 
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PROCEDURE 

The  Subcommittee  on  the  costs  of  Educational  Television,  in  its  study 
of  the  role  ETV  should  play  in  California  higher  education,  attempted 
to  learn  what  problems  were  involved  in  educational  television  and  gave 
particular  attention  to  the  cost  factors  which  must  be  considered  by  the 
State  before  undertaking  wholesale  ETV  operations  in  public  institu- 
tions of  higher  learning. 

A  hearing  was  held  at  San  Jose  State  College  on  October  13,  1960, 
to  learn  the  views  of  representatives  of  the  18  state  colleges  in  Cali- 
fornia as  well  as  those  of  representatives  of  the  University  of  California 
and  Los  Angeles  City  College,  both  of  which  have  conducted  experi- 
ments in  educational  television.  Members  of  the  staff  of  the  Department 
of  p]ilucation  also  testified  about  tlie  State  program  for  ETV  and  its 
projection  for  the  future. 
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CONCLUSIONS 

From  the  testimony  at  the  hearing  and  other  background  material 
secured  from  foundations  and  institutions  throughout  the  country,  the 
subcommittee  has  concluded  that  television  should  play  an  important 
role  in  higher  education.  To  do  this  it  must  be  used  wisely  in  courses 
where  it  can  be  effective.  It  should  be  an  instrument  for  teaching  a  suffi- 
cient number  of  students  so  that  its  cost  is  kept  down  to  a  point  where 
it  will  effect  a  savings  in  the  per-student  cost  of  education  in  California. 

The  subcommittee  was  impressed  by  the  many  possibilities  which 
ETV  holds  for  experimentation  with  new  ideas  in  presenting  educa- 
tion. Educational  television  is  in  a  particularly  favorable  position  to 
explore  new  fields  and  methods  in  the  communication  of  ideas  and 
learning.  This  experimentation  should  be  continued  by  the  various 
institutions  which  have  and  will  liave  television  equipment  and,  where 
possible,  it  should  be  broadened  and  new  areas  and  techniques  should 
be  explored. 

The  subcommittee  agreed,  however,  that  the  development  of  ETV 
has  been  somewhat  stultified  by  the  lack  of  any  overall  plan  for  its 
use  in  California.  Much  has  been  done  individually  by  various  schools 
in  an  experimental  vein,  but  an  organized  program  of  priorities  has 
not  yet  been  established.  The  subcommittee  concluded  that  the  experi- 
mentation was  valuable  and  should  be  continued,  but  State  schools 
must  now  move  ahead  under  an  organized  program  through  which  they 
can  more  fully  utilize  the  television  equipment  which  may  be  made 
available  to  them. 
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RECOMMENDATIONS 

APPLICABILITY 

Recommendation:  Television  should  be  introduced  gradually  into  a 
school's  curriculum  and  no  attempt  should  be  made  to  apply  it  imme- 
diately iu  all  classes.  It  would  appear  that  not  all  courses  can  easily 
be  adapted  for  television  (see  below).  Therefore,  a  set  of  <>eueral 
criteria  should  be  drawn  up  at  each  school  which  can  be  used  to  deter- 
mine whether  or  not  a  new  course  can  be  taught  effectively  via  ETV. 

Reason:  ETVs  success  is  dependent  upon  careful  planning  by  both 
the  administration  and  faculty  of  a  college  in  order  that  it  may  gain 
acceptance  by  faculty  and  students  as  a  responsible  educational  pro- 
cedure. It  must  be  integrated  into  the  curriculum  in  a  manner  which 
will  extend  the  quality  of  teaching.  At  one  junior  college  the  Presi- 
dent attempted  to  introduce  a  comprehensive  program  of  filmed  tele- 
vision courses  without  a  proper  period  of  faculty  orientation.  Violent 
objections  against  this  program  were  raised  by  the  faculty.  Ultimately, 
the  school's  president  resigned  and  the  program  at  the  school  was 
greatly  curtailed. 

In  addition,  television  must  fit  the  character  of  the  course.  Such 
classes  as  freshman  English,  mathematics,  psychology  and  basic  courses 
in  the  curricula  have  been  very  effective  when  taught  by  ETV.  Other 
upper  division  classes  which  involve  classroom  discussion  as  a  vital 
factor  have  been  less  effective  when  taught  by  television.  As  one  wit- 
ness put  it,  "There  are  many  courses  which  can  be  handled  entirely 
by  television,  but  in  each  case  it  is  false  economy  to  apjily  television 
arbitrarily  to  any  given  course  of  instruction  until  you  know  Avhat 
would  be  the  proper  balance  between  the  several  methods  of  instruc- 
tion." 


Recommendation:  In  order  to  justify  financially  the  use  of  a  complex 
Educational  Television  system,  the  use  of  television  normally  should 
be  limited  to  courses  in  which  at  least  200  students  are  enrolled. 

Reason :  Studies  in  various  universities  across  the  country  have  shown 
that  the  economic  advantage  of  using  television  begins  with  classes  of 
about  200  students  aiul  increases  progressively  from  this  point  as  the 
number  of  students  in  TV  sections  increases.  The  cost  of  teaching 
fewer  than  100  students  by  television  is  much  higher  than  by  conven- 
tional procedures. 

In  addition,  the  growing  acceptance  of  television  has  changed  many 
of  the  old  ideas  about  "fixed  .student-teacher  ratios."  Recent  studies 
have  shown  that  students  do  well  on  examinations  and  iu  many  eases 
better  if  taught  in  larger  classes  by  i<np<rior  1  each ( vs.  Thus  the  old 
shibboleth  that  the  only  good  class(>s  are  those  Avith  a  limited  enrolhnent 
would  not  seem  to  hold  true.  What  can  be  verified  is  that  the  quality 
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of  the  teacher  is  the  i)arainount  eonsideratioii.  As  one  educator,  Dr. 
Alvin  0.  Eurieli  of  the  Ford  Foundation  put  it,  "It  is  hard  to  imagine 
anything-  more  stultifying  than  a  bad  teacher  in  a  small  class." 


Recommendation:  The  State  Purchasing  Department  should  retain 
an  expert  who  has  a  detailed  knowledge  of  television  equipment  to 
handle  the  purchasing  of  television  components  for  State  institutions 
of  higher  learning  and  to  recommend  the  type  of  equipment  which 
would  best  fit  each  school's  program. 

Reason:  In  the  past,  there  has  been  no  central  purchasing  of  televi- 
sion e([uipment.  Thus,  the  State  has  not  been  able  to  effect  the  maximum 
economy  Avhich  comes  with  central  purchasing  for  all  schools  and  de- 
partments. Witnesses  testified  that  "the  schools  would  have  benefited 
had  there  been  an  expert  buyer  available  to  choose  the  equipment." 
The  use  of  such  an  expert  would  also  tend  to  insure  a  greater  com- 
patibility of  television  equipment  because  central  purchasing  would 
secure  various  component  parts  of  the  same  type  which  would  then  be 
interchangeable.  In  addition,  he  would  be  able  to  keep  abreast  of  the 
market  and  thus  avoid  securing  equipment  which  would  rapidly  become 
obsolete. 


Recommendation:  The  agent  who  is  responsible  for  the  purchasing 
of  television  equipment  should,  at  present,  restrict  state  buying  of 
closed-circuit  equipment  to  Vidicon  television  cameras. 

In  the  future,  some  schools  may  wish  to  undertake  open  circuit 
broadcasting.  An  endeavor  of  this  type  should  be  limited  to  a  very  few 
schools  Avhose  geographic  location,  equipment  and  enrollment  might 
make  their  situation  peculiarly  ideal  for  open  circuit  broadcasting.  In 
such  cases  the  use  of  Image  Orthicon  equipment  might  then  be  justified. 

Reason:  Two  types  of  equipment  currently  are  available — Vidicon 
and  Image  Orthicon.  Of  the  two  the  Image  Orthicon  is  far  costlier. 
In  experiments  with  closed-circuit  television  in  several  colleges  and 
universities  it  has  been  proven  that  Vidicon  cameras  now  available  are 
entirely  satisfactory  for  closed-circuit  educational  uses  as  well  as  for 
open-circuit  broadcasting,  kinescope  recording  and  the  presentation  of 
motion  pictures.  Because  economy  is  a  prime  factor  in  State  budgeting, 
it  is  inadvisable  to  spend  a  considerable  amount  of  money  for  equip- 
ment which  would  only  slightly  improve  TV  broadcasting  in  a  college's 
television  operation. 

JUNIOR  COLLEGES 

Recommendation:  Section  11251  of  the  State  Education  Code  should 
be  revised  in  order  to  permit  state  apportionment  funds  to  be  paid  to 
junior  colleges  for  students  who  may  be  taking  classes  taught  via  educa- 
tional television  without  a  certified  teacher  actually  being  in  the  room 
with  each  class.  This  revision  would  apply  to  local  elementary  and 
secondary  schools  as  well. 

Reason:  It  has  been  adequately  demonstrated  that  students  can  learn 
from  televised  instruction  in  large  class  groups  without  a  certified 
teacher  being  physically  present  in  the  room.  One  of  the  long  range 
purposes  of  introducing  television  into  our  schools  as  a  teaching  tool 
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is  to  alleviate  the  constantly  spiraling  costs  of  education.  If  it  is  neces- 
sary to  have  a  paid,  certified  teacher  in  each  classroom  receiving  a 
broadcast  via  ETV,  this  not  only  -will  greatly  increase  the  cost  of  using 
the  medium,  but  it  also  will  vitiate  a  most  important  asset:  TV's  ability 
to  extend  the  teaching  talents  of  one  instructor  from  a  single  studio  to 
several  classrooms  simultaneously. 

UNIVERSITY  OF  CALIFORNIA 

Recommendation:  The  University  of  California  has  budgeted  funds 
for  educational  television  on  both  its  Berkeley  and  Los  Angeles  cam- 
puses. Because  of  its  greater  emphasis  on  graduate  courses  —  which 
are  more  complex  and  therefore  need  a  high  level  of  classroom  discus- 
sion— the  University  sliould  continue  its  efforts  to  use  television  where 
it  can  improve  the  quality  of  a  course — and  in  lower  division  classes 
where  large  numbers  of  stndents  are  enrolled  in  general  courses  in 
which  television  can  be  used  effectively  as  the  primary  means  of 
instruction. 

The  University,  through  the  Coordinating  Council  for  Higher  Edu- 
cation, should  also  make  available  to  other  State  institutions  of  higher 
learning  wliatever  filmed  television  resources  it  may  develop  which 
could  be  of  value  to  these  other  schools. 

Reason:  There  are  many  courses  where  television  can  be  used  as  a 
teaching  aid  rather  than  as  the  total  means  of  instruction.  Examples 
are  courses  in  medicine,  where  a  camera  can  bring  a  delicate  operation 
before  the  eyes  of  the  class  without  interfering  with  the  surgeon — and 
courses  in  education  through  which  groups  of  student  teachers  can 
observe,  via  television,  instructors  working  in  actual  classroom  situ- 
ations without  causing  any  interruption  to  the  class. 

In  such  courses  as  these  and  others  instructors  may  make  varied  use 
of  ETV  even  though  it  may  be  impractical  to  implement  it  as  the  total 
means  of  instruction. 

In  lower  division  courses,  there  are  many  large  classes  in  which 
television  can  be  used  to  disseminate  the  course  (as  taught  by  one  in- 
structor) to  several  lecture  halls  filled  with  students.  The  efficacy  of  this 
type  of  operation  in  presentation  courses  has  been  proven  in  many 
schools  in  recent  years.  It  has  been  repeatedly  demonstrated  that  better 
instruction  results  when  the  teacher  is  given  the  opportunity  to  use 
his  special  talents  more  widely  than  he  can  in  the  conventional  cla.ss- 
room. 

The  T'liiversity  should  cooperate  with  junior  colleges  and  State 
colleges  which  may  be  equipped  with  TV  facilities.  It  has  resources 
which  are  not  duplicated  in  auy  of  tliese  institutions.  The.se  schools  can 
make  use  of  these  resources  and  give  greater  depth  to  their  students' 
educational  program  by  using  kinescopes  or  video  tape  recordings  of 
courses  (or  segments  of  courses)  put  together  by  tho  University  of 
California. 

STATE  COLLEGES 

Recommendation:  The  State  College  Board  of  Trustees  .should  de- 
velop an  overall  plan  for  educational  television  in  California's  State 
Colleges.  Today  no  .such  plan  exi.sts. 
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Reason:  Because  television  is  an  expensive  operation,  it  should  be 
so  org'anized  that  colleges  are  not  duplicating-  the  work  of  one  another 
when  they  could  be  doing  individual  work  and  pooling  their  uniciiie 
resources.  Thus  an  overall  plan  is  needed  to  insure  that  educational 
television  in  the  State  colleges  will  have  an  orderly  development  and 
that  each  school  will  not  receive  TV  equipment  simply  because  money 
is  available  or  a  building  has  been  constructed  to  house  the  equipment. 

The  State  College  system  will,  in  the  future,  assume  a  major  responsi- 
bility for  undergraduate  education  in  this  State  and  television  should 
become  an  extremely  valuable  teaching  tool  in  these  institutions.  In 
order  to  insure  that  full  value  is  received  from  ETV,  a  program 
should  be  set  up  delineating  divisions  of  labor  between  the  several 
colleges  and  specifying  priorities  for  development  throughout  the 
State.  ETV  activity  in  each  school  should  be  organized  so  that  it  will 
fit  into  this  State-wide  plan.  By  so  doing,  greater  economy  would  be 
eifected  and,  at  the  same  time,  the  individual  resources  of  each  insti- 
tution would  be  more  fully  exploited. 


Recommendation:  A  policy  statement  should  be  laid  down  by  the 
State  College  Board  of  Trustees  specifying  how^  ETV  will  be  used  in 
each  college  under  this  overall  plan.  Each  school  should  not  embark 
on  an  occupational  program  of  television  training  simply  because  the 
equipment  is  available. 

Reason:  Research  has  shown  that  the  television  industry  can  absorb 
only  a  few  people  who  graduate  as  telecommunications  majors  each 
year.  In  addition,  those  schools  which  stress  occupational  programs 
(such  as  San  Diego  State  College)  place  too  little  emphasis  on  in- 
structional TV.  Thus  the  television  equipment  is  not  being  used  as 
efficiently  as  it  could  be  and  maximum  economy  is  not  being  realized. 
The  primary  mission  of  television  in  the  State  Colleges  should  be  in- 
struction— all  occupational  programs  should  be  incidental  to  this.  A 
few  colleges  may  want  to  continue  developing  small  programs  for 
majors  in  educational  television.  With  the  growth  in  this  area,  schools 
and  colleges  may,  in  the  future,  be  able  to  absorb  some  of  the  graduates 
trained  in  television  for  whom  commercial  stations  do  not  have  open- 
ings. 

TEACHERS  RIGHTS 

Recommendation:  The  Coordinating  Council  for  Higher  Education 
and  each  State  institution  of  higher  learning  should  establish  a  policy 
regarding  the  rights  of  instructors  who  may  be  affected  by  the  intro- 
duction of  television  as  a  teaching  tool  at  their  schools. 

Reason:  There  are  many  problems  concerning  teachers  rights  in- 
volved with  the  development  of  educational  television.  This  area,  in 
the  past,  has  been  one  of  the  big  stumbling  blocks  in  the  w^ay  of  the 
development  of  efficient  and  economical  ETV  programs  in  some  schools. 
In  order  that  those  professors  who  teach  via  television  (and  there- 
fore put  a  great  deal  more  time  into  the  background  work  involved  in 
the  development  of  an  individual  course)  are  compensated  properly, 
such  a  policy  should  be  established.  It  should  delineate  the  advantages 
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which  will  accrue — such  as  a  reduction  in  course  load,  a  payment  for 
the  re-use  of  tapes  and  films,  technical  assistance  in  i)repariii«i:  each 
course  for  broadcast  and  other  added  benefits. 

CONCLUSION 

Recommendation:  Statewide  cooperation  on  ETV  between  all  the  in- 
stitutions of  higher  learning  should  be  stressed  through  the  Coordi- 
nating Council  for  Higher  Education.  Outstanding  programs  which 
may  be  developed  at  one  institution  should  be  shared  with  as  many 
other  schools  as  may  find  them  valuable.  The  Coordinating  Council 
should  study  the  feasibility  of  organizing  a  State  Television  Library 
Avhere  the  best  in  educational  kinescopes  and  video-tape-recordings 
could  be  catalogued,  filed  and  made  available  to  schools  which  could 
make  practical  use  of  these  resources  in  supplementing  their  programs. 

Reason:  Such  cooperation  will  make  for  a  more  efficient  use  of  ETV 
throughout  the  State  and  will  more  fully  exploit  the  individual  re- 
sources of  each  institution.  In  addition,  students  from  one  school  will 
be  able  to  enjoy  the  talents  of  the  out.standing  professors  from  the 
several  colleges  and  the  University. 

A  State  Television  Library  would  act  as  a  central  repository  and 
focal  point  from  which  a  school  could  obtain  various  specialized  ma- 
terial which  might  not  be  immediately  available  on  its  own  campus. 
This  supplemental  material  could  broaden  the  programs  which  exist 
at  the  various  institutions  throughout  the  State.  It  would  also  reduce 
the  total  cost  of  California's  overall  ETV  program  by  making  indi- 
vidual kinescopes  or  video-tape-recordings  available  1o  many  institu- 
tions. 

Recommendation:  The  Legislature  in  the  future  may  wish  to  revise 
section  !>5r)l  and  section  20255  of  the  Education  Code  to  enable  State 
colleges  and/or  junior  colleges  to  make  use  of  those  open-circuit  tele- 
vision channels  that  have  been  set  aside  by  the  Federal  Connnunicatious 
Connnission  for  educational  use  and  which  eventually  may  be  needed 
in  public  education  to  broadcast  extension  courses.  Such  a  broadcast- 
ing operation  should  only  be  undertaken  as  a  part  of  an  overall  plan 
for  educational  television  in  California  and  with  the  approval  of  the 
State  Legislature. 

Reason:  because  of  the  projected  increase  in  enrollnicnts  at  State 
colleges  and  junior  colleges,  it  is  possible  in  the  future  that  there  will 
not  be  sufficient  classroom  space  to  handle  the  student  population.  In 
such  a  case  it  will  become  necessary  to  educate  students  in  locations 
other  than  college  classrooms.  Open-circuit  broadcasting  via  educa- 
tional television  channels  might  help  to  solve  this  problem. 

In  addition,  it  could  make  the  wisdom  of  the  colleges  available  to 
tile  general  public.  Educational  television  holds  out  nearly  unlimited 
possibilities  for  the  dissemination  of  fresh  ideas  and  the  best  of  what 
has  been  thought  in  the  past. 

Because  setting  up  an  open-circuit  operation  is  extremely  expensive 
(average  between  $;^7(),0()0  and  $550,000  according  to  latest  figures) 
no  school  should  consider  undertaking  such  a  project  without  thorough 
study  and  oidy  after  other  important  priorities  have  been  met. 
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Recommendation:  The  Coordinating  Council  for  Higher  Education 
should  set  up  a  standing  committee  which  would  undertake  a  con- 
tinuing study  of  the  advances  being  made  in  educational  television 
throughout  the  country.  This  connnittee  should  make  regular  recom- 
mendations to  the  Coordinatiug  Council  on  how  these  advances  can  be 
adopted  in  California's  institutions  of  higher  learning.  In  addition, 
the  committee  should  determine  how  these  technological  advances  may 
effect  economies  in  our  state  educational  system. 

Reason:  To  date  there  has  been  little  coordination  of  the  various 
operations  in  educational  television  which  have  developed  in  public 
higher  education  in  California.  Such  a  committee  under  the  jurisdic- 
tion of  the  Coordinating  Council  could  alleviate  this  problem  by  acting 
as  a  central  information  center  and  also  as  an  advisory  agency  to  State 
institutions.  It  should  assume  the  responsibility  for  insuring  that  effi- 
cient use  is  made  of  the  new  developments  which  may  arise  in  the  field 
of  educational  television  in  the  future.  One  of  the  great  contributions 
which  BTV  can  make  in  California  is  to  effect  economies  in  public  edu- 
cation. One  educational  administrator,  Superintendent  Joseph  Hall  of 
Dade  County,  Florida,  noted  before  a  Congressional  Committee  that 
his  county  had  saved  three  million  dollars  in  school  construction  in  the 
three  years  it  had  been  using  television  instruction.  Furthermore,  he 
anticipates  saving  twelve  million  dollars  in  the  next  five  years.  During 
the  year  1960,  the  county  has  saved  $300,000  in  teachers'  salaries  which 
has  paid  the  cost  of  televised  instruction  and  Dr.  Hall  added,  "the 
quality  of  the  school  program  has  improved. ' ' 


SUMMARY  OF  PUBLIC  HEARING  ON 
EDUCATIONAL  TELEVISION 

HELD-OCTOBER   13,   1960 
San  Jose  State  Coilege— San  Jose,  Calif. 

Chairman  Charles  J.  Conrad  convened  the  meeting  with  opening 
remarks  uhieh  set  down  the  hearinj^'s  i)urpose  and  delineated  the  spe- 
cific areas  in  which  the  Ways  and  Means  Committee  is  interested. 

"We  are  here  to  study  the  problems  involved  in  educational  televi- 
sion and  particularly  the  costs  which  must  be  met  by  the  State  in 
financincr  ETV  operations  in  our  public  institutions  of  hifiher  learn- 
in«r. "  he  pointed  out. 

Early  in  the  hearing',  Dr.  Robert  0.  Ilall  of  Alameda  State  Collejre 
presented  an  overview  of  the  status  of  educational  television  through- 
out the  United  States. 

Pointino-  to  the  "tremendous  growth"  since  ETV's  inception  shortly 
after  the  Korean  War,  he  told  the  subcommittee  that  today  there  are 
47  open-circuit  stations  in  operation  in  this  country  which  are  devoted 
strictly  to  education. 

In  U.S.  schools  and  colleges,  several  huiulrcd  closed-circuit  opera- 
tions are  to  be  found.  "They  vary  from  the  simple  use  of  television  as 
an  opaque  projector  to  a  complete,  closed-circuit  instructional  pro- 
gram." Dr.  Hall  pointed  out  that  the  difference  between  closed  and 
open-circuit  operations  lies  in  the  fact  that  closed-circuit  pictures  are 
transmitted  by  cable  and  may  be  seen  only  by  people  viewing  a  set 
connected  to  one  of  the  cables.  Open-circuit  images  are  broadcast  by 
transmitters,  may  be  seen  by  the  public  and  the  stations  broadcasting 
the  images  must  be  licensed  by  the  Federal  Comnninications  Connnis- 
sion. 

"In  education,  the  big  bulk  of  open-circuit  ET\'  has  been  found  in 
primary  and  secondary  schools,"  he  went  on.  "Most  instructional  tele- 
vision in  higher  education  has  been  closed-circuit.  You  have  greater 
specialization  in  higher  education  and  thus  work  with  the  smaller 
groui)s  where  closed-circuit  operations  are  more  efficient." 

Dr.  Dorothy  Knoell  of  the  State  Department  of  Education,  reviewing 
for  the  sulx'onnnittee  the  background  of  ETV  in  California  higher  odu- 
cation,  ]iointed  out  that  its  history  goes  back  to  the  early  lOoO's  when 
the  State  colleges  were  working  with  "no  State  support  at  all — Avorking 
in  individual  communities  with  the  commercial  stations." 

The  State  first  appropriated  a  major  amount  for  educational  televi- 
sion in  If)")?.  Two  closed-circuit  iirojects  in  the  State  colleges — one  at 
San  Jose  and  the  other  at  San  Diego — were  given  funds  to  begin  op- 
erating. In  lOfjS  and  1959,  further  ajipropriations  for  ETV  were  cut 
from  the  (lovernor's  budget.  In  1960,  however,  fuiuls  were  once  again 
made  available  to  continue  the  jirogress  of  ETV  in  the  State  colleges. 

Dr.  Knoell  pointed  out  that  with  this  appropriation  the  colleges  are 
once  again  moving  ahead.  "If  we  are  successful,  we  should  have  seven 
State  colleges  ecpiipped  with  closed-circuit  e(|uipment  within  a  year." 

(  14  ) 
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HAS  ETV  PROVEN  ITSELF? 

Dr.  Richard  Lewis,  head  of  the  audio-visual  department  at  San  Jose 
State  Collef>e  believes  it  has. 

"We  know  that  we  have  people  who  can  teach  directly  in  television. 
We  know  that  students  can  learn  from  television.  We  are  very  confi- 
dent of  these  things. ' ' 

Dr.  Lewis  pointed  up  the  success  of  San  Jose's  program  in  student 
teaching.  Cameramen  transmit  an  image  from  an  actual  classroom  situ- 
ation to  an  audience  of  college  students  majoring  in  education. 

"lUvStead  of  having  students  running  all  over  the  country  looking  in 
the  schools,  all  of  them  coming  back  with  different  experiences,  we  now 
can  have  as  many  as  Me  want  in  one  room  and,  guided  by  one  in- 
structor, they  get  an  insight  into  the  classroom  which  they  could  get  in 
no  other  way. ' ' 

Dr.  Lewis  also  cited  the  i^racticality  of  using  TV  to  transmit,  via 
coaxial  cable,  a  demonstration  performed  in  a  limited  space  to  a  large 
group  of  students  in  another  room.  ETV  has  been  used  in  this  manner 
in  aeronautics  and  engineering  courses  at  San  Jose. 

Rudy  Bretz,  of  the  University  of  California  at  Los  Angeles,  pointed 
to  the  use  of  ETV  in  medicine  where  a  number  of  students  can  watch 
an  operation  being  performed  without  interfering  with  the  work  of  the 
surgeon. 

Dr.  Hall  cited  nation-wide  figures  which  show  that  more  than  700 
courses  were  given  for  credit  last  year  over  both  closed  and  open- 
circuit  stations  in  this  country. 

DESIGN   FOR  THE  FUTURE 

Dr.  Kenneth  Norberg  of  Sacramento  State  College,  a  school  which 
expects  to  have  its  closed-circuit  TV  complex  out  of  the  planning  stage 
and  into  operation  next  year,  told  the  subcommittee  that  at  his  institu- 
tion ' '  we  're  interested  in  applying  television  to  large  courses  primarily, 
but  not  necessarily  exclusively,  because  we  think  some  special  things 
can  be  done  in  small  course  situations  at  times  that  would  be  very  much 
w^orth  the  use  of  the  equipment." 

Norberg  pointed  out  that  in  each  case  television  must  be  adapted 
to  the  character  of  the  course.  "In  other  words,  if  you  have  a  course 
that  meets  three  times  a  week,  a  three-unit  course,  it  may  be  that  in 
some  cases  it's  better  to  use  television  twice  a  week  and  then  go  back 
to  your  small  group  discussion  on  the  third  meeting  each  week.  Or  it 
may  be  in  other  cases  that  the  proper  proportion  would  be  one-third 
TV  and  two-thirds  by  other  methods.  I'm  sure  there  are  several  courses 
which  can  be  handled  entirely  by  television,  but  in  each  case  I  think 
it's  false  economy  to  arbitarily  apply  television  across  the  board  to  any 
given  course  of  instruction  until  you  know  the  proper  balance  between 
the  several  methods  of  instruction." 

At  Chico  State  College,  which  has  been  giving  extension  courses  over 
the  local  commercial  station  for  several  years,  ETV  Director  Hector 
Lee  said  that  closed-circuit  television  also  could  be  a  great  help  in 
making  up  for  the  lack  of  qualified  teachers  in  such  fields  as  mathe- 
matics and  psychology. 
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"Math,  ])articnlarly  tlie  more  elementary,  jreneral  types,  could  be 
handled  by  closed-cirenit ;  so  could  psycholoiry  and  Ave  think  that  s(mie 
kinds  of  freshman  Enp-lish  could  be.  I'm  thinkinp:  particularly  of  the 
usual  sub-freshman  course  that's  preparatory  to  the  rejyular  freshman 
course. ' ' 

At  UCLA,  ETV  is  emphasized  as  a  teaching  aide  rather  than  a  com- 
plete instructional  tool.  "We  want  to  provide  leadership  in  the  devel- 
opment of  simplified  techniques  so  that  we  can  introduce  television 
into  the  classroom  for  the  improvement  of  teachint;  as  it  already 
exists."  Director  l>retz  declared.  "So  far  we've  found  that  TV  is  a 
visual  aide  that  is  really  convenient  and  usable  for  the  instructors — 
it  will  do  almost  anything  the  instructor  wishes  it  to  do." 

Los  Angeles  ^tate  College,  on  the  other  hand,  has  been  involved  in 
an  extension  operation  similar  to  that  of  Chico  in  the  north.  L.A. 
currently  broadcasts  two  courses  (Children's  Literature  and  Art, 
Music  and  Dance)  over  Station  KCOP,  a  local  commercial  channel. 

Dr.  James  Enochs  told  the  subcommittee  that  "we  do  anticipate 
that  we  Avill  be  able  to  <ro  on  with  our  open-circuit  program  in  Los 
Angeles.  But  T  would  like  to  point  out  that  the  time  available  on 
commercial  stations  is  getting  less  and  less  and  the  time  we  are  able 
to  rent  at  a  reasonable  rate  is  perhaps  not  the  best  hour  for  reaching 
the  largest  nu'^^bors  of  students.  Therefore,  a  closed-circuit  operation 
is  also  essential  to  reach  larger  numbers  of  our  own  students  on 
ea"'^pus. " 

Dr.  Leo  Cain  of  San  Francisco  State  College  declared  that  his  insti- 
tution would  prefer  to  build  their  OAvn  ETV  courses  at  their  college 
for  transmission  over  the  school's  closed-circuit  system.  "Nevertheless, 
we  feel  our  procrrams  could  then  be  made  aA'ailable  for  open-circuit 
teleca^tinir  throiH.di  a  device  such  as  video  tape." 

D'\  Cain  stated  that  San  Francisco  State  "has  specific  plans  for 
developinsr  certain  courses  by  television  and  also  plans  to  telecast 
certain  aspects  of  other  courses.  "We  feel  that  this  sliould  be  done  essen- 
tiallv  by  closed-circuit  on  the  campus." 

He  pointed  up  the  necessitv  of  introducing  closed-circuit  operations 
onto  a  campus  graduallv.  "We  are  going  to  use  the  total  facilities  of 
the  campus,  including  the  instructional  faculty,  the  radio-tv  depart- 
ment, audio-visual  and  so  forth,  and  avc  believe  that  by  introducing 
the  Tnedium  gradually  costs  will  be  kept  to  a  minimum." 

San  Francisco  did  its  first  Avork  in  i}istr)(riio)io]  television  in  10.")(i 
and  continued  for  three  years  under  a  Ford  Foundation  grant. 

"We  fouiul  that  the  instruction  of  college  students  can  be  carried  on 
successfully  by  telcA'ision  and  that  the  medium  lends  itself  to  instruc- 
tion in  such  fields  as  English,  social  science,  science,  psychology  and 
creative  arts.  Tt  also  shoAved  that  superior  high  chool  students  could 
profit  from  college  courses  given  by  TV." 

CO-ORDINATING  ETV  IN  CALIFORNIA 

Assen'blA-iiian  .lohn  Collier  sugfcstfMl  that  the  Slate  might  save 
moncA-  by  ecpiipping  only  "one  central  station  at  a  specific  state  col- 
lege" for  the  dcA-elopment  of  programs.  Tvinescopes  or  A'ideo  tape 
recordings  of  these  programs,  he  said,  might  then  be  shipped  to  State 
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colleges  throughout  California  and  the  "master  teachers"  would  then 
be  made  available  to  students  from  Areata  to  San  Diego  at  a  savings 
to  the  taxpayers. 

He  suggested  that  the  "master  teachers"  could  be  brought  to  the 
central  station  from  their  various  schools,  film  their  courses  and  then 
return  to  their  regular  classes. 

Some  of  the  educators  objected  that  filming  courses  tended  to 
"freeze"  them  and  make  it  impossible  for  the  professor  to  keep  up  to 
date  with  world  events  and  the  constant  changes  in  his  own  area  of 
study. 

Dr.  Enochs  mentioned  the  possibility  that  a  college  might  gain  con- 
trol of  one  of  the  as  yet  unused  educational  television  channels  set 
aside  by  the  FCC.  "If  we  had  an  ETV  station  similar  to  KQBD  in 
San  Francisco  or  KVIE  in  Sacramento  we,  and  all  the  other  colleges 
and  public  schools  in  the  area,  could  share  in  the  use  of  this  station," 
he  said.  "This  would  be  of  value  to  the  public  because  we  cannot 
anticipate  that  there  will  continue  to  be  time  on  commercial  stations 
for  educational  programs. ' ' 

Dr.  Knoell  recommended  that  a  "liaison  committee  under  the  Co- 
ordinatifig  Coimcil  for  Higher  Education  he  set  up  to  have  jurisdictiori 
(or  at  least  some  advisory  powers)  over  educatio7ial  televisio7i  for 
higher  education  throughout  the  state.  This  committee  would  establish 
priorities  for  the  equipping  of  ETV  operations  in  the  various  state 
schools  and  decide  w'here  programs  should  be  duplicated  and  where 
they  should  not  be. 

"We  have  an  educational  planning  office  now  in  the  Department  of 
Education"  she  said,  "with  a  specialist  and  two  consultants.  There 
we  have  had  the  responsibility  for  working  with  the  State  colleges  in 
the  development  of  occupational  television  majors.  We  also  have 
worked  with  the  colleges  in  the  development  of  instructional  television 
programs.  We  assume  this  function  will  go  on  under  the  new  State 
College  Board  of  Trustees." 

TEACHERS  RIGHTS 

The  biggest  problem  arising  out  of  any  extensive  use  of  ETV  in 
California  higher  education  will  be  that  of  teachers  rights,  Dr.  Knoell 
predicted.  Some  of  the  questions  she  posed  in  this  area  w^ere,  "What 
is  a  proper  course  load  for  TV  teachers?  What  kind  of  assistance 
should  we  give  to  TV  instructors'?  What  do  we  do  about  payment  for 
re-use  of  TV  tapes  and  films?  What  about  one  instructor  whose  course 
goes  to  ten  institutions?" 

Dr.  Robert  Hall  pointed  out  that  teachers  working  on  ETV  proj- 
ects "work  longer,  work  harder."  The  total  preparation  is  more  dif- 
ficult. 

Often  too,  as  Consultant  to  the  committee  Larry  Margolis  pointed 
out,  teachers  object  to  the  loss  of  the  personal  relationship  between 
themselves  and  their  students. 

Dr.  Dallas  Tueller  of  Fresno  State  College,  in  speaking  of  the  dif- 
ficulties which  his  staff  has  encountered  in  attempting  to  set  up  an 
ETV  program  at  Fresno,  reported  that  once  a  professor  has  done  one 
course  for  television  he  is  reluctant  to  repeat  the  experience. 
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"I  think  we  have  proven  the  point  that  there  is  a  readiness  of  our 
able  people  to  use  this  medium  and  to  use  it  effectively.  But  all  have 
said  that  until  there  is  provision  for  some  reduction  in  teaching  load 
and  provision  for  the  kind  of  assistance  that  you  would  get  from  a 
good  audio-visual  center  where  there  is  a  graphic  arts  person  avail- 
able, they  would  not  undertake  it  again." 

Assemblyman  Bert  DeLotto  asked  if  television  might  not  tend  to 
create  a  caste  system  in  education  where  one  group  of  teachers  who 
give  courses  via  television  are  better  known  and  more  highly  paid — 
while  the  other  group  is  relegated  to  a  second-class  status  of  leading 
discussion  groups  and  instructing  smaller  classes. 

Witnesses  agreed  that  this  could  well  be  a  problem  and,  as  Dr.  Cain 
of  San  Francisco  State  College  put  it,  it  will  probably  demand  a  policy 
decision  on  the  part  of  the  State  college  system  when  ETV  is  firmly 
established  and  might  even  demand  "legislative  action." 

ABOUT  MONEY 

Witnesses  agreed  that  in  the  future  instructional  television  w^ould 
foster  economy  and  lower  the  cost-per-student  in  California  higher 
education — but  for  the  present,  ETV  is  still  an  expensive  operation. 

In  the  words  of  Dean  Charles  Trigg  of  Los  Angeles  Cit}^  College, 
"Closed-circuit  TV  instruction  has  been  more  expensive  than  the  con- 
ventional procedures  using  other  audio-visual  aids.  We  feel,  however, 
that  there  sliould  be  some  way  to  utilize  television  to  effect  economies  or 
to  improve  instruction  or  both. ' ' 

Dr.  Hector  Lee  of  Chieo  pointed  out  that  "if  we  have  100  students 
in  a  class  that  ordinarily  has  20  students  to  a  section,  we  could  spi-ead 
the  iiLstructor  to  four  equivalent  sections  via  television  and  thus  effect 
a  savings." 

President  Cornelius  Siemens  told  the  subcommittee  that  "we  at 
Humboldt  State  College  have  proceeded  on  the  assumption  that  tele- 
vison  equipment,  if  selected  with  care,  can  serve  the  functions  of 
occupatiojial  training,  teacher  observation  and  other  audio-visual  and 
instructional  uses.  Television  equipment,  however,  cannot  be  a  sub- 
stitute for  the  classroom  teacher  though  it  can  add  and  enrich  class- 
room instruction.  And  instruction  by  television,  considering  the  highly 
technical  personnel  necessary  to  maintain  and  operate  the  equipment 
may,  except  in  very  large  classes,  prove  as  expensive  as  instruction  by 
the  classroom  teacher." 

At  Sacramento  State  College,  where  an  instructional  television  pro- 
gram has  just  come  off  the  drawing  boards.  Dr.  Kenneth  Norberg 
reported  that  the  cost  of  the  operation  will  be  between  $29,000  and 
$37,000  a  year  over  the  next  five  or  six  years.  "Thus  our  total  expendi- 
ture for  teU'vised  instruction  in  any  given  year  is  less  than  1  percent 
of  the  total  budget.  We  think  if  we  can  accomplish  the  results  we 
have  in  mind,  that  this  is  a  very  modest  expenditure  for  the  values 
it  will  gain." 

Los  Angeles  State  College  this  year  received  an  apin-oin-iation  of 
$90,000  for  ETV.  Dr.  James  Enochs  reported  that  $21,000  was  for  the 
rental  of  open-circuit  time  on  local  Station  KCOP ;  $40,000  was  for 
the  closed-circuit  equipment,  two  camera  chains  and   a  film  camera 
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chain  along  with  the  accessory  and  auxiliary  equipment  which  is  in- 
volved; $11,000  was  appropriated  for  the  remodeling  of  the  studio 
facilities  and  $16,000  was  for  personnel. 

Witnesses  stressed  that  in  order  to  effect  economy  it  is  always  im- 
portant to  have  advance  planning.  Dr.  Cain  pointed  out  "that  while 
adequate  equipment  is  necessary,  adequate  technical  arrangements  do 
not  necessarily  mean  that  the  effective  use  of  television  as  an  instruc- 
tional device  will  be  guaranteed.  Success  is  determined  by  careful 
planning  by  both  administration  and  faculty  of  the  college  in  order 
that  it  may  gain  acceptance  by  both  faculty  and  students  as  a  respon- 
sible educational  procedure.  It  must  be  integrated  into  the  instruc- 
tional program  in  a  manner  that  will  extend  and  improve  the  quality 
of  teaching. ' ' 

At  !San  Diego  State  College,  where  the  total  investment  in  equip- 
ment is  valued  at  $200,000,  the  cost  of  operating  the  television  center 
each  year  is  $8,500. 

San  Diego's  Dr.  Kenneth  Jones,  in  speaking  of  ETV's  costs,  stated 
his  belief  that  "when  instructional  television  is  developed  to  its  full 
potential  in  both  open  and  closed-circuit  dissemination,  it  may  well 
reduce  the  estimated  increase  in  the  cost  of  education  projected  over 
the  next  ten  years.  Comparable  to  commercial  broadcasting,  it  depends 
upon  the  student  load  taught  via  the  medium  just  as  advertising  and 
production  costs  are  met  in  commercial  television  by  the  buyer  poten- 
tial of  any  given  product  that  is  reached  through  television.  It  seems 
to  me  reasonable  to  believe  that  instructional  television  will  compare 
quite  favorably  with  the  costs  of  operating  and  maintaining  a  major 
technical  or  scientific  department  within  the  school.  The  difference 
here  is  the  difference  of  means  to  education  rather  than  the  ends  of 
education. 

"Instructional  television  moneys  will  provide  a  dissemination  of 
education  rather  than  provide  the  knowledge  per  se." 

THE  NEED  FOR  AN  EXPERT  BUYER 

As  Committee  Consultant  Larry  Margolis  put  it:  "There  is  general 
agreement  concerning  the  need  for  someone  in  the  State  Finance  or 
Purchasing  Department  who  is  an  expert  on  television  equipment." 

Dr.  Knoell  pointed  out  that  there  had  been  $35,000  in  the  Gover- 
nor's budget  for  such  a  person  and  his  staff,  but  this  was  cut  out  of 
the  budget  by  the  Legislature. 

There  has  been  no  central  purchasing  in  the  past. 

According  to  Harold  Strohmer  of  Chico  State  College,  the  equipment 
which  has  been  agreed  upon  for  State  colleges  is  ' '  compatible  with  com- 
mercial stations  and  could  be  used  directly  over  open-circuit  for 
broadcasting. 

"There  is  cheaper  equipment  which  is  not  compatible,  but  this  has 
never  been  considered,"  he  said,  in  reply  to  a  question  from  Mr.  Mar- 
golis asking  if  there  was  not  a  kind  of  equipment  which  will  do  only 
closed-circuit  classroom  instruction  and  nothing  else. 

Like  Dr.  Knoell,  Los  Angeles  State  College's  Dr.  Enochs  approved 
of  central  purchasing  and  told  the  subcommittee  that  "we  would  have 
benefited  if  we  had  had  really  expert  help  in  the  past." 
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OCCUPATIONAL  TRAINING  WITH   ETV 

According  to  Dr.  D»>rothy  Kno^U,  the  State  Department  of  Educa- 
tion "will  not  introduce  an  occupational  pro(rram  of  television  educa- 
tion unless  it  is  in  support  of  a  stron<r  ETV  instructional  program." 
She  pointed  out,  however,  that  the  Director  of  Finance  had  restricted 
budgeting  last  year  to  occupational  programs  only.  This  policy  has 
been  changed  now  and  the  emphasis  Is  being  placed  on  instructional 
television,  she  said. 

In  the  two  State  colleges  which  have  closed-circuit  setups  operating 
today,  however,  occupational  programs  are  active.  San  Jose  State  Col- 
lege more  closely  follows  the  formula  which  Dr.  Knoell  said  the  De- 
partment of  Education  favors. 

There  the  equipment  is  u.sed  for  instructional  purposes.  An  occupa- 
tional program  in  television  and  radio  exists  under  the  aegis  of  the 
Speech  and  Drama  Department. 

At  San  Diego  State  (Jollege  the  program  in  television  is  completely 
given  over  to  occupational  training  and  no  budget  exists  for  instruc- 
tional u.ses. 

At  Humboldt  State  College,  which  is  soon  to  have  closed-circuit 
equipment,  money  was  provided  for  an  occupational  program  after  a 
language  arts  building  was  con.structed  to  hou.se  the  equipment. 

At  Chico  State  College  no  ocr;upational  program  exists  and  in  the 
words  of  Dr.  Hector  Lee,  "we  don't  foresee  one." 

Dr.  Enochs  reported  that  an  occupational  program  will  be  instituted 
at  Lf>s  Angeles  State  College  when  closed  circuit  equipment  is  installed. 
"We  feel  we  should  tr\'  to  put  our  emphasis  upon  the  preparation  of 
persons  to  work  in  educational  television,  however." 

San  Franci.s<;o  State  College  hopes  to  integrate  the  two  sides  of  its 
program.  "We  intend  to  merge  with  the  in.structional  program  the 
technical  help  and  advice  which  can  be  given  to  us  by  our  professional 
training  courses  in  television.  This  will  reduce  costs."  San  Francisco 
State  College  has  had  a  professional  major  in  radio-television  for  eight 
years. 

Dr.  Knoell  .stressed  that  the  occupational  programs  do  not  train 
tef;hnicians.  "It  is  a  professional  program  to  train  people  for  the 
indu.strj-. ' ' 

Legislative  Intern  Larry  Fisher  questioned  whether  there  was  a  suffi- 
cient demand  in  the  industry  to  absorb  a  large  number  of  graduates 
trained  for  the  television  profession. 

Dr.  James  Enochs  replied  that  this  was  one  reason  the  State  has  not 
proceeded  as  rapidly  with  the  development  of  a  professional  program 
in  radio-television.  He  nevertheless  expressed  the  hope  that  educa- 
tional television  operations  in  the  future  may  be  able  to  absorb  a  large 
numb*^r  of  professionally  trained  graduates. 

CONCLUSION 

Witnesses  were  in  agreement  that  television  has  a  place  in  higher 
education,  even  though  some  schools  have  had  difficulty  implementing 
their  ETV  programs.  Dean  Trigg  of  Los  Angeles  City  College  said 
that  faculty  opposition  had  forced  a  curtailment  of  his  school's  TV 
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operation.  Dr.  Cain  of  San  Francisco  and  Dr.  Lombard  of  Fresno  both 
told  the  subcommittee  that  they  have  had  difficulty  securing  staff  to 
teach  over  television  because  there  was  no  provision  for  added  benefits 
such  as  a  lessening  of  course  load.  Nevertheless,  each  educator  expressed 
optimism  about  the  future  of  TV  at  his  school. 

Dr.  Lewis  of  San  Jose  State  College,  in  summing  up  said;  "Televi- 
sion will  play  an  important  role  if  we  are  wise  and  don't  try  to  make 
it  do  everything.  If  we  try  to  make  it  do  those  things  it  can  do  well  and 
then  do  it  with  a  sufficient  number  of  students  so  that  the  cost  is  down 
to  a  point  where  we're  actually  hoping  to  solve  some  of  our  problems, 
it  will  be  of  great  value  to  education. ' ' 
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OCCUPATIONAL  TRAINING  WITH  ETV 

According  to  Ur.  Dorothy  Knocll,  tlie  State  Department  of  Educa- 
tion "will  not  introduce  an  occupational  pro<>rani  of  television  educa- 
tion unless  it  is  in  supi)ort  of  a  strony  ETV  instructional  program." 
IShe  pointed  out,  however,  that  the  Director  of  Finance  had  restricted 
budgeting  last  year  to  occupational  programs  only.  This  policy  has 
been  changed  now  and  the  emphasis  is  being  placed  on  instructional 
television,  she  said. 

In  the  two  State  colleges  which  have  closed-circuit  setups  operating 
today,  however,  occui)ational  programs  are  active.  San  Jose  State  Col- 
lege more  closely  follows  the  formuhi  wliicli  Dr.  Ivnoell  said  the  De- 
partment of  Education  favors. 

There  the  equipment  is  used  for  instructional  purposes.  An  occupa- 
tional program  in  television  and  radio  exists  under  the  aegis  of  the 
Speech  and  Drama  Department. 

At  San  Diego  State  College  the  program  in  television  is  completely 
given  over  to  occupational  training  and  no  budget  exists  for  instruc- 
tional uses. 

At  Humboldt  State  College,  which  is  soon  to  have  closed-circuit 
equipment,  money  was  provided  for  an  occupational  program  after  a 
language  arts  building  was  constructed  to  house  the  equipment. 

At  Chico  Stale  College  no  occupational  program  exists  and  in  the 
words  of  Dr.  Hector  Lee,  "we  don't  foresee  one." 

Dr.  Enochs  reported  that  an  occupational  program  will  be  instituted 
at  Los  Angeles  State  College  when  closed  circuit  e(iuii)ment  is  installed. 
"We  feel  we  should  try  to  put  our  em])hasis  upon  the  preparation  of 
persons  to  work  in  educational  television,  however." 

San  Francisco  State  College  hopes  to  integrate  the  two  sides  of  its 
program.  "We  intend  to  merge  with  the  instructional  program  the 
technical  help  and  advice  which  can  be  given  to  us  by  our  professional 
training  courses  in  television.  This  will  reduce  costs."  San  Francisco 
State  College  has  had  a  professional  major  in  radio-television  for  eight 
years. 

Dr.  Knoell  stressed  that  the  occu])ational  programs  do  not  train 
technicians.  "It  is  a  professional  program  to  train  people  for  the 
industry." 

Legislative  Intern  Larry  Fisher  qucstioneil  whether  there  was  a  suffi- 
cient demand  in  the  industry  to  absorb  a  large  number  of  graduates 
trained  for  the  television  profession. 

Dr.  .lames  Enochs  rei)]ied  that  this  was  one  reason  the  State  has  not 
proceeded  as  rapidly  witli  the  development  of  a  professional  jirogram 
in  radio-teh»vision.  He  nevertheless  expressed  the  hope  that  educa- 
tional television  operations  in  the  future  may  be  able  to  absorb  a  large 
number  of  professionally  trained  graduates. 

CONCLUSION 

Witnesses  were  in  agreement  that  television  has  a  place  in  higher 
education,  even  though  some  schools  have  had  difficulty  implementing 
their  ETV  j)rograms.  Dean  Trigg  of  Los  Angeles  City  College  said 
that  faculty  oj)position   had  forced  a  curtailment  of  his  school's  TV 
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operation.  Dr.  Cain  of  San  Francisco  and  Dr.  Lombard  of  Fresno  both 
told  the  subcommittee  that  they  have  had  difficulty  securing  staff  to 
teach  over  television  because  there  was  no  provision  for  added  benefits 
such  as  a  lessening  of  course  load.  Nevertheless,  each  educator  expressed 
optimism  about  the  future  of  TV  at  his  school. 

Dr.  Lewis  of  San  Jose  State  College,  in  summing  up  said;  "Televi- 
sion will  play  an  important  role  if  we  are  wise  and  don't  try  to  make 
it  do  everything.  If  we  try  to  make  it  do  those  things  it  can  do  well  and 
then  do  it  with  a  sufficient  number  of  students  so  that  the  cost  is  down 
to  a  point  where  we're  actually  hoping  to  solve  some  of  our  problems, 
it  will  be  of  great  value  to  education. ' ' 
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INTRODUCTION 

This  is  a  report  about  the  "dedicated"  funds  of  the  State  of  Cali- 
fornia. 

Dedicated  funds  are  all  those  moneys  in  whole  or  in  part  exempt 
from  legislative  control  over  their  expenditure. 

Some  dedicated  funds  are  priorities  on  the  general  fund.  Others  are 
know  as  ' '  special  funds. ' ' 

Dedications  or  priorities  established  by  the  constitution  or  by  statute 
on  the  general  fund,  remove  about  55%  of  that  fund  from  effective 
legislative  control  in  the  current  fiscal  year. 

Some  of  the  "special  funds"  are  subject  to  legislative  control  over 
their  rate  of  income  and  expenditure ;  but  in  most  cases  special  fund 
balances  are  preserved  against  transfer  to  any  other  purpose,  however 
critical  the  fiscal  position  of  the  State  may  be. 

The  Governor  and  the  legislature  are  made  responsible  by  the  con- 
stitution for  a  balanced  budget.  That  responsibility  is  complete  and 
inescapable;  but  unqualified  authority  to  discharge  that  responsibility 
is  limited  to  about  34%  of  the  total  of  the  State's  expense.  As  to  the 
remaining  66%,  the  Governor  and  the  legislature  are  restricted  by  the 
constitution  and  statutes  in  their  ability  to  plan  and  approve  a  budget 
exactly  suited  to  both  current  needs  and  the  State's  current  fiscal 
condition. 

This  lack  of  fiscal  control  has  been  viewed  critically  for  decades  by 
every  responsible  observer  and  student  of  California  state  government, 
including  many  legislative  committees.  Often  this  critical  comment 
has  been  incidental  to  a  report  on  some  other  subject. 

This  report  has  only  one  subject — the  policy  and  fiscal  handicaps 
of  dedicated  funds.  It  has  only  one  purpose — the  elimination  of  the 
handicaps,  to  restore  fiscal  authority  equal  to  fiscal  responsibility. 


(7) 


SUMMARY   FINDINGS  AND  CONCLUSIONS 

Dedicatious  ot"  poriious  of  ilie  Geueral  Fuud  to  speeitie  purposes  and 
the  multiplicity  of  Special  Funds  are  a  substantial  restriction  on  the 
authority  of  the  Governor  and  the  Legislature  to  fulfill  their  resjK)nsi- 
bility  for  a  properly  balanced  bud«ret. 

Moreover,  the  large  number  of  Special  Funds  complicate  accounting, 
make  case  management  and  investment  more  difficult,  and  create  pools 
of  idle  funds. 

For  more  than  two  decades  the  evils  of  dedicated  funds  have  been 
reported  by  students  and  observers,  including  many  committees  of  this 
Legislature. 

Very  few  of  the  states  have  solved  this  problem ;  but  this  shoidd  not 
deter  California. 

At  both  the  federal  and  local  levels,  there  is  much  less  reliance  on 
dedications  of  funds. 

Although  Special  Funds  are  generally  undesirable,  there  are  two 
categories  which  are  justitied:  (1)  invested  capital  funds  and  (2) 
funds  for  segregated  operations  and  entities. 

The  report  identifies  a  number  of  kinds  of  dedications  and  suggests 
criteria  for  judging  their  validity.  By  these  criteria,  most  of  the  dedi- 
cations are  found  to  be  unjustified. 

Legislation  is  proposed  to  consolidate  or  abolish  many  of  these  dedi- 
cations in  the  inter^  of  better  planning  and  fiscal  control. 
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THE  PRESENT  SITUATION 

The  extent  of  the  special  funds  problem  is  indicated  by  the  fact  that 
there  are  currently  70  such  funds  aceounted  for  in  the  budget,  Avhich 
during  the  IPGO-Gl  fiscal  year  are  expected  to  receive  $728,220,176  in 
income,  spend  $780,922,048  and  have  remaining  balances  on  June  80, 
1961  of  $167,911,013.  Another  63  such  funds,  not  included  in  the 
budget  totals,  had  balances  on  June  30,  1959  totalling  $2,068,935,224. 
The  detail  of  the  current  income,  expense  and  balances  for  these  funds, 
as  taken  from  the  current  budget,  appear  as  Appendix  A  in  this  report. 

Aiipendix  B  summarizes  the  legal  authority,  date  of  establishment, 
depository  and  priuci]ial  source,  and  disposition  of  each  fund. 

The  dedications  of  the  general  fund  established  by  the  constitution 
or  by  statute  are  as  listed  below,  together  with  the  estimated  expendi- 
ture for  these  purposes  in  the  current  fiscal  year : 

FIXED   BY  CONSTITUTION 

Salario.s  of  State  Le!:i.';lator8 

Section  2  (b).  Article  IV $720,000 

Bond  Interest  and  Redemption 

Various  Bond  Acts  Ratified  in  the  Constitution 14,449,088 

Public  School  Buildings  Bonds  Ratified  in  the  Constitution 17,513,006 

Total  Constitutional  Fixed  Charge:- $32,682,094 

FIXED  BY  STATUTES 
Contribution  to  Judges'  Retirement  Fund, 
Section  75101,  Government  Code  : 

Justices  and  Judges  of  Supreme  and  Appellant  Courts — State 

Operations    $17,20<j 

Judges  of  Superior  and  Municipal  Courts — State  Operations 242,775 

Apportionment  to  Public  Schools 

Sections  51.13.  6401,  6919,  17301,  17456,  18251,  18303  and  20211 

Education  Code — —     674,914,000  * 

Contributions    to    State    Employees'    Retirement    System — Sections 

20751  aud  20752,  Government  Code:   State  Operations 29,212,087 

Local  As.sistance 12,300 

Old  Age  Security 

Section  2021.  Welfare  and  Institutions  Code 119,804,100 

Section  4552.  Welfare  and  Institutions  Code 9,205,5()0 

Aid  to  Needy  Blind 

Section  3025.  Welfare  and  Institutions  Code 8,315,{X)0 

Section  4552.  Welfare  and  Institutions  Code 522,000 

Aid  to  Potentially  Self-Supporting  Blind 

Section  3420.  Welfare  and  Institutions  Code 335,200 

Section  4552.  Welfare  and  Institutions  Code 21,600 

Aid  to  Xeetly  Children 

Section  1.510.  Welfare  and  Institutions  Code 55,388,800 

Section  4552.  Welfare  and  Institutions  Code 6,370,380 

Aid  to  Needy  Disabled 

Section  4()02,  Welfare  and  Institutions  Code 6,844,.300 

Aid  to  Needy  Disabled 

Section  4552,  Welfare  and  Institutions  Code 401,600 

Totals,  Statutory  Fixed  Charges $911,609,902 

Totals,  Fixed  Charges $944,291,996 

•  Although  the  present  apportionment  is  eet  by  statute,  there  is  a  constitutional  pro- 
vision of  1180  per  ADA  below  which  the  Legislature  may  not  reduce  it. 
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In  short,  dedicated  funds  are  involved  in  about  two-thirds  of  the 
annual  fiscal  program  of  the  State  of  California. 

Stated  in  another  way,  the  dedicated  funds  impair  by  two-thirds  the 
authority  of  the  Governor  and  the  Legislature  to  plan  and  control  the 
State's  fiscal  well-being. 

"WTiile  the  concept  of  dedicated  funds  is  often  said  to  pre-date  the 
concept  of  the  executive  budget,  it  is  interesting  to  note  that  of  the 
present  special  funds  the  great  majority  have  been  created  since  the 
state  constitution  was  amended  in  1922  to  provide  an  executive  budget. 
Of  these  funds  now  in  existence: 

4  were  created  prior  to 1900 

6  were  created  in  the  decade 1900-09 

18  were  created  in  the  decade 1910-19 

28  were  created  in  the  decade 1920-29 

29  were  created  in  the  decade 1930-39 

33  were  created  in  the  decade 1940-49 

37  were  created  in  the  decade 1950-59 


THE  LEGAL  STATUS 

Those  special  funds  or  dedications  of  portions  of  the  general  fund 
which  are  provided  by  the  constitution  or  by  initiative  measures  not 
subject  to  legislative  amendment  must  necessarily  remain  as  they  are 
until  and  unless  the  people  approve  the  necessary  change. 

All  statutory  funds  and  dedications  can,  of  course,  be  abolished  by 
the  Legislature  legally,  if  not  practically,  as  easily  as  they  were  created. 
In  this  sense,  dedicated  funds  are  not  "beyond  legislative  control."  Yet 
as  long  as  the  dedications  remain  on  the  books,  they  restrict  to  that 
degree  the  Legislature's  freedom  in  acting  on  the  budget.  That,  of 
course,  is  usually  their  purpose. 

In  some  cases  the  dedication  may  have  been  intended  only  as  a  state- 
ment of  policy,  yet  they  are  in  such  form  as  to  discourage  the  annual 
review  and  reconsideration  of  that  policy;  and  in  doing  so  serve  to 
defeat  a  basic  constitutional  policy  that  there  shall  be  an  annual  budget. 

The  question  has  been  raised  whether  the  Legislature  can  abolish 
the  special  fund  of  a  regulatory  or  licensing  agency  and  transfer  the 
revenue  to  the  General  Fund.  Representatives  of  the  State  Controller 
have  expressed  the  view  that  since  these  funds  are  obtained  through 
the  exercise  of  the  State's  police  power,  rather  than  its  taxing  power, 
the  funds  must  retain  a  special  character. 

The  question  was  put  to  the  Legislative  Counsel,  In  his  Opinion  No. 
4559,  dated  August  22,  1960,  it  is  held  that  "The  Legislature  may  not 
abolish  special  funds  of  regulatory  or  licensing  agencies,  and  transfer 
the  revenue  thereof  to  the  General  Fund,  where  the  effect  would  be 
to  impede  the  regulatory  program  to  which  the  fund  relates.  Balances 
in  such  funds,  however,  may  be  transferred  to  the  General  Fund  where 
such  transfer  will  not  impede  the  continued  operation  of  the  regulatory 
programs  to  which  the  funds  relate. ' ' 

This  Opinion  does  not  meet  the  issue  squarely.  There  is  no  necessary 
implication  in  the  abolishment  of  special  funds  that  the  effect  would 
be  "to  impede  the  regulatory  program."  If  the  Legislature  were  to 
abolish  such  funds,  and  at  the  same  time  impose  crippling  limitations 
on  the  appropriations  for  the  regulatory  agencies,  that  might  be  the 
case.  It  must  be  assumed,  however,  that  the  Legislature  in  the  exercise 
of  its  powers  will  act  wisely  and  provide  necessary  support  for  all 
authorized  functions  of  the  State  government.  Separate  accounts  could 
be  kept  so  that  it  would  be  clear  at  all  times  what  the  relationship  is 
between  the  amount  of  income  derived  from  each  field  of  activity 
under  regulation  or  license,  and  the  expenditures  devoted  to  regulation 
and  enforcement,  without  imposing  the  rigidity  of  separate  identity 
for  the  money. 
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PREVIOUS   COMMENT 

This  is  by  no  means  the  first  study  to  reeo^ize  the  critical  problems 
posed  by  dedicated  funds.  The  following  quotations  show  recurrent 
attention  to  the  matter.  In  brief,  they  highlight  these  problems  arising 
from  dedications  of  funds: 

1.  Inconsistency  in  principle  with  an  annual  budget 

2.  Inadequate  control  over  operating  plans  and  policies 

3.  Inadequate  control  over  expenditures 

4.  Lack  of  clarity  in  accounts  reflecting  the  State's  net  financial 
position 

5.  Difficulties  in  cash  management 

6.  Limitations  in  investments 

7.  Added  administrative  costs 

As  long  ago  as  1936,  Griffenhagen  and  Associates  (one  of  the  firms 
merged  to  form  Griffenhagen-Kroeger,  Inc.,  the  Committee's  consultants 
on  this  study)  made  these  comments  in  a  report  to  the  Interim  Com- 
mittee of  Twenty-five  of  the  California  Conference  on  Government  and 
Taxation : 

"The  Special  Fund  System: 

"Special  funds  represent  a  clumsy  and  archaic  method  of  making 
allocations  of  public  moneys  to  particular  purposes.  They  serve  no 
purpose  that  could  not  be  accomplished  far  more  conveniently, 
efficiently  and  economically  through  the  budget  system.  Public 
moneys  should  be  allocated  on  the  ba.sis  of  demon.strated  needs  with 
due  regard  to  the  importance  and  urgency  of  each  need  in  relation 
to  all  other  needs.  The  special  fund  system  takes  no  account  of 
actual  or  relative  needs  for  moneys,  but  arbitrarily  applies  reve- 
nues from  particular  sources  to  particular  purposes. 

"Special  funds  unnecessarily  tie  up  cash  in  idle  bank  accounts. 
Huge  working  capital  reserves  are  inequitable  under  the  system 
since  each  fund  is  operated  so  as  always  to  have  some  cash  sur- 
plus. .  ,  . 

* '  The  theory  of  benefit  in  taxation  is  in  some  measure  responsible 
for  this  situation.  Under  this  theory  those  who  benefit  from  a  gov- 
ernment service  are  taxed  for  its  support  and  their  contributions 
are  u.sed  to  support  the  service.  The  benefit  theory-  is  sound,  but  it 
is  not  necessary  to  establi.sh  special  funds  and  to  maintain  idle  cash 
balances  to  give  effect  to  the  principles  involved  in  the  case  of  any 
service.  Budgeting  and  accounting  can  insure  any  allocation  of 
funds  decreed  by  the  people  or  the  legislature.  .  .  . 
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"Tradition  and  the  apparent  simplicity  of  a  special  fund  are 
largely  responsible  for  the  continued  existence  of  the  special  fund 
system.  The  special  fund  system  ante-dated  the  budget.  It  is  a 
primitive  way  of  allocating  moneys.  It  is  analogous  to  the  stocking 
or  tin  box  method  of  budgeting  under  which  the  housewife  places 
the  money  for  each  of  the  principal  items  of  household  expense  in 
a  separate  stocking  or  box,  except  there  are  few  housewives  who 
would  go  hungry  if  the  cash  in  the  ' '  food ' '  stocking  were  exhausted 
and  there  were  a  surplus  of  money  in  all  of  the  other  stockings. 
TVhen  any  group  of  taxpayers  wants  a  new  service,  particularly 
a  regulatory  service  in  their  own  interests,  the  plans  for  the  service 
always  include  the  means  of  financing  it,  and  what  looks  more 
simple  to  the  average  taxpayer  or  member  of  the  legislature  than 
a  provision  in  a  bill  to  the  effect  that  all  revenues  collected  under  its 
provisions  shall  constitute  a  special  fund  from  which  the  expenses 
of  administering  the  act  shall  be  defrayed?  The  fallacy  of  this  is 
that  neither  the  cost  of  administration  nor  the  amount  or  rate  of 
the  fee  or  tax  is  scientifically  determined.  In  connection  with  al- 
most every  special  fund  a  substantial  part  of  the  overhead  cost  of 
administration  is  borne  by  the  general  fund  supported  by  general 
taxation  and  in  addition  the  people  pay  the  fees  or  taxes  in  in- 
creased prices  of  the  services  and  commodities  they  buy  from  the 
regulated  industry,  trade,  or  profession. 

"In  establishing  special  funds,  the  resulting  complexity  of  gov- 
ernmental finances,  the  added  difficulties  of  accounting,  the  un- 
avoidable volume  and  intricacies  of  financial  reports,  and  the  in- 
evitable bewilderment  of  the  average  taxpayer  about  the  finances 
of  government,  are  not  recognized. 

"Special  funds  are  incompatible  with  the  budget.  The  budget 
should  be  a  definite  financial  plan  for  a  definite  future  period.  It 
should  embrace  all  the  resources  available  and  to  become  or  to  be 
made  available,  and  a  complete  allocation  of  such  resources  on  the 
basis  of  demonstrated  needs.  Special  funds  are  continuing  appro- 
priations of  specific  revenues  without  regard  to  actual  needs.  They 
tie  the  hands  of  the  executive  and  the  legislature  since  they  can  be 
used  only  for  specific  purposes,  and  thus,  one  legislature  succeeds 
in  binding  its  successors." 

More  recent!}' — in  the  last  decade — these  significant  comments  have 
been  made  by  committees  of  this  Legislature : 

Senate  Interim  Committee  on   Governmental  Reorganization — ^Jan- 
uary, 1951. 

' '  Conclusion  No.  2 — The  practice  of  establishing  a  large  number 
of  special  funds  with  moneys  earmarked  for  specific  purposes  un- 
necessarily complicates  the  State 's  accounting  system  and  interferes 
with  the  Legislature 's  responsibility  for  fixing  over-all  State  policy. 

"  Eecommendation  No.  2 — The  practice  of  establishing  special 
funds  should  be  studied  further  to  see  if  a  system  more  appropriate 
to  legislative  purposes  could  be  evolved." 
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Senate  Interim  Committee  on  State  and  Local  Taxation — "Economy  or 
Deficits:  The  Outlook  for  Government  Finance."  March,  1952. 

"Typically,  surpluses  lead  to  extravagances  in  governmental 
operations.  They  lead  to  the  assumption  of  new  services  and  the 
earmarking  of  fixed  amounts  of  funds  for  the  continued  provision 
of  the  services.  State  expenditures  for  public  schools,  highways, 
and  categorical  aid  programs  are  cases  in  point.  "With  the  advent 
of  a  decline  in  economic  activity,  the  State  thus  finds  itself  hope- 
lessly saddled  with  obligations  to  pay  out  fixed  sums  to  provide 
guaranteed  amounts  of  service  to  its  citizens  in  the  face  of  revenues 
which  are  inadequate  for  meeting  these  obligations." 

Legislative    Auditor — "Recommendations    Regarding    the    Disposition    of 
State  Revenue  from  Horse  Racing",  November  20,  1952. 

"That  the  Fair  and  Exposition  Fund  be  abolished  and  that  reve- 
nue .  .  .  which  now  goes  into  the  Fair  and  Exposition  Fund  .  .  . 
be  channeled  into  the  State's  General  Fund.  We  further  recom- 
mend (a)  that  this  same  action  be  taken  with  regard  to  breakage 
revenues  that  go  into  the  State  College  Fund,  and  (b)  that  all 
activities  now  supported  from  horse  racing  revenues,  to  the  extent 
that  they  are  deemed  necessary  by  the  Legislature,  be  supported 
on  the  basis  of  annual  budget  justifications  and  annual  appropri- 
ations from  the  General  Fund. 

"Our  reasons  for  this  basic  recommendation  are  as  follows: 

1.  The  creation  of  special  funds  and  the  appropriation  of  fixed 
amounts  or  fixed  percentages  from  these  special  funds  is  unsound 
budgetary  and  fiscal  policy.  It  obscures  the  State's  financial  posi- 
tion, limits  the  Legislature's  ability  to  consider  the  relative  needs 
of  fairs  and  related  activities  in  terms  of  other  programs  or  the 
over-all  financial  condition  of  the  State,  and  tends  to  remove  se- 
lected activities  of  government  from  general  public  scrutiny  in 
terms  of  the  general  tax  burden  of  the  State." 

Joint  Legislative  Budget  Committee — "Governmental  Fund  Structure  of 
the  State  of  California",  1953. 

"The  fund  structure  of  (California)  State  Government  consti- 
tutes approximately  155  separate  funds  in  the  State  Treasurj-,  with 
approximately  15,000  separate  accounts  employed  by  the  State  Con- 
troller who  is  charged  by  law  with  the  responsibility  of  superin- 
tending the  fiscal  concerns  of  the  State  and,  among  other  duties,  is 
charged  with  the  keeping  of  all  accounts  in  which  the  State  is  in- 
terested unless  otherwise  provided  by  law  .  .  .  The  funds  are 
grouped  into  nine  generally  accepted  classes,  namely,  the  General 
Fund  Reserve,  Special  Kcvenue,  Working  Capital,  Bond,  Sinking 
Special  Assessment,  Trust  and  Agency,  and  Utility  Funds." 

Assrmhhi  Interim  Commiltcc  on  Rciunuc  and  Taxation — "Taxation  of 
Horse  Racing  in  California."  June,  1953. 

"...  An  amount  equivalent  to  four  percent  of  the  total  pari-mutuel 
handle  in  California  goes  into  the  Fair  and  Exposition  Fund.  In 
1953-54  this  will  produce  over  $15,700,000  which  will  be  expended 
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primarily  for  state  and  local  fairs  and  related  purposes.  The  com- 
mittee questions  the  need  for  continued  expenditures  of  this 
magnitude  for  these  purposes  in  a  time  when  existing  state  reve- 
nues are  hard  pressed  to  provide  what  the  committee  believes  to 
be  more  fundamental  and  more  necessary  services." 

Joint  Legislative  Committee  on  Impounded  Funds  from  Tide  and 
Submerged  Lands — ^"Study  of  Impounded  Funds  from  Tide  and  Sub- 
merged Lands."  March,  1954. 

"In  connection  with  a  discussion  of  the  State  Beach  and  Park 
Fund,  the  Legislative  Analyst,  Mr.  Post,  stressed  again  his  view 
that  a  far  broader  concept  must  be  applied  budget-wise  than  to 
tie  beaches  and  park  development  to  any  particular  fund.  Only  in 
exceptional  cases  such  as  highways,  he  insisted,  could  a  really 
good  argument  be  made  for  a  special  fund.  It  was  his  belief  that 
no  such  case  could  be  made  for  oil  revenues  being  the  basis  for  the 
program  under  discussion.  Rather  it  should  be  valued  on  the  same 
basis  as,  for  example,  the  Division  of  Forestry,  or  many  other 
projects  financed  out  of  the  General  Fund." 

Senate  Interim  Committee  on  Governmental  Organization — "Proposed 
Reorganization  of  California  State  Agencies."  June,  1955. 

' '  The  analysis  of  fund  accounting  included  in  the  second  partial 
report  of  the  Senate  Interim  Committee  on  Governmental  Re- 
organization presented  to  the  Legislature  in  January,  1951,  was 
reviewed  by  Price  Waterhouse  and  Company  in  the  report  Ac- 
counting and  Auditing  for  the  State  of  California,  November  30, 
1954,  prepared  for  the  Joint  Legislative  Budget  Committee.  This 
report  states  that  we  agree  with  substantially  all  the  remarks 
that  were  made  which  endorse  the  proposition  that  'the  need  to 
keep  separate  records  for  a  multitude  of  funds  impedes  the  budget- 
ing and  accounting  and  reduces  legislative  control.'  Furthermore, 
it  makes  it  difficult  to  present  an  informative,  comprehensive  state- 
ment of  a  state's  operations  and  its  financial  condition." 

Assembly  Interim  Committee  on  Government  Organization — "Recom- 
mendations for  Obtaining  Economy  and  Efficiency  in  California  State 
Government."  December,  1958. 

"The  Legislature  should  submit  to  the  voters  a  constitutional 
amendment  which  would  remove  from  the  Constitution  all  present 
restrictions  against  full  annual  review  of  the  State's  total  budget 
by  the  Legislature. 

"The  Committee  concludes  that  within  well-defined  limitations 
there  is  some  practical  justification  for  a  few  continuing  appropria- 
tions. Examples  of  such  are  [those]  providing:  (a)  the  State's 
share  of  state  employees '  and  teachers 'and  other  retirement  funds; 
and  (b)  funds  necessary  for  the  payment  of  bond  interest  and 
principal  amounts  as  due. 

' '  The  Committee  recommends  that  there  be  established  by  appro- 
priate legislation  a  temporary  commission  composed  of  members 
of  the  legislative  and  executive  branches  of  State  Government  and 
a  number  of  citizens  otherwise  substantially  qualified  .  .  .  This 
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Commission  should  be  given  .  .  .  the  mission  of :  .  .  .  examining 
the  continuing,  permanent  appropriations  now  in  existence  to  see 
if  there  should  not  be  a  far  greater  opportunity  for  the  Legislature 
than  it  has  now  to  review  the  State's  total  annual  proposed  ex- 
penditures." 

Joint  Legislative  Tax  Committee — May,  1959. 

"The  Committee  recommends  that  the  Legislature  should  take 
all  necessary  steps  to  abolish  all  special  funds  with  the  exception 
of  those  providing  for  the  State's  share  of  state  employees'  and 
teachers'  and  other  retirement  funds,  and  those  necessary  for  the 
payment  of  bond  interest  and  principal  amounts  as  due." 

Finally,  The  Governor's  Committee  on  Reorganization  in  State  Gov- 
ernment, in  its  "Report  to  the  Governor  on  Reorganization  of 
State  Government  by  Task  Forces",  November  1959,  says: 

"Efforts  to  minimize  the  number  of  special  funds  as  a  means  of 
reducing  relative  accounting  and  other  administrative  costs  should 
be  given  positive  continuous  emphasis.  Also,  at  every  opportunity, 
the  Legislature  should  be  apprised  of  the  desirability  of  this." 


PRACTICES  OF  OTHER  STATES 

We  learn  from  other  states  that  dedicated  funds  are  a  problem  to 
most.  That  few  other  states  have  met  the  problem  head-on  and  solved 
it  by  bold  action  should  not  dissuade  California  from  taking  whatever 
steps  it  finds  necessary. 

Many  writers  and  special  commissions,  more  or  less  nation-wide, 
have  expressed  concern  regarding  the  special  fund  practices.  The 
Council  of  State  Governments  finds  these  practices  to  be  undermining 
the  authority  of  state  legislatures,  and  it  has  repeatedly  recommended 
that  special  funds  generally  be  abolished.  It  does  not  insist  that  all  of 
them  can  be  abolished. 

Situations  that  exist  or  may  exist  in  any  state  explain  why  this  is 
a  nation-wide  problem,  including  the  following: 

1.  The  rise  of  special  user  taxation  for  highways. 

2.  Expanding  federal  aid. 

3.  Federally  sponsored  insurance  funds  in  the  welfare  field. 

4.  A  desire  generally  to  reduce  taxation  when  possible  by  develop- 
ing special  charges  for  public  services. 

5.  States  establishing  logically  segregated  kinds  of  activities  such 
as  pensions,  liquor  stores,  institutional  enterprises,  etc.,  where 
separate,  essentially  commercial-type  accounting  is  necessary. 

6.  States  increasingly  assuming  fixed  responsibilities  for  aids  to 
local  governments,  particularly  schools. 

Some  of  these  prevailing  practices  do  not  always  involve  special 
funds  or  dedications,  but  they  clearly  imply  that  special  funds  or 
dedications  are  needed  for  some  purposes.  In  four  states  *  there  is  a 
policy  of  almost  entirely  avoiding  tax  dedications,  including  highway 
user  tax  dedication.  In  many  other  states  there  are  few  tax  dedications 
except  for  highways. 


OTHER  LEVELS  OF  GOVERNMENT 

The  practice  of  dedicating  funds,  and  hence  the  problems  they  create, 
are  not  peculiar  to  the  states.  However,  the  federal  government,  the 
counties,  the  cities  and  other  local  units  to  a  much  lesser  degree  com- 
plicate their  budgeting,  their  accounting  and  auditing  or  their  fiscal 
management  by  creating,  in  effect,  special  bank  accounts. 

There  are  many  examples  in  both  national  and  local  governments  of 
amounts  spent  for  a  given  function  in  rough  proportion  to  a  given 
source  of  revenue ;  but  this  is  a  matter  of  general  policy,  taking  into 
consideration  facts  obtained  from  the  general  accounts  and  budget. 

The  special  funds  usually  found  at  other  levels  of  government  are 
those  which  are  justified  for  a  state  government  as  well,  according  to. 
criteria  discussed  later  in  this  report. 

♦  New  Jersey,  Delaware,  New  York  and  Rhode  Island. 
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BUDGET  FORMAT 

The  California  budget  reflects  the  condition  of  all  the  funds  under 
the  control  of  the  State.  As  submitted  by  the  Governor,  the  budj^et 
document  is  partly  a  statement  of  financial  condition,  and  partly  a 
recommendation  for  expenditures  to  support  the  next  year's  prof^ram. 

That  part  of  the  budfjet  proposal  -which  is  finally  included  in  the 
appropriation  actions  of  the  Leprislature  is  partly  an  automatic  enact- 
ment according  to  prevailing  established  formulas,  and  partly  (a  lesser 
part)  an  expression  of  legislative  judgment  on  the  Governor's  proposed 
program. 

The  current  budget  document  is  divided  into  several  parts,  intended 
to  assist  in  a  better  understanding  of  its  principal  characteristics.  The 
main  divisions  are : 

1.  Message 

2.  Charts  and  Summaries 

3.  State  Operations 

4.  Capital  Outlay 

5.  Local  Assistance 

6.  Treasury  Funds  not  Included  in  Budget  Totals 

Though  this  format  has  helped  considerably  to  isolate  the  considerable 
amount  of  uncontrolled  exi)en<liture  for  local  assistance,  and  the  treasury 
funds  not  included  in  tlie  budget  totals,  it  still  does  not  provide  either 
to  the  Legislature  or  the  general  public  a  full  understanding  of  the 
limitations  on  legislative  control  over  funds. 

We  recommend  that  in  some  manner  the  format  of  the  budget  be 
further  modified  to  show  more  clearly  in  summary  and  in  addition  to 
what  it  already  shows : 

Controlled  Current  Operations 
Controlled  Current  Capital  Expenditures 

Constitutional  and  Statutory  Expenditures  in  whole  or  in  part  not 
currently  luider  legislative  controls. 
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GUIDING  PRINCIPLES 

The  constitution  pronounces  a  most  important  guiding  principle,  that 
the  Governor  shall  submit  an  annual  budget  calculated  to  balance  ex- 
penditures and  revenues ;  and  it  implies  that  the  Legislature  shall  adopt 
a  fiscal  program  consistent  with  this  principle.  To  be  effective,  this 
requires  that  there  be  no  financial  resources  outside  the  budget  and  no 
activities  escaping  legislative  review  and  controls. 

Unless  legislative  control  can  be  made  more  complete,  there  are  three 
possible  alternatives  which  ought  to  be  considered. 

A.  The  first  would  be  to  make  clear,  perhaps  by  constitutional  amend- 
ment, that  the  Legislature  is  not  really  required  to  be  concerned 
with  a  review  of  current  needs  in  relation  to  current  revenue,  but 
rather  that  it  is  limited  to  revising  the  formulas  from  time  to  time 
by  which  expenditures  will  automatically  be  made.  This  hardly 
seems  a  sensible  alternative,  even  though  it  is  implied  in  much  of 
the  present  situation.  Surely,  it  is  more  realistic  to  require  each 
succeeding  legislature  to  review  the  current  situation,  with  which 
it  is  most  familiar,  rather  than  to  require  it  to  speculate  about  and 
to  control  future  conditions  about  which  it  can  make  only  an 
educated  estimate. 

B.  The  second  alternative  would  be  to  go  the  whole  way  on  the  dedi- 
cation of  funds,  leaving  it  to  the  people  to  make  all  of  the  basic 
decisions  about  priorities  by  constitutional  amendments  and  initia- 
tive or  referendum  measures ;  and  then  simply  to  require  the 
Legislature  to  raise  the  funds  necessary  to  support  these  pro- 
grams. This,  too,  is  unrealistic  and  complex.  The  total  financial 
requirements  of  the  State  are  much  too  involved  to  be  successfully 
presented  to  and  understood  by  the  electorate  at  large.  Appeals  to 
people  about  specific  programs  are  likely  to  be  more  emotional 
than  logical.  The  commitments  once  made  by  these  procedures 
would  be  exceedingly  difficult  to  undo — as  the  present  conditions 
prove. 

C.  The  third  possible  alternative  would  be  to  decide  now  that  all  the 
decisions  made  in  the  past  have  been  right,  and  by  simply  ignor- 
ing the  problem  have  the  budget  for  a  jet  age,  increasingly  in- 
dustrial and  increasingly  urban  state  controlled  by  values  and 
principles  which  pre-date  the  idea  of  an  executive  budget,  which 
pre-date  most  current  programs  and  which  were  sound  only  in 
relation  to  the  agricultural  and  rural  character  of  the  State  in  the 
days  when  these  principles  were  first  established. 

None  of  the  foregoing  alternatives  are  suggested  seriously.  They  are 
mentioned  only  to  suggest  that  there  are  no  sensible  alternatives  to 
meeting  the  issues  of  dedicated  funds  head-on,  thereby  restoring  a 
greater  measure  of  fiscal  control  to  the  Legislature. 

The  issue  that  has  to  be  faced  squarely  is  that  of  a  planned  budget 
vs.  unbudgeted  programming. 

(19) 
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The  trend  in  state  government  finance  has  been  away  from  the 
planned  budfret.  The  trend  instead  has  been  towards  greater  segment- 
ing and  funding  of  resources  and  appropriations,  other  than  pursuant 
to  an  annual  budget.  Of  California 's  funds,  37  were  created  in  the  past 
decade.  Particularly  in  the  recent  trend,  there  is  "dedication"  of  state 
general  resources,  principally  for  schools  and  welfare. 

What  has  been  going  on  is  commonly  described  by  the  word  "pro- 
gramming." The  word  implies  new,  vital  study  of  needs  and  forward 
planning — which  is  good ;  but  unfortunately  in  much  of  that  new, 
vital  "programming"  there  has  been  scant  attention  to  the  traditional 
basic  principle  of  state  budgeting  and  legislative  control  as  laid  down 
by  the  California  Constitution. 

BUDGETING  AND  LEGISLATIVE  CONTROL 

A  full  discussion  of  procedures  of  budgeting  and  of  legislative  re- 
view and  control  of  special  or  general  funds,  including  procedures  of 
comprehensive  forward  planning,  would  be  beyond  the  scope  of  this 
report.  However,  the  present  status  of  dedications  applying  to  a  large 
part  of  the  total  state  revenue  and  expenditure  cannot  be  adequately 
considered  without  introducing  a  few  basic  questions  respecting  budg- 
eting and  legislative  control. 

First,  should  not  a  modern  concept  of  forward  state  planning 
he  acc-epted  in  this  State? 

"VTe  believe  that  all  services  of  state  government,  as  well  as  aids 
to  local  authorities,  should  be  and  will  be  protected  by  compre- 
hensive advance  planning  and  programming  made  a  part  of  the 
annual  budget  process.  Above  all,  there  should  be  and  will  be 
advance  consideration  of  all  tax  and  other  revenue  requirements. 
The  relatively  poor,  insecure,  and  essentially  special-interest  plan- 
ning, represented  by  statutory  foundation  and  similar  programs, 
will  thus  become  unnecessary. 

Second,  recognizing  that  there  are  today  important  "special" 
revenues,  notably  highway  user  tax,  federal  grants,  departmental 
fees  and  earnings,  and  oil  royalties,  are  there  any  of  these  over 
which  the  state  Ugislature  must  not  exercise  control?  Are  there 
any  which  shoidd  be  or  will  be  considered  as  wholly  separate  and 
distinct  from  the  rest  of  the  state's  annual  budget? 

"We  believe  the  answer  to  both  of  these  questions  must  be  an 
unqualified  XO.  In  its  budgeting  California  is  now  attacking 
"dedication"  by  trying  to  achieve  a  consolidated,  comprehensive 
budgeting  of  some  of  the  special  revenues,  in  spite  of  the  handi- 
cap introduced  by  the  confusing  legislation  creating  many  spec- 
ial revenue  funds. 

Third,  recognizing  the  existence  of  various  specinl  funds,  shoidd 
any  of  these  funds'  operations  be  wholly  outside  the  responsibil- 
ity of  the  Governor  in  preparing  and  submitting  the  state  budget 
or  outside  the  responsibility  of  the  legislature? 

To  reverse  the  trend  toward  "dedication",  we  suggest  that  the 
basic  principle  of  complete  annual  budgeting  and  legislative  con- 
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trol  must  replace  the  uusoiind  principle  of  "dedication"  in  all 
state  finance.  We  think  the  Constitution  clearly  intends  that  no 
area  of  state  finance  should  be  outside  the  annual  responsibility 
of  the  Legislature. 

It  is  to  be  conceded,  of  course,  that  there  will  be  deposits  and 
other  monej's  which  should  be  held  in  the  state  treasury  which 
are  not  owned  bj'  the  State,  and  they  have  no  direct  relation  to 
public  expenditure  or  a  purpose  of  producing  public  revenue,  but 
these  are  not  state  funds  in  any  sense.  They  are  not  unbudgeted 
state  funds. 

Notably  in  the  school  and  welfare  commitments  against  the  state's 
general  fund,  there  is  "programming"  without  budgeting.  There  is 
an  assured  level  of  state  support  for  these  functions  which  was  set 
without  similar  "programming"  for  all  other  state  governmental  func- 
tions or  consideration  of  state  revenue.  There  is  deliberately  a  promise 
of  continuing  a  level  of  support,  without  forward  planning  and  con- 
sideration of  the  future  requirements  of  other  governmental  functions. 
There  is  deliberately  an  inflexible  dedication,  not  made  subject  to  re- 
view as  part  of  the  process  of  annual  budgeting  and  not  subject  to  the 
kind  of  annual  review  of  forecasted  needs  and  revenues  which  is  con- 
templated by  the  California  constitution  and  by  the  modern  concept  of 
* '  program  budgeting. ' ' 

We  believe  that  the  State  of  California  is  as  nearly  prepared  as 
any  state  to  understand  and  put  into  effect  an  effective  procedure  of 
forward  planning  and  annual  program  budgeting.  This  would  open 
the  way  to  the  elimination  of  dedications  against  the  state's  general 
fund. 

The  best  argument  in  support  of  these  foundation  dedications  and 
priorities  is  their  close  relationship  to  programs  which  are  also  financed 
in  part  by  local  governments.  When  the  local  governments  are  planning 
their  budgets,  they  need  to  know  in  advance  the  amount  of  revenue 
they  can  expect  from  the  State.  The  hazard  on  the  other  hand  is  that 
local  agencies  of  government  come  to  regard  this  income  as  "free 
money"  to  be  applied  toward  a  higher  standard  of  service  than  may 
be  necessary. 

Both  the  Legislature  and  the  governing  bodies  of  local  government 
ought  to  be  under  the  obligation  to  review  the  relative  value  of  pro- 
grams periodically  and  to  adjust  expenditures  to  the  revenue  produced 
by  a  reasonable  level  of  taxation.  All  this  is  possible  while  providing 
local  governments  with  some  assurance  concerning  the  State  contribu- 
tion and  yet  without  binding  the  State  for  a  long  time  by  either  one 
or  two  alternatives. 

a.  The  Legislature  can  make  its  commitments  one  year  in  advance, 
but  for  one  year  only,  thus  gaining  a  great  deal  more  flexibility 
than  under  present  arrangements. 

b.  The  fiscal  time  table  of  either  the  State  or  the  local  govenments, 
or  both,  can  be  sufficiently  adjusted  so  the  final  action  will  have 
been  taken  on  the  State  budget  before  the  local  governments, 
have  to  make  their  decision. 

The  essence  of  the  problem  with  which  this  report  deals  is  that  the 
Legislature  at  a  given  session,  or  the  people  at  a  given  election,  have 
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decided  that  what  appears  to  them  to  be  a  sound  principle  at  the 
moment  shonld  be  enforced  on  future  generations.  This  is  a  wholly 
understandable  reaction  on  the  part  of  people  concerned  Avith  a  par- 
ticular function  or  the  securing  of  a  particular  program  at  a  given 
time.  It  overlooks  completely,  however,  the  changing  character  of  the 
State,  in  which  new  values  and  new  conditions  in  time  invalidate 
earlier  principles. 

We  think  it  unsound  to  commit  specific  details  of  fiscal  policy  to 
rigid  legal  formulas  however  sound  the  principles  from  which  they 
are  derived.  For  example,  the  State  enjoys  a  substantial  income  froiji 
public  lands,  particularly  in  the  form  of  oil  royalties.  There  is  a  great 
deal  to  be  said  in  behalf  of  the  principle  that  money  derived  from 
the  depletion  of  a  natural  resource  should  not  be  spent  for  current  op- 
erating expenses,  but  should  be  used  to  create  other  resources  or  facili- 
ties of  permanent  value.  To  require  the  Legislature  to  keep  this  prin- 
ciple in  mind  would  not  be  contrary  to  anything  we  have  said  concern- 
ing the  handicaps  of  dedicated  funds.  To  go  one  step  further,  however, 
to  specify  the  purposes  to  which  that  income  should  be  applied,  now 
and  in  the  future,  does  limit  the  Legislature's  inherent  fiscal  respon- 
sibility and  authority  and  should  not  be  permitted. 

CLASSES  OF  SPECIAL  FUNDS 

The  most  practical  immediate  attack  on  dedications  of  the  Special 
Funds  would  be  to  establish  a  strict  annual  control  over  the  appro- 
priation to  the  School  Fund  in  excess  of  that  required  by  the  Con- 
stitution. This  extra  sum,  first  of  all,  should  not  be  transferred  to 
the  School  Fund  because  of  a  constitutional  requirement  that  all 
moneys  in  the  School  Fund  be  annually  distributed  for  local  school 
support.  This  has  resulted  in  recent  years  in  "bonus"  distribution 
running  as  high  as  ten  million  dollars  per  year.  Instead,  the  Depart- 
ment of  Education  should  be  required  to  bring  in  a  documented  budget 
each  year  to  show^  what  funds  are  needed  for  local  school  support 
in  excess  of  the  constitutional  guarantee ;  the  Legislature  should  evalu- 
ate that  request  in  relation  to  all  other  needs;  and  the  amount  ap- 
propriated should  be  distributed  directly  from  the  General  Fund  ac- 
cording to  the  formulas  on  which  the  request  for  funds  was  justified. 

We  do  not  conclude  that  all  special  funds  must  be  regarded  as  in 
conflict  with  sound  principles  of  state  budgeting.  In  some  aspects  of 
state  budgeting  and  control  by  the  Legislature,  special  funds  are 
necessary  or  useful.  A  comprehensive  "program  budget"  must  be  a 
multi-fund  budget.  However,  there  are  only  a  few  types  of  such  funds 
that  are  necessary.  If  only  necessary  funds  are  retained,  effective 
annual  budgeting  and  legislative  control  will  be  possible. 

For  the  purpose  of  cstablisliing  criteria  regarding  the  acceptance  or 
rejection  of  special  funds,  we  identify  the  following  types  of  finids. 

Group  1,  Special  funds  expendable  for  state  operations,  which  in- 
clude all  moneys,  revenue  and  balances,  not  reserved,  and  thus  avail- 
able currently  for  appropriation  and  expenditure,  whether  for  operation 
of  the  state  general  government  in  the  strict  sense,  or  for  capital 
outlay.  Group  1  excludes  only  funds  set  aside  as  state  reserve  funds 
and  for  investment,  and  for  operations  necessarily  separate  and  distinct 
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from  state  general  government.  The  Group  includes  the  following  types 
of  funds: 

Funded  proceeds  of  bond  sales  for  general  government. 

Funded  appropriations  for  state  construction. 

Funded  state  debt  service. 

Taxes  shared  with  local  governments. 

State  dedications  of  general  tax  revenues. 

Dedications  of  special  revenues,  including: 

User  taxes  for  highways; 

Fees  for  regulatory  services; 

Other  departmental  fees  and  charges; 

Grants  and  contributions; 

Trust  funds  which  are  expendable  for  governmental  operations. 

Oil  royalties. 
Clearance  funds — revenue  passed  from  fund  to  fund. 
Kevolving  working  capital  for  some  of  the  state  governmental 

operations. 
Funded  appropriations  for  operations. 
Feeder  funds  (for  refund  operations). 
Payroll  clearing  account  (for  payroll  operations). 
Other  expendable  nominal  funds — legally  dictated  or  other  hold- 
ing of  moneys  (outside  the  state  treasury  or  in  other  separate 

accounts). 

Group  2,  Invested  capital  funds,  which  include  the  state's  planned 
reserve  funds  and  provision  for  income  producing  investments,  as 
follows : 

Endowment  funds 
Stabilization  funds 
Reserves  for  construction 
Sinking  funds,  for  term  debt  only 
Pooled  investments  of  cash  balances 

Group  3,  Funds  for  segregated  operations  and  entities,  which  in- 
clude only  working  capital  which  the  existence  of  commercial  type 
activities  and  any  segregated  entities  of  state  government  implies  and 
makes  necessary,  plus  deposits  and  trusts  with  no  public  expenditure 
or  revenue.  This  group  should  be  defined  to  exclude  any  surpluses  of 
state  owned  entities  which  could  be  and  should  be  made  available  for 
general  state  operations.  One  goal  of  budget  control  must  be  to  prevent 
the  holding  of  excessive  capital  for  any  entity  or  operation.  This  Group 
includes  the  following  types: 

Funds  of  autonomous,  strictly  governmental  agencies,  if  any. 
Insurance   funds,   including   insurance  trust   funds   and  pension 

funds. 
Loan  funds. 

Funds  of  enterprises  (including  commercial  type  activities  in  insti- 
tutions, ports  and  toll  roads) 
Working  capital  for  such  intra-government  services  as  state  pur- 
chasing, stores,  shops,  printing,  etc. 
Special  assessment  funds. 

Funded  deposits  and  Trusts  with  no  public  expenditure  or  revenue 
and  suspense  funds. 
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SPECIAL  FUNDS  EXPENDABLE  FOR  STATE  OPERATIONS 

Most  of  the  funds  in  Group  1  (Special  funds  expendable  for  state 
operations)  are  objectionable  on  the  grounds  that  (1)  they  complicate 
accounting,  (2)  most  of  them  hold  idle  expendable  resources,  and  (3) 
most  of  them  are  dedications.  Each  objection  is  discussed  more  fully 
below. 

Accounting.  There  should  be  a  comprehensive  general  fund, 
and  thus  very  clear  general  financial  statements.  As  to  the  funds 
in  this  group,  each  special  fund  law  obstructs  correct  accounting 
for  resources  and  tends  to  hide  them.  In  every  case  of  accounting 
under  a  special  fund  law,  preoccupation  with  law  prevents  objec- 
tive, scientific  consideration  of  the  real  accounting  requirements. 
Nevertheless  the  accounting  for  a  fund  must  be  complex  or  it  lacks 
control  of  receivables,  encumbrances  and  current  payables.  Produc- 
ing correct  figures  for  costs  of  functions  and  activities  with  support 
by  more  than  one  fund  is  a  serious  complicating  problem. 

Holding  Idle  Resources.  The  general  fund  can  and  should  be 
holding  all  working  capital  for  general  government  operations. 
Every  dedicated  special  fund  in  this  group  is  based  in  part  on  a 
confused  concept,  in  effect  asserting  that  a  dedication  of  special 
revenues  or  other  resources  cannot  be  carried  out  without  the 
present  practice  of  holding  millions  of  idle  fund  balances  in  a 
hundred  pools. 

Advocates  of  dedicated  special  funds  in  this  group  are  in  effect 
asserting  without  offering  any  budget  justification,  that  the  activi- 
ties in  question  require  this  reserved  capital.  If  any  general  govern- 
ment or  other  activities  do  require  any  part  of  this  reserved 
capital,  this  is  something  to  be  proved,  and  a  special  reserve  fund 
(of  the  type  in  Group  2)  should  be  provided. 

In  effect  we  are  saying  that  by  not  identifying  clearly  the  pur- 
pose of  expendable  funds,  and  by  not  requiring  that  annual  budget- 
ing should  prevent  unnecessary  holding  of  state  resources,  millions 
of  dollars  are  being  held  to  meet  a  future  year 's  budgeted  require- 
ments. 

We  believe  that  only  the  advocates  of  the  highway  dedications 
would  seriously  maintain  that  it  makes  sense  to  hold  large  cash 
resources  idle,  and  we  find  it  difficult  to  concede  that  there  ought 
to  be  unauthorized  idle  moneys  of  any  kind. 

Dedication  in  lieu  of  budgeting  for  requirements.  In  the  case 
of  every  dedication,  special  fund  or  not,  the  result  of  the  dedication 
may  be  a  rich  activity  or  a  poor  activity,  because  there  are  special 
resources.  There  will  be  as  many  standards  as  to  wliat  is  a  neces- 
sary ])ublic  expenditure  as  there  are  dedications.  However,  legally 
dictated  accounting,  or  holding  of  idle  resources,  and  a  special 
budget  status,  may  well  contribute  to  the  inequities,  causing  them 
to  be  greater  in  case  of  any  dedicated  special  fund. 

Despite  the  general  objections  raised  to  the  Group  1  type  of  special 
funds,  there  are  some  which  can  be  justified. 
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1.  Four  types  of  the  funds  of  this  group  may  be  unavoidable : 

a.  Some  bond  indentures  prescribe  that  the  proceeds  of  the  bond 
issue  must  be  cleared  through  or  held  in  a  special  fund. 

b.  Some  bond  indentures  prescribe  special  funds  for  debt  service. 

c.  Some  of  the  grants  and  contributions  may  be  administered 
under  rules  dictated  by  donors.  These  rules  ought  not  prescribe 
special  funds,  but  may. 

d.  Some  trusts  may  arbitrarily  require  the  setting  up  of  special 
expendable  funds  for  state  operations  they  support.  Rendering 
an  account  as  trustee  should  be  the  only  requirement. 

2.  In  addition  to  these  unavoidable  funds,  many  other  funds  asso- 
ciated with  construction  may  seem  to  be  at  least  harmless.  There 
are  theories  of  budgeting  which  would  treat  capital  outlay  financ- 
ing as  a  segregated  part  of  the  state  financial  plan.  We  would 
concede  that  a  few  unnecessary  expendable  special  funds — if  they 
are  all  related  to  construction  exclusively — might  not  be  a  serious 
complication  of  the  budget. 

3.  If  by  consolidations  and  eliminations,  there  remained  only  a  few 
general  government  expendable  special  funds,  regardless  of  their 
purpose,  they  should  all  be  reviewed  annually,  so  that  the  financial 
position  of  the  State  may  be  understandable  and  budgeting  may 
not  be  seriously  impeded. 

In  addition  to  the  foregoing  general  objections  to  many  of  the  special 
funds,  the  following  more  detailed  comments  concerning  some  of  them 
deserve  consideration. 

All  of  the  special  funds  once  seemed  logical  or  they  would  not  have 
been  created,  and  many  may  seem  logical  today,  but  they  all,  collectively, 
prevent  there  being  a  true  general  fund,  and  confuse  and  complicate 
the  State's  financial  statements  and  also  the  accounting  for  many  gov- 
ernmental activities.  Nearly  all  funds  hold  idle  resources.  As  a  general 
rule  the  basic  objection  to  a  special  fund  is  that  it  is  a  "dedication" 
of  both  the  revenue  and  the  balance  of  the  fund. 

Funded  Proceeds  of  Bond  Sales.  These  comments  apply  equally  to 
general  government  issues  and  to  issues  for  enterprises.  It  is  appro- 
priate to  comment  first  on  funds  holding  the  proceeds  of  bond  sales 
because,  in  almost  all  cases,  they  present  the  issue  of  funding  versus 
accounting  control.  If  bonds  are  authorized  for  stated  purposes,  the 
proceeds  are  already  appropriated  or  de  facto  dedicated,  but  on  this 
ground  alone  a  special  fund  is  not  necessary.  Accounting  control  can  be 
exercised  to  assure  that  the  authorized  purpose  of  each  issue  is  satisfied. 
Adequate  safeguards  need  to  be  established  to  assure  that  between  the 
time  of  the  sale  of  the  bonds  and  the  time  the  proceeds  are  spent  for 
an  authorized  purpose,  they  are  not  spent  for  some  other  purpose.  How- 
ever, the  state's  general  fund  accounting  control  is  such  a  safeguard, 
and  perhaps  a  better  safeguard  than  the  control  actually  exercised  if 
there  is  a  special  fund. 

However,  in  typical  cases  of  bond  funds  of  special  purpose  issues, 
the  state  may  have  no  reason  not  to  accept  a  provision  in  the  bond  in- 
denture prescribing  a  special  fund,  simply  to  conform  with  common 
practice. 
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If  it  is  argued  that  tlie  terms  and  interest  cost  of  a  loan  are  affected 
favorably  by  prescribinp-  a  special  fnnd  for  bond  proceeds,  this  type  of 
special  fund  need  not  be  allowed  to  cause  the  holding  of  uninvested 
idle  cash  or  to  obstruct  annual  state  budgeting.  Even  the  desirable  rule 
of  budgeting  for  construction  that  prescribes  showing  the  entire  picture 
in  each  annual  budget,  can  be  complied  with. 

If  it  is  necessary  in  order  to  avoid  any  possible  misunderstanding  to 
provide  a  separate  bond  proceeds  fund,  it  scarcely  seems  necessary  to 
provide  a  separate  fund  for  each  bond  issue.  It  should  be  adequate  to 
use  a  single  Bond  Proceeds  Fund,  in  which  all  such  moneys  will  be 
held  with  adequate  accounting  recognition  of  the  separate  identity  of 
each  purpose. 

Funded  Appropriations  for  Construction.  There  are  desirable  prac- 
tices of  combined  forward  planning,  programming,  and  annual  bud- 
geting for  construction,  without  special  funds  or  even  non-lapsing 
appropriations.  In  contrast,  the  relationship  of  various  existing  special 
funds  in  the  budget  for  capital  outlay  to  a  pi'actice  of  forward  planning 
and  programming  is  a  very  confused  one.  The  present  special  funds  in 
this  major  area  of  state  responsibility  operate  to  obstruct  and  postpone 
making  a  proper  start  in  comprehensive  capital  planning  and  bud- 
geting. 

So  long  as  there  is  an  accepted  practice  of  borrowing,  it  can  be 
argued  that  state  construction,  including  or  excluding  highwaj^s,  is  in 
fact  a  separate  and  distinct  area  of  planning  and  budgeting.  Presum- 
ably even  the  possibility  of  borrowing  implies  that  capital  outlay  is  a 
distinct  problem.  However,  there  is  the  very  important  possibility  of 
so  planning  as  to  reduce  borrowing  and  save  millions  in  interest  costs. 
We  believe  that  capital  outlay  is  a  major  segment  of,  and  an  integrated 
part  of,  comprehensive  state  operations  planning,  programming,  and 
budgeting;  and  that  special  funds  are  a  competing  and  conflicting 
concept. 

Funded  State  Debt  Service.  Any  incurring  of  debt  in  effect  consti- 
tutes a  dedication  of  funds  for  the  repayment  of  principal  and  the 
payment  of  interest.  If  the  debt  is  incurred  to  build  a  facilit}"  or  create 
a  service  which  Avill  produce  direct  income  from  its  users  or  bene- 
ficiaries, it  may  be  appropriate  to  set  up  a  special  fund  into  which 
these  proceeds  will  be  paid  and  will  be  held  pending  their  expenditure 
for  interest,  or  to  retire  the  debt.  In  all  other  circumstances,  however, 
there  is  no  need  to  com])ound  the  fiscal  problems  of  the  State  by  both 
recognizing  that  the  debt  is  an  obligation  to  which  a  portion  of  the 
State's  money  is  dedicated,  and  setting  up  a  special  fund  tlirough  which 
to  finance  this  obligation. 

Taxes  Shared  with  Local  Government.  There  should  be  very  small 
balances  held  in  such  accounls.  What  makes  this  one  of  the  objectionable 
types  of  special  funds  is  that  provisions  of  the  laAV  prescribing  such  a 
fund  are  most  likely  to  dictate  a  large  holding  of  idle  cash. 

In  any  ca.se  where  the  State  serves  as  a  collection  agency,  to  gather 
a  tax  in  behalf  of  both  itself  and  agencies  of  local  government,  there 
should  be  no  question  about  the  earmarking  of  the  portion  of  the  funds 
intended  for  the  local  governments.  This  does  not  necessarily  require 
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a  special  fund,  but  merely  the  reserving  by  accounting  practices  of 
that  portion  of  the  revenue  which  is  intended  for  distribution  to  the 
local  agencies. 

Dedications  of  Special  Revenues — "User"  Taxation,  Fees  and 
Charges.  There  are  a  great  many  departmental  fees  and  charges  and 
some  taxes  where  the  payments  are  made  by  a  special  group  which 
considers  itself  entitled  to  receive  stated  governmental  services.  The 
most  notable  such  "user  fund"  is  the  highway  fund,  receiving  its  in- 
come directly  or  indirectly  from  license  fees  and  taxes  on  motor  ve- 
hicles and  motor  vehicle  fuels,  and  dedicated  completely  to  the  con- 
struction and  maintenance  of  highways  and  streets.  The  advocates  of  a 
special  fund  for  this  purpose  can  point  to  considerable  achievement 
in  California's  highway  system,  and  can  further  point  to  the  need  for 
a  continuing  high  level  of  support  to  meet  the  highway  deficiencies 
which  still  exist.  "What  they  cannot  prove  is  that  the  highway  system 
would  now  be  worse  off  had  the  Legislature  had  a  freer  hand  in  ap- 
propriating money  for  highway  purposes. 

There  is  a  powerful  argument  to  the  effect  that  without  some  limita- 
tion on  the  purposes  for  which  gasoline  taxes  can  be  spent,  there  would 
be  an  easy  temptation  to  increase  this  tax  for  general  purposes,  since 
it  is  so  easily  collected  and  yields  a  rich  return.  But  this  argument 
applies  with  equal  force  to  taxes  on  liquor  and  tobacco,  on  general 
retail  sales,  and  on  income.  If  we  carry  this  argument  to  its  logical 
conclusion,  the  proceeds  of  every  tax  should  be  wholly  committed  or 
dedicated.  Each  new  service  would  then  have  to  be  accompanied  by  a 
new  kind  of  tax  on  something  else.  The  Legislature's  control  over 
expenditures  would  be  reduced  to  practically  nothing  while  its  respon- 
sibility for  raising  revenue  would  become  more  critical. 

The  special  user  funds  seldom  fulfill  exactly  their  intent  of  relating 
a  charge  to  a  benefit.  Some  of  them,  such  as  the  highway  fund,  generally 
hold  large  idle  balances,  while  others  may  be  so  "poor"  that  the  activity 
they  intend  to  support  is  neglected,  or  support  is  supplemented  by  the 
General  Fund. 

Since  we  can  find  no  logical  basis  for  justifying  one  "user  fund" 
while  not  justifying  others,  and  since  the  recognition  of  all  such  funds 
would  lead  to  the  nullification  of  the  Legislature 's  authority  in  financial 
matters,  we  can  only  conclude  that  no  user  special  fund  can  be  justified. 

Assuming  that  the  policy  of  building  highways  at  the  expense  of  the 
users,  as  measured  by  vehicle  ownership  and  fuel  usage  is  valid,  a 
general  policy  to  that  effect  can  be  declared  and  observed  without  the 
costly  and  confusing  mechanism  of  special  funds. 

Dedications  of  Special  Revenue:  Regulatory  Funds.  These  are  a 
particular  category  of  "user"  fund.  When  professional  or  vocational 
groups  seek  State  licensing  for  their  own  protection,  or  when  a  phase 
of  private  business  is  put  under  State  control  (notably  the  financial 
institutions),  it  has  often  been  the  practice  to  support  regulation  by 
license  fees  or  other  assessments  on  those  regulated,  and  to  administer 
the  program  through  a  special  fund.  The  practice  is  not  universal; 
there  are  regulatory  activities  for  which  fees  are  charged  but  deposited 
in  the  General  Fund. 
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There  is  no  sound  reason  for  special  funds  for  regulating  agencies. 
It  implies  that  regulation  is  for  the  regulated  group  alone,  whereas  it 
must  be  assumed  to  be  in  the  public  interest  as  well.  If  it  is  not  in  the 
public  interest,  it  should  not  be  a  State  function.  If  it  is  in  the  public 
interest,  there  is  no  reason  why  license  fees  and  related  assessments 
should  not  be  in  the  General  Fund. 

Moreover,  the  fact  that  by  use  of  special  funds  these  activities  are 
generallj'  regarded  as  self-supporting,  leads  the  administration  and  the 
Legislature  to  be  more  lenient  in  reviewing  proposed  expenditures.  In 
some  States  this  "double  standard"  has  gone  to  the  extent  of  permit- 
ting different  salary  standards  for  employees  doing  the  same  kind  of 
work  because  one  department  can  afford  high  salaries  while  another 
cannot. 

If  the  Legislature,  as  a  matter  of  policy,  wishes  to  approve  expendi- 
tures for  the  regulatory  agencies  in  relation  to  the  amount  of  revenue 
they  generate,  it  should  be  free  to  do  so.  But  it  should  be  a  conscious 
policy  decision  in  each  case ;  not  an  automatic  occurrence  as  at  present. 

Dedicated  Grants  and  Contributions.  If  grants  (federal  or  other) 
are  offered  the  State  for  purposes  that  are  approved  by  the  state  offi- 
cials, including  the  state  legislature,  the  acceptance  of  such  moneys 
implies  a  desired  "dedication."  However,  there  should  be  both  budg- 
etary^ control  and  legislative  appropriation.  Very  often  there  are  match- 
ing appropriations  or  matching  commitments  of  special  fund  resources, 
yet  this  kind  of  dedication,  jjer  se  should  not  require  the  setting  up  of 
the  moneys  in  a  special  fund.  It  requires  only  accounting  to  prove  per- 
formance of  the  terms  of  the  grant.  The  important  condition  to  justify 
a  special  fund,  if  anj'',  is  that  the  contributor  should  have  required  this 
segregation  of  funds  as  a  condition  of  the  contribution.  Unless  this  is 
true,  there  is  no  particular  point  in  keeping  the  fund  apart.  If  condi- 
tions are  imposed  it  almost  necessarily  follows  that  the  State  must 
accept  and  observe  those  conditions  if  it  is  to  accept  the  funds. 

Trust  Funds  Expendable  for  Governmental  Operations.  The  word 
"trust"  has  a  great  manj^  different  meanings  in  public  administration. 
Wherever  there  is  or  may  be  a  third  party  interest,  it  may  be  considered 
that  there  is  a  trust.  According  to  a  body  of  law  wholW  distinct  from 
administrative  law,  it  is  not  generally  permissible  to  intermingle  trust 
and  private  funds  of  the  trustees.  To  apply  this  rule  of  law  to  public 
funds  might  mean  that  practically  all  existing  special  funds  would  have 
to  be  retained. 

We  believe  it  unreasonable  to  require  the  State  of  California  to 
segregate  any  moneys  that  are  expendable  for  governmental  operations 
because  they  are  said  to  be  "trust"  funds.  If  the  State  as.sumes  tempo- 
rary custody  of  the  funds,  it  should  need  only  to  keep  a  faithful  ac- 
count, and  surely  can  be  deemed  honorable  enough  to  restore  these 
funds  to  their  rightful  place  on  the  termination  of  the  trust.  In  the 
meantime,  these  funds  could  mingle  with  otliers  for  better  treasury 
management  and  easier  accounting. 

As  an  alternative  to  eliminating  numerous  trust  funds  entirely,  a 
single  Trust  Fund  might  be  established  with  separate  accounts  to  be 
maintained  for  each  purpose. 
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Clearance  Funds.  These  are  special  funds  serving  no  purpose  except 
to  be  the  temporary  intermediary  for  money  being  transferred  from  one 
or  more  sources  to  one  or  more  purposes.  They  are  a  poor  and  confusing 
substitute  for  simple  accounting  procedures  which  would  show  the 
sources  of  revenue  and  the  objects  of  expenditure.  The  worst  example 
is  the  several  ' '  funds ' '  through  which  vehicle  license  and  highway  user 
revenues  pass  in  the  course  of  being  distributed  to  state  and  local  high- 
way and  road  purposes. 

Revolving  Funds.  The  word  "revolving"  attached  to  the  name  of 
a  fund  may  or  may  not  mean  that  it  relates  to  a  fully  self-supporting 
activity.  In  fact,  relatively  lax  budgetary  controls  over  such  funds  leave 
some  doubt  about  their  exact  condition.  With  proper  accounting,  and 
with  the  proper  forecasting  of  revenue  and  expenditure  needs  many 
functions  now  provided  for  through  revolving  funds  could  be  handled 
by  way  of  regular  appropriations.  Nevertheless,  some  revolving  funds 
will  continue  to  exist.  They  should  be  subject  to  the  same  budget  and 
accounting  standards  and  practices  as  are  applied  to  the  General  Fund. 

Funded  Appropriations  for  State  Operations.  The  Assembly  and 
Senate  contingent  funds  exist  in  order  to  assure  the  independence  of 
the  Legislature  from  executive  control.  Were  the  Governor  to  veto  an 
appropriation  for  legislative  operations  after  the  Legislature  had  ad- 
journed, these  contingent  funds  make  it  possible  for  the  T^egislature  to 
continue  its  interim  programs. 

An  alternative  method  v/hich  could  be  used  to  insure  the  independ- 
ence of  the  Legislature  without  necessitating  a  special  fund  is  one  by 
which  the  Legislature  could  make  a  continuing  appropriation  (say 
$300,000  for  the  Senate  and  $500,000  for  the  Assembly)  for  its  own 
appropriations  without  reference  to  fiscal  years.  Such  legislation  would 
be  expressed  as  follows: 

"Beginning  July  1, and  every  July  1  thereafter  there  is 

appropriated  the  sum  of  $ for  the  expenses  of  the  Senate  and 

$ for  the  expenses  of  the  Assembly." 

Feeder  Funds.  In  some  instances,  funds  are  held  outside  the  State 
Treasury  for  a  period  pending  deposit,  in  order  to  have  more  flexibility 
in  making  refunds  and  adjustments  on  items  paid  in  error  or  under 
protest.  The  theory  has  been  that  once  the  money  is  deposited  in  the 
treasury,  it  cannot  be  refunded  except  by  legislative  appropriation. 

The  idea  that  there  should  be  a  place  outside  the  State  Treasury 
where  funds  can  be  left,  even  temporarily,  opens  up  dangerous  possi- 
bilities. The  point  that  there  should  be  an  easy  mechanism  for  refund 
is  valid.  To  be  consistent  with  desirable  principles  of  budgetary  con- 
trol, the  special  suspense  or  holding  funds  should  be  abolished,  and 
instead  there  should  be  an  annual  appropriation,  or  authorization  by 
the  Legislature  of  an  amount  sufficient  to  make  the  necessary  refunds, 
subject  to  pre-audit  to  assure  adherence  to  prescribed  standards. 

Other  Expendable  Nominal  Funds.  We  use  the  term  ' '  nominal ' '  to 
refer  to  any  special  fund,  such  as  the  Feeder  Funds  just  discussed, 
where  pursuant  to  law  or  practice,  state  moneys  are  being  held  outside 
the  State  Treasury  or  in  special  accounts,  or  other  purely  fiscal  pro- 
cedures have  the  effect  of  holding  back  moneys.  The  principal  example 
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of  nominal  funds  in  California  may  well  be  balances  held  outside  the 
state  treasury  for  Avhich  comprehensive  data  are  not  available.  An  ob- 
vious objective  of  efficient  fiscal  procedure  is  to  eliminate  all  nominal 
funds. 

INVESTED  CAPITAL  FUNDS 

In  the  foregoing  discussion  virtually  all  of  the  Group  1  special  funds 
(those  expendable  for  operations)  have  been  found  objectionable,  both 
on  specific  grounds  and  on  the  general  premise  that  the  basic  principle 
of  budgeting  expenditure  and  revenue  prescribed  by  the  California 
Constitution  cannot  be  effective  so  long  as  balances  of  available  state 
resources  are  held  in  more  than  a  hundred  special  fund  pools.  For  all 
of  the  preceding  expendable  funds  for  state  operations,  the  general 
fund  should  hold  the  resources  in  one  pool.  IIoMcver,  for  orderly  plan- 
ning of  state  finance,  like  the  orderly  planning  of  any  individual's 
fiiunices,  there  sliould  be  reserves  of  invested  capital. 

"We  should  have  a  conspicuous  small  group  of  Invested  Capital 
Funds  fully  identified  as  to  purpose  and  unmistakable  as  capital  funds. 

Several  of  the  types  of  funds  in  question  now  exist,  but  there  is 
totally  lacking  at  present  a  concentration  of  reserved  capital  in  a  few 
unmistakable  funds.  Instead  of  planned  and  controlled  reserves,  moneys 
necessary  to  create  such  reserves  lie  idle  in  a  hundred  expendable 
funds  because  they  are  "dedicated." 

Endowment  Funds.  There  is  today  a  non-expendable  endowment 
fund  called  School  Land  Fund.  There  are  other  endowment  funds  out- 
side the  State  Treasury,  at  least  at  the  University  of  California. 

Stabilization  Funds.  "Whenever  the  general  income  exceeds  expendi- 
tures to  any  considerable  extent,  it  may  be  Avise  to  consider  establishing 
a  stal)lization  or  "rainy  day"  account,  as  a  hedge  against  drastic  tax 
increases  in  less  prosperous  times.  There  are  many  policy  considerations 
inherent  in  the  decision  as  to  whether  or  not  such  a  stabilization  fund 
should  be  provided.  Our  point  here  is  not  to  debate  those  policy  ques- 
tions, but  rather  to  suggest  that  whenever  such  a  stabilization  pro- 
cedure is  decided  upon,  then  a  special  fund  is  justified  to  hold  these 
moneys  in  reserve.  In  that  case,  adequate  legal  protection  sliould  be 
made  to  preserve  the  fund  against  raids  for  purposes  not  originally 
intended. 

Reserves  for  Construction.  Some  of  the  existing  fund  balances  may 
reflect  a  nebulous  special-fund  kind  of  reserving  of  capital  for  state 
construction,  but  examining  the  capital  outlay  budget,  there  is  no  evi- 
dence of  a  state  policy  at  this  time  of  reserving  available  state  resources 
for  future  construction.  The  State  Construction  Program  Fund  was  not 
conceived  as  such  a  fund.  We  recommend  that  there  be  such  a  fund 
as  soon  as  there  is  forward  financial  planning  for  con.struction,  with 
a  minimum  resort  to  borrowing. 

Sinking  Funds:  (for  term  debt).  We  mention  this  type  of  invested 
capital  funds  merely  to  round  out  the  picture  of  necessary  funds  hold- 
ing reserved  capital. 
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Pooled  Investments  of  Cash  Balances.  The  Surplus  Money  Invest- 
ment Fund  is  a  unique  example  of  a  very  wise  and  profitable  kind  of  in- 
vested capital  fund. 

Segregated  Operations  and  Entities.  Because  there  have  been 
strong  departments  of  state  government,  and  strong  groups  interested 
in  particular  programs,  and  there  has  not  always  been  emphasis  on  the 
basic  principle  of  unified,  strong  budgetary  and  legislative  state  opera- 
tions, funds  referred  to  above  have  sometimes  been  created  which  seem 
to  imply  a  degree  or  color  of  departmental  or  agency  autonomy.  How- 
ever, we  do  not  interpret  any  laws  as  establishing  a  clear  policy  of 
autonomy,  to  the  extent  of  exempting  an  agency  from  the  constitutional 
provision  respecting  budgeting  or  implying  any  delegation  of  powers 
belonging  to  the  State  Legislature. 

The  term  ' '  segregated ' '  in  this  State  is  not  applicable  to  departmental 
funds  generally.  It  is  applicable  to  insurance  funds,  commercial  or  busi- 
ness types  of  activities,  some  similar  intra-government  service  opera- 
tions, etc.,  where  separate  management  and  fund  accounting  is  obviously 
necessary,  as  described  below. 

Funds  of  Autonomous  strictly  Governmental  Agencies.  If  there 
are  any  such  funds,  they  must  have  a  basis  in  a  clear  State  policy. 

Perhaps  tuition  and  any  similar  special  funds  of  the  University  of 
California  are  such  funds. 

Advocates  of  a  special  fund  for  the  highway  program  may  contest 
our  not  finding  an  intention  to  grant  autonomy  in  this  case.  They  may 
argue  that  unbudgeted  working  capital  is  necessary  for  a  highway  fund. 
We  concede  that  programming  for  state  highways  is  a  serious  and  long- 
range  problem  of  state  government  operations,  but  the  same  is  true  in 
varying  degrees  of  every  other  activity  of  state  government. 

Insurance  Funds.  "Where  contributions  or  premiums  have  been  paid 
in,  whether  or  not  matched  by  the  State,  to  establish  the  basis  for  sub- 
sequent repayment  to  the  contributors  or  their  beneficiaries,  or  to  a 
general  class  of  beneficiaries,  there  is  an  obligation  to  invest  and  manage 
these  funds  for  the  sole  benefit  of  the  beneficiaries.  This  is,  perhaps,  the 
purest  justification  of  a  special  fund.  It  is  the  preserving  inviolate  of 
funds  contributed  to  fulfill  an  insurance  contract  at  some  later  date. 
The  budgeting  of  such  funds  should  clearly  be  apart  from  the  general 
state  operations  budget. 

Loan  Funds.  There  are  several  important  loan  activities  financed 
and  managed  by  the  State  with  respect  to  which  there  is  necessarily 
accounting  for  capital.  Having  comprehensive  separate  and  distinct 
accounting  for  each  such  operation  is  desirable.  It  would  be  a  serious 
mistake  to  fail  to  keep  segregated  fund  accounts  for  them. 

Funds  for  Enterprises.  Whether  the  activity  is  a  major  one  or  is 
incidental  to  the  operation  of  a  state  institution,  if  the  correct  account- 
ing principle  is  that  of  a  commercial  or  business-type  entry,  it  would 
be  a  serious  mistake  not  to  provide  an  appropriate  degree  of  autonomy, 
segregated  capital,  and  proper  enterprise  accounting. 

The  status  of  the  State  Fair  and  of  State-operated  toll  bridges  is  that 
of  a  self -financing  quasi-enterprise,  and  a  special  fund  may  be  accepted 
as  necessary  in  order  to  maintain  their  status  as  such. 
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Intra-government  Services  Working  Capital.  Some  operations  are 
in  a  different  category  from  enterprises  only  in  that  they  provide  serv- 
ices solely  to  departments  of  the  state  fjovernment  and  the  usual  reve- 
nues are  transfers  from  state  appropriations.  If  supported  by  special 
funds,  however,  they  are  subject  to  comments  made  earlier  about  "re- 
volving funds." 

Funded  Deposits  and  Trusts  with  no  Public  Expenditure  or  Reve- 
nue. It  is  obviously  not  always  necessary  for  moneys  deposited  with 
tlie  State  Treasury  to  be  held  in  a  special  fund,  even  if  in  some  cases 
the  deposit  is  held  to  be  a  trust  deposit.  In  eifcct,  the  Treasurer  can 
hold  deposits  in  the  general  fund  in  the  same  manner  that  ordinary 
deposits  or  escrow  or  trust  accounts  are  held  by  a  bank. 

However,  there  may  be  acceptable  special  funds  for  deposits  of  that 
kind  which  are  in  fact  segregated  operations.  Since  there  is  no  relation 
to  operations  of  state  funds  and  to  state  budgeting,  the  only  important 
consideration  is  the  question  of  investing  idle  cash  balances.  Under  state 
laws  these  balances  can  be  invested,  separately  or  as  a  part  of  the 
Surplus  Money  Investment  Fund. 

CRITERIA  APPLIED 

If  the  criteria  proposed  in  the  foregoing  section  are  adopted  and  ap- 
plied, only  the  following  special  accounts  and  funds  would  be  required : 

1.  Special  revenue  clearance  accounts 

For  vehicle  license  fees  and  highway  user  taxes  shared  with  local 

governments. 
For  alcoholic  beverage  license  taxes  shared  with  local  governments. 

2.  Grants  and  contributions   (funded  only  if  so  prescribed  by  the 

donor  as  a  condition  of  the  grant  or  contribution) 
Public  Health — Federal  Fund 
Social  Welfare — Federal  F'und 
Unemploj^ment  Administration  Fund 
Vocational  Education  Federal  Fund 
Vocational  Rehabilitation — Federal  Fund 
Water  Resources  Revolving  Fund 
State  Park  Contingent  Fund 

3.  Bond  Proceeds  Funds  (a  single  fund  in  lieu  of  separate  funds  now 

established  for  each  bond  issue.) 

4.  Debt  Service  Funds  (non-enterprise ;  only  if  prescribed  by  the  bond 

indenture.) 
State  Buildings  Sinking  and  Interest  Fund 
Bond  Sinking  Fund  of  1943 
Flood  Control  Fund  of  1946 
Postwar  Unemployment  and  Construction 
School  Bond  Retirement 

California  State  Park  Interest  &  Sinking  Fund 
Highway  Interest  and  Sinking  Funds,  1,  2  and  3 

5.  Invested  Capital — Ccneral 
Endowment  funds  of  institutions 
Stabilization  fund  (if  autliorized) 
Surplus  Money  Investment  Fund 
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6.  Invested  Capital — Insurance  and  Pension  Trusts 

Compensation  Insnrance  Fnnd 

Unemployment  Compensation  Disability  Fund 

Old  Age  and  Survivors  Insurance  Revolving  Fund 

Judges'  Retirement  Fund 

Legislators '  Retirement  Fund 

State  Employees'  Retirement  Fund 

Teachers'  Retirement  Fund 

7.  Governmental  Autonomous  Agency- 
University  of  California  special  revenues 

8.  Loan  Funds 

Local  Projects  Assistance  Fund 

Veterans  Farm  and  Home  Building  Fund  of  1943 

Public  School  Building  Loan  Fund 

State  School  Building  Loan  Fund 

Revenue  Deficiency  Reserve 

9.  Enterprises 

California  Industries  for  the  Blind  Manufacturing  Fund 

Correctional  Industries  Revolving  Fund 

Inmate  Welfare  Fund 

Opportunity  Work  Center  Fund 

Toll  Bridge  Authority  Revolving  Fund 

College  Auxiliary  Enterprise  Fund 

State  Harbor  Operations 

10.  Debt  Service  Funds:  Enterprises 

San  Francisco  Harbor  Improvement  Fund 

San  Francisco  Harbor  Revenue  Bond  Fund 

India  Basin  Sinking  Fund 

San  Francisco  Seawall  Sinking  Fund  No.  2 

San  Francisco  Seawall  Sinking  Fund  No.  3 

San  Francisco  Seawall  Sinking  Fund  No.  4 

San  Francisco  Seawall  Fund  No.  4 

San  Francisco  Harbor  Construction  (Series  A)  Fund 

San  Francisco-Oakland  Bay  Bridge  Toll  Revenue  Fund 

Olympic  Bond  Fund 

11.  Intra- Government  Services  Working  Capital 

Ballot  Paper  Revolving  Fund 

Printing  Fund 

Purchasing  Revolving  Fund 

Surplus  Educational  Property  Revolving  Fund 

All  remaining  special  funds,  and  all  fixed  dedications  of  portions  of 
the  general  fund,  would  be  abolished  or  repealed  as  rapidly  as  amend- 
ments to  statutes,  initiative  measures  and  the  constitution  can  be  made 
effective. 

The  net  effects  of  these  actions  would  be  to  eliminate  the  uncontrolled 
annual  expenditures  for  operating  and  capital  outlay  purposes;  and 
would  make  available  for  better  fixed  control,  accumulated  special  fund 
balances  totalling  approximately  $376,000,000, 
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Priorities.  Since  it  is  unlikely  that  all  special  funds  can  be  abolished 
and  all  dedications  of  the  General  Fund  repealed  at  one  time,  considera- 
tion might  be  given  to  setting  priorities  to  the  groups  set  forth  below, 
each  of  which  brings  together  funds  of  a  given  type,  to  which  a  given 
set  of  conditions  or  arguments  apply. 

1.  Separate  Professional  and  Vocational  Standard  Funds. 

In  1959  the  Legislature  acted  to  consolidate  these  into  a  single 
Professions  and  Vocatioas  Fund.  Tlie  Controller  and  Attorney 
General  believe  the  measure  is  defective,  hence  the  old  funds  re- 
main separate  and  the  new  fund  holds  no  money.  Pending  later 
possible  action  on  the  whole  subject  of  regulatory  funds,  the  1959 
action  should  be  amended  to  correct  its  defects.  This  would  abolish 
special  funds  of  the  following  agencies : 

Accountancy 

Architectural  Examiners 

Athletic  Commission 

Barber  Examiners 

Cemetery 

Contractors'  License  Board 

Cosmetology  Contingent 

Dentistry 

Dry  Cleaners 

Funeral  Directors  and  Embalmers 

Furniture  and  Bedding  Inspection 

Landscape  Architects 

Medical  Examiners  Contingent 

Nurse  Examiners 

Optometry 

Pharmacy  Board 

Physical  Therapy 

Private  Investigators  and  Adju.sters 

Professional  Engineers 

Registered  Social  Workers 

Shortliand  Reporters 

Structural  Pest  Control 

Veterinary  Examiners  Contingent 

Vocational  Nurse  Examiners 

Yacht  and  Ship  Brokers 

2.  Other  Begulatory  Funds. 

This  report  has  recommended  that  all  regulatory  funds  be  abol- 
ished. Tlie  action  just  proposed  to  complete  consolidation  of  the 
Professions  and  Vocations  Funds  is  only  a  partial  step  toward  that 
objective.  The  full  list  of  those  which  should  be  abolished  is  as 
follows : 

Banking 

Chiropractic  Examiners 

Collection  Agency  Board 

Insurance 

Itinerant  Merchants 

Osteopathy 

Pilot  Commissioners 

Real  Estate 
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Savings  and  Loan  Inspection 

Transportation  Rate 

Architecture  Public  Building 

Petroleum  and  Gas 

Dairy  Products  Trust 

Professional  and  Vocational  Standards  Fund 

Real  Estate  Education  and  Research  Fund 

Professions  and  Vocations  Fund 

3.  State  Government  Operation  Fund. 

These  are  special  funds  whose  source  is  the  General  Fund,  or  a 
special  tax,  or  fee  not  regulatory  in  character,  and  which  support 
functions  which  should  be  supported  by  direct  appropriation.  Both 
because  of  this  reason  and  because  the  Legislature  should  set  an 
example,  we  propose  early  elimination  of  the  following  funds : 

Redemption  Tax 

State  Beach  and  Park 

State  College 

Assembly  Contingent 

Highway  Right-of-Way  Acquisition 

Legislative  Printing 

Senate  Contingent 

Vocational  Education 

Wild  Life  Restoration 

Yuba  River  Debris  Control 

State  "Water  Pollution  Control  Fund 

Surplus  Educational  Property  Revolving  Fund 

Water  Commission  Revolving  Fund 

Agricultural  Building  Fund 

Southern  Crossing  Engineering  Fund 

Tax-deeded  Land  Rental  Trust  Fund 

Medical  Care  Premium  Deposit  Fund 

Highway  Properties  Rental  Fund 

Peace  Officers  Training  Fund 

Subsidence  Abatement  Fund 

Soil  Conservation  Development  Fund 

4.  Feeder  Funds. 

In  discussing  criteria  we  pointed  out  the  hazards  of  these  funds, 
in  which  money  is  held  prior  to  deposit  in  the  Treasury,  to  facili- 
tate refunds.  We  recommend  that  the  Legislature  either  authorize 
a  refund  procedure  or  annually  appropriate  an  amount  from  the 
General  Fund,  out  of  which  duly  authorized  refunds  may  be  made 
for  all  purposes,  with  adjustments  to  be  made  each  year  by  ap- 
propriation from  any  special  fund  of  the  refunds  chargeable  to 
it.  On  this  basis  the  following  Special  Funds  may  be  abolished: 

Employment  Contingent 

Alcoholic  Beverage  Control 

Bank  and  Corporation  Tax 

Gift  Tax 

Personal  Income  Tax 

Retail  Sales  Tax 

Cigarette  Tax  Fund 

Inheritance  Tax  Fund 
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5.  Foundation  Support. 

Here  we  deal  mainly  with  dedication  of  a  portion  of  the  General 
Fund.  The  lively  interest  in  adequate  financinf]^  for  schools  and 
for  welfare  should  not  discourage  an  annual  evaluation  of  these 
needs  in  relation  to  other  needs  and  the  State's  total  financial 
resources.  The  dedications  immediately  in  question  are : 
Apportionments  to  Public  Schools 
Apportionments  to  Categorical  aids  in  Welfare 

6.  Bond  Proceeds  Funds. 

A  single  fund  has  been  proposed,  with  separate  accounting  for 
each  bond  issue,  into  which  would  be  consolidated  all  of  the  fol- 
lowing present  separate  funds,  and  in  which  would  be  included 
the  proceeds  of  all  future  bond  sales. 

Carquinez-Straits  Bridges  Construction  Fund 
Eichmoud-San  Rafael  Bridge  Construction  Fund 
San  Francisco-Oakland  Bay  Bridge  Construction  Fund 
State  Construction  Program  Fund 
California  State  Park  Funds 

7.  Trust  Funds. 

We  have  recommended  that  all  Trust  Funds  be  abolished.  If  any 
degree  of  special  protection  is  desired,  then  a  single  Trust  Fund 
should  be  established.  All  balances  in  existing  Trust  Funds  should 
be  transferred  to  it,  and  all  future  trust  transactions  sliould  be 
administered  through  it. 

8.  Clearance  Funds. 

In  those  cases  w^here  a  fund  is  used  solely  to  receive  money  from 
an  outside  source  or  another  state  fund,  for  no  other  purpose  than 
to  transfer  it  to  another  fund,  or  to  local  governments,  the  special 
fund  serves  no  useful  purpose.  The  monej-  may  as  well  go  directly 
from  source  to  object,  with  an  accounting  record  of  receipts  and 
disbursements. 

We  recommend  that  consideration  be  given  to  studying  the 
feasibility  of  eliminating  some  of  the  following  funds.  The  kind 
of  transaction  it  "clears"  is  shown  for  each  fund: 

a.  The  Fair  and  Exposition  Fund  receives  a  share  of  the  horse 
race  betting  proceeds  and  the  proceeds  of  realty  sales  by  Dis- 
trict Agricultural  Association  and  distributes  these  to  the 
Horse  Racing  Board  for  administrative  expenses  and  to  the 
Department  of  Finance  for  supervision  of  fairs. 

b.  The  State  School  Fund  receives  proceeds  from  public  land 
holdings,  interest  from  investments  and  transfers  from  the 
General  Fund,  all  of  which  are  in  turn  applied  to  the  local 
school  support. 

e.  The  Highway  Users  Tax  Fund,  the  Motor  Vehicle  Fuel  Fund, 
the  Motor  Vehicle  Transportation  Tax  Fund  and  the  Motor 
Vehicle  Fund  receive  money  from  various  motor  vehicle  and 
fuel  revenues  for  transfers  to  the  Highway  Fund  and  to  local 
governments. 
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Special  User  Funds. 

The  stiff  opposition  to  all  efforts  to  "divert"  highway  funds, 
makes  it  obvious  that  from  a  practical  standpoint,  the  abolishing 
of  these  special  user  funds  vs^ould  be  difficult,  but  we  find  little 
logic  on  their  side.  The  funds  involved  are : 

Fish  and  Game  Preservation 

Highway 

Motor  Vehicle 

Poultry  Testing  Project 

Flood  Project  Maintenance  Revolving  Fund 

Watermaster  Service  Fund 


A  PLAN  OF  ACTION 

We  are  dealing  here  with  an  exceedingly  complex  problem.  There  are 
funds  and  priorities  on  the  General  Fund;  the  amount  of  money  is 
large;  the  constitution  and  initiative  enactments  as  well  as  statutes 
are  involved ;  and  powerful  interests  will  stoutly  defend  every  estab- 
lished dedication  of  funds.  It  would  be  unrealistic  to  suggest  that  the 
entire  problem  can  be  solved  by  one  swift  stroke. 

We  recommend,  instead,  that  the  following  steps  be  taken : 

1.  That  bills  be  introduced  to  eliminate  the  funds  found  to  be  the 
least  justified. 

2.  That  a  constitutional  amendment  be  referred  to  the  people  em- 
bodying the  criteria  proposed  in  this  report,  and  requiring  the 
Legislature  to  abolish  all  funds  inconsistent  with  the  criteria. 

or 
That  a  constitutional  amendment  be  offered  which  would  require 
the  Legislature  to  re-examine  each  dedicated  or  special  fund  at 
regular   intervals   after   its   creation,   with   authority   to    discon- 
tinue it. 

3.  Tliat  the  Legislature  enlist  the  interest  of  civic  groups  concerned 
with  state  finance,  to  the  end  that  the  problem  will  be  better 
understood  and  support  for  its  solution  will  be  gained. 

4.  That  pending  adoption  of  constitutional  amendments,  the  Legis- 
lature commit  itself  as  a  matter  of  policy  to  observe  the  proposed 
criteria. 

5.  That  sub-committees  be  assigned  by  the  Assembly  Committee  on 
Ways  and  Means  and  the  Senate  Committee  on  Finance  to  give 
continuing  attention  to  the  problem,  to  develop  public  interest  and 
support,  to  plan  the  orderly  abolishment  of  unjustfied  dedications 
or  funds,  and  to  prevent  new  dedications  and  funds  which  do  not 
qualify  according  to  the  criteria. 
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APPENDIX   A 

SPECIAL  FUND  INCOME,  EXPENSE  AND  BALANCES 

The  following  reproduction  of  Schedule  4  from  the  1960-61 
Governor's  Budget  disclosed  the  current  income,  expense  and 
balances  in  the  special  funds. 
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APPENDIX   B 

SUMMARY  OF  SPECIAL  FUND  CHARACTERISTICS 

The  following  summary  indicates  the  legal  authority  for  each  fund, 
the  date  it  was  established,  the  principal  sources  of  the  fund,  and  its 
principal  dispositions. 


Date 

Fund 

Citation:  Code  Section 

Est. 

Source 

Disposition 

SPECIAL  REVENUE 

FUNDS 

Accountancy 

Administrative  expense 

Architectural  Examiners 

B  &  P  5500-5604 

1941 

Fees  and  penalty 

Administrative  expense 

Athletic  Commission 

B  &  P  18600-18783 

1924 

Tax  on  admission,  license 
fees 

Administrative  expense, 
care  of  veterans 

Banking 

Financial  270-275 

1909 

Annual  assessments, 
examination  fees 

Administrative  expense 

Barber  Examiners 

B  &  P  6500-6630 

1927 

Fees 

Administrative  expense 

Cemetery 

B  &  P  9600-9770 

1949 

Fees  and  licenses 

Administrative  expense 

Chiropractic  Examiners. 

Deerings  Gen.  Laws 
Act.  4811 

1922 

Fees  and  licenses 

Administrative  expense 

Collection  Agency  Board 

B  &  P  Div.  Ill,  Ch.  8 
6850  et  seq. 

1927 

Fees  and  licenses 

Administrative  expense 

Contractors'  License 

B&P  7000-7145 

1929 

Fees  and  licenses  and 

Administrative  expense 

Board 

penalties 

Cosmetology  Contingent 

B  &  P  7300-7457 

1927 

Fees  and  licenses 

Administrative  expense 

Dentistry 

B&P  1600-1752 

1915 

Fees,  licenses,  fines  and 
forfeitures 

Administrative  expense 

Dry  Cleaners 

B&P  9500-9598.5 

1947 

Fees  and  licenses 

General  Fund  for  support  of 

State  Fire  Marshal,  admin- 

istrative expense 

Funeral  Directors  and 

B&P  7600-7729 

1929 

Fees  and  licenses 

Administrative  expense 

Embalmers 

Furniture  and  Bedding 

B&P  19000-19221 

1935 

Licenses 

Administrative  expense 

Inspection 

Insurance 

Insurance  Ch.  145 
Statutes  of  1935 

1929 

Licenses  and  examination 
fees,  reimbursements, 
penalties,  taxes 

Administrative  expense 

Itinerant  Merchants 

B&P  16300-16451 

1939 

Licenses,  fees  and  fines 

Administrative  expense 

Landscape  Architects 

B&P  5615-5686 

1953 

Fees  and  penalties 

Administrative  expense 

Medical  Examiners 

2000  et  seq.  2550  et 

1907 

Fees,  taxes,  penalties, 

Directories,  administrative  ex- 

Contingent 

seq.  2600  et  seq. 

fines  and  forfeitures 

pense  U.  C.  Medical  Library 

Nurse  Examiners 

B&P  2700-2830 

1933 

Fees  and  licenses, 
penalties 

Administrative  expense 

Optometry 

B&P  3000-3152 

1913 

Fees  and  licenses, 
penalties,  Yi  fines  and 

U.  C.  research,  administrative 

expense 

forfeitures 

Osteopathy 

Deering  Gen.  Law 

1922 

Fees  and  taxes,  ^4  fines 

Administrative  expense 

B&P  2490-2497 

and  forfeitures 

Osteopathic  Act  5727 

Pharmacy  Board 

B&P  4000-4416 

1931 

Fees  and  penalties,  H 

fines 
Fees  and  licenses 

Administrative  expense 

Physical  Therapy 

B&P  2650-2694 

1953 

Administrative  expense 

Pilot  Commissioners 

Harbors  &  Navigation 
1159 

1927 

5%  of  bar  pilotage  fees 

Administrative  expense, 
General  Fund 

Private  Investigators 

B&P  7500-7583 

1947 

Fees  and  licenses 

Administrative  expense 

and  Adjusters 

Professional  Engineers.  . 

B&P  6700-6799, 
8700-8805 

1929 

Fees  and  licenses,  certifi- 
cates, penalties 

Administrative  expense 

Professions  and  Voca- 

B &  P  205 

1959 

Consolidation  of  26  special 

funds  for  accounting  purposes 

tions  Fund 

Real  Estate 

B&P  1000-10601, 
11000-11658 

1917 

Fees  and  licenses,  per- 
mits, sale  of  directories 

Administrative  expense,  U.  C. 

Institute  of  Real  Estate 

Real  Estate  Education 

B&P  10450.6,  10451.5 

1956 

Real  Estate  Education  and  Re- 

and Research  Fund 

search  in  State  Education 
Institute 

Registered  Social 

B&P  9000-9044 

1945 

Fees  and  penalties 

Administrative  expense 

Workers' 

Savings  and  Loan  In- 

Financial 5350,  5351, 

1911 

License,  fees  and  penalties 

Administrative  expense 

spection 

5352 

Shorthand  Reporters'... 

B&P  8000-8032 

1951 

Fees 

Administrative  expense 

Structural  Pest  Control. 

B&P  8500-8677 

1935 

Fees  and  licenses,  penal- 
ties 
Fees  on  operating  revenue. 

Administrative  expense 

Transportation  Rate 

Pub.  Utility  Div.  2, 

1935 

Reimbursement  of  General 

Ch.  6 

other  fees,  sale  of  docu- 
ments, penalties 

Fund  for  moneys  for  adminis- 
trative expense 

Veterinary  Examiners 

B&P  4800-4905 

1927 

Fees,  charges  for  docu- 

Administrative expense 

Conting. 

ments,  penalties,  Y2 
fines  and  forefeitures 
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APPENDIX  B-Continued 

SUMMARY  OF  SPECIAL  FUND  CHARACTERISTICS 


Date 

Fund 

Citation:  Code  Section 

Est. 

Source 

Dispoeition 

SPECIAL  REVENUE 

FUNDS— Continued 

Vocational  Nurse 

B  &  P  2840-2896 

1951 

Fees 

Administrative  expense 

Examiners 

Yacht  and  Ship  Brokers. 

B  4  P  8900-S975 

1935 

Fees  and  licenses 

Administrative  expense 

Agriculture 

Agriculture  Div.  1,  Ch. 

1929 

Licenses  and  fees,  General 

Administrative    expense.    Agri- 
cultural Building  Fund,  seed 

1,  Article  1,  Sec.  20- 

Fund 

34.7 

potato  test  plot 

Architecture  Public 

Bldg. 
Employment  Contingent 

Education  18191-18205 

1933 

Fees 

Administrative  expense 

Unemployment  In- 

1945 

Interest  on  contributions 

Refunds,  interest  on  refunds 

surance  1585-1589 

and  penalties 

and  judgments,  administra- 
tive expense 

Fair  and  Exposition 

B  &  P  Agriculture  Div. 

1933 

4%  of  pari-mutucl  pool. 

Administrative  expense  of 

8,  Ch.  4-88,  92,  94 

sale  of  realty  by  Dis- 
trict Agricultural  Assn. 

Horse  Racing  Board,  Dept. 
of  Finance  for  supervision  of 
fairs 
Administrative  expense  Pacific 

Fish  and  Game  Preser- 

Fish and  Game  45 

1909 

Licenses,  permits,  fees. 

vation 

taxes,  J  2  fines  and 
forfeits,  and  others 

marine  fisheries,  acquisition 
and  construction  of  preserves 
and  hatcheries 

Highway 

Street  &  Highway  45 

1933 

Transfers  from  Highway 

General  administration.  High- 

B <feP5321 

Users  Tax  Fund.  Bal- 
ance on  Motor  Vehicle 
Fuel  and  M.V.  Fund 
after  expenses  and  other 

way  maintenance,  acquisition 
and  construction 

Highway  Properties 
Rental  Fund 

Streets  &  Highways 

1959 

Leases  of  properties 

104.6 

Motor  Vehicle 

Vehicle  776 

1915 

Licenses,  fees,  penalties, 

Motor     Vehicle     Department 

transfers   from   Motor 

administrative     expenses, 

Vehicle    License    Fee 

Highway  Patrol  administra- 

Fund, interest 

tive  expenses.  Highway  Users 
Tax  Fund 

Motor  Vehicle  Fuel 

Revenue   A   Taxation 
7301-8403 
8601-9354 

1923 

Taxes  and  penalties 

Administrative    expense    Divi- 
sion Highway  taxes,  Bd.  of 
Equalization,  Tax  Coll.  and 
Refund  Div.  and  Bureau  of 
Highway  Accts.  and  Reports, 
Controllers  Office,   Transfers 
to  Highway  Users  Tax  Fund 

Motor  Vehicle  License 

Revenue   &   Taxation 

1936 

License,  fees  of  vehicles 

Transfer    to    M.V.    Fund    to 

Fee 

10701 

subject  to  registration 

General  Fund  to  Counties 

11005 

penalties 

and  Cities 

Motor  Vehicle  Transfer 

Revenue  &  Taxation 

1935 

License  fees,  taxes,  penal- 

Administrative   Expense,    Div. 

Tax 

9601-10501 

ties 

Highway     Tax,     Board     of 
Equalization  and  tax  collec- 
tion and  refund 

Petroleum  and  Gas 

Public  Resources  3110 

1917 

Assess,  on  Prod.  Penal- 
ties, sale  of  maps  and 
publications 

Administrative    expense,    Div. 
Oil  and  Gas,  Dept.  of  Natural 
Resources 

Poultry  Testing  Project. 

Agricultural  47 

1939 

Fees,  sale  of  eggs  and 
poultry,  transfer  from 
Fair    and    Exposition 

Administrative  expense,  ac- 
quisition of  project  facilities, 

awards 

Fund 

Redemption  Tax 

Revenue  &  Taxation 
3660 

1937 

Fees  and  rents 

Administrative    expense.    Tax- 
deeded  Land  Div.,  Controllers 
Office,   apportionment   to 
counties 

State  School 

Constitu.  Education 

1861 

Rents  and  royalties  school 

Support   of  schools   to   school 

Art.  IX,  Sec.  4 

lands.    State    oil    and 

districts 

5151-5155 

mineral  royalties,  inter- 

5201-5203 

est  from  investments, 
transfer  from  General 
Fund 

Sixth  District  Agricul- 

Agricultural 91.5 

1933 

Transfer  from  Fair  and 

Sixth  District  Agri.  Assn.  sup- 

tural Assn. 

Exposition  Fund,  rent- 
als,   admissions    to 
transport  exhibits 

port,    acquisition    and    con- 
struction,   maintenance   etc., 
transfer  to  General  Fund  for 
advances 

State  Beach  and  Park... 

Public  Reeources  6010 

1967 

Transfer  from  State 
Lands  Act  Fund, 
ramping   and   parking 
fees 

Certain  proceeds  from 

Acquisition  and  maintenance  of 
Beaches  and   Parks.   Con- 
struction operations. 

State  College 

BAP  19620.1 

1947 

Acquisition,  construction. 

pari-mutuel  pool  at 

maintenance  and  supiwrt  of 
Dept.  of  Agri.  at  Fresno 

horse  racing 

SUte  College 
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Fund 


Citation:  Code  Section 


Date 

Est. 


Disposition 


SPECIAL  REVENUE 
FUNDS— Continued 

Dairy  Products  Trust.., 

State  Fair 


RESERVE  FUNDS 

Bond  Sinking  Fund  of 
'43 


Capital  Outlay  and 


Flood  Control  Fund  of 

'46 
Postwar  Unemployment 

and  Construction 


Revenue  Deficiency 
Reserve 

School  Bond  Retirement 


FEEDER  FUNDS 

Alcoholic  Beverage 

Control 
Bank  &  Corporation  Tax 

Cigarette  Tax  Fund 

Gift  Tax 

Inheritance  Tax  Fund.. 


Personal  Income  Tax 

Retail  Sales  Tax. .  _ 

State  Lands  Act 


GOVERNMENT 
COST  FUNDS 

Assembly  Contingent... 

Highway  Right-of-Way 
Acquisition 

Highway  Users  Tax 


Legislative  Printing. 
Senate  Contingent.. 


Veterans'   Dependents 
Education 


Agricultural  740-750.2 
Agricultural  76 


Stats.  '43  Ch.  611 
Stats.  '45  Ch.  1492 


Budget  Act  1951  Ch. 
1020 


Water  12810 


Stats.  '45  Ch.  647 
Stats.  '46  Ch.  20 


Gov.  16410-16413 


Stats.  '52  Budget  Ch. 
3,  Sec.  2  Item  114.1 


B  &  P  23000  et  seq. 

Revenue  23001-Taxa- 

tion  26481 
Revenue  &  Taxation- 

30462 
Revenue — 15101 
Taxation— 16652 
Revenue    &   Taxation 

14902 

Revenue    &   Taxation 

17001-19500 
Revenue    &   Taxation 

6001-7176 
Public  Resources  6816 


Gov't  9127 

Stats.  '52,  Ch.  22  (ext. 

sess.)  Ch.  1714  Stats. 

'53 
Streets  &  Highways 

2100 


Gov't  9128 

Gov't  9126 

Military  &  Veterans 
897 


1945 
1933 


1943 

1951 

1946 
1945 

1947 
1952 

1935 
1929 
1959 
1939 
1959 

1935 
1933 
1938 


1949 
1952 

1947 

1949 
1949 
1921 


Milk  fat  assessment, 
penalties  and  interest 
thereon 

Admissions,  fees,  rentals, 
parking,    wagering, 
transfer  from  Fair  and 
Exposition  Fund 


Appropriation  from  Gen. 
Fund,  interest  on  in- 
vest, matured  principal. 
Repayment  on  loan 

Transfer  from  Post  war 
Employment  Fund  and 
Gen.  Fund,  investment 
income 

Approp.  to  Fund.  Income 
from  investments. 

Approp.  from  General 
Fund.  Increment  from 
investment 


Transfer  from  General 
Fund.  Repay  of  loans 

Transfer  from  General 
Fund.  Income  from  in- 
vestment 


License,  fees,  excise  taxes, 
penalties 

Taxes,  penalties  and  in- 
terests 


Taxes  on  gifts,  penalties, 
interest 


Personal  income  tax,  pen- 
alties and  interest 

State  and  local  sales  tax, 
use  tax,  permit  fee 

Oil,  gas,  mineral  royalties. 
Reimbursements  for 


Transfer  from  General 

Fund 
Transfer  from  M.V.  Fuel 

Fund,  M.V.  Transport 

Tax 
Transfer  from  M.V.  Fund, 

Transfer  from  M.V. 

Fuel  Fund.  Transfer 

from  M.V.  Transport 

Tax  Fund 
Transfer  from  General 

Fund 
Transfer  from  General 

Fund 
Transfer  from  State 

Lands  Act  Fund 


To  Dept.  of  Agri.  for  adminis- 
trative costs  and  Bureau  of 
Milk  control  audits. 

Operation  of  State  Fairs,  con- 
struction, improvements, 
equipment,  etc. 


Transfer  to  Gen.  Fund,  trans- 
fer to  Highway  Fund,  invest- 
ments 

Transfer  to  Architecture  Re- 
volv.  Fund  for  Public  Works 
to  U.C.  directly  for  construc- 
tion 

Flood  control  projects  with  U.  S. 

To  local  agencies  for  public 
works  administrative  expense 
of    Act    to    Controller    and 
Finance    Dept.    Transfer    to 
Water  Resources 

Transfer  to  General  Fund  when 
needed.  Loans  to  General 
Fund 

Transfer  to  General  Fund 


To  local  agencies  refunds.  Trans- 
fer to  General  Fund 

Refunds.  Transfer  to  General 
Fund 

Refunds.  Transfer  to  General 
Fund 

Refunds.  Transfer  to  General 
Fund 

Refund  of  inheritance  tax  pay- 
ments. Transfer  to  General 
Fund 

Refunds.  Transfer  to  General 
Fund 

Refunds.  Transfer  to  General 
Fund 

Support  Div.  of  State  Lands, 
Ariz-Colo  River  boundary 
determination.  Admin.  Exp. 
by  Div.  of  State  Lands  for 
School  Land  Fund  and  State 
School  Fund.  Transfer  Vet. 
Dependents  Education  Fund. 
Transfer  to  State  Beach  and 
Park  Fund. 


Assembly  contingent  expense. 

Reversion  to  General  Fund 

Acquisitions  of  Rights-of-Way 


To  Counties  to  State  Highway 
Fund 


Legislative  printing 

Senate  contingent  expenses 

Educationaljassistance  to  vet- 
erans dependents  to  General 
Fund  for  admin,  expenses 
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Fund 


Citation:  Code  Section 


Date 

Est. 


GOVERNMENT 
COST  FUNDS 
—Continued 
Vocational  Education. 


Wild  Life  Restoration. 


Yuba  River  Debris 
Control 


INTEREST 

REDEMPTION  AND 

SINKING  FUNDS 

California  State   Park 
Interest  &  Sinking 
Fund 

HiKhway  Interest  and 
Sinking  Funds,  1, 2, 3 


India  Basin  Sinking 
Fund 


State  BIdg.  Sinking  Sc 
Int.  Fund 

S.F.  Seaway  Sinking 
Fund  No.  2 


S.F.  Seaway  Sinking 

Fund  No.  3 
S.F.  Seaway  Sinking 

Fund  No.  4 

S.F.  State  Bldg.  Sinking 

Fund 
State  Bldg.  4  St.  Univ. 

Bldgs.  Int.  &  Sinking 

Fund 
U  of  C  Bldg.  Int.  & 

Sinking  Fund 

WORKING  CAPITAL 

AND  REVOLVING 

FUNDS 

Architecture  Revolving 
Fund 


Ballot  Paper  Revolving 

Fund 
Calif.  Industries  for 

Blind  Manufac.  Fund 


Correctional  Industries 
Revolving  Fund 

Old  Age  &  Survivors 
Insurance   Revolving 
Fund 

Opportunity  Work 

Onter  Rcvolv.  Fund 
Printing  Fund 


Professional  &  Voca- 
tional Stand.  Fund 


Education  5704 

B  &  P  19627 
Stats.  '35  Ch.  686 

Stats.  "27  Ch.  765 


Stat.  '09  Ch.  383 
Stats.  '15  Ch.  404 
Const.  Rev.  Art  XV I 
<fe  Tax  Code  Sec.  2, 3 
11004 

Stats.  '09  Ch.  407 


Stats.  '13  Ch.  235 
Stats.  '09  Ch.  320 

Stats.  '13  Ch.  602 

Constitution  Stats.  '29, 
Art.  XVI,  Sec.  8, 
Ch.  835 

Stats. '13  Ch.  541 

Stats.  "25  Ch.  161 


Nov.   '14   Initiative 
Stats.  '15  Ch.  16 


Gov't  14030  etscq. 

Elections  3704 
W  A  L  3332 

Penal  2714 
Gov't  23037 

W  k  I  3374 
Gov't  13640 

BAP  100^0S 


1917 

1947 
1935 

1927 


1909 
1915 
1919 


1909 


1913 


1909 


1913 
1925 


19.33 

1913 
1953 

1945 
1951 

1959 
1899 

1029 


Transfer  from  General 
Fund 


Horse  racing  license 
revenue 

Transfer  from  General 
Fund 


Transfer  from  General 
Fund 


Transfer  from  General 
Fund 


Transfer  from  S.F.  Har- 
bor Improvement 
Fund.  Investment  In- 
come 

Transfer  from  General 
Fund.  Investment  in- 
come 

Transfer  from  S.F.  Har- 
bor Improvement 
Fund.  Investment  in- 
come 

Same  as  No.  2 

Same  as  No.  2 


Transfer  from  General 

Fund 
Transfer  from  General 

Fund 

Transfer  from  General 
Fund 


Transfer  from  approp.  to 
several  agencies  for 
construction  and  im- 
provement 

From  counties  and  cities 
for  ballot  paper  sold. 

Sale  of  products  manu- 
factured by  blind 


Sale  of  services  and/or 

products 
Contributions,  penalties, 

&  Int.,  reimb.  received 

by  State  related  to 

OASI  coverage 


Transfer  General  Fund, 
collection  from  agencies 
for  printing  costs 

Transfer  from  special 
funds — General  Fund 


To  secondary  schools  for  voca- 
tional education  to  Div.  of 
Instruction,  Dept.  of  Educa- 
tion. 

Administration   expenses   Wild 
Life  Conservation  Board, 
capital   outlay   for   projects 

Construction,  maintenance, 
improvement,  repair  of  facili- 
ties for  control  of  Yuba  River 


To  fiscal  agent  for  interest  and 
maturing  principal 

Payment  of  interest  and  matur- 
ing principal 


Bond  principal  and  int.  Trans- 
fer to  S.F.  Harbor  Improve- 
ment Fund  unused  balance 

Interest  redemption 

Bond  interest  &  redemption. 
Return    of   babnce    to   S.F. 
Harbor  Improvement  Fund 

Same  as  No.  2 

Same  as  No.  2 

Bond  interest  and  redemption 
Bond  interest  and  redemption 

Bond  interest  and  redemption 


Architecture  services.  Return  of 
balance  Revolving  Fund  for 
wages,  advances  etc. 

Purchase,  storage,  transport, 
sale  costs  of  ballot  paper 

Operating  costs  of  BUnd  Prod- 
ucts Mfg.  Transfer  of  excess 
to  General  Fund  Revolving 
Fund  for  Conip.  Advances, 
etc. 

Operating  expenses,  Transfer 
excess  to  General  Fund 

Payments  of  contrib.  required 
under  OASI,  reimburse  ad- 
min, exp.  refunds  for  errors. 

Purchase  and  rental  of  e<iuip- 
ment  for  Blind  Cent<'r 

Operating  costs,  revolving  fund 
for  com  p.  advances,  etc. 

Admin,  and  capital  expenses  of 
BAP  Dcpt.  Transfer  to 
General  Fund  and  contribut- 
ing funds. 
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Date 

Fund 

Citation:  Code  Section 

Est. 

Source 

Disposition 

WORKING  CAPITAL 

AND  REVOLVING 

FUND— Continued 

Purchasing  Revolving 

Gov't  13373 

1917 

Legislative  appropriation. 

Operating  expenses,  Revolving 

Fund 

sales  and   services   to 
other  agencies 

Fund 

Soil  Conservation  De- 

Public Resources  Div. 

1955 

Rental,  sales,  services. 

Grants   for   soil    conservation. 

velopment  Fund 

9,  Ch.  1680  Stats. '55 

Grants  from  U.S.  for 
soil  conservation 

Purchase  of  equipment  and 
operating  expenses  on  it. 
Loans  to  S.C.  Dist.  to  General 
Fund  for  division  of  Soil 
Cons.  Dept.  of  Natural  Re- 
sources, matching  funds  for 
Pleasanton  Nursery 

State  Payroll  Revolving 

Gov't  16390 

1949 

Transfer  from  Agency 

Salaries  and  wages,  payments 

Fund 

Fund  and  Appropria- 
tions 

of  withholding  to  designated 
payee.  Return  of  excess. 

State  Water  Pollution 

Stats.  '49  Ch.  1551 

1949 

Repay  of  loans,  interest 

Loans    to    municipalities    and 

Control  Fund 

on  loans 

districts.  Excess  to  General 
Fund. 

Surplus  Educational 

Education  205 

1947 

Transfer  to  Reserves 
charges  billed.  Transfer 

Costs  and  operation  expenses 
for    acquiring    surplus    U.S. 

Fund 

working   capital  from 
General  Fund.  Reim- 
burse, from  Dept.  Ed- 
ucation 

property  for  Calif.  Educa. 
Inst.  Admin.  Exp. — Return  of 
excess 

Surplus  Money  Invest. 

Gov't  16471 

1945 

Transfer  of  excess  from 

Investments,  apport.  of  earn- 

Fund 

special  funds,  principal 
and  earnings 

ings.  Transfer  to  special  funds 

Toll  Bridge  Authority 

Street  &Hiway  30313 

1929 

Reimburse  from  Toll 

Operat.  &  admin,  exp.  of  Toll 

Revolv.  Fund 

bridge  acq.  &  constr. 
or  toll  rev.  funds 

Bridge  Authority  Act 

Water  Commission 

Water  2862 

1921 

Charges  for  determining 

Expenses  of  determining  water 

Revolv.  Fund 

water  rights.  Penalties 
and  interest 

rights.  Transfer  to  other  funds. 

Water  Resources  Re- 

Gov't 14034 

1939 

Transfer  from  approp. 

Expenses  of  surveys,  construc- 

volving Fund 

for  projects  under  Div. 
of  Water  Res.  from 
other  sources  under 
Agreements 

tion,  maintenance,  invest^ 
ment  authorized  by  contri- 
butors. 

BOND  FUNDS 

Calif.  State  Park  Funds. 

Stats.  '27  Ch.  765 

1927 

Proceeds  of  sale  of  bonds 

Acquisition  of  land  for  parks 

S.  F.  Seawall  Fund  No. 

Stats.  '57  Ch.  2238 

1957 

Proceeds  bond  sales.  In- 

Harbor improvement  bond 

5  &  5th  SW  Sinking 

vestment  income 

payments 

Fund 

Harbor  Bond  Sinking 

Fund 

5th  S.  F.  Seawall  Fund 

Small  Crafts  Harbor 

Stats.  '58  Ch.  103 

1958 

Bond  Fd. 

Small  Crafts  Harbor 

Improv.  Fund 

PubUc  School  Bldg. 

Education  Constitu- 

1949 

Sale  of  bonds  investment 

Apport.  of  School  Dists.  Bond 

Loan  Fund 

tion,  Div.  3  Ch.  1.6 

income  from  surplus 

costs.  "Transfer  to  General 

&  1.7,  Art.  XVI  Sec. 

funds.  Transfer  from 

Fund.  Transfer  to  State 

15 

State  Sch.  Fund.  Re- 
turn to  Loans  and  Ad- 
vances and  Unauthor- 
ized expenses 

School  Bldg.  Aid  Fund 

Public  Bldg.  Constr. 

Gov't.  Stats.  '55  15845 

1955 

Purchase,  construction,  lease 

Fund 

Ch.  1686 

of  state  buildings 

S.  F.  Harbor  Construc- 

Harbors &  Navigation 

1951 

Proceeds  of  sale  of  bonds 

Construction  of  facilities.  Bond 

tion  Fund 

3300-3369 

costs.  Bond  interest  (early) 

S.  F.  Seawall  Fund  No.  4 

Stats.  '29  Constitu.  Ch. 
835,  Art.  XVI  Sec.  8 

1929 

Proceeds  of  sale  of  bonds 

Construction  of  facilities 

State  School  Bldg.  Fund- 

Education  5048.7 

1952 

Transfer  from  State 
School  Bldg.  Loan 
Fund.  Deducts  from 
State  Sch.  Fund  ap- 
ports.  refund  of  Sch. 
Dist.    Loans 

Apport.  to  School  Dist.  Transfer 
to  General  Fund.  Transfer  to 
Public  School  Bldg.  Loan 
Fund 

State  School  Bldg.  Aid 

Education  Constitu. 

1952 

Proceeds  Bond  Sales 

Apport.  to  School  Dists.  School 

Fund 

Div.  3,  Ch.  19,  20 

Transfer  from  Gen. 

Buildings  Bond  Costs.  Ex- 

Art. XVI,  Sec.  16.5 

Fund  investment  inc. 
surplus  funds.  Transfer 
from  State  School  Fund 

penses  of  State  Allocation 
Board  and  meetings.  Transfer 
to  General  Fund 

School  Construction 

Education  18957 

1957 

Apport.  to  school  districts 

Fund 
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Fund 


Citation:  Code  Section 


Date 
Est. 


Disposition 


ASSESSMENT 
FUNDS 

Flood  Control  Project 
Maintenance  Revolv. 
Fund 

Watennaster  Service 
Fund 


UTILITY  FUNDS 

College  Auxilliary 
Enterprise  Fund 

Compensation  Insur- 
ance Fund 


Local  Projects  Assiss. 

Fund 
Peace  Officers  Training 

Fund 


8.  F.  Harbor  Improv. 
Fund 


Subsidence  Abatement 

Fund 
UCD  Fund  (Disability 

Fund) 


Veterans'  Farm  A  Home 
Bldg.  Fund  of  '43 


AGENCY  FUNDS 

U.  S.  Flood  Control 
Receipts  Fund 

U.S.  Forest  Reserve 

Fund 
U.S.  Grazing  Fees  Fund 

Agriculture  Bldg.  Fund 


Condemnation  Deposit 

Medical  Care  Premium 

Deposit  Fund 
Richmond-San  Rafael 

Bridge  Constr.  Fund 

S.F.-Oakland  Bay 

Bridge  Constr.  Fund 
School  Land  Fund 


Social  Welfare  Federal 
Fund 


Southern  CrosBng  Eng. 
Fund 


Water  8440 


Water  4350 


Education  20356 

Insurance  11770 


Stats.  '59  Ch.  1752 
Penal  13523 


Harbor  &  Navigation 
1690-3231 


Public  Resources  3333 

Unemployment  Insur- 
ance 2601-3270 


Military  &  Veterans 
988 


Stats.  *47  Ch.  145 


Gov't  29480-29484 

Public  Resources 

8551-8558 
Agricultural  35-35.6 


Public  Resources  Stats. 

'59  Ch.  2164 
W  A  I  4603-4604 

Streets  A  Highway 
30300 

Streets  A  Highway 

30300 
Constitu.  Art.  IX, 

Sec.  4 


W  A  I  124.1-124.4 


Streets  A  Highway 
30300 


1947 


1913 


1949 
1913 


1959 
1959 


1876 


1958 
1946 


1943 


1947 

1907 
1945 
1950 

1959 
1957 
1929 

1929 
1859 

1951 


1953 


Assess,  of  est.  costs  of 
operation  and  mainte- 
nance of  flood  control 
projects 

Assess,  from  owners  of 
water  rights.  Transfer 
from  Gen.  Fund 


Rents,  charges,  fees  for 
student  housing 
facilities 

Insurance  premiums. 
Premium  depcsits.  Re- 
imbursement from 
other  state  funds.  In- 
vestment income  re- 
coveries 


Harbor  tolls,  charges 
services,  investment 
income,  half  fines 

Assessments  and  charges 

Wage-earner  contributing 
a-ssess.  of  voluntary 
plans.  Transfer  from 
Unemp.  Trust  Fund, 
investment  income 

Interest  and  principal  on 
farm  and  home  pur- 
chase contracts.  In- 
vestment income  bond 
sales,  loans  from 
General  Fund 


Receipts  from  U.  S.  for 

acquisition  of  flood 

control  lands 
Receipts  from  U.S.  for 

forest  lands 
Receipts  from  U.S.  for 

grazing  lands 
Transfer  from  Dept.  of 

Agri.  Fund,  rentals 


Various 


Proceeds  Bond  Sales. 
Investment  income 

Proceeds  Bond  Sales. 
Investment  income 

Land  sales,  transfer  from 
unclaimed  Property 
Fund,  Property  of 
inter-State  ex-rcsidents 

Federal  grants 


Bond  sales.  Investment 
income 


Expenditure  for  maintenance 
of  flood  control  projects 


Payment  of  claims.  Transfer 
from  General  Fund 


Operating  expenses  for  student 
housing  facilities,  construc- 
tion of  facilities. 

Worknicns'  Compensation 
losses.  Administrative  costs. 
Premium  taxes.  Premium 
Dividends 


Loans  and  grants  to  local  water 
projects 

Administrative  expenses  of 
Commission  on  Peace  Officers. 
Standards  A  Training  grants 
to  local  gov't 

Operating  expenses  of  harbor 
facilities.  Some  improvements, 
administrative  expenses,  pay- 
ments to  S.  F.  for  services 

Administrative  expenses 

Disability  benefits.  Administra- 
tive expenses.  Land  acquisi- 
tion and  construction  of 
buildings 

Purchase  of  farms  and  homes 
on  veterans  contracts.  Trans- 
fer to  General  Fund.  Invest- 
ment on  funds  pending  use 


Distribution  to  counties 


Distribution  to  counties 
Distribution  to  counties 

Acquisition  of  property,  con- 
struction, operating  costs, 
repay  contributing  funds  and 
interest,  transfer  to  General 
Fund 

Disbursements  on  court  order 

Distribution  to  counties 

Land  costs,  construction,  oper- 
ating expenses,  studies,  bond 
interest  (con.  6  months) 

Land,  construction,  operating 
costs,  studies,  1st  bond  interest 

Iwnings  from  investments. 
Transfer  to  State,  State 
School  I'und 

Federal  share  Old  Age  Assiss. 
Aid  to  Blind  and  Needy  Chil- 
dren. Federal  share  of  local 
administra.  costs.  County 
and  State  administrative 
costs. 

Bay  crossing  studies 
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Date 

Fund 

Citation:  Code  Section 

Est. 

Source 

Disposition 

AGENCY  FUNDS 

—Continued 

Tax-deeded  Land  Rental 

Revenue  &  Taxation 

1943 

Rental  of  property,  ac- 

Distribution to  counties 

Trust  Fund 

3659 

quisition  by  State  from 
unpaid  taxes. 

Unemployment  Admin- 

Unemploy. Insurance 

1935 

U.S.  grants  sale  of  salvage 

Administrative  expenses 

istration  Fund 

1555-1562 

etc. 

Vocational  Rehab. 

Education  5803-5806 

1953 

Federal  grants 

Expense  for  Vocational  Reha- 

Federal Fund 

bilitation  and  Training 

Vocational  Education 

Education  18706 

1957 

Federal  Fund 

TRUST  FUNDS 

Calif.  lOth  Olympic  Int. 

Stats.  '27  Ch.  313 

1927 

Transfer    from    General 

Payments  of  interest  and  ma- 

and Sinking  Fund 

Fund,  accrued  interest 
on  bonds  sold 

turing  principal 

Inmate  Welfare  Fund- 

Penal  5006 

1945 

Proceeds  from   canteens 
and  hobby  shops. 
Prisoner  deposits 

Education  and  welfare  of  in- 
mates. 

Judges  Retirement 

Gov't  75100-75108 

1937 

Transfer  from  General 

Retirement  allowances,  refunds 

Fund 

Fund  of  judges  contrib. 
from  counties,  amount 
deducted  from  judges' 
salaries. 

Legislators'  Retirement 

Gov't  9350-9361.5 

1947 

Deductions  from  Legisla- 

Retirement benefits,  death  ben- 

Fund 

tors'  compensation  ap- 
prop.    as   needed.    In- 
vestment income 

efits,  refunds. 

Montague  Water  Con- 

Civil Procedure  1254 

1932 

Litigation  deposits 

Court  directed  disbursements 

servation  Dist.  Con- 

demnation Fund 

Olympic  Bond  Fund 

Stats.  '27  Ch.  313 
Constitu.  Art  XVI 
Section  5 

1927 

Proceeds  bond  sales 

1932  Olympic  expenses 

Public  Health  Federal 

Health  &  Safety  117 

1951 

Federal  grants  for  state 

Transfer  to  General  Fund  for 

Fund 

and  local  health  agen- 
cies, hospital  construe. 

State  Public  Health  support. 
Payments  to  local  govern- 
ments. 

Teachers'  Permanent 

Education  14251-14683 

1913 

Member  contribution, 

Transfer   to   Teachers'   Retire- 

Fund,  Teachers   An- 

employer contribution, 

ment  Disbursement  Fund. 

nuity  Deposit  Fund 

State  contribution 

Teachers'   Retirement 

Education  14251-14683 

1913 

Investment  income. 

Purchase  of  securities.  Retire- 

Disbursement 

transfer  from  above 
three  funds 

ment  benefits  refunds 

Special  Deposit  Funds.  . 

Gov't  16370-16376 

1880 

Collections  by  state  agen- 
cies not  otherwise  allo- 
cated. Unclaimed 
funds. 

Withdrawals  by  Agency  De- 
positors. Disburse  or  reversion 
of  unclaimed  funds. 

State  Employees 

Gov't  20000-21500 

1931 

Members  and  employer 

Retirement  benefits,  death  ben- 

Retirement Fund 

contributions,  invest- 
ment income. 

efits,  refunds 

State  Park  Contingent 

Public  Resources  5009 

1927 

Gifts  and  bequests  local 

Park    additions    and    improve- 

Fund 

gov't  approp. 

ments,  refunds 

Torrens  Title  Assurance 

Land  Title  Law  Sec. 

1914 

Real  property  registration 

Satisfaction  of  judgments 

Fund 

105  (Gen.   1914) 
Law  8589 

fees.  Investment  in- 
comes 

Unclaimed  Property 

Stats.  '51  Ch.  1708 

1951 

Monies  and  property  (ex- 

Refunds, title  search  and  ap- 

Fund 

cept  permanently  es- 
cheated) paid  to  State 
under  provisions  of 
Code  of  Civil  Procedure 

praisal  costs,  bond  costs, 
selected  payments.  Transfer 
to  General  Fund,  payments 
to  claimants.  Transfer  to 
school  land  fund. 

Unclaimed  Property 

Fund 
Unemployment  Fund..- 

Penal  1520 

1959 

Unemploy.  Insurance 

1936 

Employer  contrib.  earn- 

Refunds unemployment  insur- 

1621-1537 

ings  on  funds,  property, 
investments 

ance  benefits. 
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APPENDIX  C 


CASE  STUDIES 


REAL   ESTATE    EDUCATION   AND   RESEARCH   FUND 

This  fund  was  created  in  1956.  It  utilizes  part  of  the  fees  derived 
from  the  reprulation  of  real  estate  brokers  and  agents  to  finance  real 
estate  education  and  research  in  state  educational  institutions. 

In  the  four  completed  fiscal  years  since  its  creation  it  has  received 
$1,534,536  in  license  fees  and  earned  interest  on  its  surplus.  Its  expendi- 
tures have  been  but  a  small  part  of  its  income. 

The  following  summary  gives  the  details  of  income  and  expense 
from  July  1,  1956  through  June  30,  1960. 


1956-57 

1957-58 

1958-59 

1959-60 

$644,841 

$945,765 
262 

401,662 
20,226 

$1,097,983 

1,748 

Revenues 

$644,841 

321,815 
7,205 

396,604 

41,697 

$644,841 

$973,861 

$1,367,915 

$1,534,536 

Expenditures: 
UofC                     

$28,096 

$194,365 
75,567 

$249,957 

105,894 

Ending  Surplus     .      .....  

$644,841 

$945,765 

$1,097,983 

$1,178,685 

$644,841 

$973,861 

$1,367,915 

$1,534,536 

DEDICATED    FUNDS 


53 


The  full  program  of  expenditure  for  the  last  fiscal  year  is  shown 
below : 


Administra- 
tion 

Sub-totals 

Detail 

Junior 
colleges 

State 
colleges 

Grand 

totals 

ADMINISTRATION: 
Salaries  and  Wages.. 

$34,053.08 
1,862.29 
1,426.56 
2,619.68 
2,160.00 
44.34 
324.91 

Office  Expense 

Communications 

Travel 

Rent 

Compensation  Insurance 

Equipment 

REER-NEEDS: 
Administration 

$7,566.43 

$42,490.86 

Junior  Colleges: 

American  River  Junior  College.209.._ 

$1,645.00 

State  Colleges: 
Chico  State  College 180 

$310.21 

82.25 

68.75 

750.00 

234.28 

1,000.00 

18.80 

4,.300.60 

300.00 

San  Fernando  Valley  State 316 

Long  Beach  State.. ..182 

Fresno  State 208 

Humboldt  State ..236 

San  Jose  State 265 

San  Francisco  State.. 509 

Los  Angeles  State. 338 

Tom  Emmons 562. 

Total  Needs. 

$7,566.43 

$1,645.00 

$7,064.89 

16,276.32 

REER— PROGRAM: 
Administration.. 

Junior  Colleges: 
Pasadena  Junior  College  District  317 

$1,750.00 

State  Colleges: 
San  Diego  State. 119 

$4,100.00 

4,750.00 

840.66 

15,093.59 
1,392.65 
5,018.60 
6,237.76 
5,200.00 

$42,633.26 

Fresno  State. 210 

San  Jose  State 140 

Los  Angeles  State 178 

Los  Angeles  State 179 

Sacramento  State 181 

San  Jose  State 263. 

San  Jose  State 264.. 

Total  Research 

$1,750.00 

44,383.26 

TOTAL  1959-60  EXPENDITURES. 

$103,150.44 

Contributions  to  Retirement  System 

2,743.51 

University  of  California  $257,107.57 

$105,893.95 
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The  question  this  experience  raises  is  whether  a  fund  should  be  al- 
lowed to  accumulate  rapidly  when  tlie  rate  of  expenditure  suggests 
either  that  there  is  not  a  critical  need  for  this  education  and  research 
or  that  the  agency  is  remiss  in  its  responsibility  to  develop  the  program, 
if  it  is  needed. 

This  clearly  calls  for  the  more  frequent  legislative  scrutiny  that 
abolishing  the  special  funds  would  provide. 

STATE  BEACH  AND  PARK  FUND 

This  fund  was  created  in  1957.  It  receives  money  by  transfer  from 
the  State  Lands  Act  Fund  (oil,  gas  and  mineral  royalties)  and  from 
camping  and  parking  fees.  The  fund  is  to  be  used  for  the  acquisition 
of  beaches  and  parks,  and  for  construction  and  maintenance. 

The  1957  legislation  anticipated  an  annual  revenue  of  $12,000,000, 
which  has  not  been  sustained  in  subsequent  years,  with  the  result  that 
the  fund  is  currently  over-appropriated. 

This  demonstrates  a  clear  hazard  of  a  special  fund.  It  encourages 
an  administrative  agency  to  anticipate  a  given  level  of  support  from 
a  special  source;  results  in  the  planning  of  a  program  equal  to  that 
expectation ;  and  then  leaves  the  Legislature  the  difficult  choice  of  either 
repudiating  plans  or  of  supplementing  the  special  fund  from  the 
General  Fund. 

When  the  State  Beach  and  Park  Fund  was  established  in  1957,  it 
combined  three  prior  funds  into  this  one.  The  accumulated  surplus 
available  in  the  funds  on  July  1,  1956  was  $40,592,307. 

For  the  fiscal  year  1956-57  there  was  operating  revenue  of  $749,570 
and  transfers  of  $364,241  from  the  General  Fund  and  $3,911,541  from 
the  State  Lands  Act  Fund.  In  that  same  year  expenditures  totalled 
$12,556,404.  By  the  end  of  the  year  the  surplus  had  been  reduced  to 
$33,268,832. 

For  the  fiscal  year  1957-58,  operating  revenues  were  $1,215,611,  and 
there  was  a  transfer  of  $8,050,000  from  the  State  Lands  Act  Fund. 
Expenditures  totalled  $19,429,127.  By  the  end  of  that  year  the  surplus 
was  reduced  to  $23,167,347. 

In  the  fiscal  year  1958-59,  operating  revenues  totalled  $1,462,827, 
This  was  the  one  year  in  which  there  was  a  transfer  of  $12,000,000 
from  the  State  Lands  Act  Fund,  and  there  was  a  further  transfer  of 
$8,088,459  from  the  Investment  Fund.  More  than  matching  this  heavy 
income,  expenditures  totalled  $25,046,655,  further  reducing  the  year 
end  surplus  to  $19,683,273. 

In  the  fiscal  year  1959-60  (estimated)  there  were  operating  revenues 
of  $4,944,673,  of  which  $3,304,256  was  interest  earned  on  investments. 
Transfer  from  the  State  Lands  Act  Fund  provided  $5,797,164.  Expendi- 
tures of  $21,529,003  reduced  the  surplus  to  $8,896,017. 

For  the  current  fiscal  year,  after  transfer  of  $5,046,360  from  the 
State  Lands  Act  Fund  and  $5,349,177  from  the  General  Fund,  the  ex- 
cess of  expenditures  over  income  is  expected  to  reduce  the  surplus  to 
$610,000. 
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LETTER  OF  TRANSMITTAL 

January  2,  1961 

Hon.  Ralph  M.  Brown,  Speaker  of  the  Assembly,  and 
Members  of  the  Assembly 
Assembly  Chamber 
Sacramento,  California 

Gentlemen  :  In  compliance  with  the  provisions  of  House  Resolution 
No.  326,  the  Interim  Committee  on  Criminal  Procedure  herewith  sub- 
mits a  report  on  a  number  of  subjects  assigned  to  this  committee  for 
interim  study. 

We  have  made,  in  this  report,  a  number  of  recommendations.  We 
believe  that  the  adoption  of  these  recommendations  would  improve  the 
administration  of  justice  in  the  State  of  California. 

Respectfully  submitted, 

John  A.  O'Connell,  Chairman 
Tom  Bane  Vernon  Kilpatrick 

Phillip  Burton  Nicholas  C.  Petris 

Robert  W.  Crown  Jerome  R.  Waldie 

Louis  Francis,  with  some 
exceptions 
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PART  I 

VAGRANCY 

RECOMMENDATION 

The  committee  recommends  that  the  vagrancy  statute  be  repealed  and 
that  it  be  replaced  by  the  following  section  defining  disorderly  conduct : 

An  act  to  repeal  Section  647  of,  and  to  add  Section  647  to,  the 
Penal  Code,  relating  to  vagrancy. 

The  people  of  the  State  of  Calif or^iia  do  enact  as  follows: 

Section  1.     Section  647  of  the  Penal  Code  is  repealed. 

€4^  4t  Every  person  (exect>fe  tt  California  Indian)  without 
visible  means  ef  living  wh^  hefi  the  physical  ahilifey  te  work,  i^tst^ 
w4ie  does  «e%  seek  employment,  fte*'  labor  when  employment  is 
offered  him ;  017 

3t  Every  hegga#  who  solicits  alms  as  a  business,  0*7 

St  Every  person  who  roams  about  fi^itt  place  to  ^leee  without 
a^iy  lawful  business^  ^^ 

47  Every  person  known  to  be  a  pickpocket,  thief,  burglar  e^? 
contidcnco  operator,  either  by  his  ewft  confession,  ei'  by  his  having 
been  convicted  ei  a«y  of  such  effenscsy  a«4  having  «e  visible 
e*-  lawful  means  ef  s^^pport,  whe«-  found  loitering  a^'ound  a«y^ 
steamboat  landing,  railroad  depot,  ba«ki«g 
office,  place  el  amusement,  auctiett  i=eei«T  steii^e^  shop  %¥■ 
thoroughfare,   ea^j  ^¥-  e^ttwibus^  e*  a«y   public   gathering  e^  as- 

r^/-\-t-v-t  \-\  I  -rr    .     i^>» 

§7  Every  lewd  e*  d4ssefe4e  person,  e^  every  person  who  loiters 
ift  %¥  about  public  toilete  itt  puhlie  parks ;  ei^ 

^  Every  person  whe  wandci^  about  the  streets  at  late  %¥  unusual 
hours  ef  the  night,  without  iit¥^  visihie  ei^  lawful  business^  Oi^ 

?T  Every  person  who  hedges  i«  et^r^r  barn,  shed-^  shop,-  outhouse^ 
^essel^  ei=  place  ethe*'  than  s-aeh  as  is  kept  lei'  leelgi^g  purposes, 
without  the  pcrmissiett  el  the  owaier  e^  party  entitled  te  the  pes- 

8t  Every  person  who  lives  4«:  a«d:  about  houses  el  ill- fame;  e^^ 

^  Every  pe^seii  whe  aets  as  a  runner  e^p  capper  lei=  attorneys 
i»  a«dr  about  p^etiee  courts  ep  eity  prisons^  e*^ 

4O7  Every  common  prostitute ;  %¥- 

44t  Ever.y  commoft  drunkard ;  Q¥-, 

43t  Evcr}^  person  whe  teitei^  prowls  e^  wanders  upon  the  pw- 
¥ate  ^operty  el  another,  i«  the  ftighttiittey  without  visible  %¥  law- 
l«l:  business  with  the  owner  ei'  occupant  thereof ;  Oi^  whe  while 
loitering,  prowling  ei=  wiindering  u^e«-  the  private  property  el 
anothei7  i«  the  nighttime,  peeks  itt  the  dee^p  ei^  window  el  a»y 
building  ep  structure  located  thewe«  a«el  whieh  is  inhabited  by 
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humiiii  beings,  without  viijiblc  e^  lawful  bufjincoa  with  tiie  owner  er 

in  rt  vagrant,  ft«4  w  puniahablo  hy-  a  #«€  e#  »et  cxGocding  #¥e 

huiulrod  (loUars   ($500),  w  4w^  iinprifjonmeut  i«  the  county  jaii 

Hot  oxeoc'diiig  w^  monthi-i,  e¥  hy^  bo  Mi  Budi  4me  tm^  impriaoumcnt. 

Sec.  2.     .Section  647  is  added  to  the  Penal  Code,  to  read: 

647.     Every  jjerson  who  commits  any  of  the  following  acts  shall 

be  guilty  of  disorderly  conduct,  a  misdemeanor: 

(1)  Who  engages  in  lewd  or  dissolute  conduct  in  any  public 
place  or  any  place  open  to  the  public  or  exposed  to  public  view ; 

(2)  "Who  solicits  or  who  engages  in  any  act  of  prostitution; 

(3)  Who  accosts  other  persons  in  any  public  place  or  in  any 
place  open  to  the  public  for  the  purpose  of  begging  or  soliciting 
alms  as  a  business ; 

(4)  Who  loiters  in  or  about  any  toilet  open  to  the  public  for 
the  purpose  of  engaging  or  soliciting  any  lewd  or  lascivious  or  any 
unlawful  act ; 

(5)  Who  loiters  or  wanders  upon  the  streets  or  from  place  to 
place  without  apparent  reason  or  business  and  who  refuses  to  iden- 
tify' himself  and  to  account  for  his  presence  when  requested  by  any 
peace  officer  so  to  <lo,  if  the  surroundings  are  such  as  to  indicate 
to  a  reasonable  man  that  the  public  safety  demands  such  identifi- 
cation ; 

(6)  Who  is  found  in  any  public  place  in  such  a  condition  of 
drunkenness  that  he  is  unable  to  exercise  care  for  his  own  safety, 
or,  by  reason  of  his  drunkenness,  interferes  with  the  free  use 
of  an.y  street,  sidewalk  or  other  public  way ; 

(7)  Who  loiters,  prowls,  or  wanders  upon  the  private  property 
of  another,  in  the  nighttime,  without  visible  or  lawful  business 
with  the  owner  or  occupant  thereof ;  or  who  while  loitering,  prowl- 
ing or  wandering  upon  the  private  property  of  another,  in  the 
nighttime,  peeks  in  the  door  or  window  of  any  inhabited  building 
or  structure  located  thereon,  without  visible  or  lawful  business 
with  the  owner  or  occupant  thereof; 

(8)  Who  lodges  in  any  building,  structure  or  place,  whether 
public  or  private,  without  lawful  authority  and  without  the  per- 
mission and  consent  of  the  owner  or  occupant  thereof,  or  of  the 
person  in  control  thereof. 

LEGISLATIVE  COUNSEL'S  DIGEST 

\'!i«iiiney. 

Uoponls  Sec.  647,  adds  Sec.  647,  Pen.  C. 

Hostates  law  of  vagrancy.  Deletes  provisions  defining  person  known  to  be  pick- 
pocket, thief,  burglar,  confidence  operator,  common  drunkard,  and  common  prostitute 
as  vagrant.  Designates  proscribed  acts  as  disorderly  conduct  rather  than  vagrancy. 

Vagrancy  laws  originate<l  in  the  days  of  feudalism  in  an  effort  to 
control  runaway  serfs.  Tliey  constituted  the  criminal  aspect  of  the  poor 
laws  and  their  aim  was  to  confine  the  laboring  po])ulation  to  fixed 
areas,  working  for  fi.xed  rates  of  pay.  With  that  beginning,  they 
branched  out  to  include  begging,  drunkenness,  prostitution  and  a  host 
of  other  offenses. 
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The  theory  of  present  day  vagraney  statutes  was  stated  in  District 
of  Columbia  v.  Hunt,  163  F.  2d  833,  835 : 

' '  A  vagrant  is  a  probable  criminal ;  and  the  purpose  of  the 
statute  is  to  prevent  crimes  which  may  likely  flow  from  his  mode 
of  life."i 
The  California  Supreme  Court  has  said : 

"Vagrancy  differs  from  most  other  offenses  in  the  fact  that  it 
is  chronic  rather  than  acute ;  that  it  continues  after  it  is  complete, 
and  thereby  subjects  the  offender  to  arrest  at  any  time  before  he 
reforms. ' '  ^ 

Many  vagrancy  statutes  have  been  declared  unconstitutionally  vague 
by  the  courts  ^  or  modified  by  judicial  interpretation.  President  Roose- 
velt vetoed  a  bill  which  made  a  vagrant  of,  "any  person  leading  an 
idle  life  .  .  .  and  not  giving  a  good  account  of  himself. ' '  ^ 

Opposition  to  vagrancy  laws  has  generally  been  based  upon  three 
objections: 

1.  The  provisions  of  the  law  are  archaic  and  unconstitutionally 
vague. 

2.  Vagrancy  laws  are  sometimes  used  as  a  cloak  for  arresting  and 
convicting  people  for  some  other  more  serious  crime  that  cannot 
be  proved. 

3.  Vagrancy  arrests  are  often  "suspicion"  arrests  and  are  made 
without  probable  cause. 

With  regard  to  the  first  point,  there  is  little  controversy  in  Cali- 
fornia today.  It  is  generally  agreed  that  the  language  of  present  Penal 
Code  Section  G47  is  ridiculously  outdated.  Since  the  advent  of  In  re 
Newhern  it  is  felt  that  the  "conmion  prostitute"  will  shortly  join  the 
' '  common  drunk ' '  in  the  limbo  of  unconstitutionally  vague  statutes. 

In  the  second  instance,  California  has  its  share  of  persons  who  plead 
guilty  to  a  charge  of  vagrancy  in  return  for  the  dropping  of  more 
serious  charges.  This  expedient  is  particularly  effective  against  a  de- 
fendant who  cannot  afford  legal  counsel.  It  has  been  argued  that  this 
"copping  a  plea"  procedure  saves  enough  time  and  money  for  both 
parties  to  justify  its  existence.  This  pragmatic  approach  has  been  criti- 
cized as  causing  disrespect  for  the  administration  of  justice,  and  there- 
fore, being  more  expensive  in  the  long  run. 

Thirdly,  since  Wolf  v.  Colorado,  338  U.S.  24,  arrests  on  "suspicion" 
have  been  unconstitutional  at  the  local  level.  This  is  the  aspect  of 
vagrancy  laws  which  has  most  often  been  criticized — they  are  usually 
used  to  make  ' '  suspicion ' '  arrests  or  arrests  for  conduct  which,  though 
not  criminal,  is  unpopular.-'^  The  existence  of  such  sections  as  647.3 
and  647.6  makes  possible  such  cases  as  People  v.  Jackson,  No.  93,  Jan. 

1  Justice  William  O.  Douglas,  "Vagrancy  and  Arrest  on  Suspicion"    (speech  given  at 

University    of    New    Mexico    Law    School,    Albuquerque,    New   Mexico,    March    15, 

IfMiO),  p.  !i. 
'^People  V.  Craig,  152  Cal.  42,  47.  „^„  ^„    ^,^      „^    ^      . 

«See  Hawaii  v.  Andulia,  48  F.  2d  171;  People  v.  Belcastro,  356  111.  144:  St.  Louis  v. 

Roche,  128  Mo.  541;  Ex  parte  Smith,  135  Mo.  223;  Ex  parte  Hudgms,  86  W^.  Va. 

526  ;   The  "Common  Drunk"  Section  of  California's  vagrancy  statute  was  mvali- 

dated  by  In  re  Newhern  53  A.C.  790,  March  1960. 
*  S.  Rep.  No.  821,  77th  Cong.,  1st  Sess.,  p.  2. 
5  See  Edelman  v.  California.  344  U.S.  357.  This  case  involved  the  use  of  an  ordmance 

to  suppress  a  speech  which,  in  part  at  least,  was  critical  of  the  police. 


lO  ASSEMBLY  INTERIM   COMMITTEE 

22,  1935,"  ill  which  375  men  were  arrested  for  vagrancy  at  one  time — 
most  of  them  being  arrested  within  a  union  hall. 

Testimony  at  a  legislative  hearing  in  1958  "  indicated  that  the  va- 
grancy statute  is  still  being  used  in  a  discriminatory  manner  against 
minority  groups.^ 

It  is  fairly  obvious  that  the  police  often  use  a  vagrancy  arrest  to 
cover  a  suspicion  arrest. 

An  example  reported  in  a  newspaper  follows : 

"Yoloan  Is  Cleared  on  Vagrancy  Count 

"Municipal  Judge  James  M.  McDonnell  dismissed  a  vagrancy 
charge  against  "A,"  who  Avas  arrested  Thursday  by  police  detec- 
tives who  thought  he  might  be  involved  in  a  burglary '•>  they  were 
investigating. 

"The  arrest  occurred  when  'A'  drove  to  the  home  of  'B, ' 
who  is  charged  with  receiving  stolen  propertv,  in  the  company 
of'C." 

"  *A'  had  been  cleared  of  all  charges.  *C'  was  booked  for  pos- 
session of  narcotics. 

"The  police  said  four  television  sets  stolen  from  Veterans  TV, 
3269  Folsom  Boulevard,  were  found  in  the  home  of  'B'."  ^^ 
The  California  Court  of  Appeals  has  said  of  this  practice  : 

"For  three  weeks  defendant  was  observed  reading  racing  sec- 
tion of  paper  and  contacting  ten  to  fifteen  people  per  day.  His 
arrest  on  a  vagrancy  charge  was  a  subterfuge  to  obtain  evidence  of 
bookmaking  and  was  illegal."  " 

Of  2,547  persons  charged  with  $1,000  vagrancy  in  San  Francisco  in 
1957,  2,214,  or  86.9  percent,  were  dismissed.  During  the  same  year, 
921  Caucasian  men  and  1365  Negro  men  w-ere  charged  with  "$1,000 
vagrancj'"  while  the  figures  for  "common  vagrancy"  were  844  Cau- 
casian and  287  Negro.  The  "$1,000  vagrancy"  booking  was  explained 
as  follow'S: 

Q.  "I  just  wanted  to  ask  you  one  question.  The  reason  for 
creating  the  $1,000  vag  was  to  detain  a  person  longer  than  a  person 
picked  up  under  your  ordinary  vag  statute? 

A.  "No  sir.  Basically,  it  was  to  create  a  file  for  ourselves  for 
the  future — for  future  reference  as  to  who  the  individual  was.  In 
other  words,  the  matter  of  discretion  has  to  enter  into  this  and  the 
police  department  has  to  decide  as  best  it  may  who  the  greater  sus- 


«  See  the  Recorder,  Jan.  24,  1935. 

'A  Public  Hearing  of  the  Assembly  Interim  Committee  on  Judiciary  (Subcommittee 
on  Constitutional  Rights)  John  A.  O'Connell,  Chairman,  San  Francisco,  Califor- 
nia, July  28  and  29,  1'.K>S. 

*  Ibid.,  Testimony  of :  Gregory  Stout,  Attorney  at  Law,  San  Francisco  Bar  ;  Joseph  G. 

Kennedy,  Deputy  Public  Defender,  City  and  County  of  San  Francisco  ;  I.,awrence 
Spei.ser,  Attorney,  American  Civil  Liberties  Union  of  Northern  California;  (Jeorpe 
Vaughn,  Jr.,  Los  Angeles  Branch,  National  Association  for  the  Advancement  of 
Colored  People:  Richard  A.  Bancroft,  N.A.A.C.P.,  San  Francisco;  Ralpli  Guznian, 
Southern  California  Branch,  A.C'.L.U.,  IjOs  Angeles;  John  Adams,  .Ir.,  Legal 
Redress  Committee,  N.A.A.C.P.,  San  Francisco.  Two  other  scheduled  witnesses, 
Mr.  Leo  Friedman  of  the  San  P'rancisco  Bar  and  Mr.  Richard  Krwin.  Pre.-^ident 
of  the  Criminal  Courts  Bar  Association  of  Los  Angeles  County,  who  did  not  take 
the  stand,  announced  that  their  testimony  wovild  have  been  substantially  the 
same  as  that  given  by  Gregory  Stout  and  l.,awrence  Speiser. 

•  Emphasis  ours. 

>«News  item,  the  Sacramento  Bee,  Thursday,  Sept.  8,  1960,  p.  A17. 
"  People  V.  Wilson,  145  Cal.  App.  2d  1. 
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peets  are,  who  the  greater  criminals  are  and  if  we  feel  one  party 
should  be  mniiged  and  fingerprinted  it's  because  we  feel  that  maybe 
he  will  commit  a  more  heinous  crime  in  the  future. 

Q.  ".  .  .  Then  the  only  difference  would  be  the  amount  of  bail? 

A.  "At  the  present  time,  yes,  I  would  say  so.  I  would  also  say 
that  possibly  some  of  the  officers  feel  that  by  makino-  it  a  thousand 
dollars  that  it  will  provide,  possibly,  an  opportunity  to  question 
the  particular  individual  where  if  it  w^ere  smaller— this  is  in  the 
minds  of  some  officers  possibly,  but  it  is  not  a  policy  of  the  de- 
partment. ' '  ^- 

Of  the  1,355  persons  charged  with  "common  vagrancy,"  696,  or 
slightly  more  than  one-half,  were  dismissed. 

The  committee  members  were  informed,  at  the  February,  1960  hear- 
ing that  the  San  Francisco  police  no  longer  use  the  "$1,000  vagrancy" 
bookino'  at  all  and  that  the  total  vaarancv  arrests  dropped  to  731  in 
1959. 

The  following  testimony  was  given  regarding  present  practices: 
A.  "...  Even  this  sharp  decline  on  vagrancy  did  not  affect 
the  picture,  as  far  as  our  effectiveness  is  concerned.  As  I  indicated, 
we  still  brought  about  a  considerable  decline  or  decrease  in  our 
crime  picture.  The  decrease  in  the  vagrancy  arrests  hasn't  hurt 
us  at  all.^^ 

Q.  "Chief,  was  there  any  corresponding  increase  in  arrests  for 
other  crimes,  so  it  would  tend  to  offset  the  reduction  in  the  arrests 
for  vagrancy? 

A.  "I  would  say  yes,  there  was.  The  exact  figures,  I  haven't 
here."!^ 

Apparently,  since  the  1958  Subcommittee  hearing,  the  San  Fran- 
cisco Police  Department  has  taken  a  greater  interest  in  training  their 
officers  as  to  the  limits  of  a  lawful  vagrancy  arrest : 

"...  The  import  of  the  vagrancy  laws,  brought  out  by  the  case 
and  what  not,  tried  to  train  the  officer  what  it  means  .  .  .  They're 
a  little  more  hesitant,  a  little  more  careful,,  a  little  more  cautious 
and  more  slick  about  that  type  of  arrest.  "^^ 

Changes  in  police  practices  have  been  voluntary  however,  since  the 
vagrancy  statute  has  not  as  yet  been  changed.  There  was  an  attempt  to 
modify  "the  vagrancy  laws  in  the  1959  Legislature.  A  bill  was  passed 
with  amendments  by  the  Legislature,  but  vetoed  by  Governor  Brown. 
The  Governor,  in  a  letter  to  Ernest  Besig,  Executive  Director,  American 
Civil  Liberties  Union  of  Northern  California,  August  26,  1959,  gave 
the  following  reasons  for  his  objection  to  the  bill : 

"Dear  Ernie: 

' '  I  have  your  letter  inquiring  as  to  the  reasons  for  my  vetoing  of 
A.B.  2712  (vagrancy),  A.B.  2607  (use  of  warrants  of  arrest)  and 
A.B.  276  (3-hour  bookings). 

^  Testimony  of  Inspector  Alfred  Arnaud,  Chiefs  Office,  San  Francisco  Police  Depart- 
ment, at  San  Francisco  hearing. 

"  Testimony  of  Thomas  Joseph  Cahill,  Chief,  San  Francisco  Police  Department,  at 
Sacramento  hearing. 

"  Testimony  of  Inspector  Alfred  Arnaud,  op.  cit. 

IS  Ibid. 
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"As  I  stated  in  tlie  release  announcing  my  decision  not  to  ap- 
prove A.B.  2712,  I  am  sym]iatlietic  to  the  overall  purpose  of  the 
bill  ■vvliifh  was  to  punish  individuals  only  for  wrongful  actions 
and  not  simply  because  of  their  status.  But  I  found  that  in  accom- 
plishing this  laudable  objective  the  proposed  legislation  unfor- 
tunately removed  from  police  control  certain  dangerous  conduct, 
regulation  of  which  is  necessary  in  the  public  interest. 

''The  bill  proposed  to  repeal  subdivisions  3  and  6  of  the  present 
law  witiiout  substituting  an}-  kind  of  control  over  those  whose 
conduct  afforded  occasion  for  legitimate  suspicion.  I  am  aware 
that  police  action  in  this  regard  has  led  to  criticism,  and  I  agree 
that  the  present  law  should  be  revised.  But  I  do  not  think  that 
the  possibility  of  abuse  justifies  completely  denying  any  controls 
at  all.  Legislation  in  this  area  would  be  effective  if  it  gave  some 
definition  of  authority  and  obligation  to  which  the  private  citizen 
and  the  policeman  could  reasonable  and  fairly  conform.  A.B.  2712 
also  eliminated  control  of  the  nighttime  prowler  under  subdivision 
12,  except  for  the  peeping  Tom.  The  menace  of  the  nighttime 
prowler  is  far  more  serious  than  this,  and  sanctions  such  as  now 
exist  are  necessary  to  protect  the  public.  The  bill  also  made  it  an 
offense  to  loiter  in  public  parks.  Such  a  prohibition  is  both  illogi- 
cal and  dangerous.  I  am  certain  that  you  and  ACLU  must  agree 
that  such  a  provision  is  unthinkable. 

"Finally,  there  was  serious  doubt  that  the  bill  was  ever  legally 
passed  by  the  Assembly.  The  official  Journal  shows  that  it  received 
only  40  votes  instead  of  the  41  required  by  the  Constitution,  and 
it  came  to  my  desk  bearing  such  a  notation  by  the  Speaker.  I  am 
advised  by  respectable  legal  opinion  that  under  such  circumstances 
the  measure  could  not  become  law. 

"Because  of  these  objections  I  was  unable  to  approve  the  bill 
in  its  present  form.  I  Avould  certainly  look  favorably  upon  legisla- 
tion in  the  future  which  conformed  to  the  above  reasoning  and 
assure  you  again  of  my  sympathy  with  the  general  objectives 
which  the  Legislature  had  in  mind. 

"...  I  trust  this  further  explanation  will  satisfy  your  inquiry. 

' '  Sincerely 

"  'Pat' 

"Edmund  G.  Brown 

"1\S. — Art  Sherry,  tiie  author  of  A.B.  2712,  asked  me  to  veto  it 
because   of  emasculatory  amendments." 

In  the  October,  I'JGO,  issue  of  the  California  Law  Review,  Professor 
Sherry  sets  out  a  modified  version  of  his  original  bill,  along  with  his 
rationale  for  each  section. 

Since  tlic  committee  finds  itself  in  agreement  with  so  man}'  of  Pro- 
fessor Sherry's  proposals,  we  shall  set  out  his  draft  of  a  new  Section 
647,  section  by  section,  including  his  comments  thereon.  Following 
each  section,  we  shall  note  any  points  on  which  the  committee  may 
differ  with  Professor  Sherry's  bill. 
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"The  people  of  the  State  of  California  do  enact  as  follows: 
"Section  1.     Section  647  of  the  Penal  Code  is  repealed. 
"Sec.  2,     Section  647  of  the  Penal  Code  is  enacted  to  read: 
"647.     Disorderly  conduct.  Every  person  who  commits  any  of 
the  following  acts  shall  he  guilty  of  disorderly  conduct S'^ 

"1.  Who  engages  in  lewd  or  dissolute  conduct  in  any  puhlic 
place  or  any  place  (open  to  the  puhlic  or)  exposed  to  public  view; 
"This  provision  is  drafted  to  cover  the  subject  matter  of  exist- 
ing subsection  5  -which  provides  that  a  "lewd  and  dissolute  person" 
is  a  vagrant.  It  departs  from  the  concept  of  status  and  deals 
directly  with  socially  harmful  lewd  or  dissolute  conduct,  that  is, 
such  conduct  when  it  occurs  in  public  view.  It  is  based  in  part 
upon  a  similar  approach  in  the  Michigan  vagrancy  statute.*^^ 

The  committee  is  in  full  agreement  with  this  section  as  proposed. 

"2.  ^yho  solicits  or  who  engages  in  any  act  of  prostitution; 

"This  is  a  simple  description  of  the  conduct  to  be  proscribed. 
It  was  drafted  before  the  decision  in  the  Newhern  case  which  has, 
by  necessary  implication,  deleted  the  term  'common  prostitutes' 
from  the  list  of  those  who  are  vagrants.  The  qualification  'for 
pecuniary  profit'  added  by  the  Assembly  bill  seems  unnecessary."^® 
(Footnote  70:  By  definition,  a  prostitute  is  one  who  engages  in 
sexual  intercourse  for  hire.  People  v.  Head,  146  Cal.  App.  2d  744, 
304  P.  2d  761  (1956).)" 

The  committee  is  in  full  agreement  with  this  section  as  proposed. 

"3.  Who  accosts  other  persons  in  any  public  place  (or  in  any 
place  open  to  the  public)  for  the  purpose  of  begging  or  soliciting 
alms  (as  a  business)  ; 

"This  section  is  drafted  to  meet  the  problem  of  controlling  beg- 
ging by  describing  specific  acts.  It  is  aimed  at  the  conduct  of  the 
individual  who  goes  about  the  streets  accosting  others  for  hand- 
outs. It  is  framed  in  this  manner  in  order  to  exclude  from  one 
ambit  of  the  law  the  blind  or  crippled  person  who  merely  sits  or 
stands  by  the  wayside,  the  Salvation  Army  worker  who  solicits 
funds  for  charity  on  the  streets  at  Christmas  time  and  others  whose 
charitable  appeals  may  well  be  left  to  local  control.  The  bracketed 
words,  which  w^ere  added  in  Assembly  Bill  2712,  improve  the 
original  draft." 


^  It  is  not  necessary,  of  course,  to  use  the  label  "disorderly  conduct."  Assembly 
Bill  No.  2712  simply  provided  that  every  person  who  committed  certain 
specified  acts  was  guilty  of  a  misdemeanor.  There  is  an  advantage,  however, 
in  furnishing  a  label  beforehand  ;  otherwise  California's  many  police  agen- 
cies (or  the  press)  will  invent  a  variety  of  labels  as  a  matter  of  record- 
keeping and  statistical  convenience.  The  resulting  lack  of  uniformity  ob- 
viously would  be  undesirable. 
*''  See  note  29,  supra;  the  following  have  been  held  to  come  within  the  descrip- 
tion of  "lewd  or  dissolute"  as  the  words  are  used  in  Cal.  Pen.  Code  Sec. 
647(5)  ;  a  narcotic  addict,  People  v.  Jaurequi,  142  Cal.  App.  2d  555,  298  P. 
2d  896  (1956)  ;  a  sodomist,  People  v.  Bahi,  103  Cal.  App.  2d  326,  229  P.  2d 
843  (1951)  ;  a  window  peeper.  People  v.  Arlington,  103  Cal.  App.  2d  911, 
229  P.  2d  495  (1951)  ;  and  a  nude  dancer.  People  v.  Scott,  113  Cal.  App. 
778,  296  Pac.  601  (1931)  ;  see  Note  39,  Calif.  L.  Rev.  579  (1951).  Except 
for  the  addition  of  the  words  in  parentheses,  the  first  section  of  the  Assembly 
bill  is  identical." 
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The  committee  is  in  full  agreement  with  this  section  as  proposed. 

"4.  Who  loiters  in  or  about  any  toilet  open  to  the  public  for 
the  purpose  of  engaging  in  or  soliciting  any  lewd  or  lascivious  (or 
any  unlawful)  act; 

"The  oxistinjif  law  classes  as  a  vajTrrant  every  person  who  'loiters 
in  or  about  public  toilets  in  public  parks.'  Assembly  Bill  2712 
left  these  words  unchanged  except  that  it  substituted  'or'  for  'in,' 
thus  making  it  an  offense  to  loiter  in  a  public  park.  This  is  hardly 
an  improvement.  The  original  proposal,  as  it  appears  above,  ex- 
cluding the  words  in  brackets,  requires  that  the  loitering  wliich  is 
proscribed  be  that  which  is  accompanied  by  lewd  intent.  This  is 
precisely  Avhat  the  present  law  is  aimed  towards,  hence  there  is 
little  or  no  reason  for  not  being  specific. '^^  (Footnote  71:  Fountain 
V.  State  Board  of  Education,  157  Cal.  App.  2d  463,  320  P.  2d  890 
(1958).)  It  seems  undesirable  too  to  limit  the  application  of  the 
statute  to  what  may  be  construed  to  be  only  publicly  maintained 
facilities  as  is  the  case  with  the  existing  law.  The  words  in  brackets 
are  suggested  as  an  alternative  in  the  event  it  may  appear  to  be 
desirable  to  widen  the  scope  of  the  draft  so  that  it  would  include, 
for  example,  those  situations  in  which  automobile  service  station 
toilet  facilities  are  used  for  the  sale  or  administration  of  nar- 
cotics. ' ' 

The  language  in  A.B.  2712  relating  to  loitering  in  a  public  park  w-as 
added  to  the  bill  after  it  left  the  Assembly.  The  committee  has  no 
objection  to  the  addition  of  the  words  in  parentheses  in  view  of  the 
requirement  of  intent.  We  support  this  section  as  proposed. 

"5.  Who  loiters  or  wanders  upon  the  streets  or  from  place  to 
place  without  apparent  reason  or  business  and  who  refuses  to 
identify  himself  and  to  account  for  his  presence  when  requested 
by  any  peace  officer  so  to  do; 

"This  provision  was  not  included  in  Assembly  Bill  2712.  It  is 
a  difficult  subject  to  treat  Avith  any  degree  of  satisfaction  but  one 
which  recjuires  serious  and  careful  consideration  because  of  the 
practical  necessities  of  police  responsibility  for  the  preservation 
of  law  and  order.  The  draft  is  designed  to  replace  subdivisions  3 
and  6  of  the  present  code  section  by  providing  a  more  specific  de- 
scription of  the  kind  of  suspicious  person  that  the  police  are  bound 
to  deal  with.  At  the  heart  of  the  problem  here  is  the  great  desira- 
bility of  stating  the  terms  of  police  authority  in  such  a  way  as  to 
minimize  abuse  without  impairing  the  ability  to  take  necessary 
action.'-  (Footnote  72:  The  provision  in  the  draft  requiring  the 
suspicious  loiterer  to  identify  himself  and  to  explain  tlie  reason 
for  his  actions  upon  the  request  of  a  peace  officer  is  consistent  Avith 
the  authority  which  such  officers  have  long  possessed  in  Cali- 
fornia. A  dictum  in  the  earliest  case  in  which  the  private  per- 
son.s  resjionsibility  to  respond  to  reasonable  police  inquiry  is  dis- 
cussed is  ill  point  with  respect  to  the  suspicious  loiterer:  'A  police 
officer  has  a  right  to  make  inquiry  in  a  proper  manner  of  anyone 
upon  the  public  streets  at  a  late  hour  as  to  his  identity  and  the 
occasion  of  liis  presence,  if  the  surroundings  are  such  as  to  indicate 
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to  a  reasonable  man  that  the  public  safety  demands  such  identifica- 
tion." Gisske  v.  Sanders,  9  Cal.  App.  18,"l6,  98  Pac.  43,  45  (1908). 
Years  later,  the  California  Supreme  Court  adopted  this  conclusion 
in  People  v.  Simon,  45  Cal.  2d  645,  290  P.  2d  531   (1955).  For 
an  illustrative  suspicious  person  case  and  a  useful  summary  of 
the  law,  see  People  v.  West,  144  Cal.  App.  2d  214,  300  P.  2d'  729 
(1956).)  To  write  any  law  in  complete  accord  with  this  standard 
is  probably  impossible  but  this  is  not  a  valid  argument  for  simply 
denying  the  police  power  to  take  any  action  with  respect  to  the 
'suspicious  person.'  The  draft  attempts  to  spell  out  the  limits  of 
the  policeman's  authority  and  to  declare  some  obligation  on  the 
part  of  the  citizen  to  account  for  himself  when  his  loitering  arouses 
suspicion. "^^   (Footnote  73:  'The  bill  proposed  to  repeal  subdivi- 
sions 3  and  6  of  the  present  law  without  substituting  any  kind  of 
control  over  those  whose  conduct  afforded  occasion  for  legitimate 
suspicion.  I  am  aware  that  police  action  in  this  regard  has  led 
to  criticism,  and  I  agree  that  the  present  law  should  be  revised. 
But  I  do  not  think  that  the  possibility  of  abuse  justifies  completely 
denying  any  controls  at  all.  Legislation  in  this  area  would  be 
effective  if  it  gave  some  definition  of  authority  and  obligation  to 
which  the  private  citizen  and  the  policemen  could  reasonably  and 
fairly   conform.'   Letter   from    Governor   Edmund   G.   Brown   to 
Ernest   Besig,    Esq.,    Director   of   the    American    Civil   Liberties 
Union  of  Northern  California,  August  26,  1959.)  " 
This  proposed  section  is  a  substitute  for  present  Sections  3  and  6 
which  have  occasioned  the  greatest  abuse  of  the  vagrancy  laws  in  the 
past.  They  make  possible,  in  effect,  a  type  of  "suspicion"  arrest  which 
is  in  conflict  with  the  provisions  of  the  Fourth  Amendment.  This  type 
of  legislation  invites  unequal  protection  of  the  laws  in  that  it  rarely  ^^ 
affects  anyone  unless  he  is  poor,  nonconformist,  or  a  member  of  some 
minority  group. 

The  relationship  between  this  section  and  the  exclusionary  rule  was 
pointed  out  at  the  San  Francisco  hearing : 

"Now  along  with  this  vagrancy  law  is  the  problem  of  the  right 
to  question.  It,  in  effect,  shifts  the  burden  of  proof  to  the  indi- 
vidual to  satisfy  the  officer  who,  as  Inspector  Arnaud  suggested, 
has  discretion  in  the  matter.  It  is  up  to  the  individual  to  explain 
satisfactorily  to  the  officer  why  he  is  on  the  street  or  why  he  is  at 
a  certain  place. 

"It  has  been  suggested  that  this  is  a  relatively  minor  price  to  pay 
for  crime  prevention.  First  of  all,  I  am  not  so  sure  that  it  results 

i«  There  have  been  a  few  exceptions,  such  as  that  of  the  two  doctors  who  were  ar- 
rested in  San  Francisco  this  summer  on  a  vagrancy  charge.  The  arresting  officer's 
report  stated  : 

"While  on  patrol  this  date  at  the  above  time,  1.30  a.m.,  I  was  patrolling 
the  Twin  Peaks  roadway,  looking  for  po.ssible  peeping  toms,  for  which  there 
have  been  numerous  complaints  filed  at  Park  Station.  While  so  doing  I  ob- 
served the  below  arrested  parties  walking  along  the  roadway  on  top  of  Twin 
Peaks.  On  stopping  to  question  the  parties,  number  one  stated  that  they  were 
just  getting  some  air.  When  I  told  them  that  it  was  a  very  unusual  hour  to  be 
out  walking,  they  stated  that  they  'didn't  think  that  we  are  doing  nnvthing 
wrong,'  and  that  they  didn't  think  I  should  be  bothering  them.  When  I  told 
them  that  they  could  be  arrested  for  being  up  there  at  this  time  of  night,  thev  . 
stated  that  they  thought  that  was  kind  of  silly,  and  that  I  would  have  a  hard 
time  making  such  a  charge  stick.  Both  parties  were  taken  to  Park  Stafon 
and  booked  on  the  below  charges." 
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in  crime  prevention.  Secondly,  I  do  not  think  it  is  such  a  small 
price  to  pay.  I  do  not  feel  that  I  -would  want  to  explain  to  a  law 
enforcement  officer  why  I  am  on  the  street  at  the  evening  hours 
and  I  believe  these  arrests  are  made,  not  at  4.30  in  the  morninp:  as 
the  nsual  ease  is  sufygrested  bnt  in  the  day  and  in  the  early  evening 
hours.  An  officer  who  seeks  to  arrest  a  person  Avhen  he  has  no  prob- 
able cause  to  suspect  a  person  has  committed  a  crime  is  in  no 
different  position  from  anj^body  else  and  shoidd  be  treated  no 
differently. 

"If  the  officer  has  the  power  to  question  an  individual  at  his  own 
discretion  at  the  price  of  taking  liini  in  on  a  vag  charge  he  can  do 
it  to  you,  or  me,  or  anyone  else.  Now  tlie  importance  of  this  right 
to  question  combined  witli  the  vagrancy  laws  is  seen  by  the  turn 
that  lias  been  taken  with  the  search  and  seizure  cases  with  the 
State  Supreme  Court.  If  you  have  a  valid  arrest,  and  if  you  have 
a  valid  arrest  because  there  is  no  reasonable  explanation  as  to  why 
a  person  is  out  on  the  street  under  the  vagrancy  laws,  then  a 
search  incident  to  the  arrest  is  legal  and  the  search  may  be  utilized 
to  find  some  material  on  tlie  individual  with  which  he  is  later 
charged.  So  we  can  start  out  with  a  valid  arrest,  a  valid  vagrancy 
arrest  that  tliere  is  no  reasonable  explanation  and  go  on  from 
there  to  the  search  and  seizure.  The  question  is  whether  the  police 
should  have  the  power  to  search  individuals  at  their  own  discre- 
tion. I  do  not  think  they  should  have  the  power.  I  think  they 
assume  they  have  the  power  at  the  present  time."  ''^ 

The  traditional  common  law  with  reference  to  questioning,  and  the 
English  practice,  is  described  by  Justice  Devlin  of  the  High  Court  of 
England : 

"The  police  have  no  power  whatever  to  detain  anyone  on  sus- 
picion or  for  the  purpose  of  questioning  him.  They  cannot  even 
compel  anyone  Avhom  they  do  not  arrest  to  come  to  the  police  sta- 
tion. It  is  true  that  in  the  course  of  an  inquiry  they  frequently 
ask  people  to  come  to  the  police  station  and  make  a  statement  there 
and  that  people  almost  invariably  comply.  But  many  people  gen- 
uinely prefer  to  go  to  the  station  rather  than  have  the  police  com- 
ing to  their  homes.  Very  often  there  is  no  place  in  the  home  where 
an  interview  could  conveniently  be  conducted;  and  anyway  police- 
men who  call  create  talk  among  the  neighbors.  But  it  is  up  to  the 
police  to  make  sure  that  a  man  comes  to  the  station  voluntarily ;  if 
they  do  not,  they  may  land  themselves  in  serious  complications; 
they  may  find  not  only  that  they  are  defendants  to  a  claim  for 
false  imprisonment  but  also  that  the  answers  they  have  obtained 
from  the  accused  are  held  to  be  inadmissible  because  the  accused, 
being  under  arrest,  is  in  custody  within  the  meaning  of,  and  there- 
fore protected  by,  the  Judges'  Rules."  ^^ 


"  Testimony  of  Lawrence  Speiser,  Attorney,  A.C.L.U.  of  Northern  California,  at  San 

Francisco  hearing. 
"Patrick  Devlin,  The  Criminal  Prosecution  in  England  (New  Haven:  Yale  Uni%'erslty 

Press,  1958),  pp.  82-83. 
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The  type  of  liberty  in  question  M^as  defined  by  the  Right  Honorable 
Lord  Justice  Denning  in  his  series  of  Hamlyn  Lectures  at  London 
University : 

"Let  me  first  define  my  terms.  By  personal  freedom  I  mean  the 
freedom  of  every  law-abiding  citizen  to  think  what  he  will,  to  say 
what  he  will,  and  to  go  where  he  will  on  his  lawful  occasions  with- 
out let  or  hindrance  from  any  other  persons.  Despite  all  the  great 
changes  that  have  come  about  in  the  other  freedoms,  this  freedom 
has  in  our  country  remained  intact. ' '  ^^ 

In  this  country  Justice  Douglas  decried  the  abuse  of  the  vagrancy 
concept  in  a  speech  at  the  Universitv  of  New  Mexico  Law  School  in 
March  1960 : 

"I  think  we  can  say  with  confidence  that  in  this  particular 
area  of  law  the  traditional  safeguards  available  to  accused  persons 
tend  to  mean  practically  nothing. 

"...  The  view  persists  in  this  country  that  these  wanderers 
are  'a  potential  menace  to  the  community'  and  must  be  punished. 
H.  R.  Rep.  No.  1248,  77th  Cong.,  1st  Sess.,  p.  2.  What  Perkins, 
The  Vagrancy  Concept,  9  Hastings  L.  J.  237.  252-253,  wrote  is 
typical  of  these  pronouncements.  'In  metropolitan  centers  .  .  . 
the  vagrancy  law  is  one  of  the  most  effective  weapons  in  the  arsenal 
of  law  enforcement,  and  if  the  officer's  use  of  this  weapon  should 
be  seriously  impaired  the  security  of  the  citizen  would  be  griev- 
ously weakened.'  That  has  a  familiar  ring.  The  same  justification 
is  often  given  for  holding  people  incommunicado  and  for  allowing 
coerced  confessions  to  be  used  in  evidence.  But  do  not  these 
vagrancy  laws — like  the  use  of  force  to  get  a  confession — merely 
make  for  lazy  police  and  lax  police  practices? 

"The  charge  against  them  is  more  serious  than  that.  A  man 
who  is  idle  and  has  no  visible  means  of  support  is  placed  in  a 
criminal  category,  because  he  is  deemed  likely  to  commit  a  crime 
in  order  to  gain  a  livelihood.  Foote  and  others  have  challenged 
that  premise  (104  Pa.  L.  Rev.  625-627)  ;  and  there  seems,  indeed, 
little  evidence  to  support  it.  Moreover,  when  the  law  proceeds  on 
that  basis,  suspicion  is  the  foundation  of  the  conviction;  the  pre- 
sumption of  innocence  is  thrown  out  of  the  window.  England 
got  rid  of  that  concept.  Criminal  intent  of  some  character,  not 
mere  idleness  and  destitution,  must  be  present. ^°  (Footnote  10 : 
See  Danks,  Suspected  Persons  and  Reputed  Thieves,  Crim.  L. 
Rev.  (1958)  p.  115.)" 

The  Conference  of  State  Bar  Delegates,  in  1959,  approved  a  resolu- 
tion favoring  the  repeal  of  subsections  3  and  6  of  Section  647. 

The  committee  finds  that  Section  5,  as  proposed  by  Professor  Sherry, 
would  lend  color  of  law  to  arrests  based  upon  suspicion.  It  would  invite 
a  double  standard  of  justice  and  leave  too  much  discretion  in  the  hands 
of  the  arresting  officer.  When  probable  cause  exists,  the  officer  may 
arrest  without  benefit  of  this  section.  Where  probable  cause  does  not 
exist,  it  would  be  better  that  no  arrest  be  made. 

1*  Sir  Alfred  Denning,  "Personal  Freedom,"  Freedom  Under  the  Law  (London:  Stevens 
&  Sons  Limited,  1949),  p.  5. 
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Although  Professor  Sherry  sets  out  a  dictum  from  Gisske  v.  Sanders 
as  a  justification  for  the  adoption  of  his  proposed  Section  5,  we  find 
that  his  argument  rests  only  upon  the  first  half  of  that  dictum.  It  not 
only  states  that  an  officer  has  the  right  to  make  inquiry  in  a  proper 
manner  of  anyone  upon  the  public  streets  at  a  late  hour  as  to  his 
identity  and  the  occasion  of  his  jiresence,  but  goes  on  to  ,say  "  ...  if 
tlie  surroundings  are  such  as  to  indicate  to  a  reasonable  man  tliat  the 
public  safety  demands  such  identification."  This  phrase  accords  with 
many  other  cases  holding  that  probable  cause  can  consist  of  the  refusal 
to  answer  questions  coupled  with  other  circumstances.  There  is  no 
implication  that  sucli  refusal  alone  would  justify  arrest.  For  example : 

"Inquiries  Reveal  Probable  Cause 

''The  refusal  to  answer  questions  or  inconsistent  or  evasive 
answers  may,  in  itself,  be  one  circunistanee,  among  others,  which 
would  justify  tlie  police  officer  in  making  an  arrest  for  vagrancy. 

"People  V.  West,  144  C"al.  App  -M  214  (defendant  carrying  arm- 
load of  clothes,  gives  inconsistent  explanation  of  possession,  in  area 
where  burglaries  recently  committed ) , "  ^^ 

An  inconsistent  answer,  of  itself,  has  been  held  insufficient  probable 
cause  for  an  arrest  for  vagrancy. 

"Prior  to  the  arrest  the  officer  had  been  told  by  an  anonymous 
informant  that  the  defendant  was  a  known  thief  and  dealt  in 
narcotics  and  the  officer  liad  seen  the  defendant  sitting  in  an 
automobile  talking  to  a  known  addict  about  a  month  prior  to  the 
arrest.  On  the  night  of  the  arrest  at  about  2  a.m.,  the  officer 
observed  defendant  in  the  doorway  of  a  liquor  store  talking  to 
another  person;  every  few  moments  the  defendant  left  the  door- 
way, looked  down  the  street  and  returned  to  the  doorway.  The 
officer  asked  the  defendant  what  he  was  doing  and  defendant 
ansAvered  tliat  he  ^vas  waitijig  for  a  friend.  After  placing  him 
under  arrest  for  vagrancy,  the  officer  told  the  defendant  to  take 
his  hand  out  of  his  pocket  and  when  defendant  refused  to  do  so, 
the  officer  grabbed  his  hand  and  found  a  marijuana  cigarette. 
Held :  There  was  insufficient  probable  cause  to  arrest  for  vagrancy, 
since  the  defendant  might  have  been  looking  for  a  bus,  a  taxi, 
or  a  person.  People  v.  Harris,  146  Cal.  App.  2d  142."-^ 

The  committee  feels  that  any  re(iuirement  that  a  citi/en  answer  ques- 
tions put  to  him  by  a  police  officer  must  be  made  with  care. 

However,  in  an  effort  to  combat  crime  more  elt'ectively,  we  recom- 
mend that  Professor  Sherry's  proposed  Section  No.  5  be  adopted  with 
an  amendment.  In  order  to  make  it  fit  more  nearly  the  dictum  from 
Gisske  v.  Sanders,  upon  which  it  is  based,  we  recommend  that  the  fol- 
lowing phrase  from  that  opinion  be  added : 

".  .  .  if  the  surroundings  are  such  as  to  indicate  to  a  reasonable 
man  that  the  jmblic  safety  demands  such  identification. 

"6.  Who  is  found  in  any  public  place  in  such  a  condition  of 
drunkenness  (intoxication)  that  he  is  unable  to  exercise  care  for 

="  California.  Department  of  Justice.  Probable  Cause  to  Arrest  and  Admissibility  of 

Evidence,  by  Bonnie  Lee  Martin,  Rev.  Ed.  (Sacramento:  I'JGO),  p.  2'J. 
"  Ibid.,v.  31. 
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his  own  safety,  or,  l)y  reason  of  his  drunkenness  (intoxication) 
interferes  with  (or  obstructs  or  prevents)  the  free  use  of  any 
street,  sidewalk  or  other  puMic  way; 

"This  provision  was  also  omitted  from  Assembly  Bill  2712.  It 
would  fill  the  gap  left  by  the  decision  in  Newhern  by  providing  a 
uniform,  definite  standard  for  police  control  of  the  public  drunk 
who  is  a  nuisance  to  others  and  a  danger  to  himself.  The  words  in 
brackets  are  suggested  as  alternatives." 

The  committee  recommends  that  this  section  be  adopted  as  proposed, 
eliminating  the  alternative  words  in  brackets. 

"7.  Who  loiters,  prowls  or  wanders  upon  the  private  property 
of  another,  in  the  nighttime,  ivifhout  visible  or  lawful  biisiness 
with  the  owner  or  occupant  thereof ;  or  who  while  loitering,  prowl- 
ing or  wandering  upon  the  private  property  of  another,  in  the 
nighttime,  peeks  in  the  door  or  window  of  any  inhabited  building 
or  structure  located  thereon,  without  visible  or  lawful  business 
with  the  owner  or  occupant  thereof ; 

"This  is  substantially  the  same  as  subdivision  12  of  the  code 
section  as  it  now  reads.  Only  the  superfluous  specification  of  habita- 
tion 'by  human  beings'  is  dropped.  In  Assembly  Bill  2712  the 
section  was  greatly  modified  by  restricting  its  application  to  the 
peeping  tom  alone.  Both  types  of  conduct  denounced  by  the  law, 
however,  carry  the  same  threat  to  the  public  peace,  thus  making 
any  such  limitation  appear  to  be  nothing  more  than  arbitrary." 

The  committee  recommends  the  adoption  of  this  section  as  proposed. 

"8.  Who  lodges  in  any  building,  structure  or  place,  ivhether 
public  or  private  (other  than  one  which  is  maintained  for  lodg- 
ing purposes),  without  the  permission  of  the  owner  or  person  en- 
titled to  the  possession  or  in  control  thereof. 

"This  is  the  last  section  or  category  that  appeared  in  the  draft. 
It  is  a  simplification  of  the  wording  of  subdivision  7  of  the  present 
statute  and  an  extension  of  its  reach  to  cover  public  as  well  as 
private  property.  Assembly  Bill  2712  carries  an  almost  identical 
provision  which  is  better  than  the  draft  because  of  its  omission  of 
the  unnecessary  lodging  house  exception. ' ' 

The  committee  recommends  the  adoption  of  this  section  as  proposed 
inA.B.  2712: 

"Lodges  in  any  building,  structure  or  place,  whether  public  or 
private,  without  lawful  authority  and  without  the  permission  and 
consent  of  the  owner  or  occupant  thereof,  or  of  the  person  in  con- 
trol thereof ; ' ' 

The  committee  believes  that  the  adoption  of  a  bill  as  outlined  in  our 
recommendations  will  eliminate  crimes  of  status  and  substitute  work- 
able definitions  of  criminal  conduct.  We  believe  that  a  policy  of  making 
arrests  only  upon  probable  cause,  in  accordance  with  constitutional 
mandates,  will  create  a  better  working  relationship  between  the  public 
and  the  officers  who  enforce  its  laws. 


PART  II 

LAWS  OF  ARREST 

RECOMMENDATIONS 
Section  833  Penal  Code 

The  committee  recommends  that  tlio  following  elanse  be  added  to 
Section  833: 

"...  but  only  if  the  arrestino:  officer  could  lawfully  have  arrested 
such  person  at  the  time  the  search  was  commenced." 

Section  834a  Penal  Code 

The  committee  proposes  the  foUowinjii:  amendment  to  Section  834a 

Penal  Code : 

However,  for  the  purpose  of  Section  148  of  the  Penal  Code 
neither  an  unlawful  arrest  nor  an  attempt  to  make  an  unlawful 
arrest  shall  constitute  a  "duty."  No  peace  officer  shall  assert  any 
cause  of  action,  in  any  legal  proceeding,  or  recover  any  damages 
in  any  proceeding,  against  the  person  arrested  or  attempted  to  be 
arrested  if  such  arrest  or  attempted  arrest  was  unlawful,  unless 
(1)  the  peace  officer  received  injuries  and  such  person  used  greater 
force  than  reasonably  necessary  to  resist  the  arrest;  (2)  such  per- 
son used  a  dangerous  weapon;  or  (3)  such  person  actually  com- 
mitted the  offense  for  which  the  arrest  Avas  made  or  attempted. 

Section  835  Penal  Code 

The  committee  does  not  recommend  any  legislative  change  in  the 
section  at  the  present  time  but  suggests  that  the  TiCgislature  review 
the  effect  its  adoption  has  had  upon  the  amount  of  force  used  in  making 
arrests  without  warrants. 

Section  835a  Penal  Code 

The  connnittee  makes  no  recommendation. 

Section  836  Penal  Code 

The  committee  recommends  that: 

Section  836  be  amended  to  make  clear  that  it  codifies  the  Cover- 
stone  rule  which  was  a  test  applying  to  the  civil  liability  of  peace 
officers. 

Section  841  Penal  Code 

The  committee  recommends  that: 

Peace  officers  follow  a  policy  of  informing  the  arrested  person 
of  the  charge  against  liim  when  there  is  any  diance  that  he  might 
not  alreadj'  know  it,  and  in  all  cases  in  which  the  arrested  person 
asks  the  cause  of  his  arrest.  Such  a  policy  would  be  helpful  in 
maintaining  a  co-operative  attitude  on  the  part  of  the  public. 


(20) 
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Section  842  Penal  Code 

The  committee  recommends  that  the  followiiif?  phrase  be  added  to 
the  end  of  the  section : 

"and  in  any  event,  within  two  honrs  of  his  arrest." 

Section  847  Penal  Code 

The  committee  recommends  that : 

Section  847  be  amended  to  make  it  clear  that  it  docs  not  purport 
to  hold  that  a  lawful  arrest  can  validate  a  subsequent  false  im- 
prisonment. 

The  committee  also  recommends  that : 

The  civil  liability  of  peace  officers  be  studied  at  length  during 
the  next  interim  in  an  effort  to  draft  legislation  which  will  balance, 
as  perfectly  as  possible,  a  vigorous  law  enforcement  policy  with 
freedom  from  arbitrary  police  action. 

Section  849  Penal  Code 

The  committee  recommends  the  addition  of  the  following  section  to 
the  Penal  Code : 

"In  any  case  in  which  a  person,  after  arrest  with  or  without  a 
warrant,  is  not  brought  before  a  magistrate  within  the  time  re- 
quired by  law,  the  person  who  brings  such  person  before  a  magis- 
trate, must  file  with  the  magistrate  a  verified  statement  explaining 
why  he  was  not  brought  before  the  magistrate  within  the  time 
required  by  law  and  stating  the  time  and  place  of  the  arrest,  force, 
if  any,  used  in  effecting  the  arrest,  places  to  which  the  arrested 
person  was  taken  and  the  purpose  of  taking  him  to  such  places." 

Section  849a  Penal  Code 

The  committee  recommends  that  the  change  proposed  in  A.B.  2039, 
and  approved  by  the  State  Bar,  be  put  into  effect  by  the  Legislature 
during  the  1961  General  Session.  The  pertinent  section  of  that  bill, 
introduced  by  Assemblyman  John  A.  O'Connell,  has  been  summarized 
by  the  Legislative  Counsel  as  follows: 

' '  Modifies  rules  governing  arrest  on  a  felony  warrant  in  a  county 
other  than  the  county  from  which  the  warrant  issued,  to  provide, 
generally,  that  the  person  arrested  shall  be  taken  before  a  magis- 
trate in  the  county  of  arrest  unless  he  expressly  waives  the  right, 
rather  than  that  he  be  taken  before  a  magistrate  of  the  county 
from  which  the  warrant  issued,  unless  he  requires  otherwise.  How- 
ever, in  cases  in  which  amount  of  bail  is  not  endorsed  on  warrant, 
and  arrested  person  is  taken  before  magistrate  of  county  of  arrest, 
the  magistrate  shall  fix  bail  as  otherwise  provided  by  law,  or  may 
refuse  to  fix  bail  if  refusal  is  authorized  by  law. 

"Requires  that  a  person  arrested  without  a  warrant  must  be 
taken  before  a  magistrate  in  the  county  in  which  the  arrest  is 
made,  rather  than  the  county  in  which  the  offense  is  triable.  Pro- 
vides, however,  that  defendant  may  waive  right  to  be  taken  before 
magistrate  of  county  of  arrest,  Details  procedure  to  be  followed 
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when  person  so  arrested  is  taken  before  magistrate  of  county  of 
arrest. ' ' 

Section  849b  Penal  Code 

The  eoiuniitlee  recommends : 

That  the  Legislature  approve  a  budget  item  augmenting  the 
collection  of  statistics  by  the  Bureau  of  Criminal  Statistics. 

That  a  transcript  showing-  tlie  disposition  of  every  person  prose- 
cuted in  a  municipal  or  justice  court  be  sent  to  the  Bureau  of 
Criminal  Identification  and  Investigation. 

Sect/on  850  Penal  Code 

The  committee  knows  of  no  objection  to  tliis  section  as  amended 
in  1957. 

Section  851.5  Penal  Code 

The  committee  recommends  that : 

The  section  be  amended  to  delete  the  Avords,  "at  his  own  ex- 
pense." It  Avould  seem  reasonable  to  allow  the  police  to  charge  such 
a  toll  against  any  money  in  possession  of  the  per.son  at  the  time 
of  arrest,  but  no  person  should  be  prevented  from  contacting  an 
attorney,  relative,  or  friend  for  lack  of  funds. 

Section  1524  Penal  Code 

The  committee  makes  no  recommendation. 

Section  1526  Penal  Code 

The  committee  makes  no  recommendation. 

INTRODUCTION 

Specific  issues  regarding  the  legality  of  an  arrest  or  search  were 
seldom  raised  in  California  before  1955.  Before  that  date  the  question 
was  not  so  important  because  evidence  gained  by  an  unlawful  arrest 
and/or  search  was  admissible  in  California  courts.  In  1955,  the  Cali- 
fornia Supreme  Court,  in  People  v.  Cahan,  adopted  the  federal  rule 
that  evidence  unlawfully  obtained  cannot  be  used  against  a  defendant 
in  a  criminal  proceeding. 

In  1957  the  law  enforcement  agencies  came  before  the  Legislature 
with  a  bill  (A.B.  1857)  which  would  have  changed  the  laws  of  arrest 
to  such  an  extent  that  virtually  any  arrest  would  have  been  lawful — 
thus  eft'ectively  sidestepping  the  Cahan  rule.  The  Legislature  rejected 
some  of  the  more  drastic  innovations  but  accepted  enough  of  the  pro- 
posed changes  to  effect  a  number  of  changes  in  the  laws  of  arrest. 

During  the  1959  general  session  of  the  Legislature,  an  attempt  was 
made  by  way  of  Senate  Bill  Xo.  728  to  except  narcotics  cases  from  the 
Cahan  rule.  This  effort  failed.  In  addition  to  oi)position  based  upon 
the  central  issue,  many  legislators  believed  that  such  a  change  would 
be  declared  by  the  courts  to  be  unconstitutional.  Although  the  federal 
exclusionary  rule  was  not  originally  set  out  as  a  requirement  of  the 
United  States  Constitution,  the  opinion  in  Irvine  v.  California  made  it 
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clear  that  a  majority  of  the  justices  were  dissatisfied  with  that  interpre- 
tation. Moreover,  in  Wolf  v.  Colorado,  the  United  States  Supreme 
Court  declared  that  the  Federal  Constitution,  by  virtue  of  the  Four- 
teenth Amendment,  prohibits  unreasonable  searches  and  seizures  by 
state  officers. 

On  June  27,  1960,  the  United  States  Supreme  Court  decided  two 
further  cases  ^  which  strengthen  the  argument  that  a  legislative  attempt 
to  allow  the  introduction  of  unconstitutionally  obtained  evidence  would 
be  invalid. 

It  should  be  emphasized,  in  discussing  this  subject,  that  the  exclusion- 
ary rule  does  not  affect  the  introduction  of  evidence  which  has  been 
lawfully  obtained.  The  Fourth  Amendment  allows  reasonable  arrests, 
searches,  and  seizures.  Arguments  pro  and  con  with  regard  to  the 
merits  of  the  exclusionary  rule  have  been  made  by  many  able  com- 
mentators.^ In  view  of  the  decisions  in  Elkms  and  Bios,  we  believe  that 
the  controversy  has  been  resolved  in  favor  of  the  exclusionary  rule  and 
further  debate  on  that  question  would  be  futile. 

The  Legislature's  responsibility  now  is  to  maintain  a  continuing 
appraisal  of  our  laws  of  arrest,  search,  and  seizure  with  the  intent  of 
balancing,  insofar  as  possible,  the  demands  of  a  vigorous  law  enforce- 
ment policy  with  Fourth  Amendment  guarantees.  This  is  not  an  easy 
task.  We  cannot  expect  to  achieve  perfect  justice ;  we  can  aspire  to  it. 

Five  years  have  passed  since  the  adoption  of  the  Cahan  rule.  The 
new  arrest  laws  have  been  in  effect  more  than  three  years.  The  courts 
have  ruled  on  many  eases  involving  the  issue  of  lawful  arrest.  They 
have  developed  certain  guidelines  by  which  law  enforcement  officers 
can  determine  whether  the  facts  of  a  ease  constitute  reasonable,  or 
probable  cause  for  arrest.^ 

This  committee  has  followed  judicial  developments  in  this  area  with 
great  interest.  In  addition,  we  have  been  concerned  with  several  ques- 
tions that  have  arisen  regarding  the  effects  of  the  legislative  changes 
of  1957. 

Several  bills  relating  to  the  laws  of  arrest  and  search  and  seizure 
were  referred  to  this  committee  for  interim  study.  We  have  not  re- 
stricted our  study  to  the  specific  terms  of  those  bills  but  have  chosen 
to  deal  with  the  subjects  generally.  In  doing  so  we  have  had  the  ad- 
vantage of  testimony  given  at  two  legislative  hearings,  the  first  of  which 
was  held  in  San  Francisco  on  July  28  and  29,  1958,  by  the  Assembly 
Subcommittee  on  Constitutional  Rights.  The  second  hearing  was  held 
in  Sacramento  on  February  18  and  19,  1960,  by  the  Assembly  Interim 
Committee  on  Criminal  Procedure.  The  list  of  witnesses  heard  on  these 
two  occasions  will  be  found  in  Appendix  J. 


1  Rios  V.  U.S.  80  S.  Ct.  1431  ;  Elkhis  v.  U.S.  SO  S.  Ct.  1437. 

^Ohnstead  v.  U.S.,  277  U.S.  438,  485;  Weeks  v.  U.S.,  232  U.S.  383,  345;  Wolf  v 
Colorado,  338  U.S.  25;  Irvine  v.  PeoiHe  of  State  of  California,  347  U.S.  128,  132; 
People  V.  Cahan,  44  Cal.2d  434,  282  P.2cl  905;  Benanti  v.  U.S.,  355  U.S.  96; 
People  V.  Before,  242  N.Y.  13,  21,  150  N.E.  585,  587  ;  Breithaupt  v.  Ahram, 
58  N.M.  385,  271  P.2d  827;  Elkins  v.  U.S.,  SOS  Ct.  1437;  Brinegar  v.  U.S., 
338  U.S.  160,  ISl;  On  Lee  v.  U.S..  343  U.S.  747,  758.  Yale  Kamisar,  "Wolf  and 
Lustig  Ten  Years  Later :  Illegal  State  Evidence  in  State  and  Federal  Courts," 
^,.?  Minn.  L.Rev  (1959).  W.  O.  Douglas,  "The  Means  and  the  End"  1959  Wasli. 
U.L.Q.  (1959).  8  Wigmore,  Evidence  (3rd  Edition,  1940)  Sec.  2184.  Zelman 
Cowen,  "The  Admissibility  of  Evidence  Procured  Through  Illegal  Searches  in 
British  Commonwealth  Jurisdictions,"  5  Vanderbilt  L.Rev.  523   (1952). 

"See  Judge  Murray  Draper  (CCA.  1st  App.  Dist. ),  "The  Cahan  Case  and  Probable 
Cause,"  California  Bar  Journal,  May-June,  1959,  p.  251,  and  Bonnie  Lee  Martin, 
Probable  Cause  to  Arrest  and  Admissibility  of  Evidence,  Printing  Division,  Docu- 
ments Section,  Sacramento,  California,  1960. 
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The  following  report  deals  specifically  and  individually  with  the 
various  changes  that  were  made  in  the  laws  of  arrest  by  the  adoption 
of  A.B.  1857.  It  also  considers  proposals  for  possible  revision  of  cer- 
tain other  sections  of  tlie  Penal  Code. 

COMPARATIVE   ANALYSIS   OF   STATUTE   BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

833.  No  such  section  833.  A    peace    officer    may    search    for 

dangerous  weapons  any  person 
whom  he  has  legal  cause  to  arrest, 
whenever  he  has  reasonable  cause 
to  believe  that  the  person  pos- 
sesses a  dangerous  weapon.  If  the 
officer  finds  a  dangerous  weapon, 
he  may  take  and  keep  it  until  the 
completion  of  the  questioning, 
when  he  shall  either  return  it 
or  arrest  the  person.  The  arrest 
may  be  for  the  illegal  possession 
of  the  weapon. 

Section  833 

There  is  apparently  some  question  as  to  the  intent  of  the  new  section. 
For  example,  two  Legislative  Counsel  opinions  state : 

"...  The  effect  of  the  provision  permitting  arrest  for  illegal 
possession  of  the  weapon  appears  to  be  that  though  it  develops 
that  there  is  no  basis  for  arrest  of  the  suspect  for  the  offense  which 
the  officer  had  probable  cause  to  believe  he  had  committed,  the 
suspect  ma}'  nevertheless  be  arrested  for  illegal  possession  of  the 
weapon  turned  up  by  the  search  authorized  by  this  section."'* 

And: 

"New  Section  833,  Penal  Code,  relating  to  search  for  weapons, 
offers  interesting  possibilities.  If  a  case  is  a  proper  one,  under  that 
section,  for  searching  for  a  weapon,  and  the  officer  does  search 
the  suspect,  it  may  be  that  in  the  course  of  the  search  the  officer 
will  come  across  evidence  of  another  crime,  e.g.,  marijuana.  It 
would  seem  that  this  would  be  deemed  legally  obtained  and  admis- 
sible. (See  People  v.  Ortiz,  147  Cal.  App.  2d  248)."  ^ 

An  analysis  of  the  1957  changes  prepared  by  two  attorneys  for  the 
Judicial  Council  says  of  this  section: 

"The  question  has  been  raised  elsewhere  whether  an  arrest  for 
possession  of  a  dangerous  weapon  which  is  discovered  through  a 
search  initiated  illegally  is  allowed  by  the  last  sentence  of  Section 
833.  Probably  the  provision  is  confined  to  cases  where  there  is 
legal  cause  for  the  search.  In  the  absence  of  such  an  interpretation 
the  law  has  been  changed. ' '  ^ 

However,  District  Attorney  Thomas  C.  Tiyncli  of  San  Francisco 
told  a  legislative  committee: 

"...  I  understand  there's  an  opinion  of  the  Legislative  Counsel, 
and  I  have  heard  it  expressed  by  others,  that  this  section  is  au- 

«  LeRislativo  Counsel  Opinion  No.  1012.  Feb.  3,  19r.8. 
■*  Legislative  Coun.sel  Opinion  No.  119r),  Feb.  28,  1958. 

•  Report   prepared  by  Judicial  Council  Staff  for  the  Judicial  Council  of  the  State  of 
California.  July  17.  1958.  p.  6. 
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thority  for  detention  by  police  officers  and  I  cannot  read  that 
into  it.  In  fact,  I  think  the  section  is  meaninpfless.  Originally  it 
was  proposed,  as  you  will  recall,  that  the  police  officers  he  given 
some  enlarged  authority  to  search  a  person  when  they  felt  that 
they  might  have  a  dangerous  weapon  which,  of  course,  would  be 
something  that  would  put  the  officer  in  peril. 

"As  the  section  now  reads  it  says  the  peace  officer  may  search 
for  dangerous  weapons  any  person  whom  he  has  legal  cause  to 
arrest  whenever  he  has  reasonable  cause  to  believe  the  person 
possesses  a  dangerous  weapon.  It  also  goes  on  to  say  that  after 
the  search  is  over  he  has  to  give  the  weapon  back  or  charge  the 
man  with  having  it.  That,  to  me,  is  meaningless  because  if  you  have 
reasonable  cause  to  arrest  a  man  you  have  a  right  to  search  him 
so  I  don't  see  where  that  enlarges  any  power  of  a  police  officer  to 
make  a  search  for  a  weapon.  Where  it  enlarges  his  power  to  make 
a  so-called  detention  arrest  I  fail  to  see.  I  think  that  is  a  matter  of 
practical  application.  I  haven't  seen  this  section  used  in  that 
manner. ' '  '^ 

The  present  confusion  as  to  the  intent  of  this  section  can  be  cleared 
up  either  by  repeal  or  by  the  simple  amendment  which  is  set  out  in  the 
Recommendations. 

COIVIPARATIVE   ANALYSIS   OF   STATUTE   BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

834a.  No  such  section.  834a.  If  a  person  has  knowledge,  or  by 

the  exercise  of  reasonable  care, 
should  have  knowledge,  that  he  is 
being  arrested  by  a  peace  officer, 
it  is  the  duty  of  such  person  to 
refrain  from  using  force  or  any 
weapon  to  resist  such  arrest. 
Section  834a 

It  is  generally  agreed  that  the  purpose  and  effect  of  this  new  section 
is  to  abrogate  the  traditional  common  law  right  to  resist  an  unlawful 
arrest,  by  force  if  necessary. 

The  Legislative  Counsel  comments : 

"The  chapter  added  Section  834a,  Penal  Code,  providing  that 
if  a  person  has  knowledge,  or  by  the  exercise  of  reasonable  care 
should  have  knowledge,  that  he  is  being  arrested  by  a  peace  officer, 
it  is  his  duty  to  refrain  from  using  force  or  any  weapon  to  resist 
an  arrest.  Unless  the  word  'lawfully'  is  read  into  this  provision 
before  'arrested',  this  section  changed  the  law.  The  general  rule 
formerly  was  that  a  lawful  arrest  may  not  be  resisted  and  an  un- 
lawful arrest  mav  be  resisted  (see  People  v.  Spinosa,  115  Cal,  App. 
2d  659 ;  5  Cal.  Jur.  2d  186 ;  Sees.  692-694,  Pen.  C. ;  Sec.  50,  Civ. 

C.)."8 

The  analysis  prepared  for  the  Judicial  Council  says  of  this  section : 

"It  is  possible  that  Section  834a,  in  imposing  the  'duty'  on  a 
person  arrested  to  refrain  from  resisting  the  arrest,  has  the  effect 

■^  See  Transcript  of  Assembly  Interim  Committee  on  Judiciary,  Subcommittee  on  Con- 
stitutional Rights,  San  Francisco,  California,  July  28,  29,  1958,  p.  96. 
8  Legislative  Counsel  Opinion  No.  1012,  Feb.  3.  1958. 


26  ASSEMBLY  INTERIM   COMMITTEE 

of  autlioriziiifr  tlie  ultimate  arrest  if  the  suspect  resists  what  would 
otherwise  be  an  unlawful  arrest. ' '  ^ 

The  written  arfjument  in  support  of  A.B.  1857  which  was  presented 
to  the  Legislature  in  1957  says  of  this  section : 

"Altliou<ih  no  statute  in  California  prohibits  physical  resistance 
to  known  official  action  in  excess  of  authority — the  courts  have 
stated:  'They  attempt  to  justify  their  resistance  upon  the  «rround 
that  they  Avere  entitled  to  resist  an  unlawful  attack  ui)on  them  by 
the  sheriff.  That,  however,  is  not  the  law.  It  is  the  duty  of  a  citizen 
to  obey  the  commands  of  a  peace  officer  f>iven  in  his  line  of  duty. 
Tf  the  officer  is  exceeding:  his  authority,  the  recourse  of  the  citizen 
is  to  the  courts,  and  not  to  open  resistance.'  People  v.  Yuen,  32 
Cal.  App.  2d  151.  (On  denud  of  appellant's  petition  for  hearing 
in  Supreme  Court,  the  eourt  withheld  'approval  of  the  conclusions 
of  law  contained  in  the'  quoted  portion).  Tn  a  similar  case,  People 
v.  Spear,  32  Cal.  App.  2d  165,  the  court  stated,  'The  law  does 
not  countenance  a  breach  of  the  public  peace  in  order  to  enforce 
a  private  right.  Courts  are  created  for  the  purpose  of  determining 
those  rights  and  any  other  rule  would  result  in  private  battles 
going  on  at  various  times  and  places,  to  the  great  inconvenience 
of  the  general  public.  Such  a  rule  is  not  to  be  accepted  or  ap- 
proved.' 

"At  the  present  time  our  code  law  permits  citizens  to  forcibly 
resist  an  unlawful  arrest,  even  thougli  they  know  of  the  official 
position  of  the  officer  and  the  official  duty  that  he  is  attempting 
to  perform.  No  matter  how  good  the  intentions  of  the  officer  and 
how  scurrilous  the  deeds  of  the  citizen — unless  the  officer  can  jus- 
tify his  actions  under  Penal  (^ode  836  (and  a  court  may  later 
declare  them  unlawful  by  a  4  to  3  decision)  the  citizen  may  use 
'any  necessary  force'  (Civ.  Code  50)  or  'resistance  sufficient  to 
prevent  the  oifense'  (Penal  Code  693)  to  prevent  the  officer  from 
carrying  out  what  he  mistakenly  believes  to  be  his  sworn  duty.  In 
the  days  of  the  common  law,  when  constables  were  armed  with 
staffs  or  at  best,  a  sword,  and  citizens  were  equally  armed,  and 
to  be  arrested  meant  months  in  jail,  chained  with  leg  irons,  and 
with  little  if  any  hope  of  bail,  awaiting  the  yearly  session  of  the 
court,  there  Avas  good  reason  for  allowing  such  resistance.  But  to- 
day, the  reason  has  disapi)eared  with  tlie  advent  of  a  speedy  trial — 
presentment  before  a  magistrate  without  unnecessary  delay  and 
other  modern  criminal  procedure.  By  law,  peace  officers  are  re- 
quired to  carry  firearms — and  by  the  same  law,  citizens  are  pro- 
hibited from  so  doing.  The  only  person  who  could  profit  by  being 
ix-niiitted  to  lawfully  resist  a  peace  officer  is  a  person  who  illegally 
carries  concealed  weapons  and  as  such,  is  a  threat  himself  to  good 
order.  "i« 

The  theory  behind  the  conmiou  law  liglil  of  resistance  wliicli  is  still 
followed  in  England,  is  well  described  by  Sir  Alfred  Denning: 

"If  tlie  police  should  overstep  the  mark  and  arrest  a  man  when 
they  have  no  lawful  authority  to  do  so,  he  has  the  same  rights  as 

"  Hoport  prepared  by  Judicial  Council  Staff,  op.  cit.,  p.  20. 
'"  Emphasis  ours. 
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against  the  police  as  he  would  have  against  any  private  individual 
who  unlawfully  arrested  him.  He  is  entitled  to  resist  the  unlawful 
arrest,  if  need  be,  by  force.  If  a  ticket  collector  or  a  policeman 
tried  to  arrest  a  passenger  for  travelling  without  paying  his  fare, 
when  he  was  willing  to  give  his  name  and  address,  he  would  be 
entitled  to  knock  them  down  rather  than  go  with  them.  If  he  sub- 
mitted to  the  arrest  and  went,  he  would  be  entitled  to  obtain  his 
immediate  release  by  means  of  a  writ  of  habeas  corpus :  and,  after 
obtaining  his  release,  he  would  be  entitled  to  bring  an  action  for 
damages  against  them  for  false  imprisonment. 

"It  should  not  be  supposed  that,  in  laying  down  these  principles, 
the  judges  have  any  desire  to  encourage  citizens  to  resist  lawful 
authority.  They  do  not.  Nor  has  that  been  their  effect.  It  is  simply 
a  question  of  balancing  the  conflicting  interests.  Social  security 
requires  that  the  police  should  have  power  to  make  a  lawful  arrest, 
but  individual  freedom  requires  that  a  man  should  have  power  to 
resist  an  unlawful  arrest  and,  if  need  be,  by  force.  That  is  proved 
by  the  experience  of  France.  In  that  country  no  citizen  has  any 
right  to  defend  himself  against  the  police  or  other  public  officers. 
Even  if  they  are  acting  quite  unlawfully,  as,  for  instance,  if  they 
arrest  a  man  without  any  justification  at  all,  or  beat  him  quite 
unmercifully;  or  if  they  force  an  entry  into  his  house  by  night 
without  any  warrant,  he  must  submit  to  it  all.  He  must  not  hit 
back  and  must  not  defend  himself  or  his  house.  If  he  does  he  is 
guilty  of  the  criminal  offense  of  rebellion.^^  The  only  thing  a  citi- 
zen can  do  is  to  submit  and  complain  afterwards.  We  are  told  by 
a  writer  on  French  Criminal  Procedure  that  this  led  to  the  'passage 
a  tabac',  which  took  its  name  from  the  passage  which  leads  from 
the  charge  room  to  the  cells  in  any  police  station.  If  a  prisoner 
had  violently  resisted  arrest  that  passage,  which  was  usually  dark, 
was  lined  on  both  sides  by  policemen,  who  rained  blows  on  the 
unfortunate  accused  as  he  passed  between  them  to  the  cell.  This 
cowardly  practice  was  not  even  officially  denied,  but  efforts  have 
been  made  to  suppress  it,  and  probably  now  only  occurs  in  excep- 
tional cases.^^  This  shows  how,  even  in  a  free  country,  the  law,  by 
giving  to  police  officers  an  authority  which  is  wider  than  abso- 
lutely necessary,  may  lead  to  grave  abuse, 

"The  Balance  of  Interests 

"The  way  in  which  we  in  England  have  balanced  conflicting 
interests  on  this  important  point — the  power  of  arrest — is  a  model. 
The  police  are  not  regarded  here  as  the  strong  arm  of  the  execu- 
tive, but  as  the  friends  of  the  people.  So  much  is  this  the  case  that 
any  case  of  assaulting  or  obstructing  the  police  arouses  great  in- 
dignation. And  no  one  is  inclined  to  resist  the  authority  of  the 
police,  because  it  can  safely  be  assumed  to  be  lawfully  used.  The 
reason  is  twofold :  on  the  one  hand,  the  law  does  not  put  into  the 
hands  of  the  police  any  more  power  than  is  absolutely  necessary: 

ispanstin  H61ie  (see  note  6),  p.  161. 

20V^rlght  on  French  Criminal  Procedure,  44  L.Q.R.  at  p.  339. 
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on  the  other  hand,  the  police  are,  on  the  whole,  such  a  fine  body  of 
men  that  they  do  not  abuse  the  powers  which  they  have."  ^^ 

This  committee  fails  to  see  that  it  can  be  a  "duty"  of  a  peace  officer 
to  make  an  unlawful  arrest.  At  the  same  time,  we  recognize  that  a 
peace  officer  should  be  protected  from  excessive  resistance.  We  there- 
fore propose  the  following  amendment  to  Section  834a: 

However,  for  the  purpose  of  Section  148  of  the  Penal  Code 
neither  an  unlawful  arrest  nor  an  attempt  to  make  an  unlawful 
arrest  shall  constitute  a  "duty".  No  peace  officer  shall  assert  any 
cause  of  action,  in  any  legal  proceeding  or  recover  any  damages 
in  any  legal  proceeding,  against  the  person  arrested  or  attempted 
to  be  arrested  if  such  arrest  or  attempted  arrest  was  unlawful, 
unless  (1)  the  peace  officer  received  injuries  and  such  person  used 
greater  force  than  reasonably  necessary  to  resist  the  arrest;  (2) 
such  person  used  a  dangerous  weapon;  or  (3)  such  person  actually 
committed  the  offense  for  which  the  arrest  was  made  or  attempted. 

COMPARATIVE   ANALYSIS   OF    STATUTE   BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

835.  An   arrest   is   made   by    an   actual         835.  An    arrest    is   made   by   an   actual 
restraint  of  the  person  of  the  de-  restraint  of  the  person,  or  by  sub- 

fendant,   or   by   his   submission   to  mission  to  the  custody  of  the  ofR- 

the  custody  of  an  officer.  The  de-  cer.   The   person   arrested   may    be 

fendant  must  not  be  subjected  to  subjected   to   such    restraint   as   is 

any  more  restraint  than  is  neces-  reasonable   for   his   arrest   and   de- 

sary  for  his  arrest  and  detention.  tention. 

COMPARATIVE   ANALYSIS   OF   STATUTE    BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

S35a.  No  such  section.  835a.  Any  peace  officer  who  has  reason- 

able cause  to  believe  that  the  per- 
son to  be  arrested  has  committed 
a  public  offense  may  use  reason- 
able force  to  effect  the  arrest,  to 
prevent  escape  or  to  overcome  re- 
sistance. 

A  peace  officer  who  makes  or 
attempts  to  make  an  arrest  need 
not  retreat  or  desist  from  his  ef- 
forts by  reason  of  the  resistance 
or  threatened  resistance  of  the 
person  being  arrested ;  nor  shall 
such  officer  be  deemed  an  aggres- 
sor or  lose  his  right  to  self-de- 
fense by  use  of  reasonable  force 
to  effect  the  arrest  or  to  prevent 
escape  or  to  overcome  resistance. 

Section  835 

The  Judicial  Council  staff  analysis  of  the  1957  changes  says  of  this 
section : 

"The  ]957  Legislature  substituted  for  the  words  'not  .  .  ,  any 
more  restraint  than  is  necessary'  the  words  'such  restraint  as  is 
reasonable'  in  describing  tlie  quantity  of  permissible  force  when 


"Dennine,  Alfred.  Freedom  Under  the  Law  (London:  Stevens  &  Sons,  limited,  1949). 
pp.  19,  20. 
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an  arrest  is  made.^  (Footnote  8:  Pen.  Code,  §  835;  see  also  Pen. 
Code,  §  835a.)  But  where  the  arrest  is  pursuant  to  a  warrant, 
no  change  in  lanixuapfe  was  made,  and  the  officers  are  entitled  to 
use  'all  necessary  means'  to  effect  the  arrest.^  (Footnote  9:  Pen. 
Code,  §  843.) 

"The  questions  are  thus  presented  whether  the  test  of  permis- 
sible force  has  been  altered  and  whether  less  force  is  not  permitted 
to  effect  an  arrest  without  a  warrant  than  is  permitted  to  eft'ect 
an  arrest  under  authority  of  a  warrant.^"  (Footnote  10:  See  Peo- 
ple V.  Lathrop,  49  Cal.  App.  63,  67-68,  suggesting  that  the  use  of 
'all  necessary  means'  under  Section  843  would  permit  even  a  shoot- 
ing to  accomplish  an  arrest  pursuant  to  a  warrant,  presumably 
without  regard  as  to  whether  the  alleged  offense  constituted  a 
misdemeanor  or  a  felony. )  "  12 

However,  it  is  clear  from  the  argument  written  in  support  of  A.B. 
1857,  that  the  intention  of  its  drafters  was  exactly  opposite  to  this  con- 
clusion : 

"At  the  present  time,  codified  law  in  reference  to  this  subject 
is  incomplete  and  indefinite.  Penal  Code  section  835  prohibits  'any 
more  force  than  is  necessary  for  his  arrest  and  detention'  but 
Penal  Code  section  843,  in  reference  to  arrests  under  warrant, 
where  defendant  flees  or  resists  allows  the  peace  officer  to  'use  all 
necessary  means  to  effect  the  arrest.'  No  substantial  reason  has 
been  advanced  to  justify  restricting  such  permissive  force  to  ar- 
rests under  warrant  as  distinguished  from  arrests  ivithout  ivarrant. 
The  use  of  force,  under  particular  circumstances,  is  also  permitted 
by  Penal  Code  sections  844-845  pertaining  to  breaking  doors,  etc. 
By  Penal  Code  section  196,  homicide,  when  committed  by  a  peace 
officer  is  justified  when  (1)  necessarily  committed  in  overcoming 
actual  resistance  to  the  execution  of  some  legal  process;  or  (2)  in 
the  discharge  of  any  other  legal  duty;  or  (3)  when  necessarily 
committed  in  retaking  felons — or  when  necessarily  committed  in 
arresting  persons  charged  with  felony  and  who  are  fleeing  from 
justice  or  resisting  arrest.  Further  limitation  on  the  use  of  force 
by  peace  officers  is  contained  in  Penal  Code  sections  147  (Inhu- 
manity to  prisoners),  149  (Assaults  by  officers  under  color  of 
authority)  and  673  (Cruel  and  unusual  punishment). 

' '  Permission  to  use  any  necessary  force  is  granted  to  all  persons 
by  Civil  Code  50  to  protect  themselves,  families,  servants  or  guests 
from  wrongful  injury  and  resistance  sufficient  to  prevent  a  public 
offense  is  permitted  by  Penal  Code  Sections  692,  693  and  694. 

"It  would  seem  desirable  therefore,  that  the  right  to  use  force 
reasonable  under  all  the  surrounding  circumstances  in  any  arrest 
be  affirmatively  granted  to  peace  officers  and  that  such  permission 
be  made  an  integral  part  of  the  law  of  arrest."  ^^ 

It  might  be  noted  at  this  point  that  if  there  was,  prior  to  1957,  a 
difference  in  the  degree  of  force  that  could  be  used  to  effect  an  arrest 


12  California.  Judicial  Council  of  the  State  of  California.  "1957  Statutory  Changes  in 

the  California  Law  of  Arrests,"  pp.  18-19. 
IS  See  Argument  in  Support  of  Assembly  Bill  1857.  Our  emphasis. 
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with  a  warrant  and  an  arrest  witliout  a  warrant,  and  greater  force 
eonld  be  used  to  effect  an  arrest  with  a  warrant,  the  difference  conld 
be  justified  by  the  fact  that  in  the  case  of  arrest  with  a  warrant  a 
magistrate  has  previously  determined  that  there  is  probable  cause  for 
arrest. 

We  do  not  recommend  any  legislative  change  in  this  section  at  the 
present  time  but  suggest  that  the  Legislature  review  the  effect  its 
adoption  has  had  upon  the  amount  of  force  used  in  making  arrests 
without  warrants. 

Secfion  835a  Penal  Code 

This  section  as  amended  in  1957  appears  to  be  a  reasonable  restate- 
ment of  the  law  as  it  existed  prior  to  that  time. 

COMPARATIVE   ANALYSIS   OF   STATUTE   BEFORE    AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 
836.  A   peace-officer   may    make   an   ar-         S3G.  A  jieace  officer  may  make  an  arrest 

rest  in  obedience  to  a  warrant  de-  in  obedience  to  a  warrant,  or  may 

livered  to  him,  or  may,  without  a  without   a   warrant,   arrest   a   per- 

warrant,  arrest  a  person  :  son  ; 

1.  For  a  public  offense  committed  1.  Whenever     he     has     reasonable 
or  attempted  in  his  presence.  cause  to  believe  that  the  person 

2.  When     a     person    arrested    has  to  l)e  arrested  has  committed  a 
committed    a    felony,    although  public  offense  in  his  presence, 
not  in  his  presence.  2.  When    a    person    arrested    has 

3.  When  a  felony  has  in  fact  been  committed    a    felony,    although 
committed,   and   he   has   reason-  "ot  in  his  presence. 

able  cause  for  believing  the  per-  3.  Whenever     he     has     reasonable 

son  arrested  to  have  committed  cause  to  believe  that  the  i)erson 

it.  to  l)e  arrested  has  committed  a 

4.  On  a  charge  made,  upon  a  rea-  felony,  whether  or  not  a  felony 
souable  cause,  of  the  commission  bi's  in  fact  been  committed. 

of    a    felony    by    the    party    ar- 
rested. 

5.  At  night,  when  there  is  reason- 
able cause  to  believe  that  he  has 
committed  a  felony. 

Secfion  836 

The  "Argument  in  Support  of  Assembly  Bill  1857  delating  to  the 
Law  of  Arrest  in  California"  states,  with  regard  to  this  section: 

"Section  2.  Amending  Penal  Code  Section  SiJG.  Secticm  836 
is  the  basic  authority  for  a  peace  officer's  right  to  arrest.  It  is 
])roposc<l  herein  to  amend  this  section  to  truly  reflect  its  basic 
purjxise,  namely,  to  include  all  authority  for  arrest,  as  distin- 
guished from  authority  to  stop,  detain  or  question.  Tlic  following 
amendments  have  been   made." 

And,  as  to  836,  subsection  1,  the  Argument  says: 

"The  first  subdivision  incorporates  the  decision  in  Corrrsfonc 
V.  Dnvics,  38  Cal.  2d  315,  that  a  misdemeanor  is  conunitted  in  the 
officer's  presence  whenever  he  has  reasonable  cause  to  believe  it 
is  being  committed  in  liis  pri^sence." 
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Witnesses  who  have  testified  regarding  this  change  have  expressed 
varying  appraisals  as  to  its  effect.  Excerpts  from  some  of  this  testi- 
mony follow : 

Q.  "In  your  opinion  do  you  think  this  is  a  tremendous  exten- 
tion  of  the  law  as  it  stood  before  ? 

A.  ' '  Not  at  all.  I  do  not  think  it  is  any  extension. 
Q.  "As  I  understood  it,  this  was  supposed  to  be  a  codification 
of  what  the  case  law  had  already  held.  Is  that  your  view  of  it  1 

A.  "That  is  my  view  of  it  and  I  do  not  think  it  has  had  any 
impact  whatsoever.  I  have  not  seen  any. ' '  ^^ 

"I  think  what  is  more  basic  to  this  is  the  dangerous  part  about 
the  new  tendency  with  regard  to  arrests  for  misdemeanors.  The 
misdemeanor  does  not  have  to  take  place  in  the  presence  of  the 
officer  and  the  fact  that  the  officer  can  have  probable  cause  as  a 
basis  for  picking  him  up  and  therefore  not  be  subject  to  false 
arrest  suit  really  gives  him  a  greater  power  than  the  vagrancy 
statutes  themselves  envisioned  so  I  would  say  that  the  statute 
itself  coupled  with  probable  cause  gives  the  police  power  so  that 
the  rights  of  the  little  people  and,  as  you  see  here,  particularly 
the  minority  people  are  being  really  infringed  upon. ' '  ^^ 

"Why  do  California  police  need  such  power?  Do  they  deal 
with  more  serious  offenses  than  the  FBI?  It  is  even  absurd  to 
suggest  it.  By  selection  we  are  discussing  here  only  petty  offenses. 
Is  it  a  back  door  effort  to  subvert  the  Gahan  doctrine  by  making 
an  arrest  an  incident  to  a  search  rather  than  the  other  way 
around?  When  does  an  officer  have  reasonable  cause  to  believe 
an  offense  is  committed  in  his  presence  when  it  is  not  in  fact 
committed  in  his  presence?  When  aU  the  elements  of  the  offense 
are  not  in  fact  performed  although  the  officer  believed  they  were? 
When  they  were  not  committed  in  his  presence  but  he  believed  they 
were  committed  in  his  presence?  If  the  latter,  are  we  putting  a 
premium  upon  officers  who  see  and  hear  things  that  were  not 
there  ? 

"...  Let  me  try  to  put  another  way  what  I  have  in  mind. 
I  think  that  even  if  the  Coverstone  doctrine  had  remained  un- 
codified that  there  would  have  been  much  less  threat  to  the  civil 
liberties  of  Californians  than  with  it  codified;  because  then  the 
standard  would  have  been  according  to  the  statute  in  fact  com- 
mission of  the  offense  and  in  particular  cases  judges  would  have 
followed  the  Coverstone  rule — in  false  arrest  cases  for  example. 
They  need  not  have  followed  the  Coverstone  rule  in  illegal  search 
and  seizure  cases  because  Coverstone  was  a  false  arrest  case.  Or 
they  might  have  held  Coverstone  to  its  narrow  facts  but  now  by 
making  it  a  legislative  enactment  we  have  said  to  the  police 
officer  'You  decide  not  whether  the  offense  was  committed  in  your 
presence,  but  whether  you  can  make  it  stick  in  court  that  you 
had  reasonable  cause  to  believe  that  the  offense  was  committed  in 
your  presence.'  And  I  think  that  just  opens  Pandora's  box  and 

"  Testimony  of  Thomas  C.  Lynch,  District  Attorney,  San  Francisco  at  San  Francisco 

hearing. 
15  Testimony  of  John  McFeely,  N.A.A.C.P.,  San  Francisco  at  San  Francisco  hearing. 
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is  wholly  unnecessary  from  the  point  of  view  of  law  enforcement 
in  this  state  except  as  a  means  to  ground  a  legal  search  and 
seizure  thercal'ter  and  tlierefore  in  subversion  of  the  Cahan 
rule."'« 

"It  should  be  added  tliat  under  the  present  law,  in  theory,  the 
police  officer  is  individually  liable,  however,  by  reason  of  recent 
court  decisions,  the  leading  case  being  Covcrstone  vs.  Davies,  39 
Cal.  2d  315  and  the  enactment  of  Section  836  of  the  Penal  Code 
in  ]Ii57  the  police  oflieer  enjoys  an  immunity  from  civil  liability 
if  the  facts  establish  that  he  had  probable  cause  to  believe  an 
olfense  had  been  committed  in  his  presence.  1  am  inclined  to 
agree  with  Justices  Carter  and  Schauer's  dissent  that  the  effect 
of  the  decision  is  *.  .  .  no  action  for  false  arrest,  false  imprison- 
ment or  malicious  prosecution  shall  lie  against  anyone  connected 
witii  tlic  enforcement  of  tiie  law',  and  that  tiie  effect  of  the  adop- 
tion of  this  rule  '.  .  .  demonstrates  the  absurdity  of  the  argument 
that  a  person  whose  rights  have  been  violated  by  a  police  officer 
may  obtain  redress  against  tiie  officer'.  1  feel  very  strongly  that 
the  Legislature  was  ill  advised  to  enact  JSection  b3G,  Subparagraph 
1  of  the  Penal  Code  in  1*J57  adopting  the  rule  of  probable  cause 
justifying  an  arrest.  A  police  oflicer  would  have  to  have  little 
imagination  not  to  conjure  up  a  set  of  facts  which  would  permit 
him  to  escape  civil  liability  after  having  violated  the  rights  of  a 
law-abiding  citizen."^' 

The  requirement  that  a  misdemeanor  actually  be  committed  in  the 
presence  of  the  arresting  officer  served  to  discourage  arrests  bused 
upon  anachronistic,  petty,  or  technical  offenses  when  tiie  real  purpose 
of  the  arrest  was  to  legalize  a  search. 

Although  the  change  with  regard  to  misdemeanor  arrests  was  de- 
signed to  codify  the  Covcrstone  rule,  that  case  dealt  with  the  civil 
liability  of  the  arresting  officer  rather  than  the  admissibility  of  evi- 
dence gained  by  such  an  arrest.  Thus,  subsection  1  might  easily  be 
construed  as  ap])lying  only  to  cases  of  civil  liability. 

Of  subdivision  2,  the  analysis  made  for  tiie  Judicial  Council  says: 

"The  Supreme  Court  in  1955  left  open  the  question  whether 
subdivision  (2)  of  section  830,  which  remains  unchanged  by  the 
1957  amendments,  authorizes  an  arrest  when  tlie  person  arrested 
is  in  fact  guilty  of  a  felony,  even  though  thei'c  is  no  reasonable 
cause  lor  tlie  arrest.-  (Footnote  2:  People  v.  Brown,  45  Cal.  2d 
040,  ()43.)  The  1957  ameiidmcnts  would  seem  to  make  it  most 
difficult  now  to  hold  invalid  an  arrest  made  under  such  circum- 
stances. 

"It  is  possible  that  the  amendment  to  subdivision  (1)  of  section 
83(i  broadened  the  powers  of  peace  officers  to  make  arrests  for 
public  olfenses  apparently  committed  in  their  iiresence. "  '" 

M  TiHtlniuiiy   of    UUhiiid    A.    Uuiuroft,   N.A.A.C.P.,   San   FninclMCO,   at   San    Francisco 

"  ToHlliiioiiy    of    Tony    A.    FruncolH,    N.A. A.C.I'.,    San    Francisco,    at    San    Francisco 

lieiirliiK. 
'•{."iilirornlu.  JiKllclal  CJouncIl  ut  tho  Stalo  of  California,  "1057  Statutory  ChanKt'M  In 

till)  California  Law  of  ArroHts,"  pp.  8-9. 
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is  wholly  unnecessary  from  the  point  of  view  of  law  enforcement 
in  this  state  except  as  a  means  to  ground  a  legal  search  and 
seizure  thereafter  aud  therefore  in  subversion  of  the  Cahan 
rule."  16 

"It  should  be  added  that  under  the  present  law,  in  theory,  the 
police  officer  is  individually  liable,  however,  by  reason  of  recent 
court  decisions,  the  leading  case  being  Coverstone  vs.  Davies,  39 
Cal.  2d  315  and  the  enactment  of  Section  836  of  the  Penal  Code 
in  1957  the  police  officer  enjoys  an  immunity  from  civil  liability 
if  the  facts  establish  that  he  had  probable  cause  to  believe  an 
offense  had  been  committed  in  his  presence.  I  am  inclined  to 
agree  with  Justices  Carter  and  Schauer's  dissent  that  the  effect 
of  the  decision  is  '.  .  .  no  action  for  false  arrest,  false  imprison- 
ment or  malicious  prosecution  shall  lie  against  anyone  connected 
with  the  enforcement  of  the  law',  and  that  the  effect  of  the  adop- 
tion of  this  rule  ' .  .  .  demonstrates  the  absurdity  of  the  argument 
that  a  person  whose  rights  have  been  violated  by  a  police  officer 
may  obtain  redress  against  the  officer'.  I  feel  very  strongly  that 
the  Legislature  was  ill  advised  to  enact  Section  836,  Subparagraph 
1  of  the  Penal  Code  in  1957  adopting  the  rule  of  probable  cause 
justifying  an  arrest.  A  police  officer  would  have  to  have  little 
imagination  not  to  conjure  up  a  set  of  facts  which  would  permit 
him  to  escape  civil  liability  after  having  violated  the  rights  of  a 
law-abiding  citizen. ' '  ^^ 

The  requirement  that  a  misdemeanor  actually  be  committed  in  the 
presence  of  the  arresting  officer  served  to  discourage  arrests  based 
upon  anachronistic,  petty,  or  technical  offenses  when  the  real  purpose 
of  the  arrest  was  to  legalize  a  search. 

Although  the  change  with  regard  to  misdemeanor  arrests  was  de- 
signed to  codify  the  Coverstone  rule,  that  case  dealt  with  the  civil 
liability  of  the  arresting  officer  rather  than  the  admissibility  of  evi- 
dence gained  by  such  an  arrest.  Thus,  subsection  1  might  easily  be 
construed  as  applying  only  to  eases  of  civil  liability. 

Of  subdivision  2,  the  analysis  made  for  the  Judicial  Council  says: 

"The  Supreme  Court  in  1955  left  open  the  question  whether 
subdivision  (2)  of  section  836,  which  remains  unchanged  by  the 
1957  amendments,  authorizes  an  arrest  when  the  person  arrested 
is  in  fact  guilty  of  a  felony,  even  though  there  is  no  reasonable 
cause  for  the  arrest.-  (Footnote  2:  People  v.  Brown,  45  Cal.  2d 
640,  643.)  The  1957  amendments  would  seem  to  make  it  most 
difficult  now  to  hold  invalid  an  arrest  made  under  such  circum- 
stances. 

"It  is  possible  that  the  amendment  to  subdivision  (1)  of  section 
836  broadened  the  powers  of  peace  officers  to  make  arrests  for 
public  offenses  apparently  committed  in  their  presence. ' '  ^^ 

w  Testimony  of  Richard  A.   Bancroft,  N.A.A.C.P.,   San  Francisco,  at  San  Francisco 

liearing-. 
"  Testimony    of    Terry    A.    Francois,    N.A.A.C.P.,    San    Francisco,    at   San   Francisco 

hiearliiK. 
"California.  Judicial  Council  of  the  State  of  California,   "1957  Statutory  Changes  in 

the  California  Law  of  Arrests,"  pp.  8-9. 
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On  this  same  subsection,  a  publication  of  the  Attorney  General's 
office  states : 

"Reasonableness  of  the  Search 

"B.  Search  as  Incident  to  Lawful  Arrest 

"The  legality  of  the  arrest  is  not  necessarily  determinative  of 
the  lawfulness  of  a  search  incident  thereto. 

"AVhen  defendant  has  in  fact  committed  a  felony  an  arrest 
would  be  lawful  without  probable  cause  (Pen.  Code,  §  836  (2)), 
but  the  search  and  seizure  incident  thereto  would  not  be  lawful.^ 
(Footnote  9 :  People  v.  Brown,  45  Cal  2d  640,  648 ;  People  v.  Bur- 
gess, 170  Cal.  App.  2d  36 ;  People  v.  Ingle,  173  A.C.A.  670,  673.)  "  ^^ 

COMPARATIVE   ANALYSIS   OF   STATUTE   BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

841.  The  person  makiug  the  arrest  must  841.  The  person  making  the  arrest  must 
inform  the  person  to  be  arrested  inform  the  person  to  be  arrested 
of  the  intention  to  arrest  him,  of  of  tlie  intention  to  arrest  him,  of 
the  cause  of  the  arrest,  and  the  tlie  cause  of  tlie  arrest,  and  the 
authority  to  make  it,  except  when  authority  to  make  it,  except  when 
the  person  to  be  arrested  is  actu-  the  person  making  the  arrest  has 
ally  engaged  in  the  commission  of  reasonable  cause  to  believe  that 
or  an  attempt  to  commit  an  of-  the  person  to  be  arrested  is  actu- 
fense,  or  is  pursued  immediately  ally  engaged  in  the  commission  of 
after  its  commission,  or  after  an  or  an  attempt  to  commit  an  of- 
escape.                                                                      fense,  or  the  person  to  be  arrested 

is    pursued    immediately    after    its 
commission,  or  after  an  escape. 
Section  841 

The  committee  recommends  that  peace  oiScers  follow  a  policy  of 
informing  the  arrested  person  of  the  charge  against  him  when  there  is 
any  chance  that  he  might  not  already  know  it,  and  in  all  cases  in  which 
the  arrested  person  asks  the  cause  of  his  arrest.  Such  a  policy  would  be 
helpful  in  maintaining  a  co-operative  attitude  on  the  part  of  the  public. 

COMPARATIVE   ANALYSIS   OF   STATUTE    BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

842.  If  the  person  makiug  the  arrest  is  S42.  An  arrest  by  a  peace  officer  acting 
acting  under  the  authority  of  a  under  a  warrant  is  lawful  even 
warrant,  he  must  show  the  war-  though  the  otRcer  does  not  have 
rant,  if  required.                                                   the   warrant   in   his   possession   at 

the  time  of  the  arrest,  but  if  the 
person  arrested  so  requests  it,  the 
warrant  shall  be  shown  to  him  as 
soon  as  practicable. 
Section  842 

Some  objections  have  been  made  to  the  phrase  "as  soon  as  practica- 
ble" in  this  section  on  the  grounds  that  it  is  too  vague  to  be  of  much 
value  to  the  person  arrested.  The  "Argument  in  Support  of  Assembly 
Bill  1857,  relating  to  the  laws  of  arrest  in  California  ..."  says: 

"Warrants  are  generally  on  file  in  the  main  office  of  a  police 
or  sheriffs  department,  and  should  be  able  to  be  produced  well 
within  two  hours  in  any  part  of  any  city  or  county,  thus  avoiding 
any  undue  hardship  on  any  person. ' ' 

1"  California.  Department  of  Justice.  Probable  Cause  to  Arrest  and  Admissibility  of 
Evidence,  by  Bonnie  Lee  Martin.  Rev.  Ed.  (Sacramento:  1960),  p.  157. 

2 — L-2142 
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In  view  of  this  statement,  it  would  not  be  unreasonable  to  allay  fears 
of  abuse  of  this  section  by  adding  a  requirement  that  the  warrant  be 
shown  to  the  person  arrested  within  two  hours  after  his  arrest.  We  are, 
therefore,  proposing  such  an  amendment  in  our  recommendation, 

COMPARATIVE   ANALYSIS   OF   STATUTE    BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

847.  A  private  porson  who  has  arrested         847.  A  private  person  who  has  arrested 
another   for    the    commission   of   a  another   for    the   commission   of   a 

public    offense    must,    without    uu-  public    offense    must,    without    un- 

necessary   delay,    take    the    person  necessary    delay,    take    the    person 

ari'ested    before    a    magistrate,    or  arrested    before    a    magistrate,    or 

deliver  him  to  a  peace  officer.  deliver  him  to  a  peace  officer.  There 

shall  be  no  civil  liability  on  the 
part  of  and  no  cause  of  action 
shall  arise  against  any  peace  offi- 
cer, acting  within  the  scope  of  his 
authority,  for  false  arrest  or  false 
imprisonment  arising  out  of  any 
arrest  when : 

(a)  Such  arrest  was  lawful  or 
when  such  peace  officer,  at  the 
time  of  such  arrest  had  rea- 
sonable cause  to  believe  such 
arrest  was  lawful ;  or 

(b)  When  such  arrest  was  made, 
pursuant  to  a  charge  made, 
upon  reasonable  cause,  of  the 
commission  of  a  felony  by  the 
person  to  be  arrested  ;  or 

(c)  When  such  arrest  was  made 
pursuant  to  the  requirements 
of  Penal  Code  Sections  142, 
838  or  839. 

Secfion  847 

As  to  the  effect  of  the  amendments  to  this  section,  then  Attorney 
General  Edmund  P.  Brown  stated: 

"The  right  to  sue  for  false  arrest  and  false  imprisonment  as  it 
existed  prior  to  this  amendment  is  identical  to  the  right  under  this 
amendment.  The  citizen  had  a  right  to  sue  for  false  arrest  prior 
to  the  amendment  where  the  officer  acted  unlawfully  or  without 
reasonahle  cause;  such  remains  the  law.  This  section  simply  codi- 
fies the  existing  judicial  decisions  on  the  subject."^" 

The  written  argument  for  A.B.  1857  said  of  this  section: 

"If  the  officer  involved  is  orally  ordered  by  a  magistrate  to  ar- 
rest some  person  wlio  committed  or  attempted  to  commit  a  public 
offense  (even  though  not  in  the  presence  of  the  officer)  Penal  Code 
section  838  requires  him  to  arrest  such  pei-son,  although  no  au- 
thority for  such  arrest  appears  in  Penal  Code  section  836,  at  pres- 
ent, or  as  to  be  amended  (See  Frazier  v.  Moffatt,  108  Cal.  App. 
(2d)  379).  The  .same  is  true  of  a  demand  made  of  the  officer  to 
aid  in  an  arrest,  under  Penal  Code  Section  839,  wherein  he  would 
be  chargeable  as  a  principal. 

*•  See  transcript  of  Assembly  Interim  Committee  on  Judiciary,  Subcommittee  on  Con- 
stitutional Rights,  San  Francisco;  July  28-29,  1958,  p.  17. 
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"Therefore  in  order  to  enable  the  officer  to  carry  out  these 
code  requirements,  he  should  be  protected  by  a  code  provision 
specifying  his  immunity  from  liability  when  carrying  out  the 
specific  demands  of  the  code?'^ 

"That  a  peace  officer  is  not  liable  for  false  arrest  or  false  im- 
prisonment when  the  arrest  is  lawful  or  when  he  has  reasonable 
cause  to  believe  the  facts  constitute  a  lawful  arrest,  has  long  been 
the  law  in  California  (See  Murphy  v.  Murray,  74  Cal  App  726; 
Dragna  v.  White,  45  Cal  (2d)  469;  Miller  v.  Glass,  44  Cal  (2d) 
359,  nor  is  he  liable  for  malicious  prosecution  for  acts  done  within 

the  scope  of  his  authoritv.    (See   White  v.   Towers,  37   Cal    2d 

727.)  "22 

In  response  to  a  question  regarding  a  peace  officer's  liability  under 
Section  847  as  it  existed  prior  to  the  amendments,  the  Legislative 
Counsel  stated : 

"You  have  asked  that  we  discuss  the  law  (apart  from  such  effect 
as  the  1957  amendment  of  Section  847,  Penal  Code,  may  have  had) 
relating  to  the  liability  of  a  peace  officer  who  accepts  custody  of 
an  arrested  person  from  a  private  citizen  who  has  made  the  arrest. 

"In  the  time  available  to  us,  we  have  not  found  any  reported 
case  in  which  an  attempt  Vv^as  made  to  hold  an  officer  liable  for 
false  arrest  or  false  imprisonment  in  these  circumstances.  How- 
ever, it  is  difficult  to  see  how  any  liability  of  the  officer  could  arise 
merely  from  the  act  of  accepting  delivery  of  the  arrested  person 
from  the  citizen  who  made  the  arrest.  Section  847  provides  that  a 
private  person  who  has  arrested  another  for  the  commission  of  a 
public  offense  must,  without  unnecessary  delay  take  the  person 
before  a  magistrate  or  deliver  him  to  a  peace  officer  (see,  however, 
Section  849,  Pen.  C,  referring  only  to  taking  the  arrested  person 
before  a  magistrate).  Though  Section  142  of  the  Penal  Code  has 
not  been  construed  in  this  context,  we  note  that  the  section  makes 
a  peace  officer  who  willfully  refuses  to  'receive  .  .  .  any  person 
charged  with  a  criminal  offense '  guilty  of  a  felony,  and  this  section 
could  literally  be  applied  to  the  situation  in  question.  In  any  event, 
acceptance  of  delivery  of  the  arrested  person  from  the  arresting 
citizen  would  seem  to  be  in  accordance  with  law  and  not  an  act 
giving  rise  to  liability.  Of  course,  the  officer  might  thereafter  be 
guilty  of  acts  or  omissions  giving  rise  to  liability,  just  as  in  the 
case  of  an  arrest  originally  made  by  the  officer  himself." 

A  further  question  was  put  to  the  Legislative  Counsel  regarding  the 
meaning  of  the  phrase  "acting  within  the  scope  of  his  authority"  as 
it  is  used  in  this  section.  The  counsel's  opinion  on  this  question  said: 

"The  term  'scope  of  his  authority,'  as  used  in  Section  847,  has 
not  been  construed  by  the  courts.  In  cases  antedating  the  1957 
amendment,  it  was  indicated  that  this  term,  used  with  reference 
to  acts  of  peace  officers,  refers  to  lawful  acts,  and  is  not  the  same 

-'■  Emphasis  ours. 

~  White  V.  Towers,  a  4-3  decision,  sets  out,  in  the  majority  opinion  and  the  dissent, 
detailed  arguments  on  the  desirability  of  allowing  a  suit  for  malicious  prosecu- 
tion. A  recent  and  most  interesting  civil  liability  case  is  Davis,  et  al.  v.  Kendrick, 
52  A.C.  530  (July,  1959).  This  was  an  action  brought  to  recover  damages  for 
wrongful  death  caused  by  an  assault  by  defendant  policeman. 
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as  'color  of  law'  {White  v.  Towers,  37  Cal.  2d  727,  733;  Silva  v. 
MacAnley,  135  Cal.  App.  249,  257).  However,  from  the  context 
in  which  the  term  is  used  in  Section  847  we  believe  it  is  evident 
that  the  term  was  intended  to  cover  more  than  that  which  a  peace 
officer  can  lawfullj'  be  authorized  to  do.  The  section  is  plainly 
intended  to  confer  immunity  with  respect  to  certain  unlawfid  acts 
(see,  partictdarly,  paragraph  (a)  of  8cc.  847 )P  The  term  in  ques- 
tion is  more  commonly  used  in  the  field  of  agency,  with  reference 
to  the  extent  to  which  an  agent  can  bind  his  principal,  and  it  maj- 
be  that  the  term  is  used  in  somewhat  the  same  sense  as  'apparent 
authority'"'  in  the  field  of  agency  (see  2  C.J.S.  p.  1182  et  seq. ; 
3  C.J.S.  p.  138  et  seq.).  However,  we  must  conclude  that  the 
meaning  of  'scope  of  his  authority'  in  Section  847  is  uncertain." 

Some  concern  has  been  expressed  as  to  the  effect  this  amended  section 
may  have  upon  civil  liability  for  false  imprisonment.  For  example,  the 
analysis  prepared  for  the  Judicial  Council  comments : 

"Apparent  Effect  on  Law 

"Prior  to  1IJ57  the  question  as  to  whether  there  existed  a  civil 
cause  of  action  against  peace  officers  for  false  arrest  or  false  im- 
prisonment when  the  arrest  was  made  without  a  warrant  seemed 
to  depend  primarily  on  whether  the  detention  was  authorized  b}' 
section  836  of  the  Penal  Code.^  (Footnote  1 :  'The  question  whether 
the  officers  made  an  unlawful  arrest,  subjecting  them  to  damages 
for  false  imprisonment,  is  governed  by  section  836  of  the  Penal 
Code  111'  {Hughes  v.  Orel),  36  Cal.  2d  854,  857.)  See  Miller  v. 
Glass,  44  Cal.  2d  359,  362;  Coverstone  v.  Davies,  38  Cal.  2d  315, 
319-320;  Oppenheimer  v.  City  of  Los  Angeles,  104  Cal.  App.  2d 
545,  549 ;  22  Cal.  Jur.  2d  46 ;  cf .  Peterson  v.  Bohison,  43  Cal.  2d 
690  (arrest  by  private  person)  ;  Colly cr  v.  8.  II.  Kress  &  Co., 
5  Cal.  2d  175,  180-181  (arrest  by  private  person)  ;  Mvrphy  v. 
Murray,  74  Cal.  App.  726,  729  (arrest  by  peace  officer).) 

''One  exception  should  be  noted.  Even  though  a  lawful  arrest 
occurred,  an  action  for  false  imprisonment  could  be  maintained 
if  the  suspect  was  detained  for  an  unreasonable  period  prior  to 
being  taken  before  a  magistrate.  {Dragna  v.  White,  45  Cal.  2d 
469,  472.)  It  is  not  clear  whether  the  1957  amendments  have  abro- 
gated this  rule.  (See  text  to  Part  VI,  pages  28  and  34.) 

"Amended  section  847  appears  to  have  expanded  this  test  by 
providing  that  in  certain  situations  peace  officers  are  not  civilly 
liable  for  false  arre.st  or  false  imprisonment  regardless,  apparently, 
of  the  validity  of  the  arrest.  The  scope  of  such  immunity  is  dis- 
cussed in  the  remainder  of  this  Part. 

".  .  .  No  liability  for  false  arrest  exists  if  the  arrest  was  lawful. 
The  rule,  however,  has  been  that,  if  a  suspect  were  detained  for 
an  unreasonable  period  of  time  following  his  lawful  arrest,  there 
could  be  liability  for  false  imprisonment.'"'  (Footnote  No.  5:  Dragna 
V.  White,  45  Cal.  2d  469,  472:  Kaufman  v.  Brown,  93  Cal.  App. 
2d  508,  511.)  Section  847  possibly  abrogates  this  rule  by  immuniz- 
ing officers  from  actions  for  false  imprisonment  'arising  out  of  any 
arrest  when:  (a)  Such  arrest  was  lawful.  .  .  .'  " 

=°  lOmphasis  ours. 
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The  same  objection  was  made  by  some  of  the  witnesses  who  testified 
at  legislative  hearings: 

"I  noticed  the  Judicial  Council  opinion  suggests  that  under  the 
detention  section  on  page  49,  part  1,  there  exists  a  question  of 
whether  a  suit  for  false  arrest  or  false  imprisonment  still  lies.  It  is 
unclear.  It  seems  to  be  unclear  because  it  states  in  another  section, 
I  think  847  that  if  there  was  a  valid  arrest  that  no  suit  for  false 
imprisonment  or  false  arrest  shall  lie. ' '  -■* 
and : 

Q.  "Your  position  generally  is  that  you  are  satisfied  with  the 
changes  made  by  the  Legislature  in  1957  but  you  would  oppose 
further  attempts  to  enact  those  provisions  which  were  rejected  by 
the  Legislature  in  1957? 

A.  "Basically  that  is  correct.  I  do  find  I  quarrel  a  little  bit  with 
1857  on  the  immunity  of  a  police  officer  from  suit  for  false  im- 
prisonment or  false  arrest.  The  false  arrest  part  is  all  right  if  it 
is  made  upon  probable  cause  but  the  false  imprisonment  is  some- 
thing different.  A  police  officer  can  have  good  grounds  to  arrest 
an  individual  and  after  he  has  found  out  that  there  was  no  crime 
committed  he  can  still  keep  him  in  jail  on  suspicion.  They  gen- 
erally do  for  about  seventy-two  hours  so  that  portion  I  do  not 
think  is  fair — the  false  imprisonment  to  an  extent."-'' 

This  committee  is  of  the  opinion  that  Section  847  was  not  intended 
to  confer  immunity  for  a  false  imprisonment  which  originated  in  a 
lawful  arrest.  The  testimony  of  those  persons  who  drafted  the  1957 
amendments  indicates  that  they  simply  desired  to  codify  existing 
case  law  on  the  subject.  We  know  of  no  court  opinion  holding  that 
a  lawful  arrest  can  validate  a  subsequent  false  imprisonment.  Never- 
theless, in  view  of  the  apparent  confusion  on  this  point,  we  recom- 
mend that  the  section  be  amended  to  clarify  its  intent  regarding  false 
imprisonment. 

The  problems  described  in  Legislative  Counsel  Opinion  No.  1260 
with  regard  to  the  degree  of  immunity  conferred  by  Section  847  allow 
no  simple  solution.  We  agree  with  the  California  Supreme  Court  that : 

"Police  officers  are  guardians  of  the  peace  and  security  of  the 
community;  their  problems  are  manifest  and  complex  and  they 
should  not  be  held  to  accountability  greater  than  that  required 
of  any  other  reasonable  or  prudent  man  under  like  circum- 
stances. ' '  2® 

At  the  same  time,  the  individual  citizen  is  entitled  to  some  protec- 
tion and  should  be  reimbursed  or  compensated  for  injury  done  to 
him  without  right  and  under  color  of  law.  This  is  an  historical  conflict 
between  two  interests,  both  of  which  must  be  protected  in  order  to  pre- 
serve democratic  government.  We  do  not  believe  that  we  can,  as  yet, 
offer  a  satisfactory  proposal  for  revision  of  this  section.  We  suggest, 

^  Testimony  of  Lawrence  Speiser,   Attorney,  A.C.L.U.  of  Northern  California  at  San 

Francisco  hearing. 
25  Testimony    of    Philip    Erbsen,    Attorney    at    Law,    Los    Angeles,    at    San    Francisco 

hearing. 
^People  V.  Ingle,  53  A.C.  408  (California  Supreme  Court  Crim.  6564,  Jan.  19,  I960). 
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however,  tliat  this  problem  should  be  studied  at  length  during  the  next 
interim  and  legislation  proposed  to  balance,  as  perfectly  as  possible, 
a  vigorous  law  cnlorcomcnt  policy  with  freedom  from  arbitrary  police 
action. 

COMPARATIVE   ANALYSIS   OF   STATUTE    BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957 
849.  AVhon   an   arrest   is   made  without         849.    (a) 
a    warrant    by    a    peace    officer   or 


private  person,  the  person  arrested 
must,  without  unnecessary  delay, 
be  taken  before  the  nearest  or  most 
accessible  magistrate  in  the  county 
in  which  the  arrest  is  made,  and  a 
complaint  stating  the  chai-ge 
against  the  person,  must  be  laid 
before   such   magistrate. 


AFTER  1957 
When  an  arrest  is  made  with- 
out a  warrant  by  a  peace  of- 
ficer or  private  person,  the 
person  arrested,  if  not  other- 
wise released,  must,  without 
unnecessary  delay,  be  taken 
before  the  nearest  or  most  ac- 
cessible magistrate  in  the 
county  in  which  the  offense  is 
triable,  and  a  complaint  stat- 
ing the  charge  against  the 
arrested  person,  must  be  laid 
before  such  magistrate, 
(b)  Any  peace  ofiicer  may  release 
from  custody,  instead  of  tak- 
ing such  person  before  a  mag- 
istrate, any  person  arrested 
without  a  warrant  whenever : 

(1)  He  is  satisfied  that  there 
is  no  ground  for  mak- 
ing a  criminal  complaint 
against  the  person  ar- 
rested. Any  record  of  such 
arrest  shall  include  a  rec- 
ord of  the  release  here- 
under and  thereafter  shall 
not  be  deemed  an  arrest 
but  a  detention  only. 

(2)  The  person  arrested  was 
arrested  for  intoxication 
only,  and  no  further  pro- 
ceedings are  desirable. 

(3)  The  person  arrested  was 
arrested  for  a  misde- 
meanor, and  has  signed 
an  agreement  to  appear 
in  court  or  before  a  mag- 
istrate at  a  place  and 
time  designated,  as  pro- 
vided in  this  code. 

Section  849 

Tliis  section  is  one  of  those  most  extensively  changed  by  the  1957 
amendments. 

Before  getting  into  the  changed  portions  of  the  section,  it  might  be 
well  to  discuss  the  interpretation  of  a  i)hrase  which  is  found  in  the 
section  both  before  and  after  1957  and  that  is  "witliout  unnecessary 
delay." 

Many  persons  have  interpreted  this  phrase  to  mean  no  niore  delay 
than  the  physical  facts  require,  plus  the  earliest  availability  of  a 
magistrate.  From  the  testimony  before  the  committee,  it  is  clear 
that  this  is  not  the  general  interpretation  now  and  has  been  even  less 
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SO  in  the  past.  One  police  chief  expressed  his  present  understanding 
of  the  phrase  as  follows : 

Q.  "I've  been  interested  in  the  testimony  we've  heard  so  far 
about  the  practical  interpretation  placed  on  requirement  that  a 
person  be  taken  before  a  magistrate  without  unnecessary  delay. 
From  some  of  the  testimony  we've  heard  before,  I  gather  that 
the  requirement  is  sometimes  interpreted  to  mean  that  you  can 
delay  not  only  so  long  as  the  physical  facts  require  until  the  mag- 
istrate is  available,  but  also  long  enough  to  conduct  a  little  in- 
vestigation to  check  out  the  officer's  story  and  check  out  the  story 
of  the  arrested  persons,  so  that  you  may  in  fact  delay  longer 
than  is  absolutely  necessary  beyond  the  time  when  the  magistrate 
is  first  available,  subject  only  to  a  48-honr  absolute  limit.  Does 
that  jibe  with  your  understanding?" 

A.  "Yes,  pretty  much.  It  would  have  to  be,  I  think,  a  flexible 
situation  as  to  what  is  deemed  to  be  a  necessary  delay.  In  a  serious 
felony-type  crime,  a  necessary  delay  might  mean  quite  a  consider- 
able length  of  time,  where  in  a  minor  type  of  situation  where  we 
only  had  to  interrogate  a  couple  of  victims  who  might  need  to 
determine  the  validity  of  this  charge,  and  then  if  we  waited  say 
even  a  period  of  8  to  10  hours,  that  could  possibly  be  deemed 
unnecessary  delay.  It  has  to  be  considered  a  flexible  situation.  I 
don't  think  we  can  say  a  cut  and  dried  time.  We  could  put  a  maxi- 
mum on  it  which  is  in  the  statute.  It  still  could  be  construed,  and 
has  been,  I  assume,  in  the  courts  where  six  hours  could  be  unnec- 
essary delay. ' '  ^'^ 

One  district  attorney  informed  the  committee  that,  prior  to  his  ad- 
ministration, procedures  governing  felony  arrests  in  his  county  were 
so  complicated  that  some  people  stayed  in  jail  as  long  as  a  week  with- 
out getting  before  the  magistrate.^^  It  was  this  kind  of  procedure 
which  led  Judge  Vallee  to  say : 

"...  The  detaining  of  persons  in  custody  and  not  taking  them 
before  a  magistrate  without  unnecessary  delay  is  a  prevalent  prac- 
tice. We  have  yet  to  hear  of  any  public  prosecutor,  complying 
with  his  oath  of  office,  prosecuting  any  police  officer  for  violation 
of  Section  825.  The  police  are  permitted  to  flaunt,  defy,  and  vio- 
late the  law  they  have  sworn  to  uphold  by  the  officers  whose  duty 
it  is  to  prosecute  them.  Detention  of  a  prisoner  without  taking 
him  before  a  magistrate  without  unnecessary  delay  is  not  only 
a  violation  of  Section  825 :  it  deprives  the  person  of  his  consti- 
tutional right  to  be  admitted  to  bail  (Const.,  Art.  I,  §  6),  denies 
him  a  speedy  preliminary  hearing  (Const.,  Art.  I,  §  8),  deprives 
him  of  his  right  to  be  advised  of  his  rights  by  a  magistrate  (Pen. 
Code,  §  §  858,  859),  and  in  many  cases  deprives  him  of  the  right 
and  opportunity  to  obtain  counsel.  (Pen.  Code,  §  825.)  In  the 
present  case  the  detentions  of  Grace,  Johnson,  and  Strain  were 
obviously  illegal.  Grace  was  arrested  on  July  7,  1957;  he  was  not 

27  Testimony  of  Francis  L.  Barnett,  Chief  of  Police,  Roseville,  California,  at  Sacra- 
mento hearing. 

=8  Testimony  of  John  M.  Price,  District  Attorney  of  Sacramento  County,  at  Sacramento 
hearing. 
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taken  before  a  magistrate  until  July  12.  Johnson  was  arrested 
on  July  11,  1957;  he  was  not  taken  before  a  magistrate  until  July 
15  or  16.  Strain  was  arrested  on  August  6  or  7,  1957 ;  he  was  not 
taken  before  a  magistrate  until  August  12.  The  ordinary  motive 
for  extended  failure  to  take  a  prisoner  before  a  magistrate  is  not 
unrelated  to  the  purpose  of  extracting  a  confession.  {Mallory  v. 
Vniied  States,  354  U.S.  449  (77  S.Ct.  1356,  1  L.Ed.2d  1479).) 
It  would  seem  that  the  only  possible  way  of  stopping  the  illegal 
practices  of  the  police  is  a  similar  rule  in  the  state  courts.  But 
as  an  intermediate  reviewing  court,  we  are  bound  by  the  deci- 
sions of  the  Supreme  Court  holding  that  the  mere  illegal  detention 
of  a  person  under  arrest,  no  matter  for  how  long,  is  not  ground 
for  excluding  a  confession. 

"The  judgments  and  the  orders  denying  new  trials  are  affirmed. 
The  appeals  from  the  orders  denying  probation  are  dismissed. "  ^^ 

Shinn,  P.  J.,  and  "Wood  (Parker)  J.,  concurred. 

Appellants'  petitions  for  a  hearing  by  the  Supreme  Court  were  de- 
nied February  4,  1959.  Carter,  J.,  and  Schauer,  J.,  were  of  the  opinion 
that  the  petition  should  be  granted. 

Mr.  Robert  Burns,  Assistant  City  Attorney  of  Los  Angeles  testified 
regarding  detention  practices  as  follows: 

Q.  ".  .  .  there  have  been  examples  of  cases  where  people  were 
not  brought  before  a  magistrate  in  48  hours  and  I  wonder  just 
how  often  this  happens,  is  there  any  special  reason  for  it  or  has 
there  been  a  change  in  practice  since  those  cases,  so  that  it  now 
never  happens.  Just  what  is  the  answer? 

A.  "No,  it's  happened  quite  regularly  up  to,  you  might  say,  the 
People  vs.  Grace.  .  .  . 

Q.  "Do  I  understand  that  the  net  effect  of  this,  since  Drngna 
vs.  White,  the  Los  Angeles  Police  Department,  at  any  rate,  has 
accepted  the  proposition  that  it  is  nccessai-y  to  issue  the  com- 
plaint and  bring  the  person  arrested  before  a  magistrate.  .  . 

A.  "Within  forty-eight  hours, 

Q.  ".  .  .  not  to  exceed  forty-eight  hours. 

A.  "That  is  what  we  have — I've  directed  that  ever  since  Dra</na 
vs.  White.  I  think  it's  the  only  department  in  California  that  has. 
Since  the  Grace  case,  I  think  a  lot  of  them  are  following  it — I 
would  say  most  people  are. ' '  ^° 

Apparently  the  widespread  presumption  before  Dragna  vs.  White, 
decided  in  1055,  and  People  vs.  Grace,  1958,  was  that  only  the  person 
arrested  on  a  warrant  must  be  taken  before  a  magistrate  within  48 
hours. 

Q.  "Mr.  Burns,  haven't  the  courts,  though,  so  construed  that, 
as  far  as  the  rights  for  the  defendant  or  the  arrested  person  are 
concerned,  they  do  not  make  a  distinction  whether  it's  an  arrest 
with  a  warrant  or  without  a  Avarrant? 

»  People  vs.  Grace  166  C.A.  2d  68  :  332  P.  2d  811. 

»  Testimony  of  Robert  Burns,  Assistant  City  Attorney  of  Los  Angeles,  at  Sacramento 
liearlng. 
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A.  "That  is  what  the  court  has  said  in  this  case,  in  the  IJragna 
Case  I  said,  because  we  had  three  or  four  cases,  if  48  hours  hadn't 
gone  by,  why  worry  about  it.  That's  the  point  1  made  in  the 
Dragna  vs.  White.  Now  all  you  have  to  worry  about  is  the  right 
start — and  then  they  took  up  several  other  cases  which  similarly 
had  lumped  the  two,  and  said  that  forty-eight  hours  applies  to 
both  of  them. 

Q.  "Hasn't  this  been  historical  though,  even  before  the  Dragna 
Case? 

A.  "Not  to  any  extent  .  .  ."^^ 

Since  a  very  small  percentage  of  arrests  were,  and  are,  made  with 
a  warrant,  in  the  great  majority  of  cases  the  police  felt  themselves  free 
to  hold  a  defendant  until  they  were  ready  to  produce  him  before  a 
magistrate. 

A  witness  from  the  Alameda  County  District  Attorney's  office 
testified  as  follows  regarding  detention  practices  in  his  area: 

Q.  "Did  you  follow  a  different  procedure  before  the  Supreme 
Court  announced  its  interpretation  of  825,  in  the  case  of  Dragna 
vs.  White? 

A.  "I  would  say  that  in  the  last  perhaps  three  or  four  years, 
there  has  been  a  growing  consciousness  of  the  duty  of  the  officer 
involved,  to  charge  the  person  or  release  him  within  this  48- 
hour  period,  .  .  . 

Q.  "Whether  he  was  arrested  or  not? 

A.  " — yes,  that's  correct  .  .  ."^^ 

The  public  defender  of  San  Francisco  suggested  that  Section  849, 
as  amended  in  1957,  allows  the  old  practices  to  continue  more  or  less 
under  color  of  law. 

Q.  "Is  it  your  feeling  that  Section  849  as  amended  in  1957  per- 
mits the  arrest  of  a  person  without  probable  cause? 

A.  "We  haven't  any  doubt  about  it  ...  I  think  the  law  en- 
forcement officials  have  to  have  statutes  under  which  to  operate. 
I  think  they  try  to  interpret  them  to  the  best  of  their  ability.  But 
when  you  find  you  get  a  statute  on  the  book  like  Section  849,  which 
isn't  specific  in  what  is  meant  by  a  reasonable  period  of  time, 
...  I  say  the  Legislature  is  responsible,  not  the  arresting  offi- 
cer." ^^ 

We  believe  that  the  Penal  Code  should  spell  out  the  requirement 
that  in  all  cases  an  arrested  person  shall  be  taken  before  a  magistrate 
within  48  hours  of  his  arrest,  and  that  this  period  of  time,  excepting 
Sundays  and  holidays,  shall  be  the  maximum  reasonable  delay.  It  should 
also  be  made  clear  that  an  unreasonable  delay  may  consist  of  far  less 
time  than  48  hours.  If  a  schedule  of  bails  has  been  made  up,  which 
includes  the  offense  for  which  the  person  was  arrested,  he  shall  be 

3'  Ibid. 

^  Testimony  of  Albert  E.  Hederman,  Jr.,  Assistant  District  Attorney,  Alameda  County, 
at  Sacramento  hearing. 

^  Testimony  of  Edward  T.  Mancuso,  Public  Defender,  City  and  County  of  San  Fran- 
cisco, at  Sacramento  hearing. 
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entitled  to  make  bail  on  a  Sunday  or  a  holiday.  Section  825  should  be 
amended  to  include  arrests  made  witliout  a  warrant. 

In  1959  Assemblyman  Louis  Francis  introduced  a  bill  defining  the 
term  "booking".  This  definition  has  been  added  to  the  Penal  Code 
as  subdivision  21  of  Section  7. 

"To  'book'  signifies  the  recordation  of  an  arrest  in  official  police 
records,  and  the  taking  by  the  police  of  fingerprints  and  photo- 
graphs of  the  person  arrested,  or  any  of  these  acts  following  an 
arrest. ' '  ^-i 

Although  there  is  now  a  definition  of  booking  and  a  requirement  that 
an  arrested  person  be  permitted  to  make  one  completed  phone  call 
after  booking,  there  is  no  legal  requirement  that  an  arrested  person 
be  booked  at  all.  It  is  a  common  practice  to  conduct  the  interrogation 
of  a  prisoner  after  his  arrest,  but  before  booking  liim.  Thus,  the  pur- 
pose of  his  phone  call,  to  preclude  incommunicado  detention,  is  effec- 
tively frustrated.^"^ 

We  recommend  that  an  arrested  person  be  booked  within  three  hours 
of  his  arrest,  or  that  the  arresting  officer  shall  file  a  statement  with 
the  magistrate  explaining  why  the  arrested  person  was  not  booked 
within  three  hours  and  indicating  time  and  place  of  arrest,  force, 
if  any,  used  in  effecting  the  arrest,  all  places  to  which  the  arrested 
person  was  taken  prior  to  booking  and  the  purpose  of  taking  him  to 
such  places. 

Section  849a 

The  first  cliange  made  in  this  section,  the  addition  of  the  phrase, 
"if  not  otherwise  released,"  will  be  considered  in  conjunction  with 
the  provisions  of  849(b). 

The  second  change  made  in  this  section  was  in  regard  to  the  magis- 
trate before  whom  the  arrested  person  is  taken.  Before  1957  an  arrested 
person  was  taken  before  the  nearest  or  most  accessible  magistrate  in 
the  county  in  which  ihe  arrest  was  made.  Since  the  1957  change,  such 
person  is  taken  before  the  nearest  or  most  accessible  magistrate  in  the 
connty  in  which  the  offense  is  triable. 

The  "Argument  in  Support  of  Assembly  Bill  1857  Relating  to  the 
Law  of  Arrest  in  California"  stated  of  this  change: 

"The  second  part  of  the  amendment  is  made  to  cover  arrests 
made  by  officers  of  one  county  in  another  county.  For  instance, 
if  a  San  Francisco  police  officer  without  a  warrant  arrests  a 
defendant  in  San  Mateo  County  for  an  offense  committed  in  San 
Francisco  County,  he  is  required  now,  under  Penal  Code  section 
849,  to  take  him  before  a  San  Mateo  magistrate  and  seek  a  com- 
plaint there.  This  is  an  arbitrary  and  useless  command,  because 
the  proper  court  and  venue  are  in  San  Francisco  County  (See 
Penal  Code  Section  777  that  jurisdiction  lies  in  the  county  where 
the  offense  was  committed).  Therefore  the  additional  amendment 
should  be  made  to  provide  for  presentment  before  the  magistrate 
in  the  proper  county. 

»«  See  Penal  Code,  Sec.  7.21,  p.  5. 
»  See  Sec.  851.5.  Op.  Cit. 
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''For  all  practical  purposes,  arrests  made  without  warrant  in 
one  county  for  offenses  committed  in  another  county  are  restricted 
to  felonies,  because  an  arrest  for  a  misdemeanor  must  be  made  at 
the  time  of  the  commission  of  the  offense  or  in  fresh  pursuit  of  the 
offender  (See  Jackson  v.  Superior  Court,  98  Cal.  App.  2d  183). 
For  arrests  under  warrmit,  the  person  arrested  for  a  misdemeanor 
may  be  admitted  to  bail  in  the  county  where  arrested  (Penal  Code 
section  822)  but  a  person  arrested  under  a  felony  warrant  must 
be  returned  to  the  county  where  the  warrant  was  issued  (Penal 
Code  Section  821)." 

However,  Penal  Code  Section  821  contains  the  following  provision 
for  bail : 

' '  If  the  defendant  is  arrested  in  another  county,  the  officer  must, 
upon  being  required  by  the  defendant,  take  him  before  a  magis- 
trate in  that  county,  who  must  admit  him  to  bail  in  the  amount 
specified  in  the  endorsement  referred  to  in  Section  815a,  and  direct 
the  defendant  to  appear  before  the  court  or  magistrate  by  whom 
the  warrant  was  issued  on  or  before  a  day  certain  which  shall  in 
no  case  be  more  than  10  days  after  such  admittance  to  bail.  If 
bail  be  forthwith  given,  the  magistrate  shall  take  the  same  and 
endorse  thereon  a  memorandum  of  the  aforesaid  order  for  the 
appearance  of  the  defendant. 

"If  the  warrant  on  which  the  defendant  is  arrested  in  another 
county  does  not  have  bail  set  thereon,  or  if  the  defendant  arrested 
in  another  county  does  not  require  the  arresting  officer  to  take 
him  before  a  magistrate  in  that  county  for  the  purpose  of  being 
admitted  to  bail,  or  if  such  defendant,  after  being  admitted  to 
bail,  does  not  forthwith  give  bail,  the  arresting  officer  shall  im- 
mediately notify  the  law  enforcement  agency  requesting  the  arrest 
in  the  county  in  which  the  warrant  was  issued  that  such  defend- 
ant is  in  custody,  and  thereafter  such  law  enforcement  agency 
shall  take  custody  of  such  defendant  within  five  days  in  the  county 
in  which  he  was  arrested  and  shall  take  such  defendant  before 
the  magistrate  who  issued  the  warrant,  or  before  some  other  mag- 
istrate of  the  same  county. ' '  ^^ 

At  least  some  of  the  proponents  of  this  change  of  venue  were  under 
the  impression  that  a  person  arrested  under  this  section  would  be  en- 
titled to  bail : 

"...  Furthermore,  it  should  be  pointed  out  that  an  accused  is 
still  protected  from  unreasonable  acts  of  the  officer  by  the  avail- 
ability of  bail  .  .  .  "37 

This  has  not,  however,  been  the  opinion  generally  expressed  to  the 
committee.  Following  are  some  of  the  comments  made  upon  this  par- 
ticular change : 

"Penal  Code  Section  849 — the  committee  has  questioned  several 
individuals  on  this  question  as  to  whether  there  is  some  hiatus  in 


s«  California  Penal  Code,  Sec.  821. 

s"  Testimony  of  Edmund  G.  Brown  at  San  Francisco  hearing. 
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the  law  on  the  situation  where  a  person  is  arrested  without  a  war- 
rant in  a  county  other  than  the  county  in  which  the  crime  is  triable. 
Can  he  get  bail  without  KC'i>it?  back  to  the  county  in  which  the 
crime  was  committed?  Tlie  answer  appears  to  be  in  the  code  as 
it  stands  now,  that  no,  he  cannot.  There  does  not  appear  to  be  any 
jurisdiction  within  the  county  where  he  is  arrested  and  certainly, 
as  Professor  Sherry  suggested,  this  should  follow  the  same  pattern 
as  the  situation  where  there  is  an  arrest  with  a  warrant.  "^^ 

"...  Section  849  is  probably  unconstitutional  because  it  is  in 
conflict  with  the  constitutional  right  of  bail  ...  "  ^^ 

"lie  certainly  should  have  that  jurisdiction.  He  (the  magistrate 
in  county  of  arrest)  should  also  definitely  have  the  jurisdiction  of 
setting  bail  so  that  a  person  is  not  held  awaiting  the  arrival  of 
authorities  from  another  jurisdiction.  We  recently  had  a  case  where 
a  party  was  in  jail  for  nearly  10  days  and  in  that  particular  county 
they  had  a  trial  on.  They  said  they  didn't  have  an  officer  to  send 
down.  They  were  just  going  to  have  to  wait  until  the  trial  was  over 
and  they  could  find  someone  to  send  down  to  pick  them  up.  So  that 
was  it.  The  man  stayed  in  jail  until  that  period  of  time  and  there 
wasn't  a  thing  we  could  do.  We  couldn't  get  him  out  on  bail.  We 
couldn't  get  him  released  or  anything. 

"...  We  have  had  mam'  cases  where  prisoners  were  taken  into 
custody  and  held  in  prison  for  a  period  of  five  or  six  days,  before 
they  are  picked  up  by  the  authorities  from  other  counties,  without 
any  possibility  of  these  people  getting  out  on  bail,  in  the  mean- 
time.'"»" 

The  State  Bar  of  California,  in  December  of  1959,  took  a  position 
favoring  amendment  of  this  procedure  in  the  manner  which  had  earlier 
been  proposed  in  A.B.  2039.  The  pertinent  section  of  that  bill,  in- 
troduced by  Assemblyman  John  A.  O'Connell,  has  been  summarized  by 
the  Legislative  Counsel  as  follows : 

"^Modifies  rules  governing  arrest  on  a  felony  warrant  in  a  county 
other  than  the  count}-  from  which  the  warrant  issued,  to  provide, 
generally',  that  the  person  arrested  shall  be  taken  before  a  magis- 
trate in  the  county  of  arrest  unless  he  expressly  waives  the  right, 
rather  than  that  he  be  taken  before  a  magistrate  of  the  county 
from  which  the  warrant  issued,  unless  he  recjuires  otherwise.  How- 
ever, in  cases  in  which  anu)nnt  of  bail  is  not  endorsed  on  warrant, 
and  arrested  person  is  taken  before  magistrate  of  county  of  arrest, 
the  magistrate  shall  fix  bail  as  otherwise  i)rovide(l  by  law,  or  may 
refuse  to  fix  bail  if  refusal  is  authorized  by  law. 

"Requires  that  a  person  arrested  without  a  warrant  must  be 
taken  before  a  magistrate  in  the  county  in  which  the  arrest  is 
made,  rather  tlian  the  county  in  which  the  offense  is  triable.  Pro- 
vides, hoAvever,  that  defendant  may  waive  right  to  be  taken  before 
magist?-ate  of  county  of  arrest.  Details  procedure  to  be  followed 
Avhen  person  so  arrested  is  taken  before  magistrate  of  county  of 
arrest." 


"•  Te.stimony  of  L.awrence  W.  Spelser  at  San  Francisco  hearing. 
"•Testimony  of  .Tames  MncTniils  at  San  Francisco  hearing. 

"Testimony  of  Edward  T.  Mancuso,  Tublic  Defender,  City  and  County  of  San  Fran- 
cisco at  Sacramento  hearing. 
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We  recommend  that  the  ehanjie,  proposed  in  A.B.  2039,  and  ap- 
proved by  the  State  Bar,  be  put  into  effect  by  the  Legislature  during 
the  1961  General  Session. 

Section  849b 

The  "Argument  in  Support  of  Assembly  Bill  1857  Relating  to  the 
Law  of  Arrest  in  California"  says  of  this  change  which  was  proposed 
in  that  bill : 

"...  Present  legal  thinking  (see  Dragna  v.  White,  45  Cal.  2d 
469)  indicates  that  while  an  arrest,  based  upon  a  reasonable  cause, 
is  lawful,  yet  a  subsequent  detention  could  be  unlawful.  Such 
would  be  the  case  if  after  arrest,  but  before  arraignment,  the 
arresting  officer  learned  of  facts  which  destroyed  the  belief  upon 
which  his  reasonable  cause  was  based.  It  would  then  be  the  duty 
of  the  arresting  officer  to  take  steps  to  cause  the  release  of  the 
person  arrested  from  further  custody.  Yet  under  present  code  law, 
the  officer  does  not  have  authority  to  release  a  person  under  arrest. 
Under  Penal  Code  Section  853.1,  a  citation  may  now  be  issued  in 
lieu  of  taking  before  a  magistrate  a  person  arrested  for  violation 
of  a  county  ordinance,  and  a  similar  provision  in  respect  to  arrests 
for  city  ordinances  is  now  before  the  State  Legislature.  This,  in 
itself,  should  be  sufficient  reason  for  the  adoption  of  the  above 
section." 

It  might  be  noted  at  this  point  that  the  issuance  of  a  citation  is  not 
done  '  *  in  lieu  of  taking  before  a  magistrate ' '  in  the  same  degree  as  the 
change  made  to  this  section.  Under  the  procedure  governing  the  issu- 
ance of  citations  for  misdemeanors,  the  arrested  person  signs  a  written 
agreement  to  appear  before  the  magistrate  at  a  specified  time  and  place. 
The  magistrate  fixes  the  amount  of  bail  he  thinks  necessary  to  guarantee 
the  appearance  of  the  arrested  person  and  may,  if  such  person  does  not 
appear  at  the  time  specified,  continue  the  proceedings  against  him. 
Thus,  under  the  citation  sections  (853.1  for  city  or  county  ordinances 
and  853.6  for  state  misdemeanors)  the  discretionary  power  as  to 
whether  an  arrested  person  should  be  held  or  released  is  retained  by 
the  magistrate. 

The  analysis  prepared  for  the  Judicial  Council  points  out  that  no 
clear  limit  is  set  upon  the  time  within  which  an  arrested  person  may  be 
detained  under  this  section : 

"The  provision  in  Section  849  that  a  person  arrested  mu,st  be 
taken  before  a  magistrate  'without  unnecessary  delay'  applies 
only  to  persons  'not  otherwise  released'  pursuant  to  subdivision 
(b).  There  is  no  express  requirement  of  a  speedy  release  in  subdi- 
vision (b).  Unless  'not  otherwise  released'  means  'not  otherwise 
previously  released,'  it  is  not  clear  what  duty  is  placed  upon  an 
officer  to  effect  the  release  within  a  reasonable  length  of  time." 

And: 

"...  When  a  suspect  is  ultimately  released  pursuant  to  subdi- 
vision (b)  of  Section  849,  possibly  there  is  no  restriction  upon 
the  length  of  his  detention,  and  if  this  is  true,  it  follows  that  it 
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may  not  be  possible  to  state  a  cause  of  action  for  false  imprison- 
ment. ' ' 

The  possibility  that  this  section  mi<?ht  preelnde  false  imprisonment 
suits  has  already  been  considered  in  tliis  report.  See  discussion  under 
Section  847. 

There  is  a  Avide  diversity  of  opinion  as  to  the  effects  of  this  section 
and  also  as  to  the  desirability  of  revising  it.  Excerpts  from  some  of  the 
testimony  on  this  section  follow: 

"Now,  the  other  section — 849,  I  will  have  to  confess  that  is  a 
type  of  procedure  that  we  have  used  since  1944.  This,  as  you 
recall,  has  been  a  subject  of  some  controversy  among  district 
attorne^^s.  I  believe  the  district  attorney  of  Ventura  County  wrote 
a  law  review  article  on  the  subject. 

"There  have  been  those  district  attorneys  who  claim  that  once 
a  man  has  been  apprehended  by  a  police  officer  or  a  peace  officer 
there  must  be  a  complaint  filed  against  him  and  he  must  be  pro- 
duced in  court  and  he  must  have  bail  placed.  We  have  never  be- 
lieved that.  We  believe  that  when  a  district  attorney,  if  he  is  called 
upon  to  make  a  decision,  comes  to  the  conclusion  that  a  man  is  not 
to  be  prosecuted  for  one  reason  or  another,  he  should  be  imme- 
diately released  and  that  it  is  not  necessary  to  subject  him  to 
further  legal  proceedings."'*^ 

"...  the  notion  of  a  detention  with  a  disavowal  of  arrest  would 
probably  be  unconstitutional  under  that  section  unless  the  Con- 
stitution itself  were  amended.  "^- 

"  Getting  to  the  changes  in  the  law  of  arrest  which  were  made 
in  1957,  1  think  there  Avas  an  excellent  comment  in  the  oi)inion 
put  out  by  the  jndicial  council  which  I  realize  has  not  j^et  been 
adopted,  that  Penal  Code  Section  833  and  849b  appear  to  autliorize 
searching,  (luestioning,  detention  and  release  prior  to  an  arrest. 
This  could  be  sloppy  draftsmanship.  That  is  a  little  unclear  but 
this  interpretation,  I  think,  is  a  valid  one  in  looking  at  those 
sections. ' '  '^^ 

"Prior  to  1957,  Section  849  PC  provided  safeguards  which 
tended  to  assure  an  arrested  person  fair  treatment.  It  provided 
for  a  division  of  the  function  of  government.  The  peace  officer  is 
made  the  accuser,  the  judge  and  the  jury.  Such  authority  vested 
in  any  one  person  is  a  contradiction  of  the  theory  of  democracy. 
Obviously  such  a  state  of  all'airs  is  completely  devoid  of  fairness 
and  would  seem  to  violate  the  due  process  clause  of  the  Fourteenth 
Amendment  to  the  TJ.  S.  Constitution  as  well  as  the  comparable 
provision  of  the  California  Constitution.""*^ 

"I  would  look  at  one  ]nirticular  cliange  which  I  would  have 
some  rather  definite  opinions  regarding.  Tliis  would  be  section  849 
which  was  amended  by  the  Legislature  in  li)57.  Broadly  sj)eaking 
again.  I  feel  that  regardless  of  the  benefits  Avhich  might  be  derived 
from  Ihis  ])articular  section,  thai   thci-c  would  be  a  very  definite 

*•  Testimony  of  Thoma.s  C.  Lynch,  District  Attorney,  San  Francisco,  at  San  Francisco 
liearinK- 

*»  Testimony  of  James  Maclnnis,  Practising  Attorney,  San  Francisco,  at  San  Fran- 
cisco hearing. 

"Testimony  of  Lawrence  Spelser  at  San  Francisco  hearing. 

"  Testimony  ol  Joseph  G.  Kennedy  at  San  Francisco  hearing. 
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question  as  to  the  constitutionality  of  this  sort  of  delegation  of 
power  to  police  and  another  point  on  which  I  certainly  feel  more 
capable  of  speaking  would  be,  after  being  in  the  academic  phase 
of  police  work  for  many  years  and  in  actual  police  work  for  many 
years,  I  don't  feel  that  the  police  are  ready  for  this  type  or  this 
kind  of  responsibility. 

"...  The  number  3  section  I  would  certainly  recognize  as  a 
very  progressive  move  in  the  law.  The  question  that  I  raise  would 
be  with  reference  to  subsections  1  and  2  .  .  . 

"...  I  think  various  proposals  might  be  presented  by  police 
agencies  themselves  saying,  'We  handle  this  particular  situation 
in  this  particular  way.'  Still,  this  is  the  law  at  the  present  time 
and  within  the  law  itself  we  have  a  situation  where,  although  it 
hasn't  been  mentioned  here,  I  can  very  well  see  in  the  situation 
a  great  deal  of  opportunity  for  corruption.  I'm  not  assuming  that 
there  is  any  nor  am  I  assuming  that  there  will  be.  But  I'm  saying 
that  the  section  very  definitely  provides  a  fertile  ground  for  this 
type  of  activity.  Getting  back  to  my  original  statement,  I'm  also 
saying  that  police  agencies  have  not  developed  to  the  extent,  ethi- 
cally and  professionally,  that  I  feel  in  my  mind  that  we  could 
afford  to  place  this  type  of  responsibility  upon  them. 

"...  I  think  it's  the  type  of  responsibility  that  should  be 
lodged  elsewhere  .  .  . 

Q.  "Do  you  think  that  section  was  intended  or  may  very  well 
be  used  as  a  means  for  interrogation  of  suspects — 

A.  '  *  This  sort  of  thing  has  been  used  for  that  and  I  think  it  can 
be  used  for  those  purposes  now. 

"...  My  complaint  is  the  fact  that  a  greater  percent  of  the 
offenses  handled  by  the  police  are  misdemeanor  offenses  and  a 
greater  percent  of  these  offenses  are  handled  strictly  by  the  police, 
making  the  decisions,  of  course,  as  to  whether  an  arrest  should 
be  made  and  also  making  an  added  decision  as  to  whether  a  release 
should  be  had,  which  in  my  opinion,  creates  a  fertile  ground  for 
corruption  to  say  the  least.  It  also  places  too  much  responsibility 
into  the  hands  of  the  police. 

Q.  "Are  you  suggesting  then  that  a  possible  improvement  in 
Section  849  might  be  the  elimination  of  B  (1)  and  an  amendment 
to  B  (3)  which  would  make  it  apply  to  both  felonies  and  misde- 
meanors ? 

A.  "That's  right. "43 

Those  persons  who  favor  the  retention  of  Section  849(b)  in  its 
present  form  contend  that  it  is  a  convenience  both  to  the  police  and 
to  the  arrested  person. 

Opponents  of  the  section  argue  that  whatever  convenience  adheres 
to  the  arrested  person  under  this  arrangement  is  outweighed  by  the 
danger  that  police  arrests  and  releases,  unchecked  by  judicial  super- 
vision, may  make  for  a  greater  number  of  unwarranted  arrests.  The 
feeling  is  that  the  necessity  of  supervision  encourages  the  police  to  make 

«  Testimony  of  Dr.  Allen  Gammage,   Supervisor,  Law  Enforcement  Training,   Sacra- 
mento State  College,  at  Sacramento  hearing. 
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sure  that  ])robable  cause  exists  before  the  arrest  is  made.  Of  this  point 
the  Public  Defender  of  San  Francisco  testified  as  follows: 

Q.  "Is  it  your  feeling  that  Section  849  as  amended  in  1957 
permits  the  arrest  of  a  person  without  probable  cause? 
A.  "We  haven't  any  doubt  about  it,  .  .  ."^^ 

It  is  impossible  to  learn  from  arrest  records  just  what  the  practice 
has  been  throughout  the  state  Avith  regard  to  the  use  of  this  section. 
First  of  all,  it  is  not  necessary  to  make  any  record  whatever  of  such 
a  detention.  Section  849 (b)l  merely  states  "Any  record  of  such  arrest 
shall  .  .  ."It  does  not  require  that  sucli  record  be  made.  Police  de- 
partments throughout  the  State  follow  widely  varying  practices  of 
reporting  such  arrests.  Some  departments  make  no  record  at  all; 
otliers  report  the  arrest  and  show  a  release  under  Penal  Code  Section 
849;  still  others  simply  say  "released"  or  "no  complaint"  without 
mentioning  any  specific  section.  The  reason  for  the  latter  practice  has 
been  attributed  to  reluctance  on  the  part  of  a  police  officer  to  use 
Section  849(b)  1  because  it  states  that  the  release  may  be  made  when- 
ever "He  is  satisfied  that  there  is  no  ground  for  nuiking  a  criminal 
complaint  against  the  person  arrested." 

The  variation  may  best  be  illustrated  by  a  felony  arrest  as  a  result 
of  mistaken  identity.  In  at  least  one  city  ^"^  the  disposition  would  show 
that  the  arrest  was  the  result  of  a  mistake.  In  other  areas,  the  same 
disposition  would  vary  from  "detention  only"  to  "no  complaint  filed." 
The  disposition  shown  upon  such  an  arrest  record  can  have  a  serious 
effect  upon  the  social  and  economic  future  of  an  arrested  person. 
Apart  from  such  coiisiderations,  tlie  lack  of  any  uniform  booking  pro- 
cedure makes  it  impossible  to  evaluate  the  results  of  different  enforce- 
ment policies.  For  example,  some  departments  show  a  remarkably 
high  percentage  of  felony  arrests  in  the  "dismissed  by  police"  cate- 
gory.'*^ Otliers  show  fewer  felony  arrests  dismissed  but  release  a  great 
many  who  have  been  booked  on  "vagrancy  "  ^^  or  "en  route"  charges. 
Still  others  show  none  of  these  dis])ositions  in  a  disproportionate  degree, 
but  simply  arrest  and  release  under  Section  849(b)  without  making 
any  record  at  all. 

The  need  for  uniform  booking  procedures  was  pointed  out  by  a 
number  of  witnesses. 

"  .  .  .  *I  submit  that  in  an  overwhelming  majority  of  the  cases 
in  which  an  arrested  person  is  booked  cnroute,  he  is  not  wanted 
elsewhere  and  the  arresting  authorities  are  resorting  to  subterfuge, 
in  order  to  prevent  his  release  on  bail.'  In  a  majority  of  cases  in- 
volving enroute  bookings,  the  person  held  is  of  no  great  import- 
ance, in  a  criminal  sense,  and  i)resents  no  problem  to  society.  .  .  . 

"  ...  It  seems  to  us  that  standardized  methods  of  booking 
need  to  be  established  by  the  entire  State.  We  feel  uniform  methods 
which  are  established  should  eliminate  the  enroute  booking,  ex- 
cepting cases  where  the  arresting  authorities  have  actual  knowl- 
edge, either  by  way  of  teletype,  wanted  circular,  or  other  methods 

"Testimony  of  Kdward  T.  Mancuso,  Public  Defender,  City  and  County  of  San  Fran- 
cisco, at  Sacramento  hearing. 
"See  testimony  of  District  Attorney  John  Price  at  Sacramento  hearing. 
*•  See  Appendix  F. 
«»  See  Appendix  G. 
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equally  reliable,  that  a  defendant  is  wanted  in  another  jurisdic- 
tion  "5« 

''It  is  evident  from  the  testimony  that  there  has  been  a  cry- 
ing need  for  standard  booking  procedures.  There  are  no  standard 
booking  procedures.  It  was  explained  that  nothing  is  said  about 
booking.  You  will  not  find  booking  in  the  code.  The  only  thing  is 
a  section  on  "Keepers  of  a  jail  shall  keep  a  register.'  .  .  .  "  ^^ 

Q.  "Dr.  Gammage,  what  kind  of  overall  statewide  booking  pro- 
cedure, if  any,  would  you  recommend  ?  A  partially  overall  program 
or  one  that  varies  in  each — 

A.  "Yes,  partially  overall  program.  I  think  very  definitely  that 
when  you're  dealing  in  procedural  matters  you  have  such  dif- 
ferences in  size  of  agencies,  such  differences  in  regard  to  the  man- 
power of  the  agency,  that  many  agencies  would  be  tremendously 
handicapped  if  they  were  required  we'll  say,  by  law,  to  pull  a  pro- 
cedure which  is  spelled  out  specifically  for  all  agencies  in  the 
State.  I  think  this  would  be  very  detrimental.  However,  I  do  think 
that  in  these  situations  a  degree  of  uniformity  can  be  established 
through  discovering  the  core  of  the  situation  and  requiring  uni- 
formity in  this  respect. 

Q.  "In  some  matters ? 

A.  "Right. "52 

This  opinion  is,  of  course,  not  entirely  unanimous.  Reservations  upon 
a  local  control  basis  were  expressed  by  at  least  one  witness  and  there  are 
doubtless  others  who  share  his  view : 

"I  think  that  question  more  probably  belongs  in  a  police  de- 
partment, as  a  matter  of  policy.  I  think  there  is  a  tendency  towards 
uniformity  all  the  time,  by  virtue  of  the  CII,  with  a  big  part  of 
these  turned  in  to  them.  These  meetings  are  held;  police  get  to 
know  each  other ;  they  check  methods ;  and  if  the  other  fellow 's  got 
a  better  method  than  you  have,  then  you  think  about  instituting 
it  in  your  town.  I  think  all  of  these  are  driving  toward  a  uniform 
procedure.  Our  distances  are  less  and  we're  getting  more  in  each 
other's  territories.  Crime  becomes  a  bigger  business,  so  police  de- 
tection has  to  become  equally  big,  but  whether  or  not  you  want 
uniform  statistics,  every  time  you  make  a  uniform  requirement, 
you  take  away  from  local  authorities,  local  governments — and  the 
whole  United  States  is  built  on  the  idea,  as  I  take  it,  that  we  don't 
want  the  government  doing  anything  that  the  citizens  can  do  best 
for  themselves.  And  if  the  towns  want  to  run  it  this  way  and  it's 
still  good,  there's  two  choices — (a)  or  (b).  If  they  want  (a),  why 
not  let  them  have  it,  but  I  do  think  that  you're  driving  toward 
these  adoptions  of  uniform  statistics. ' '  '^^' 


^  Testimony  of  Edward  T.  Mancuso,  Public  Defender,  City  and  County  of  San  Fran- 
cisco, at  Sacramento  liearing. 

^  Testimony  of  Lawrence  Speiser  at  San  Francisco  hearing.  . 

63  Testimony  of  Dr.  Allen  Gammage,  Supervisor,  Law  Enforcement  Trainmg,  bacra- 
mento  State  College,  at  Sacramento  hearing.  ,         ,  .   c, 

B3  Testimony  of  Robert  Burns,  Assistant  City  Attorney,  Los  Angeles,  at  Sacramento 
liearing. 
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In  view  of  the  severe  penalties  involved,  felony  arrest  statistics  are 
of  «i:reat  importance.  However,  considered  from  the  aspect  of  total 
nnmbers  of  peoi)le  involved,  the  effects  of  misdemeanor  arrests  are  far 
greater.  The  greatest  point  of  contact  between  the  citizen  and  the 
criminal  law  is  throngli  a  misdemeanor  arrest.  At  the  time  of  the  first 
such  arrest,  an  individual  forms  his  attitudes  regarding  all  aspects 
of  the  administration  of  the  criminal  law.  It  is  at  this  time  that  the 
greatest  opportunity  exists  to  attack  the  problem  of  the  growing  crime 
rate  through  a  program  of  prevention.  IJnfortunately,  it  is  exactlj^  at 
this  point  that  we  find  tlie  greatest  lack  of  information. 

Not  knowing  the  causes  of  crime  and  the  effects  of  various  factors 
upon  the  crime  rate  makes  it  difficult  to  adopt  legislation  with  a  liigh 
degree  of  assurance  that  it  is  the  most  effective  possible.  The  expense 
of  collecting  meaningful  information  regarding  the  administration  of 
justice  at  the  misdemeanor  level  could  easily  be  outweighed  by  the 
financial  savings  made  j^ossible  by  such  a  program.  For  example,  could 
the  cost  of  the  present  ANC  program  be  cut  significantly  by  an  earlier 
and  less  costly  program  of  vocational  guidance  at  the  local  level?  Does 
the  handling  of  prisoners  in  certain  types  of  institutions  (jail  camps, 
farms,  overcroAvded  facilities,  etc.)  affect  the  rate  of  recidivism? 

Various  programs  for  the  treatment  of  alcoholics  are  in  operation 
throughout  the  State.  There  is,  however,  no  effective  followup  of 
prisoners  released.  A  reporting  program  on  the  misdemeanor  level  might 
make  it  possible  to  compare  different  treatment  programs  in  terms  of 
expense,  rate  of  recidivism,  etc. 

At  the  request  of  the  committee,  Mr.  Konald  H.  Beattie,  Chief  of  the 
Bureau  of  Criminal  Statistics,  submitted  the  following  statement  on 
this  subject : 

"Under  the  Criminal  Statistics  Act,"''  the  Bureau  of  Criminal 
Statistics  under  the  Attorney  General  may  request  almost  any  type 
of  information  with  respect  to  crime  and  delinquency  from  any  of 
the  public  ofificials  in  the  State  concerned  with  this  subject.  Over 
the  past  14  years  of  the  bureau's  existence,  there  has  been  de- 
veloped a  collection  of  information  on  all  adults  arrested  for 
felonies  and  their  police  dispositions.  ]\Iore  recently,  data  have 
been  developed  on  juveniles  arrested  and  their  ])olice  dispositions. 
These  data  are  submitted  in  the  form  of  monthly  sununary  reports 
by  each  law  enforcement  agency  of  the  State.  In  addition,  there 
has  been  developed  a  system  of  individual  reports  on  each  person 
prosecuted  in  the  superior  courts  of  the  State,  placed  on  probatioji 
by  the  superior  courts,  and  each  juvenile  referred  to  probation 
departments  and  jnvenile  courts.  This  has  permitted  a  fairly  com- 
prehensive picture  of  the  number  of  persons  involved  in  serious 
crime,  and  for  those  who  are  prosecuted  on  felony  charges,  the  out- 
come in  the  superior  courts.  At  the  present  time,  there  is  almost  no 
information  reported  or  available  concerning  persons  prosecuted  in 
the  municipal  courts  on  misdemeanor  charges  or  persons  held  in 
jail,  either  awaiting  disposition  or  committed  under  sentence. 

"In  order  to  take  stejis  to  meet  the  need  for  information  on  local 
detention,  an  item  for  funds  was  placed  in  the  "B"  Section  of 

•♦California  Penal  Code,  Part  4,  Title  3,  Sections  13000-30. 
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the  bureau's  budget  for  the  fiscal  year  1959-60,  but  this  item  was 
not  granted.  The  request  was  repeated  in  the  1960-61  presentation 
of  items  to  be  included  in  the  budget  which  will  be  submitted  to  the 
Legislature  this  spring. 

"While  the  Bureau  of  Criminal  Statistics  has  the  authority  to 
request  information  regarding  local  detention,  there  is  no  point 
or  purpose  in  attempting  to  do  so  until  a  staff  is  available  to 
process,  compile,  and  analyze  the  information  reported.  This  was 
the  reason  for  the  request  in  the  last  general  budget  session  and 
in  the  current  budget  session.  If  the  present  request  to  establish  a 
section  in  the  bureau  to  develop  local  detention  information  on 
both  adult  aud  juvenile  criminal  offenders  is  approved,  efforts  will 
immediately  be  made  to  evolve  a  reporting  system  which  will  give 
information  on  persons  booked  into  jails,  jail  camps,  and  local 
juvenile  facilities.  If  accurate  data  are  to  be  developed  regarding 
exactly  what  happens  in  these  situations,  it  will  require  reporting 
on  an  individual  case  basis.  This  will  provide  data  relating  to  the 
persons  involved — age,  sex,  race,  offense — as  well  as  the  specific 
data  relating  to  the  time  held,  the  reason  and  circumstances  of 
release. 

"Whether  or  not  such  a  reporting  plan  would  attempt  to  cover 
all  persons  booked  for  criminal  offenses  is  a  question  for  further 
consideration.  Certainly,  it  should  cover  all  persons  booked  into 
county  jails.  The  use  of  city  jails  involves  so  many  very  short-term 
commitments  for  such  offenses  as  drunkenness,  vagrancy,  and  dis- 
orderly conduct,  that  the  effort  to  develop  detailed  information 
on  them  would  not  seem  to  be  commensurate  with  the  value  that 
might  be  received. 

' '  The  total  crime  picture  in  California  now  involves  reports  from 
400  independent  law  enforcement  agencies,  besides  58  (each) 
county  prosecuting  agencies,  superior  courts,  and  probation  offices, 
as  well  as  county  jails.  At  the  present  time  there  is  no  information 
available  from  the  several  hundred  municipal  and  justice  courts. 
In  order  to  obtain  complete  information,  at  least  in  those  areas  of 
crimes  against  the  person  and  property,  which  should  be  the  sub- 
ject of  extensive  knowledge,  there  must  be  developed  some  method 
of  obtaining  data  from  the  municipal  courts  as  to  what  has  hap- 
pened to  individual  persons  charged  with  such  offenses. 

' '  One  proposal  which  should  be  given  careful  consideration  is  to 
require  that  a  transcript  of  the  disposition  of  every  person  prose- 
cuted in  a  municipal  or  justice  court  be  sent  to  the  state  identifi- 
cation and  statistical  bureaus,  with  a  coj^y  to  the  original  arresting 
agency.  Otherwise,  the  record  of  what  happened  to  persons  arrested 
and  charged  with  offenses  is  never  clear.  A  requirement  of  tran- 
scripts from  the  inferior  courts  has  already  been  established  by 
the  Legislature,  in  connection  Avith  traffic  offenses.  Transcripts  of 
such  offenses  are  now  forwarded  to  the  Department  of  Motor  Ve- 
hicles for  their  records.  From  the  standpoint  of  public  joolicy,  it 
seems  equally,  if  not  more  important,  to  require  that  the  outcome 
of  criminal  cases  be  reported  to  those  agencies  which  have  the 
criminal  records  beginning  with  the  arrest  and  charge  of  each 
person  who  is  brought  before  these  courts.  If  such  a  requirement 
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were  made,  one  of  the  very  important  items  that  should  be  incor- 
porated in  the  information  supplied  is  the  local  or  state  identifica- 
tion number  of  each  person  involved.  Otherwise,  it  would  be  very 
difficult  to  determine  witli  certainty  Avhether  the  person  reported 
as  prosecuted  and  disposed  of  in  court  was  identical  with  the  per- 
son whose  arrest  record  was  on  file  with  the  local  law  enforcement 
agency  and  the  state  identification  bureau. ' '  ^^ 

Apparently  no  legislation  is  required  to  collect  statistical  informa- 
tion regarding  local  detention  practices.  This  committee  believes  that 
it  would  be  to  the  advantage  of  the  State  for  the  Legislature  to  approve 
a  budget  item  providing  for  the  collection  of  such  information  by  the 
Bureau  of  Criminal  Statistics.  We  also  recommend  that  a  transcript 
showing  the  disposition  of  every  person  prosecuted  in  a  municipal  or 
justice  court  be  sent  to  the  Bureau  of  Criminal  Identification  and 
Investigation. 

COMPARATIVE    ANALYSIS   OF   STATUTE    BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

850.  A  justice  of  the  supreme  court,  or         850.  A   telegraphic   copy   of   a    warrant 
a  judRe  of  a  .superior  court,  may,  may  be  sent  by  telegraph  or  tcle- 

by  an  indorsement  under  his  hand  type  to  one  or  more  peace  officers, 

upon  a  warrant  of  arrest,  authorize  and   such   copy    is   as   effectual    in 

the    service    thereof    by    telegraph,  the   hands   of   any   officer,   and   he 

and   thereafter   a   telegraphic  copy  must  proceed  in  the  .same  manner 

of   sudi    warrant    may    be    sent   by  under  it  as  though  he  held  the  orig- 

telegraph    to    one    or    more    peace  inal    warrant    issued    by    a    magis- 

officers,    and    such    copy    is   as   ef-  trate. 

fectual  in  the  hands  of  any  officer, 
and  he  must  proceed  in  the  same 
manner  under  it  as  Ihnugli  lie  held 
an  original  warrant  issued  by  the 
magistrate  making  the  indorsement. 

Section  850 

This  change  is  one  which  simplifies  the  sending  of  a  warrant  by 
telegraph  or  teletype.  Tlie  committee  knows  of  no  objection  to  this 
amendment. 

SECTION   851.5  ADDED   IN   1959 
Section  851.5.    (Right  of  person  arrested  to  make  at  least  one  telephone  call  com- 
pleted to  his  attorney,  employer,  or  a  relative :  Deprivation  of  rights 
granted  l)y  section:  Penalty.) 

(a)  Any  person  arrested  has,  immediately  after  he  is  booked,  the 
right  to  make,  at  his  own  expense,  in  the  presence  of  a  public 
officer  or  employee,  at  least  one  telephone  call  from  the  police 
station  or  other  place  at  which  lie  is  booked,  completed  to  the 
person  calh'd.  who  may  be  his  attorney,  employer,  or  a  relative. 
(I))  Any  pni)]ic  officer  or  employer  who  deprives  an  arrested  per- 
.son  of  the  rights  granted  bv  this  section  is  guilty  of  a  mis- 
(i.'ineanor.  (Added  l)y  Stats.  11)59,  ch.  1HG2,  §  1.) 

Section  851.5 

Although  this  section  was  not  a  part  of  the  1957  legislation,  but  was 
addi'd  in  lf)59,  we  are  including  it  because  it  is  an  important  one  and 
(•l().s(^ly  related  to  some  of  the  sections  under  consideration. 

This  section,  as  originally  proposed,  provided  for  one  completed  call 
at  no  expense  to  the  arrested  person.  However,  many  objections  were 

"  statement  submitted  to  committee  by  Mr.  Ronald  H.  Beattle,  Chief  of  the  Bureau  of 
Criminal  Statistics. 
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made  on  the  ground  that  the  cost  would  be  prohibitive.  The  committee 
heard  the  following-  testimony  on  this  point: 

Q.  "You  probably  recall  that  the  original  bill  did  not  have  the 
provisions  that  the  arrested  person — and  many  police  chiefs,  in 
fact  one  in  particular,  said  this  was  going  to  run  into  millions  of 
dollars.  I  disputed,  and  T  think  the  majority  of  the  members  of 
the  Committee  disputed,  but  this  was  what  we  were  confronted 
with  and  they  had  the  statistics  and  we  couldn't  disprove  it. 

A.  ".  .  .1  don't  want  the  Committee  to  be  misled,  but  there 
is  only  a  small  percentage  of  people  that  are  arrested  and  taken 
into  custody  that  have  an  interest  for  making  a  phone  call,  .  .  . 
in  order  to  contact  an  attorney  or  contact  an  employer  or  contact 
a  friend.  "^^ 

The  committee  asked  the  Los  Angeles  Police  Department  how  much 
their  budget  had  to  be  augmented  because  of  the  adoption  of  Section 
851.5  and  we  were  informed  that  the  expense  to  the  city  had  been 
reduced : 

"Your  question  concerning  the  size  of  the  budget  item  neces- 
sary to  maintain  the  policy  of  allowing  one  completed  phone  call 
to  each  person  booked  cannot  be  directly  answered  in  terms  of 
dollars  and  cents.  However,  by  an  analysis  of  the  procedural 
changes  brought  about  by  the  phone  call  policy,  perhaps  you  will 
be  able  to  estimate  the  figure  in  which  you  are  interested. 

"Prior  to  the  adoption  of  the  present  policy,  the  Los  Angeles 
Police  Department  completed  one  phone  call  for  each  prisoner  at 
city  expense,  exercising  the  degree  of  control  necessary  in  order  to 
prevent  prisoners  from  establishing  alibis,  warning  their  accom- 
plices, etc.  When  the  change  in  the  law  made  a  completed  phone 
call  a  matter  of  right  for  each  prisoner,  pay  telephones  were  in- 
stalled at  each  city  jail  facility.  Since  that  time,  the  number  of 
calls  made  at  city  expense  has  been  reduced  to  include  only  those 
calls  for  prisoners  who  have  not  had  enough  money  to  place  their 
own  call.  As  a  result,  the  expense  to  the  city  has  been  reduced 
by  the  operation  of  the  new  policy.  It  is  not  known  to  what 
degree  this  expense  has  been  reduced  as  there  are  no  separate 
records  for  expense  of  these  phone  calls  as  opposed  to  other  phone 
calls  for  city  business. 

"The  expense  for  rental  of  the  pay  telephone  from  October, 
1959,  through  May  15,  1960,  amounted  to  $300,  while  gross  re- 
ceipts from  the  paid  calls  were  $504.  So  it  would  appear  that  the 
new  policy  has  saved  money  for  the  city  rather  than  created  an 
additional  expense. 

"We  trust  this  information  will  be  sufficient  for  your  needs. "^'^ 

Not  all  police  departments  followed  the  Los  Angeles  policy  before 
1959  with  regard  to  telephone  calls.  Apparently  not  all  of  them  today 

^  Testimony  of  Edward  T.  Mancuso,  Public  Defender,  City  and  County  of  San  Fran- 
cisco, at  Sacramento  liearing. 

*'  Letter  from  City  of  Los  Angeles,  Cliief  of  Police,  W.  H.  Parker,  by  Thomas  Reddin, 
Deputy  Chief  Commander,  Bureau  of  Corrections,  June  23,  I960,  to  Assembly 
Interim  Committee  on  Criminal  Procedure. 
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follow  the  requirements  of  Section  851.5,  for  reasons  unconnected  witli 
the  expense  involved : 

"...  One  excuse  after  another  is  heing  used  to  prevent  a 
liberal  interpretation  of  this  section,  such  as,  the  lines  are  all  busy 
or  that  they  have  no  change,  or  in  the  case  where  they  take  the 
money  away  from  the  person  in  custody.  Since  there  is  no  money 
on  the  person  or  the  individual,  they  cannot  make  any  call.  The 
riglit  of  a  person  taken  into  custody  to  telephone  for  the  purpo.se 
of  contacting  an  attorney  or  his  employer,  or  a  member  of  his 
family  is,  in  our  opinion,  one  of  the  rights  that  should  be  guarded 
and  protected  by  this  committee,  wherever  possible.  "We  believe  that 
this  section  .should  be  restudied,  that  the  person  taken  into  custody 
should  be  allowed  more  than  one  completed  call,  together  with 
the  fact  that  the  words  'at  his  own  expense'  must,  under  all 
circumstances,  be  deleted  from  this  section.  The  legislation,  as  it 
now  stands,  in  the  statute  books,  might  just  as  well  not  be  there, 
as  it  is  not  accomplishing  the  purpose  for  which  it  was  intended, 
nor  are  the  people  being  taken  into  custody  being  given  the 
opportunity  of  making  contact  with  an  attorney,  their  employer, 
or  their  famil}',  which  was  the  original  intention  of  the  legislation. 

"...  The  only  qu(\stion  was  that  in  cross-examining  the  three 
deputies  that  handled  these  problems  .  ,  .  they  were  all  unani- 
mous in  the  fact  that  they  had  and  do  continuously  receive  com- 
plaints that  they  haven't  been  able  to  make  telephone  calls. "^^ 

The  committee  recommends  that  the  section  be  amended  to  delete  the 
words,  *at  his  own  expense.'  It  would  seem  reasonable  to  allow  the 
police  to  charge  .such  toll  against  any  money  in  possession  of  the  per- 
son at  the  time  of  arrest,  but  no  per.son  should  be  prevented  from 
contacting  an  attorney,  relative,  or  friend  for  lack  of  funds. 

COMPARATIVE   ANALYSIS   OF    PENAL    CODE    SECTION    BEFORE   AND    AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

1524.  It  may  be  Lssued  upon  either  of         l.">24.  A    .search    warrant    may    be    is- 
the  following  grounds :  sued    upon   any   of   the   following 

grounds : 

1.  "When  the  property  was  stolen  1.  When  the  property  was  stolen 
or  embezzled  ;  in  which  case  it  or   embezzled. 

may  be  taken  on  the  warrant 
from  any  place  in  which  it  is 
concealed,  or  from  the  posses- 
sion of  the  person  by  whom  it 
was  stolen  or  embezzled,  or 
from  any  person  in  whose  pos- 
session it  may  be. 

2.  Wlien  it  was  used  as  the  means  2.  When  the  property  or  things 
of  committing  a  felony;  in  were  used  as  a  means  of  com- 
which  case  it  may  be  taken  on  mitting  a  felony. 

the  warrant  from  the  place  in 
which  it  is  concealed,  or  from 
the  possession  of  the  person 
by  whom  it  was  used  in  the 
commission  of  the  offense,  or 
from  any  person  in  whose  pos- 
session it  may  be. 


w  Testimony  of  EfUvard  T.  Mancuso,  Public  Defender,  City  and  County  of  San  Fran- 
cisfo.  at  Sacramento  hearing. 
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AFTER  1957 
n.  When  the  property  or  thin^ 
are  in  the  possession  of  any 
person  with  the  intent  to  use 
it  as  a  means  of  committing  a 
public  offense,  or  in  the  pos- 
session of  another  to  whom  he 
may  have  delivered  it  for  the 
purpose  of  coneealins:  it  or  pre- 
venting its  being  discovered. 
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3.  When  it  is  in  the  possession 
of  any  person  with  the  intent 
to  use  it  as  a  means  of  com- 
mitting a  public  offense,  or  in 
the  possession  of  another  to 
whom  he  may  have  delivered 
it  for  the  purpose  of  conceal- 
ing it  or  preventing  its  being 
discovered ;  in  which  case  it 
may  be  taken  on  the  warrant 
from  such  person,  or  from  any 
place  occupied  by  him.  or  un- 
der his  control,  or  from  the 
possession  of  the  person  to 
whom  he  may  have  so  de- 
livered it. 

4.  When  the  property  is  a  cask, 
keg.  bottle,  vessel,  siphon,  can. 
case,  or  other  package,  bear- 
ing printed,  branded,  stamped, 
engraved,  etched,  blown,  or 
otherwise  attached  or  produced 
thereon  the  duly  filed  trade- 
mark or  name  of  the  person  by 
whom.  or  in  whose  behalf,  the 
search  warrant  is  applied  for. 
in  the  possession  of  any  person 
except  the  owner  thereof,  with 
intent  to  sell  or  traffic  in  the 
same,  or  refill  the  same  with 
intent  to  defraud  the  owner 
thereof,  with  such  intent,  and 
without  such  owner's  consent 
thereto,  or  unless  the  same 
shall  have  been  purchased 
from  the  owner  thereof ;  in 
which  case  it  may  be  taken  on 
the  warrant  from  such  person, 
or  from  any  place  occupied  by 
him,  or  under  his  control,  or 
from  the  possession  of  the  per- 
son to  whom  he  may  have  de- 
livered it. 

Section  1524 

The  Legislative  Counsel  describes  the  changes  made  iu  this  section 
as  follows : 

"The  cases  relating  to  the  section  prior  to  the  1957  amendment 
indicated  that  the  courts  would  not  enlarge  the  classes  of  prop- 
ertr  for  which  a  warrant  could  be  issued  (see  People  v.  Ciirono. 
46"Cal.  2d  2S8;  Stern  v.  Superior  Court,  76  Cal.  App.  2d  772). 
The  1957  amendment  added  a  new  class  (4),  to  wit.  '"When  the 
property  or  things  to  be  seized  consist  of  any  item  or  constitutes 
any  evidence  which  tends  to  show  that  a  particular  person  has 
committed  a  f elouv. '  .  .  . "  ^^ 


When  the  property  or  things 
to  be  seized  consist  of  any 
item  or  constitutes  any  evi- 
dence which  tends  to  show  a 
felony  has  been  committed,  or 
tends  to  show  that  a  particu- 
lar person  has  committed  a 
felony. 

The  property  or  things  de- 
scribed in  this  section  may  be 
taken  on  the  warrant  from  any 
place,  or  from  any  person  in 
whose  possession  it  may  be. 


'Legislative  Counsel  Opinion  No.  1012,  Feb.  3,  1958. 
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The  committee  has  heard  testimony  from  only  one  witness  on  this 
section  as  amended  in  1957.  District  Attorney  Thomas  C.  Lynch  of 
San  Francisco  expressed  his  approval  as  follows: 

Q.  "...  I  would  assume  then  that  you  are  generally  satisfied  by 
the  changes  made  by  the  legislature  in  the  laws  of  arrest  in  1957  ? 

A.  "That  is  correct,  and  most  particularly  with  one  subject  that 
has  not  even  been  discussed  and  that  is  the  law  on  search  warrants. 

Q.  "We  did  broaden  the  law  .  .  . 

A.  "That  is  right. 

Q.  ".  .  .  giving  law  enforcement  authorities  the  power  to  ob- 
tain warrants  where  thej^  otherwise  .  .  . 

A.  "I  think  the  most  important  change,  Mr.  O'Connell,  was 
that  as  it  was  we  could  only  look  for  a  bottle,  a  keg,  or  a  siphon  and 
a  few  archaic  things  in  the  old  days  and  now  we  can  look  for  evi- 
dence which  answers  the  question  of  the  general  public  every  time 
we  appear  looking  for  evidence,  'why  don't  you  go  and  get  a  search 
warrant?'  Well,  we  couldn't  in  the  old  days.  Now  we  can  and  I 
think  as  peace  officers  realize  the  possibility  of  the  application  of 
the  new  section  that  you  will  find  a  much  more  extensive  use 
of  search  warrants."''*' 

COMPARATIVE   ANALYSIS   OF   PENAL   CODE    SECTION    BEFORE   AND   AFTER 
1957   AMENDMENTS 

BEFORE   1957  AFTER   1957 

1526.  The    magistrate    must,    before    is-         1526.  The  magistrate  may,  before  issu- 
suing    the    warrant,    examine    on  ing     the     warrant,     examine     on 

oath    the    comphainant,    and    any  oath  the  person  seeking  the  war- 

witnesses    he    may    produce,    and  rant   and   any    witnesses   he   may 

take  their  depositions  in  writing,  produce,   and   must   take   his  affi- 

and  cause  them  to  be  subscribed  davit  or   their   affidavits   in   writ- 

by  the  parties  making  them.  ing,   and   cause   same   to   be   sub- 

scribed   by    the    party    or   parties 
making  same. 

Section  7526 
The  Legislative  Counsel's  analysis  of  the  1957  changes  in  this  section 

states : 

"Section  1526  of  the  Penal  Code,  relating  to  procedure  prior  to 
issuance  of  a  search  warrant,  was  amended  by  Chapter  1882,  Stat- 
utes of  1957.  The  amendment  made  it  permissive,  rather  than 
mandatory,  that  a  magistrate,  before  issuing  a  warrant,  examine 
on  oath  the  person  seeking  the  warrant  and  any  witnesses  he  may 
produce.  The  amendment  further  modified  the  section  by  substi- 
tuting 'affidavit'  for  'deposition'  in  the  provision  recpiiring  the 
magistrate  to  take  the  deposition  of  the  complainant  and  the 
depositions  of  such  witnesses  as  he  may  produce.  This  does  not 
appear  to  be  a  substantive  change,  as,  prior  to  the  1957  amend- 
ment, issuance  of  a  search  warrant  on  an  officer's  affidavit  was 
sanctioned  by  the  courts  (see  People  v.  Acosta,  142  Cal.  App.  2d 
59;  Modern  Loan  Co.  v.  Police  Court,  12  Cal.  App.  582).  The 
amendment  of  the  section  to  refer  to  'person  seeking  the  warrant,' 
rather  than  'complainant'  appears  to  be  nonsubstantive  in  char- 
acter. "«i 
The  committee  has  heard  no  objoetioiis  to  this  section  as  it  now  stands. 

••  Testimony  of  District  Attorney  Thomas  C.  Lynch,  at  San  Krancisco  hearing. 
» Legrlslatlve  Counsel  Opinion  No.  1012,  Feb.  3,  1958. 


PART  III 

RECORDS  OF  ARREST 

FINDING  No.  1 

The  committee  finds  that  the  employment  application  form  used  by 
the  California  State  Personnel  Board  at  the  present  time  asks : 

"9a.  Have  you  as  a  juvenile  or  adult  ever  been  detained  by  law 
enforcement  officers,  or  arrested,  or  convicted  of  any  offense  other 
than  traffic  violations?" 

RECOMMENDATION  No.   1 

The  committee  reconimcncU  that  it  be  made  unlawful  for  any  em- 
ployment application  form  used  by  the  State  of  California  to  ask 
whether  the  applicant  has  ever  been  detained  or  arrested.  We  believe 
that  forms  of  this  type  should  inquire  only  as  to  convictions. 

FINDING  No.  2 

The  committee  finds  that  hundreds  of  persons  are  arrested  and  re- 
leased in  California  every  year  without  a  complaint  ever  having  been 
filed  against  them.  Each  of  these  persons  acquires  a  permanent  arrest 
record  which  presents  a  serious  handicap  to  his  prospects  of  employ- 
ment. 

RECOMMENDATION  No.  2 

The  committee  recommends : 

A.  That  the  Commission  on  Peace  Officers  Standards  and  Train- 
ing place  special  emphasis  in  its  training  program  upon  the  neces- 
sity to  establish  probable  cause  before  making  an  arrest. 

B.  That  a  transcript  showing  the  disposition  of  every  person 
prosecuted  in  a  municipal  court  be  sent  to  the  Bureau  of  Criminal 
Identification  and  Investigation. 

C.  That  in  those  arrests  which  do  not  reach  court,  and  where 
a  record  of  the  arrest  was  sent  to  the  CII  or  FBI,  the  arresting 
agency  shall  forward  the  disposition  to  the  same  agency. 

D.  That  the  Bureau  of  Criminal  Identification  and  Investiga- 
tion define  uniform  categories  to  be  used  by  reporting  agencies 
throughout  the  State  in  showing  dispositions  on  arrest  records  in 
those  cases  in  which  the  arrest  does  not  result  in  a  conviction. 

FINDING  No.  3 

The  committee  finels  that  there  is  no  law  prohibiting  the  disclosure 
of  arrest  records  to  other  than  law  enforcement  agencies. 


(57) 
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RECOMMENDATION  No.  3 

We  recommend  that  legislation  be  enacted  prohibiting  the  divnl- 
gence  of  records  of  arrest  to  any  person  other  than  a  bona  fide  law 
enforcement  officer. 

RECORDS  OF  ARREST 

Statistics  compiled  by  the  Department  of  Jnstice  show  that  80,661 
felony  arrests  were  reported  to  the  Bnrean  of  Criminal  Identification 
and  Investigation  in  1959.  Of  these  23,;}63,  or  29  percent,  were  released. 
Com])aral)le  figures  for  misdemeanor  arrests  are  not  available  bnt  it 
seems  reasonable  to  assnme  that  the  number  of  such  arrests  foUoAved 
by  release  is  substantial.^ 

From  the  above  figures  it  can  readily  be  seen  that  thousands  of  Cali- 
fornians  who  have  never  been  convicted  of  a  crime  have  permanent 
arrest  records  on  file  with  the  Bureau  of  Criminal  Identification  and 
Investigation  and,  also,  with  the  Federal  Bureau  of  Investigation. 
These  records  cover  eases  ranging  from  mistaken  identity  -  to  cases 
in  which  a  conviction  was  impossible  because  of  some  factor  such  as  the 
death  of  the  complaining  witness.  The  problems  created  for  an  arrested 
person  at  either  end  of  this  scale  are  much  the  same. 

The  most  important  result  of  such  an  arrest  record  appears  to  be 
financial.  For  some  time  legislators  have  received  complaints  from 
persons  who  have  either  lost  jobs  or  been  unable  to  obtain  employ- 
ment because  of  an  arrest  record.  As  a  result  of  such  letters  A.B.  2016 
was  introduced  during  the  1959  Session  of  the  Legislature  by  Assem- 
blymen John  A.  0 'Council  and  William  Munnell.  The  provisions  of 
the  bill  were  summarized  as  follows  bj^  the  Legislative  Counsel: 

"Provides  that  upon  the  determination  of  a  criminal  action  or 
proceeding  against  a  person,  in  his  favor,  his  photographs,  finger- 
print impressions,  and  records  of  arrest,  made  by  direction  of  the 
police  after  the  arrest  giving  rise  to  the  action  or  proceeding,  or 
made  during  pendency  of  same,  and  copies  thereof,  shall  be 
returned  to  him  on  demand.  Makes  failure  to  comply  with  demand 
a  misdemeanor." 

A.B.  2016  ran  into  strong  opposition  from  law  enforcement  organiza- 
tions and  Mas  referred  to  this  committee  for  interim  study.  We  have 
asked  for  information  and  advice  from  jurisdictions  which  use  such 
a  rule  and  we  have  taken  testimony  from  interested  witnesses  at  a 
hearing  in  Los  Angeles  on  November  12,  1959. 

This  committee  did  not  have  enough  staff  or  budget  to  allow  a  thor- 
ough search  to  determine  how  many  states  or  countries  allow  the 
destruction  of  records  of  arrests  which  do  not  result  in  conviction. 
From  readily  availabl(>  materials  we  learned  that  the  states  of  IMiclii- 
gan,  Illinois,  New  York,  and  Ohio  have  some  jirovision  for  expunging 
such  records.  Most  Australian  states  either  have  such  a  legislative 
provision  or  follow  the  practice  of  expunging  such  records  upon  re- 
quest. England  has  such  legislation  and  strictlj'-  adheres  to  it. 

Following  is  a  brief  description  of  these  provisions  and  modifications 
to  date : 


1  For  one  Indication  of  the  misdemeanor  release  picture,  see  Appendix  G. 
'  See  Appendix  H  for  one  of  a  number  of  mistal<en  Identity  cases  coming:  to  the  at- 
tention of  the  committee  as  described  In  a  UPI  release  of  September  25,  1959. 
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New  York 

Section  944  of  the  Code  of  Criminal  Procedure  derives  from  former 
Section  622  of  the  Correction  Law.  Section  622  of  the  Correction  Law 
was  amended  by  Laws  of  1929,  Chapter  243  and  the  subject  matter  of 
that  section  was  contained  in  former  Prison  Law,  Section  32,  as  added 
by  Laws  of  1926,  Chapter  702. 

"Section  944. 

Upon  the  determination  of  a  pending  criminal  action  or  pro- 
ceeding against  a  person,  in  favor  of  such  person  (unless  another 
criminal  action  or  proceeding  is  pending  against  him  or  her  or 
unless  such  person  has  previously  been  convicted  in  this  State  of 
a  crime  or  of  the  otfense  of  disorderly  conduct  or  of  being  a 
vagrant  or  disorderly  person  or  has  previously  been  convicted 
elsewhere  of  any  crime  or  offense  which  would  be  deemed  a  crime 
or  the  offense  of  disorderly  conduct,  vagrancy  or  being  a  dis- 
orderly person  if  committeed  within  the  State),  his  or  her  photo- 
graph, photographic  plate  or  proof,  fingerprint  impressions,  photo- 
graphic copy  or  photographic  plate  taken  or  made  while  such 
action  or  proceeding  is  pending  by  direction  or  authority  of  any 
police  officer,  sheriff,  peace  officer,  or  any  member  of  any  police 
department,  and  all  duplicates  and  copies  made  thereof  during 
such  action  or  proceeding,  shall  be  returned  on  demand  to  such 
person  by  the  police  ofBcer,  sheriff,  peace  officer  or  any  member 
of  any  police  department,  having  any  such  photograph,  and  finger- 
prints, photographic  plate  or  proof,  copy  or  duplicates  in  his 
possession,  or  under  his  control,  and  such  police  officer,  sheriff, 
peace  ofScer  or  member  of  police  department  failing  to  comply 
with  the  requirements  hereof,  shall  be  guilty  of  a  misdemeanor. 
Added  L.  1958,  c.  881,  §  3 ;  amended  L.  1959,  c.  647,  §  1,  eff.  Jan. 
1,1960." 

The  language  within  parentheses  was  added  during  the  1959  Session 
at  the  request  of  law  enforcement  agencies. 

Michigan 

Until  Act  92  of  the  Public  Acts  of  1958,  an  arrested  person  who  was 
discharged  without  a  warrant  being  issued  or  a  defendant  who  was 
acquitted  was  entitled  to  his  arrest  records  back  upon  application  to 
the  appropriate  court.  Many  members  of  the  bar  felt  that  this  was 
an  unfair  procedure  in  that  it  penalized  those  who  were  in  ignorance 
of  the  law.  As  a  result,  the  above-mentioned  act  was  passed,  requiring 
the  mandatory  return  of  all  fingerprint  cards  and  arrest  records  where 
the  person  arrested  was  not  brought  to  trial,  or  if  brought  to  trial,  was 
acquitted. 

The  Attorney  General  of  Michigan  commented  on  the  adoption  of  Act 
92  as  follows : 

"The  principal  objection  of  the  police  to  this  bill  has  been  that 
it  is  often  difficult  to  find  the  person  to  return  his  records  to  him, 
and  that  it  puts  an  undue  burden  on  the  police  ofKcials  to  have 
to  track  down  such  persons  in  order  to  return  their  records.  It 
has  been  recommended,  therefore,  by  such  police  officials  that  the 
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statute  provide  for  destruction  of  the  records  in  lieu  of  actually 
returning:  them  to  the  persons  involved. 

"In  addition,  the  police  have  complained  that  the  purpose  of 
the  act  is  defeated  by  requiring  return  of  records  where  a  person 
already  has  a  prior  conviction  and  that  as  a  result  such  cases 
should  be  the  exception  to  the  statute.  This  office  is  not  necessarily 
in  accord  with  this  particular  objection. 

"Police  officials  have  also  been  concerned  in  cases  involving  in- 
decent liberties  and  other  sexually  motivated  crimes  because  of 
the  fact  that  they  feel  it  is  necessary  to  have  a  record  in  such 
cases  for  future  use.  They  further  point  out  that  in  such  cases 
the  complainant  often  will  refuse  to  prosecute  because  of  the  em- 
barrassment involved,  and  the  accused  may  then  go  free  without 
any  record  of  his  activities  for  future  reference.  This  office  is 
not  necessarily  in  accord  with  this  objection  either,  although  we 
do  feel  that  in  exceptional  cases  the  law  should  possibly  contain 
a  provision  alloAving  the  prosecuting  authorities  to  petition  the 
court  for  the  purpose  of  not  having  to  return  the  records. 

"Enclosed  herein  find  Enrolled  Senate  Bill  No.  1107,  which 
has  passed  both  houses  of  the  Legislature  of  the  State  of  Michigan, 
and  is  now  on  the  Governor's  desk  aAvaiting  his  decision  as  to 
whether  or  not  it  should  be  vetoed.  This  bill  sets  forth  the  present 
law  in  the  State  of  ]\Iichigan  with  the  exception  of  the  last  para- 
graph which  has  been  added  at  the  request  of  police  authorities. 
As  you  will  note,  it  eliminates  two  of  the  objections  of  police 
authorities  to  the  bill,  as  set  forth  above.  There  is  some  question 
at  the  present  time  as  to  whether  or  not  the  Governor  will  veto 
this  amendment."  ' 

The  last  paragraph  of  Senate  Bill  No.  1107  is  as  follows: 

"The  provisions  of  this  section  requiring  the  return  of  the  fin- 
gerprints, arrest  card  and  description  shall  not  apply  (1)  where 
the  person  arrested  has  any  prior  conviction  excepting  misde- 
meanor traffic  offenses  or  (2)  where  the  person  arrested  was 
charged  with  the  commission  or  attempted  commission,  with  or 
against  a  child  under  the  age  of  16  years,  of  the  crime  of  rape, 
sodomy,  gross  indecency,  or  indecent  liberties  unless  a  judge  of 
any  court  of  record,  excepting  the  probate  court,  by  express  order 
entered  of  record,  orders  the  return." 

The  Attorney  General  does  not  comment  upon  another  rather  exten- 
sive change  made  by  the  bill.  On  line  6  of  Section  3  the  bill  adds  a  re- 
quirement that  records  of  arrest  be  forwarded  immediately  upon  arrest 
not  only  to  the  state  identification  bureau  but  also  to  the  Federal  Bu- 
reau of  Investigation.  In  the  1958  measure  these  records  were  for- 
warded to  the  FBI  only  after  conviction.  Since  these  records  cannot 
be  recalled  by  state  action,  this  provision  would  mean  that  even  in 
those  cases  in  which  local  records  were  returned  or  destroyed,  they 
could  be  replaced  at  any  time  from  the  files  of  the  FBI. 

•Letter  from  the  Attorney  General  of  Michigan,  August  4,  1959.  (The  bill  was  signe'l 
by  the  Governor.) 
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Ohio 

Baldwin's  Ohio  Revised  Code  and  Service,  v.  6,  Bureau  of  Criminal 
Identification  and  Investigation.  5149.05 : 

"Upon  a  nolle  prosequi  being  entered  under  provisions  of  for- 
mer Sec.  2919,  any  photographs,  pictures,  descriptions,  finger- 
prints, measurements  and  such  other  information  as  may  be  perti- 
nent, taken  by  virtue  of  this  section  of  an  accused  who  is  not  a 
well-known  and  habitual  criminal,  or  who  is  not  confined  in  any 
workhouse,  jail,  reformatory  or  penitentiary,  for  the  violation  of 
state  laws,  shall  be  given  to  the  accused  upon  his  request.  1927 
0AG6" 

In  regard  to  the  above  provision,  Mr.  John  L.  Francis,  Director, 
Legal  Aid  Defender  Society  of  Columbus,  Ohio,  says : 

"  ...  In  practice  it  has  been  our  observation  that  fingerprints 
and  photographs  are  nevertheless  taken  by  local  police  depart- 
ments of  any  person  being  arrested  or  booked  for  anj^  offense, 
whether  a  misdemeanor  or  felony.  It  has  been  our  experience  that 
where  the  defend ent  is  found  not  guilty  after  trial  that  these 
fingerprints  are  not  usually  returned.  In  a  case  where  a  man  has 
been  held  for  investigation,  it  has  been  our  observation  that  the 
prints  are  returned  upon  request  .  .  .  our  Statute  does  not  refer 
to  duplicates  nor  does  it  refer  to  prints  which  have  been  for- 
warded to  other  agencies.  We  suspect  that  even  though  finger- 
prints are  returned  to  the  Defendant  that  there  is  nevertheless  a 
copy  retained  in  the  files  of  the  police  department  or  some  copies 
may  have  been  forwarded  to  other  agencies  which  copies  are  not 
returned. ' '  * 

llUnois 

"All  photographs,  fingerprints  or  other  records  of  identifica- 
tion so  taken  shall,  upon  the  acquittal  of  the  person  charged  with 
the  crime,  or  upon  his  being  released,  without  being  convicted, 
be  returned  to  him."  (111.  Rev.  Stats.  1957,  chapter  38,  par.  780e, 
Sec.   5:) 

"...  Illinois  has  recognized  and  given  effect  to  concept  of  right 
of  privacy  .  .  .  Judicial  notice  would  be  taken  that  records  of 
identification  of  persons  arrested,  retained  by  police  department 
of  Chicago  after  their  acquittal  or  release  without  conviction,  are 
not  open  to  general  public.  .  .  . 

"In  absence  of  a  specific  mandate  of  legislature  ordering  return 
to  an  arrested  person  all  records  of  identification  held  by  sheriffs 
or  police  departments,  sheriffs  and  police  departments  may  retain 
in  their  files  records  of  identification  recorded  upon  arrest,  after 
acquittal  of  arrested  persons  or  their  release  without  conviction 
for  purpose  of  exhibiting  such  records  to  victims  of  crime  in 
order  to  enable  them  to  make  an  identification,  such  records  other- 
wise not  being  open  to  the  general  public,  and  rights  of  privacy 
are  not  thereby  violated."  (Morris  Kolh  ct  al  v.  Timothy  J.  O'Con- 

*  Letter  from  John  L.  Francis,  Director,  Legal  Aid  Defender  Society,  Columbus  15, 
Ohio,  dated  August  3,  1959. 
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nor,  Com.  of  Police,  July  18,  1957,  Illinois  Appellate  Court  Re- 
ports 14  2d  Series,  1957.) 

The  effect  of  this  ruling  is  to  limit  the  apiilieation  of  the  statute  to 
the  State  Bureau  of  Criminal  Identification. 

Nev/  Jersey 

The  New  Jersey  statute  requirinp:  police  authorities  to  take  finger- 
prints and  i^liotograplis  of  arrested  persons  and  forward  them  to  a 
central  identification  bureau  was  tested  in  1945  in  the  Court  of  Chan- 
cery of  New  Jersey.  (137  N.J.  Eq.  24.)  The  following  are  excerpts  from 
the  opinion  of  the  court : 

"Equity  will  intervene  to  protect  the  right  of  privacy  .  .  .  The 
'riglit  of  privacy'  is  the  right  of  an  individual  to  be  free  from 
unwarranted  publicity,  or,  in  other  words,  to  be  protected  from 
any  wrongful  intrusion  into  his  private  life  which  would  outrage 
or  cause  mental  suffering,  shame,  or  humiliation  to  a  person  of 
ordinary  sensibilities  .  .  .  The  right  of  privacy  is  one  of  the 
'natural  and  unalienable  rights'  recognized  by  the  Constitution 
and  no  authority  has  the  power  to  change  or  abolish  it  .  .  .  There 
is  no  justification  for  the  taking  of  fingerprints,  photographs,  and 
other  measurements  in  advance  of  conviction  except  where  the 
sole  purpose  to  be  served  is  to  identify  accused  as  the  person 
charged  with  the  offense  for  which  he  is  taken  into  custody  or 
for  the  purpose  of  using  them  to  facilitate  the  recapture  of  ac- 
cused who  becomes  a  fugitive  .  .  .  The  statute  requiring  the  dis- 
semination of  ]ihotogra]ihs  and  fingerprints  of  divers  persons  is 
uuconKtitutional  as  applied  to  persons  not  convicted  of  indictable 
offense  and  not  fugitives  from  justice." 

This  opinion  was  upheld  upon  appeal  to  the  Court  of  Errors  and 
Appeals  of  New  Jersey',  January,  1946.  IIoAvever,  Avhen  related  cases 
on  the  same  question  were  heard  in  the  Court  of  Chancery  in  1947,  the 
court  said : 

"...  the  statute  in  question  is  within  the  proper  exercise  of 
the  police  ])owers  of  the  State  for  the  purpose  of  facilitating  crime 
detection  and  punishment  in  the  interest  of  society  generally  and 
that  one  who  has  been  indicted  must  submit  to  such  slight  inva- 
sion of  his  claimed  right  of  privacy  as  may  accompany  the  per- 
formance of  the  police  duty  required  by  the  statute  .  .  . 

"...  the  charge  against  him  had  been  presented  to  the  grand 
jury  and  no  indictment  was  found,  whereupon  he  sought  to  coin- 
pel  the  ])()li('e  to  surrender  his  photograph,  fingerprints  and  meas- 
urements. This  court  declined  to  grant  liim  the  relief  sought  .  .  . 
in  the  case  of  one  Avho  had  been  cleared  of  a  false  charge,  the  dis- 
cretion as  to  whether  the  ])olice  should  destroy  his  fingerprints 
and  photographs  rested  with  the  police  and  not  Avith  the  court." 
(McOovern  v.  Van  Biper  et  al.;  O'Brien  et  al  v.  McGovern; 
Jenkins  et  al.  v.  Same;  Anzer  et  al.  v.  Same.  54  AR2d  469.) 

These  cases  were  all  considcu-ed  in  one  ()])ini()n  as  they  rested  upon 
the  same  defense  on  the  same  (piestion. 
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Australia 

The  Australian  practice  was  outlined  for  the  committee  by  the  Aus- 
tralian Attorney-General's  office: 

''(1)  Queensland:  Section  43  of  the  Vagrants,  Gaming  and 
other  Offenses  Act,  1931-1958  provides — 

"Where  a  person  has  been  arrested  on  any  charge  in  respect 
of  which  a  person  may  be  arrested  under  this  Act,  or  is  in  lawful 
custody  for  any  offence,  punishable  on  indictment  pursuant  to 
'The  Criminal  Code,'  the  officer  in  charge  of  police  at  the  police 
station  to  which  he  is  taken  after  arrest  or  where  he  is  in  custody, 
as  the  case  may  be,  may  take  or  cause  to  be  taken  all  such  par- 
ticulars as  may  be  deemed  necessary  for  the  identification  of  such 
person,  including  his  photograph  and  finger  prints : 

"Provided  that  if  such  person  as  aforesaid  is  found  not  guilty 
or  is  not  proceeded  against,  any  finger  prints  or  photographs  taken 
in  pursuance  of  the  provisions  of  this  section  shall  be  destroyed 
in  the  presence  of  the  said  person  so  concerned." 

"(2)  Western  Australia:  Regulation  105  of  the  Regulations 
and  Instructions  for  the  Government  and  Guidance  of  the  Police 
of  Western  Australia  provides — 

"Every  prisoner  shall  submit  himself  or  herself  to  be  photo- 
graphed, and  to  have  the  prints  of  his  or  her  fingers,  measurements, 
and  other  particulars  taken  and  recorded  on  reception  and  dis- 
charge; and  also  at  any  other  time  when  ordered  by  the  Comptrol- 
ler General  of  Prisons.  Any  photograph  or  finger  prints  taken  of 
any  person  under  remand  or  committed  for  trial,  who  shall  not 
be  ultimately  convicted,  shall  with  the  plates,  be  destroyed  and 
not  recorded." 

"In  practice  the  records  referred  to  are  destroyed  in  the  pres- 
ence of  the  person  acquitted  on  his  application.  If  no  such  applica- 
tion is  received  the  records  are  automatically  destroyed  after  a 
lapse  of  a  period  of  three  months. 

"  (3)  New  South  Wales:  There  is  no  legislative  provision  for  the 
destruction  of  fingerprints  or  other  records  in  the  event  of  a 
charge  not  being  sustained  against  a  person.  Any  decision  to  de- 
stroy such  records  is  solely  in  the  discretion  of  the  Commissioner 
of  Police  and  action  is  taken  only  when  representation  is  made  by 
the  person  charged.  Such  cases  are  rare. 

"(4)  Victoria:  No  legislative  provisions  exist.  All  records  are 
retained  unless  the  person  acquitted  makes  application  for  their 
destruction  in  which  case  they  are  destroyed  in  the  applicant's 
presence. 

"  (5)  South  Australia:  No  legislative  provisions  exist,  the  prac- 
tice is  to  destroy  fingerprints  and  photographs  on  the  application 
of  the  person  acquitted. 

"(6)  Tasmania:  No  legislative  provision  exists,  nor  has  any 
person  applied  to  have  such  records  destroyed.  It  has  been  indi- 
cated, however,  that  such  an  application  would  in  all  probability 
be  complied  with. 
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"It  is  difficult  to  assess  the  effect  of  the  destruction  of  police 
records  on  the  work  of  the  police  in  view  of  the  fact  that,  with  the 
exception  of  Western  Australia,  their  destruction  is  dependent  on 
the  application  of  the  person  acquitted,  and  the  actual  number  of 
applications  received  in  various  states  has  apparently  been  negli- 
gible."^ 

England 

"All  police  forces  in  Great  Britain  must  send  to  the  Criminal 
Record  Office  the  fingerprints  of  every  person  sentenced  to  im- 
prisonment for  serious  crime  .  .  .  The  fingerprinting  and  photo- 
graphing of  prisoners  is  usually  done  in  prison.  In  England,  Wales, 
and  Northern  Ireland  the  fingerprints  of  an  arrested  person  can- 
not be  taken  without  his  consent  until  he  has  been  sentenced  to 
imprisonment  or  remanded  for  a  further  hearing  (in  the  latter  case 
the  court's  permission  must  be  obtained)."  {The  Police  in  Britain. 
Central  Office  of  Information.  II.  M.  Stationery  Office,  London. 
Chapter  V. ) 

In  response  to  an  inquiry  from  this  committee,  the  Home  Office  de- 
scribed the  English  practice  as  follows : 

' '  It  may  be  helpful  if  I  first  described  the  circumstances  in  which 
in  England  and  Wales  the  fingerprints  may  be  taken  of  a  person 
wlio  is  in  custody  and  charged  with  an  offence  or  who  has  been 
sentenced  to  a  term  of  imprisonment.  The  statutory  provisions  are 
as  follows : — 

"1.  Under  Regulations  made  by  the  Secretary  of  State  (i.e. 
tlie  Home  Secretary)  prison  governors  are  required  to  cause  the 
fingerprints  to  be  taken  of  all  persons  sentenced  to  a  term  of  im- 
prisonment on  conviction  of  any  one  of  the  more  serious  indictable 
offences  and  for  them  to  be  forwarded  to  the  Central  Criminal 
Record  Office,  New  Scotland  Yard.  The  prescribed  offences,  which 
are  known  as  the  'fingerprintable  oft'ences, '  cannot  be  varied  with- 
out the  express  approval  of  the  Secretary  of  State. 

"2.  Under  Section  40  of  the  Magistrates'  Court  Act,  1952, 
whicli  enables  the  police  to  apply  to  a  magistrate  for  an  order 
to  be  made  enabling  them  to  take  the  fingerprints  of  a  person  in 
custody  and  charged  with  an  offence.  A  copy  of  Section  40  of  the 
Magistrates'  Court  Act,  1952  is  attached  together  with  an  extract 
from  a  home  office  circular  to  clerks  of  justices  explaining 
the  purpose  of  tiiis  section  of  the  Act."  In  advising  chief  constables 
on  the  application  of  Section  40  of  the  19.32  Act,  the  Home  Office 
has  said  that  it  is  important  that  the  spirit  as  well  as  the  letter 
of  the  statutory  provision  should  be  observed  and  that  no  person 
who  would  otherwise  have  been  dealt  with  by  summons  should  be 
taken  into  custody  merely  because  it  is  desired  to  obtain  his  finger- 
prints. You  will  notice  that  subsection  (4)  of  Section  40  requires 
that  fingerprints  taken  by  order  of  a  Court  under  the  section  and 
all  copies  and  records  thereof,  shall  be  destroyed  if  the  person  is 


"Letter  received  by  committee  from  Australian  Consulate-General,  153  Kearny  Stroet, 

San  Francisco  4,  California,  4th  March  1960. 
*  See  Appendix  I. 
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acquitted,  or  the  justices  determine  not  to  commit  him  for  trial, 
or  the  information  against  liim  is  dismissed. 

'*3.  The  fingerprints  of  a  person  remanded  in  custody  may 
be  obtained  on  application  by  an  officer  not  below  the  rank  of 
Superintendent  to  the  Prison  Governor.  In  the  case  of  a  refusal 
in  prison,  the  application  form  must  be  signed  by  a  Justice  of  the 
Peace.  (Regulations  made  under  Section  8  of  the  Penal  Servitude 
1891,  now  embodied  in  Section  16  of  the  Prisons  Act,  1952). 

"Fingerprints  are  also  taken  by  the  police  from  persons  who 
are  in  custody  and  charged  with  an  offense  provided  they  con- 
sent to  having  their  fingerprints  taken.  The  police  procedure  in 
England  and  Wales  for  obtaining  fingerprints  by  consent  is  not 
covered  by  statutory  provision  and  may  vary  in  detail  from  force 
to  force.  It  can  be  exemplified,  however,  by  the  procedure  of  the 
Metropolitan  Police  which  is  generally  similar  to  that  followed 
by  the  provincial  police  forces.  The  procedure  of  the  Metropolitan 
police  is  as  follows : 

"Provided  they  consent,  the  fingerprints  of  the  following  per- 
sons may  be  taken : 

(i)   Persons  in  custody  for  any  of  the  more  serious  offences  for 
which  a  convicted  person  would  be  fingerprinted  in  prison. 

(ii)   Aliens  charged  with  an  offence, 
(iii)   Prostitutes  charged  wnth  ^soliciting,  behaving  in  a  riotous 

or  indecent  manner, 
(iv)   Any  unknown  person  who  is  charged  with  committing  an 
offence  which  is  not  one  of  the  ' fingerprintable  offences'  and 
there  is  reason  to  suspect  that  he  has  previously  been  con- 
victed. 

"Any  person  whose  fingerprints  it  is  proposed  to  take  is  noti- 
fied of  his  right  to  object  and  if  he  does  object,  his  fingerprints 
are  not  to  be  taken.  In  any  case  where  the  charge  against  a  per- 
son who  has  consented  to  the  police  taking  his  fingerprints  is  sub- 
sequently dismissed  or  if  he  is  found  not  guilty,  by  a  court,  all 
records  and  fingerprints  are  destroyed. 

"It  will  be  seen  that  it  is  a  well-established  principle  in  this 
country  that  where  the  police  have  obtained  the  fingerprints  of 
a  person  who  has  not  been  convicted  of  an  offence  or  who  is 
acquitted  by  a  court,  the  fingerprints  of  the  person  and  all  records 
of  the  case  are  destroyed.  If  it  is  so  desired,  this  will  be  done  in 
the  presence  of  the  accused  person.  This,  of  course,  would  also 
apply  to  fingerprints  taken  for  elimination  purposes. 

"There  is  no  evidence  that  the  destruction  of  these  records 
causes  any  administrative  difficulty  or  that  it  involves  additional 
expenditure.^  There  may,  of  course,  be  occasions  when  the  de- 
teciion  of  crime  would  be  greatly  facilitated  by  the  retention  of 
the  fingerprints  of  all  persons  who  have  been  charged  with  an 
offence,  but  there  is  considerable  public  sentiment  in  this  country 
against  fingerprinting   of   unconvicted   persons   and   there   is   no 


It  might  be  well  to  point  out  that  the  English  have  very  few  cases  in  which  persons 
are  arrested  but  not  prosecuted.  They  apparently  follow  the  practice  of  making 
a  thorough  investigation  before  making  an  arrest.  See  "Criminal  Statistics," 
Home  Office,  London. 

3— L-2142 
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reason  to  suppose  that  the  police  are  seriously  embarrassed  by  the 
destruction  of  those  records.  .  .  .   "^ 

California 

Tliis  coiiiinittce  asked  the  Attorney  General's  Office  to  outline  the 
California  practice  with  re^jard  to  tinji('rprintin<2:  and  pliotographiug 
arrested  persons : 

"When  one  is  arrested  and  booked  on  a  felony  or  high-grade 
misdemeanor  charge,  his  fingerprints,  and  often  his  photograpli. 
•will  be  taken,  and  copies  sent  to  the  Federal  Bureau  of  Investiga- 
tion in  AVashington,  D.C.,  and  to  the  State  Bureau  of  Criminal 
Identification  and  Investigation  at  Sacramento  .  .  .  When  finger- 
prints are  forwarded  to  the  bureau,  such  action  Ls  normally  taken 
innnediately  after  the  arrest,  in  order  that  pertinent  information 
to  the  Svants'  for  other  offenses,  or  i)ast  arrests  for  the  same  type 
of  offense,  or  prior  convictions,  may  be  forwarded  to  the  author- 
ities. 

"...  there  is  a  very  serious  question  as  to  the  power  of  the 
State  to  request  the  return  of  these  records  from  the  Federal 
Bureau  of  Investigation."^ 

This  committee  held  a  one-day  hearing  on  this  su])ject  in  Los  An- 
geles on  November  V2,  1950.  One  question  put  to  the  witnesses  was, 
"What  economic  handicap  does  an  applicant  for  employment  face 
if  he  has  an  an-est  record  f"  The  testimony,  with  very  few  exceptions, 
was  in  general  agreement  with  the  comments  made  by  District  Attorney 
William  McKesson : 

"...  There  is  a  very  real  handicap  to  an  a})plicant  for  employ- 
ment by  the  existence  of  an  arrest  record.  I  certainly  would  never 
(piestion  that  statement,  l^onding  companies  frequently  refuse  to 
write  surety  bonds  wiicre  such  an  arrest  record  is  found  and  this 
may  ])rec]ude  the  arrestee  from  obtaining  employment  where  a 
surety  bond  is  a  necessary  prerequisite  to  obtaining  the  job.  An 
employer  may  refuse  to  employ  a  person  where  the  information 
of  a  prior  arrest  is  uncovered.  Many  large  employers  cannot  make 
their  determination  on  an  individual  employee  basis — that's  one 
of  the  penalties  we  pay  for  growing  so  big.  They  adopt  a  general 
policy  on  this  matter  which  requires  rejection  of  any  employee 
having  an  arrest  record  regardless  of  what  happened  after  the 
])ros]iective  emj^loyee  was  arrested;  whether  he  was  dismissed  by 
the  police,  or  dismissed  by  a  court,  or  acquitted  by  a  jury  or  a 
court.  In  my  opinion,  this  is  manifestly  unfair.  IIow  can  we 
honestly  contend  that  a  person  is  presumed  to  be  innocent  until 
he  is  proven  guilty,  and  then  have  that  person  discriminated 
against  by  an  employer  merely  because  the  person  is  arrested  and 
charged  with  an  offense?  ..." 

Although  the  witnesses  who  testified  before  the  eonnnittee  on  this 
subject  generally  agreed  as  to  the  nature  of  the  probh'm,  tlicy  ottered 

'  Letter  received  by  committee  from  P.  N.  "Woodward,  Home  Office,  Whitehall,  Lon- 
don, S.W.I.,  20th  October,  1959. 

•Letter  received  by  committee  from  Raymond  M.  Monibolsse,  Deputy  Attorney  Gen- 
eral, California,  August  28,  1959. 
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widely  varied  solutions.  One  approacli,  offered  by  the  City  Attorney 
of  Los  Angeles,  was  to  educate  employers  about  the  problem: 

"The  hard  core  of  the  problem  is,  of  course,  the  person  whose 
life  has  been  a  thoroughly  honest  one,  but  who  unfortunately,  was 
arrested,  rightfully  or  wrongfully,  and  now  has  to  truthfully 
admit  the  fact  of  his  arrest.  Fortunately,  most  enlightened  em- 
ploj^ers  today,  not  only  i^ermit  an  explanation  of  the  arrest,  but 
make  inquiry  into  the  background  of  such  an  event.  Proof  that 
it  does  not  eliminate  consideration  may  be  found  in  the  many 
positions  of  trust  and  responsibility  held  by  persons  today,  who 
do  have  arrest  records  with  law  enforcement  agencies.  However, 
there  are  still  certain  employers  who  do  not  look  beyond  the 
affirmative  admission  by  the  applicant.  It  is  submitted  that  the 
cure  lies  in  educating  the  employer,  not  by  making  a  secret  of  a 
person 's  background. ' '  ^° 

On  September  12,  1956,  the  Citizens  Advisory  Committee  to  the 
Attorney  General  on  Crime  Prevention  issued  a  report  on  California 
jails  which  touched  upon  the  problem  of  employer  attitudes : 

"(c)  It  is  recommended  that  a  serious  effort  be  made  to  rectify 
the  present  attitude  of  government,  which  is  rejective  of  people 
with  records  who  apply  for  employment  in  government.  The  fed- 
eral, state,  county,  municipal  bodies  generally  refuse  to  employ 
such  people.  It  is  difficult  to  approach  private  enterprise  with  a 
program  of  enlightenment  when  government,  which  in  one  of  its 
phases,  has  stamped  the  applicant  with  its  approval,  refuses  to 
demonstrate  the  courage  of  its  own  convictions  by  hiring  the 
applicant. 

"A  stud}^  of  government  regulations  should  be  made  to  arrive  at 
the  validity  of  such  rejections.  If  they  are  found  not  to  be  valid 
an  effort  should  be  made  to  modify  such  rules."  ^^ 

The  present  official  application  form  used  by  the  California  State 
Personnel  Board  asks  the  following  question  with  regard  to  arrests : 

"9A.  Have  you  as  a  juvenile  or  adult,  ever  been  detained  by 
law  enforcement  officers,  or  arrested,  or  convicted  of  any  offense, 
other  than  traffic  violations?" 

This  connnittee  is  of  the  opinion  that  questions  of  this  type  should 
inquire  only  as  to  convictions.  After  the  committee  hearing  on  arrest 
records,  the  Personnel  Board  submitted  to  us  the  following  revision 
which  they  proposed  to  make  to  question  9A : 

"Have  you  ever  been  arrested,  charged  or  held  for  any  offense? 
(You  need  not  include  anything  that  happened  before  your  16th 
birthday  or  any  traffic  violations  for  which  a  fine  of  $25  or  less 
was  imposed.)  " 

The  staff  of  the  Personnel  Board  explained  that  the  above  wording 
is  based  upon  a  similar  question  on  the  federal  civil  service  application  ■ 

1"  statement  of  Roger  Arnebergh,  City  Attorney  of  Los  Angeles,  Assembly  Interim 
Committee  on  Criminal  Procedure  hearing,  November  12,   1959. 

"  Citizens  Advisory  Committee  to  the  Attorney  General  on  Crime  Prevention.  Califor- 
nia Jails  :  Report  to  Edmund  G.  Brown,  Attorney  General  of  California.  Septem- 
ber 12,  1956. 
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form.  We  fail  to  see  that  there  is  any  discernible  difference  between 
being  detained  and  being  held. 

This  committee  asked  the  Department  of  Employment  whether  their 
application  forms  asked  any  question  regarding  an  arrest  record.  We 
received  the  following  reply: 

"Pursuant  to  your  request  I  am  enclosing  two  sets  of  forms. 
One  set  of  forms  deals  with  applications  for  employment  which 
are  prepared  by  people  avIio  come  to  our  offices.  The  other  set  of 
forms  deals  with  claimants  for  unemployment  insurance.  In  neither 
set  of  forms  is  any  question  asked  about  arrests  or  convictions. 

"You  will  note  one  exception,  however,  with  respect  to  the 
form  for  Christmas  employment  in  the  Post  Office  Department. 
This  form,  in  question  32,  asks  the  question  in  which  you  are 
interested.  This  form  is  not  a  California  Department  of  Employ- 
ment form,  however,  but  a  United  States  Government  form  which 
we  sometimes  pass  out  for  the  post  office. ' '  ^^ 

The  United  States  Post  Office  application  form  asks: 

"32.  Have  you  ever  been  arrested,  charged,  or  held  by  federal, 
state,  or  other  law  enforcement  authorities  for  any  violation  of 
any  federal  law,  state  law,  county  or  municipal  law,  regulation 
or  ordinance?  Do  not  include  traffic  violations  for  which  a  fine  of 
$25  or  less  was  imposed.  All  other  charges  must  be  included  even 
■if  they  were  dismissed.  If  answer  is  'yes,'  show  on  separate  sheet 
for  each  case  the  approximate  date,  charge,  place,  action  taken, 
and  age  at  time  of  arrest.  See  warning  below  regarding  falsifica- 
tion of  application. ' '  ^^ 

Our  information  is  that  any  applicant  who  answers  this  question  in 
the  affirmative  is  automatically  disqualified  because  it  is  simpler  and 
cheaper  to  hire  an  applicant  without  any  record  whatever  than  to 
investigate  the  circumstances  of  an  arrest. 

The  task  of  educating  employers  would  require  extensive  efforts 
with  respect  to  governmental  entities,  bonding  corporations,  semi- 
governmental  employers  such  as  defense  industries,  and  many  private 
corporations.  This  is  a  task  beyond  the  purview  of  the  California  State 
Legislature.  We  recommend,  however,  that  official  state  agencies  limit 
their  question  on  their  subject  to  convictions. 

The  approach  embodied  in  A.B.  2016  was  supported  by  several  wit- 
nesses. One  of  these  said  : 

"I  do  know  that  police  do  the  best  jobs  they  can.  I  do  know, 
under  certain  circumstances,  records  are  good  to  keep,  but  why 
would  they  want  records  of  people  that  are  completely  innocent 
and  have  so  been  proven  innocent  when  they  iiave  those  informal 
records?  Why  would  they  want  them?  Is  it  so  they  can  harass  them 
and  maybe  make  the  rest  of  their  lives  miserable?  Why  don't  they 
give  these  people  a  chance,  a  chance  to  do  something  with  their 
lives?  Now  my  son  was  full  of  bitterness  for  a  long  time,  most  of 
it  is  gone — he  still  has  some.  However,  he  ...  we  were  able  to 


"  Letter  from  IrvlnB  H.  Perluss,  Director,  Department  of  Employment,  State  of 
California,  800  Capitol  Avenue,  Sacramento  14,  California,  November  3,  1959. 

"Post  Omce  Department,  Application  for  Chri.stmas  Employment.  POD  form  1744, 
.Inly,  r.t.'ifi.  Our  omphasis. 
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help  him  overcome  it  and  he  does  look  forward  to  being  able  to 
help  humanity  in  some  way  in  the  future,  esi:)ecially  those  that 
were  in  the  same  position  that  lie  was  in.  There  are  many  ways, 
and  you  will  hear  many  ways  of  perhaps  expunging  the  records. 
One  of  them  .  .  .  might  be  .  .  .  for  the  police  not  to  release  any 
record  until  after  the  case  is  determined — the  determination  of  the 
case.  Another  one  would  be  not  to  .  .  .  that  when  a  case  is  com- 
pleted and  it  is  found  that  a  person  is  innocent,  and  found  so  by 
law,  the  judge  should  immediately  order  all  of  the  papers  ex- 
punged. There 's  no  sense  of  torturing  a  person  when  it  isn  't  neces- 
sary. ' '  14 

Another  witness  who  favored  this  general  approach  was  Edward 
T.  Mancuso,  Public  Defender  of  San  Francisco : 

"...  We  strongly  urge  this  committee  to  give  serious  consider- 
ation to  the  introduction  of  legislation  to  provide  that  suspicion 
booking  should  never  be  made  a  matter  of  public  record. 

Q.  ".  .  .  it's  your  opinion  that  these  records  should  not  be  per- 
mitted to  be  forwarded  until  there's  more  of  a  find,  at  least  until 
they  are  held  to  answer  on  a  felony  or  something  like  that,  is  that 
your  .  .  . 

A.  ''There  isn't  any  question  about  it.  We've  seen  some  very 
fine  young  men  who  have  had  records  established  against  them 
.  .  .  because  of  suspicion  bookings  or  felony  charges  .  .  .  never  had 
any  complaints  charged  against  them.  The  charges  were  dismissed 
and  nothing  can  be  done  about  it.  .  .  .  Recently  a  lady  that — ■ 
mother — wrote  a  letter  to  us  and  I  sent  a  copy  to  your  committee 
here,  that  just  begs  us  to  do  something  to  get  the  record  expunged. 
I  took  it  all  over,  to  the  chief  of  police,  and  showed  it  to  him 
and  asked  if  anything  could  be  done,  and  I  don't  know  what  fol- 
lowed after  that. 

Q.  "In  other  words,  it  would  be  your  suggestion  that  the  de- 
partment be  required  to  communicate  with  CII,  wanting  to  know 
if  such  and  such  a  man  is  wanted  elsewhere,  but  not  to  indicate 
any  arrest  record  until  there  has  been  some  disposition  of  the 
case,  is  that  in  essence  your  suggestion? 

A.  "The  suggestion  would  be  the  only  fair  solution  .  .  ."^^ 

Witnesses  who  were  connected  with  the  enforcement  of  the  law  were 
inclined  to  agree  with  the  approach  suggested  by  George  H.  Brereton, 
Deputy  Director  of  the  Department  of  Justice : 

"...  With  reference  to  this  particular  question  it  would  ap- 
pear to  be  far  more  practical,  and  valuable  to  any  person  who 
has  been  wrongfully  accused,  identified,  or  arrested,  to  establish 
some  procedure  whereby  the  'disposition  of  the  case'  is  placed  on 
the  record  of  an  individual.  Although  in  the  Bureau  of  Criminal 
Identification  and  Investigation  today  we  receive  a  great  number 
of  'disposition  of  arrest'  forms,  for  a  variety  of  reasons,  we  do 
not  receive  the  dispositions  on  all  arrests  and  it  is  often  necessary 

^*  Testimony  of  witness  at  Los  Angeles  hearing,  November  12,  1959. 
^  Testimony  of  Edward  T.  Mancuso,   Public  Defender  of  San  Francisco,  at   Sacra- 
mento hearing,  February  18-19,  1960. 
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to  teletype  or  write  to  police  and  sheriffs'  departments  or  to  dis- 
trict attorneys,  conrt  officials,  or  others  in  order  to  obtain,  and 
place  in  tlie  individual's  record,  the  final  disposition  of  the  case 
upon  which  he  or  she  was  arrested.  Although  there  would  be  some 
problems  of  accurately  identifying  the  person  referred  to,  some 
procedure  which  might  make  mandatory  the  reporting  of  the  final 
dispositions  of  persons  arrested;  i.e.,  'case  dismissed  for  lack  of 
evidence,'  'victim  refuses  to  sign  complaint,'  'case  reduced  to 
petty  theft,  etc.,'  'no  complaint,'  or  'case  dismissed  because  sub- 
ject wrongfully  accused  or  identified,'  etc.,  by  arresting  officers 
and  court  officials  would  be  beneficial  to  the  arrested  party  as 
well  as  to  law  enforcement  officials.  I  have  never  known  during 
my  30  years  of  law  enforcement  experience  of  any  instance  when 
a  person  who  has  been  arrested  and  fingerprinted,  but  has  been 
acquitted,  or  when  no  complaint  has  been  issued,  which  has  pre- 
vented that  person 's  emploj^ment. ' '  ^^ 

The  importance  of  filing  such  dispositions  was  pointed  up  by  Dis- 
trict Attorney  John  Price  of  Sacramento : 

A.  "...  I  agree  that  the  recordkeeping  is  poor.  It's  probably 
the  local  agency 's  fault  that  the  records  aren  't  as  complete  because 
I  get  CII  reports  all  the  time  where  they  showed  no  disposition 
of — and  I  think  it's  unfair  .  .  . 

Q.  "That's  not  your  fault,  though,  is  it?  That's  the  function  of 
the  police  department,  the  sherilf 's  office. 

A.  "Well,  yes,  but  in  a  case  just  recently,  we  had  a  case  of  mis- 
taken identity.  That  is,  the  man  was  arrested,  was  identified  by  the 
victim  of  a  robbery.  There  was  some  corroboration  pointing  to  this 
particular  defendant.  Additionally,  he  demanded  a  lie  detector 
test  and  failed  it  and  positive  identification  by  the  two  victims 
had  been  made.  About  two  weeks  later,  we  picked  up  another  man 
on  armed  robbery  and  he  copped  out  on  this  robberj'  as  well.  Well, 
of  course,  there's  always  the  possibility  that  he  was  going  to  take 
the  fall  for  the  possible  friend,  but  we  determined  that  this  was 
not  the  case.  On  identification,  that  is  the  mug  shots  and  standup 
shots,  although  there  were  10  j-ears  dilference  in  age,  you  could 
hardly  tell  them  apart  and  the  second  arrestee  described  the  in- 
terior of  the  home  to  the  point  where  it  couldn't  be  anybody  else 
but  him.  Now,  in  that  case,  of  course,  the  first  man's  record  shows 
211,  1  mean  he's  charged.  Then  it's  incumbent  on  our  office  to 
notify  CII  that  his  was  clearly  a  case  of  mistaken  identity. 

Q.  ".  .  .  All  right,  let's  take  the  most  extreme  case.  Now,  how 
can  we  solve  this  problem?  Let's  take  the  man  who  was  just  a 
victim  of  circumstance,  say  he  was  at  the  wrong  place  at  the 
right  time  so  he  comes  in,  the  police  investigate.  lie's  been  arrested 
and  he's  released.  Now,  this  man  has  a  record.  He's  been  photo- 
graphed, he's  been  fingerprinted.  It's  gone  through  the  various 
agencies.  Now,  what  can  we  do  for  that  man? 

>"  Letter  received  from  George  H.  Brereton,  Assistant  Dlrectoi*.  Chief  of   Brreau  of 
Criminal  Identification  and  Investigation,  October  29,  195'J. 
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A.  "Well,  the  only  practical  thing  I  can  think  of,  Mr.  Francis, 
nnless  you  set  up  some  system  to  judge  which  should  be  expunged 
and  which  should  not  be,  would  be  to  have  a  complete  record- 
keeping of  exactly  what  happened  in  the  case.  In  my  case  of  this 
boy,  a  complete  disclosure  to  CII  that  it  was  clearly  a  case  of  mis- 
taken identity  and  that — I  don't  know  how  you're  ever  going 
to  solve  the  problem  where — 

Q.  "Well,  I  think  you've  got  a  good  point  now. 

A.  " — have  you  ever  been  arrested?  The  word  arrested  is  on 
the  books  and  a  person  in  this  situation  has  been  arrested,  there's 
no  question  about  that. ' '  ^'^ 

Simply  requiring  that  dispositions  be  filed  in  all  cases  in  which  the 
arrest  record  has  been  forwarded  to  the  CII  would  not  necessarily 
alleviate  the  problem  because  of  the  wide  assortment  of  dispositions 
used  in  different  areas  of  the  State  to  cover  the  same  type  of  release. 
For  example,  Mr.  Price  testified  tliat  the  disposition  in  the  case  he 
discussed  would  be  labeled  "mistaken  identity."  However,  in  other 
areas  of  the  State  the  same  case  would  have  dispositions  ranging  from 
"released  under  PC  Sec.  849"  to  "no  complaint  filed."  It  is  apparent 
that  such  a  disposition  on  a  felony  arrest  record  would  not  be  of  much 
help  to  a  job  applicant.  Uniform  disposition  categories  must  be  used 
throughout  the  State.  We  recommend  that  the  Bureau  of  Criminal 
Identification  and  Investigation  define  certain  categories  to  be  used 
by  all  reporting  agencies.  In  making  this  recommendation  we  have  in 
mind  such  categories  as  suggested  by  George  li.  Brereton's  statement 
to  the  committee. 


"  Testimony  of  John  M.  Price,  District  Attorney,  Sacramento  County,  at  Sacramento 
hearing,  February  18-19,  1960. 


PART  IV 

ADULT  AUTHORITY 

FINDINGS  AND  RECOMMENDATIONS 
FINDING  No.   1 

We  find  that,  due  to  a  variety  of  causes  discussed  in  the  text  of  this 
report,  the  creation  of  the  Adult  Authority  has  not  entirely  accom- 
plished the  aim  of  establishingr  an  equitable  sentencing  procedure.  More- 
over, there  is  no  appeal  to  the  courts  from  a  decision  of  the  Adult  Au- 
thority. 

RECOMMENDATION  No.  1 

The  committee  recommends  that  further  study  be  given  this  situation 
to  learn  whether  a  special  review  procedure  can  be  worked  out  for 
pri.soners  who  have  served  sentences  far  in  excess  of  that  usually  served 
by  prisoners  committed  on  the  same  charge.  The  implementation  of 
this  recommendation  would  require  the  most  careful  drafting  to  insure 
appeals  in  proper  cases  and,  at  the  same  time,  avoid  unnecessary  liti- 
gation. 

FINDING  No.  2 

"We  find  that  the  revocation  of  parole  is  such  a  drastic  remedy  that  it 
should  be  done  only  after  the  parolee  has  had  an  opportunity  to  present 
his  case  fully  to  the  members  of  the  Adult  Authority. 

RECOMMENDATION  No.  2 

The  committee  recommends  the  adoption  of  Section  305.21  of  the 
Model  Penal  Code  relating  to  revocation  of  parole.^  This  section  would 
provide : 

(1)  That  the  parolee  be  given  reasonable  notice  of  the  charges  filed. 

(2)  That  he  be  permitted  to  advise  with  his  own  legal  counsel. 

(3)  That  he  shall  be  given  a  hearing  at  which  he  may  admit,  deny, 
or  explain  the  violation  charged ;  tliat  he  may  present  proof,  including 
affidavits  and  other  evidence. 

(4)  That  parole  may  be  revoked  upon  substantial  evidence  and  with 
a  majority  vote  of  the  board. 

FINDING  No.  3 

We  find  that  Penal  Code  Section  1203.01  requires  that  the  judge  and 
the  district  attorney  shall  cause  to  be  filed  with  the  clerk  of  the  court  a 
brief  statement  of  their  views  respecting  the  person  convicted  or  sen- 
tenced and  the  crime  committed,  together  with  such  reports  as  the  pro- 
l)ation  officer  may  have  made  relative  to  the  prisoner,  and  that  such  re- 
ports arc  considered  b}'  the  Adult  Authority  in  setting  sentence.  No  such 
statement  is  required  of  the  defense  attorney. 

'  See  Appendix  D. 
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RECOMMENDATION  No.  3 

We  recommend  that  Section  1203.01  be  amended  to  make  it  clear  that 
a  voluntary  statement  of  this  kind  from  the  defense  attorney  would 
receive  the  same  consideration  as  the  statements  required  under  this 
section. 

FINDING  No.  4 

We  find  that  occasionally  disturbed  prisoners  are  transferred  to  the 
care  of  the  Department  of  Mental  Plygiene  and  that,  at  the  expiration 
of  their  sentences,  they  are  not  accorded  the  right  to  demand  a  jury 
trial  on  the  issue  of  their  insanity.  We  find  nothing  in  the  Penal  Code 
or  case  law  which  would,  in  our  opinion,  justify  such  a  procedure. 

RECOMMENDATION  No.  4 

We  recommend  that,  at  the  expiration  of  the  prisoner's  sentence, 
if  he  is  confined  in  a  mental  institution  he  shall  be  entitled  to  demand  a 
jury  trial  on  the  issue  of  his  sanity;  he  shall  be  entitled  to  the  advice 
of  counsel;  and  he  shall  have  the  right  to  all  other  protections  which 
he  would  have  enjoyed  had  he  never  been  convicted  of  a  crime. 

FINDING  No.  5 

We  find  that  the  effectiveness  of  the  Adult  Authority  depends,  to  a 
large  extent,  upon  the  quality  of  the  staff  available  to  them  through 
the  Department  of  Corrections. 

RECOMMENDATION  No.  5 

We  recommend  that  the  Legislature  support  efforts  of  the  Depart- 
ment of  Corrections  to  maintain  the  highest  possible  staff  qualifications. 

INDETERMINATE  SENTENCING  AND  THE  ADULT  AUTHORITY 

Indeterminate  sentences,  in  which  penalties  are  not  fixed  by  a  court 
but  by  an  administrative  agency,  are  neither  new  nor  unique  to  Cali- 
fornia. A  study  made  by  the  United  Nations  traces  the  use  of  an  in- 
determinate sentence  back  to  Philip  II  of  Spain.  Under  his  Pragmatic 
Sanction  of  1566  prisoners  were  sent  to  the  galleys  for  an  indeterminate 
period.  Spain  also  developed  an  additional  refinement  in  the  "retention 
clause"  under  which  a  prisoner  could  be  held  after  his  sentence  expired. 
Various  indeterminate  sentences  were  employed  in  continental  Europe 
before  1700.  For  the  most  part  these  were  workhouse  situations  involv- 
ing vagrants,  beggars,  prostitutes,  and  dissolute  persons. 

In  the  middle  of  the  19th  century,  Captain  Alexander  Maconochie 
was  placed  in  charge  of  an  infamous  Australian  penal  colony  on  Nor- 
folk Island.  He  instituted  a  revolutionary  experimental  program  in- 
cluding an  indeterminate  sentence  and,  although  his  work  was  aborted 
by  his  less  venturesome  superiors,  his  innovations  greatly  influenced 
other  penologists  throughout  the  world. 

Historically,  the  first  objective  of  proponents  of  the  indeterminate 
sentence  was  to  extend  detention  as  long  as  it  was  thought  necessary  by 
the  governing  authorities.  At  a  later  period  the  idea  of  "reformation" 
or  "rehabilitation"  as  it  is  now  called,  was  more  often  cited  as  the  basic 
justification  of  its  use.  Another  advantage  often  claimed  for  it  is  a 
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greater  cousisteney  in  sentencing  practices.  Each  of  these  contentions 
has  been  criticized  either  ou  the  ground  that  it  is  politically  undesirable 
or  that  it  is  practically  impossible  of  achievement. 

European  intellectuals  have  considered  the  indeterminate  sentence 
as  an  outgrowth  of  the  deterministic  philosophy  which  in  its  extreme 
form  assumes  that  man  has  no  control  over  his  behavior  due  to  bio- 
logical, cultural,  or  psychological  determinants.  This  extreme  position 
allows  man  little  more  leeway  than  the  Greek  myth  of  the  three  fates. 

At  the  other  extreme  are  the  neoclassicists  who  desire  a  fixed  penalty 
for  each  crime,  the  idea  being  that  such  automatic  punishment  will 
serve  as  a  deterrent. 

Witli  neitlier  of  these  positions  being  strong  enough  to  rule  out  the 
other,  a  modified  form  of  indeterminate  sentence  has  been  adopted  in 
certain  areas — notably  the  Scandinavian  countries.  Even  here  the  resist- 
ance to  complete  indeterminacy  is  strong.  For  example,  Sweden  already 
specifies  a  minimum  term  and  there  is  a  strong  movement  to  adopt  a 
statutory  maximum. 

English  prison  administrators  apparently  feel  that  the  practical  dis- 
advantages of  the  indeterminate  system  outweigh  tlie  theoretical  ad- 
vantages. They  generally  support  the  contention  that  indeterminacy  of 
sentence  creates  an  element  of  unrest  and  discouragement  for  the  of- 
fender. Serious  doubts  are  held  as  to  whether  the  paroling  board  will 
ever  be  able  to  make  enough  good  guesses  about  the  behavior  of  the 
prisoner  after  release  to  justify  such  a  system.^ 

The  Belgian  Social  Defense  Act  of  1930,  setting  up  an  indeterminate 
sentence  program,  went  out  of  its  way  to  create  a  special  court  for 
ruling  on  the  continuance  of  detention. 

Europe's  numerous  experiences  of  unlimited  administrative  power 
also  affect  the  attitudes  expressed  there  regarding  the  indeterminate 
sentence. 

In  France  indeterminateness  is  achieved  only  in  the  use  of  such  meas- 
ures as  conditional  release.  There  is  a  trend  toward  less  rigid  penalties 
but  any  real  degree  of  indeterminacy  in  sentencing  is  opposed  by 
strong  fears  of  arbitrary-  administration. 

In  general,  most  indeterminate  systems  outside  the  United  States 
are  held  within  statutorily  defined  limits  and  supervised  by  the  courts. 

It  is  in  the  United  States,  however,  that  the  indeterminate  sentence 
has  received  its  warmest  acceptance  and  the  state  of  California  was  one 
of  the  first  to  adopt  it.  In  1917  California  adopted  its  original  inde- 
terminate sentence  law  which  has  undergone  a  number  of  modifications 
since  that  time.  At  first,  the  Board  of  Prison  Directors  had  the  term 
fixing  and  paroling  function  as  well  as  the  duty  to  administer  the 
prisons.  This  overlapping  of  power  was  felt  to  be  incompatible  and 
an  additional  board,  the  Board  of  Prison  Terms  and  Paroles,  was  cre- 
ated and  existed  until  1944  when  the  present  Adult  Authority  was 
established.  It  has  substantially  the  same  duties  as  its  predecessor  but 
its  powers  were  enlarged  somewhat.  For  example,  it  is  also  the  Advisory 
Pardon  Board  to  tho  Governor.  Later,  in  1948,  the  Legislature  repealed 
the  statute  authorizing  "good  time"  credits,  thereby  giving  the  Adult 
Authority  more  discretion  in  many  cases. 

1  Lionel  W.  Fox,  The  Enrjliah  Prison  and  Borstal  Systems,  1952,  p.  305,  cited  In  The 
Indetcrminnte  Sentence,  United  Nations  Publication,  1954,  p.  56. 
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PUNITIVE  DETENTION 

The  earliest  objective  of  the  indeterminate  sentence — that  of  allow- 
ing the  authorities  to  hold  an  inmate  until  they  consider  him  "safe"  or 
"rehabilitated" — is  not  mentioned  as  often  in  California  as  the  more 
popular  concepts  of  consistent  sentencing-  practices  and  individual  treat- 
ment of  prisoners.  It  may,  however,  be  an  important  part  of  current  at- 
tempts to  redefine  criminal  insanity.  Though  most  comments  on  this 
effort  stress  the  altruistic  aim  of  saving  the  lives  of  insane  criminals  who 
are  sentenced  to  death,  it  must  not  be  forgotten  that  the  other  side  of 
the  coin  is  to  allow  for  absolutely  indeterminate  sentences  for  those 
minor  criminals  who  are  adjudged  to  be  mentally  irresponsible.  At  the 
present  time,  a  citizen  of  California  who  is  certified  to  a  mental  institu- 
tion can  demand  a  jury  trial  on  the  issue  of  his  sanity.  A  prisoner  be- 
ing transferred  to  a  mental  institution  just  before  the  expiration  of  his 
sentence  has  no  such  recourse  because,  at  the  time  of  the  transfer,  he  is 
without  civil  rights.^  Since  a  demand  for  jury  trial  must  be  within  10 
days,  and  he  has  no  civil  right  within  that  time  to  make  one,  he  is  there- 
after confined  to  the  mental  institution  totally  at  the  discretion  of  the 
staff.  Such  a  situation,  combined  with  an  enlarged  definition  of  insan- 
ity, would  make  possible  the  most  dangerous  abuses. 

In  1951  the  Maryland  Legislature  provided  for  a  completely  inde- 
terminate sentence  for  certain  criminals  whom  they  termed  "defective 
delinquents."  Under  that  plan,  after  conviction,  and  at  the  instigation 
of  the  court,  the  state 's  attorne}^,  the  defendant  himself,  or  the  Depart- 
ment of  Corrections,  the  defendant  is  referred  to  a  special  institution 
for  psychiatric  evaluation.  Then : 

"...  the  institution  staff  makes  thorough  psychological  and 
psychiatric  studies  of  him,  obtaining  all  available  records  and 
reports  of  his  background  which  may  be  of  assistance.  On  the  basis 
of  these,  a  report  is  made  to  the  court  with  recommendations  as 
to  Avhether  the  individual  should  be  indeterminately  committed  to 
the  institution.  If,  in  the  opinion  of  at  least  three  institution  staff 
members,  two  of  whom  must  be  a  psychiatrist  and  a  psychologist, 
the  other  a  physician,  the  individual  is  a  defective  delinquent, 
he  is  retained  at  the  institution  pending  court  determination. 
Otherwise,  defendant  is  returned  to  the  correctional  institution  of 
original  commitment  to  complete  the  prison  sentence. 

"The  hearing  for  determination  of  defective  delinquency  is 
conducted  in  the  normal  manner  of  civil  proceedings.  The  burden 
of  proof  is  upon  the  state  to  show  by  a  preponderance  of  the  evi- 
dence that  defendant  meets  the  definition  of  a  defective  delinquent. 
The  state  is  represented  by  the  State 's  Attorney 's  office ;  the  statute 
makes  mandatory  that  the  defendant  be  furnished  witli  counsel 
of  his  own  choosing,  and  be  allowed  to  obtain  independent  psy- 
chiatric examination  and  testimony,  both  at  the  state 's  expense.  He 
may  elect  jury  trial.  Two  years  after  the  orginal  commitment, 
and  at  intervals  of  three  years  thereafter,  the  defendant  is  entitled 
to  rehearing  under  identical  conditions.  It  is  interesting  at  this 

2  Attorney  General  Opinion  U.S. — 5813,  May  31,  1945;  In  re  Liggett  187  Cal.  428;  and 
People  V.  Harmon,  54  Adv.  Cal.  "Reports. 
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point  to  record  that  in  more  than  99  percent  of  the  cases,  psychia- 
trists privately  selected  b}-  the  defendants,  their  families  or  their 
counsel  have  agreed  with  the  findings  of  the  staff  of  Patuxent 
Institution. 

"In  addition  to  court  determination,  the  status  of  individuals 
committed  to  the  institution  is  under  the  continual  scrutiny  of  the 
Institutional  Board  of  Review.  The  statute  requires  that  this  board 
consist  of  an  attorney  and  a  professor  of  constitutional  law  who  are 
members  of  the  Advisory  Board,  along  with  members  of  the  insti- 
tution staff.  Each  committed  case  must  be  reviewed  at  least  once 
annually,  and  a  written  report  and  recommendation  filed  on  it. 
The  Board  is  empowered  to  grant  parole,  and  to  make  recommenda- 
tions to  the  courts  for  unconditional  release  or  return  of  the  indi- 
vidual to  complete  prison  sentence. ' '  ^ 

This  committee  does  not  wish  to  be  understood  as  endorsing  this  pro- 
gram ;  we  merely  wish  to  point  out  that  under  this  legislative  program 
careful  attention  was  given  to  guarding  the  rights  of  the  individual 
prisoner.  No  plan  can  operate  perfectly  in  this  area  at  the  present  stage 
of  scientific  knowledge.  In  expanding  the  ambit  of  criminal  law  with 
regard  to  mental  illness,  the  greatest  care  must  be  taken  to  assure  that 
arbitrary  imprisonment  is  not  allowed  in  the  name  of  treatment.  This  is 
tremendously  important  in  view  of  the  fact  that  decisions  of  the  Adult 
Authority  are,  at  present,  subject  to  extremely  limited  review  by  any 
court  of  law, 

DISPARITY  IN  SENTENCING  PRACTICES 

One  of  the  reasons  always  put  forth  in  support  of  the  indeterminate 
sentence  is  that  it  ends  the  problem  of  wide  disparity  in  the  sentencing 
policies  of  many  different  judges. 

Tlieoretically,  the  method  which  would  most  nearly  eliminate  such 
disparities  in  judgment  would  be  to  revert  to  the  classical  "eye  for  an 
eye"  type  of  statutory  penaltj^  with  no  deviation  whatever.  Such  sys- 
tems are  impossible  to  maintain  in  civilized  democratic  countries  be- 
cause jurors  refuse  to  convict  defendants  of  crimes  carrying  severe 
penalties  when  they  feel  that  there  are  mitigating  circumstances. 

It  is  true  that  no  two  crimes  are  exactly  alike  and  this  fact  makes 
necessary  a  certain  amount  of  flexibility  in  sentencing.  The  question 
then  seems  to  be,  who  is  to  determine  the  length  of  sentence,  and  within 
what  limitations? 

The  absolutely  indeterminate  sentence  (one  day  to  life  for  any  crime 
from  petit  theft  to  murder)  has  not  proved  to  be  generally  acceptable. 
Certain  statutory  limitations,  both  as  to  offenses  included  and  length  of 
.sentence,  have  usually  been  imposed  upon  the  sentencing  authority. 

Wide  variations  in  judicial  sentences  have  often  becji  cited  in  urging 
the  adoption  of  indeterminate  sentencing.  However,  it  is  plainly  evident 
that  tlie  rehabilitative  aspect  of  the  indeterminate  sentence  necessarilj- 
entails  disparate  sentences.  For  example,  of  two  first  degree  robbers,  the 
one  who  made  the  better  and  earlier  adjustment,  that  is  to  say,  the  one 
who  was  first  rehabilitated,  would  be  released  earlier.  This  would  be 
true  if  one  of  them  were  rehabilitated  in  two  years  and  the  other  one 

"Jerome    Robinson,    "The    Maryland    A|)proach    to    Defective    Delinquent    Crinunal.s" 
(State  Govemme7it,  Summer  Issue,  1959),  p.  181. 
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stayed  in  prison  for  the  rest  of  his  life.  This  could  hardly  be  called 
consistency  in  sentencing'  policy — at  least  from  the  aspect  of  time  served 
in  prison.  It  has  been  pointed  ont  that  the  sentence  is  definite — it  is  the 
term  of  imprisonment  that  is  indefinite.  Tliere  are  a  number  of  offenses 
from  wliich  widely  differing  prison  terms  could  result.*  Clearly  then, 
there  are  factors  other  than  time  served  which  must  be  considered. 

It  has  been  suggested  that,  despite  the  above  mentioned  differences  in 
periods  of  incarceration,  one  term-setting  board  is  better  able  to  adopt  a 
unified  policy  with  regard  to  all  individuals  in  the  prison  system.  In 
this  respect  it  is  interesting  to  consider  that  the  Adult  Authority  origi- 
nally had  three  members.  It  was  later  enlarged  to  five  and  finally  to 
seven  members.  At  first  it  considered  cases  with  all  members  sitting 
together.  Later  the  press  of  work  made  it  necessary  to  split  up  into 
panels  as  well  as  adding  more  members.  At  present  there  are  often 
panels  consisting  of  one  member  of  the  Adult  Authority  and  one  mem- 
ber of  the  staff.  This  is  perfectly  understandable  when  a  consideration 
is  made  of  the  number  of  cases  to  be  reviewed  annuall3^  At  the  same 
time,  it  quite  obviously  is  a  dilution  of  the  original  theory  of  uniform 
decisions.  There  appears  to  be  no  reason  to  expect  the  workload  of  the 
Adult  Authority  to  decrease  and  allow  a  reversal  of  this  trend.  The 
effect  of  this  problem  is  described  by  Paul  W.  Tappan  as  follows : 

' '  While  the  point  would  seem  to  be  obvious,  it  must  nevertheless 
be  remarked  that  it  is  not  enough  that  an  elaborate  file  be  prepared 
on  the  prisoner  before  his  parole  hearing.  If  the  accumulated  infor- 
mation is  to  play  the  significant  role  that  it  should  in  parole,  the 
record  must  be  studied  carefully  and  objectively  by  board  mem- 
bers before  their  decisions  are  made.  It  appears  to  be  common 
practice,  unfortunately,  for  boards  under  the  pressure  of  onerous 
duties  to  be  content  with  a  hurried  reading  of  a  brief  summary  at 
the  time  of  the  parole  hearing  and  to  arrive  at  a  decision  at  that 
time.  Under  these  circumstances,  excessive  weight  may  be  given  to 
the  impressionistic  observations  of  the  board  members,  to  the 
formal  criminal  record  of  the  offender,  or  to  the  inferences  con- 
tained in  the  parole  summary.  When  only  five  or  ten  minutes  are 
given  to  study  of  the  record  and  interview  of  the  prisoner,  judg- 
ment cannot  be  adequately  informed.  Where  only  one  member  of  a 
parole  board  consults  the  record  and  makes  the  parole  decision, 
there  is  grave  danger  of  bias.  Frequent  errors  are  inevitable."^ 

Many  critics  feel  that  whatever  gains  were  made  by  adopting  Cali- 
fornia's present  system  were  outweighed  by  the  dangers  inherent  in 
such  an  administrative  tribunal.  Chief  Judge  Louis  E.  Goodman  of 

the  United  States  District  Court,  Northern  District  of  California,  has 
commented : 

"It  may  be  a  dangerous  innovation  with  far  reaching  conse- 
quences to  turn  over  the  sentencing  function  to  the  executive 
branch,  because  that  branch  does  not  have  the  independence  and 
immunity  from  outside  influence  inherent  in  the  judiciary." 


^  See  Appendix  A. 

^  Paul  W.   Tappan,   Crime,  Justice  and  Correction.    (New   York:   McGraw-Hill  Book 
Company,  Inc.,  1960),  p.  727. 
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Such  apprehensions  as  those  expressed  by  Jiidfje  Goodman  are  accen- 
tuated by  the  fact  that  decisions  of  the  Adult  Authority  are  only 
theoretically  subject  to  judicial  review.  The  only  appeal  therefrom  is 
to  the  pardon  powers  of  the  Governor — and  the  members  of  the  Adult 
Authority  constitiite   the   Governor's  Advisory   Pardon  Board. 

SENTENCING  PRACTICES  OF  OTHER  STATES 

Sentencing  practices  of  the  various  states  are  described  by  Tappan 
as  f 0II0W.S  : 

"...  at  the  present  time  the  indefinite  sentence  has  been  adopted 
as  the  exclusive  form  of  prison  sentence  for  felons  in  eijrht  states. 
In  an  additional  22  states  and  the  District  of  Columbia,  it  is 
used  more  than  any  other  type  of  sentence.  Statistical  reports  of 
recent  years  indicate  a  very  substantial  continuinf;  use  of  definite 
sentences,  howcA'er.  Thus,  in  1950,  while  26,768  state  sentences 
were  indefinite,  10,728  state  and  11,492  federal  sentences  were 
definite.  Considerinrr  only  state  sentences,  there  was  an  increase 
in  the  use  of  indefinite  sentences  from  46.6  percent  of  all  sentences 
in  1940  to  57.6  percent  in  1950.  As  has  already  been  implied,  such 
figures  present  an  oversimplification  of  the  picture  because  of 
the  existing  diversity  in  sentencing  practices.  Variations  occur  in 
tlie  length  of  sentence  imposed  in  different  jurisdictions,  in  the 
method  of  determining  parole  eligibility  and  in  the  way  that 
ultimate  discharge  from  official  control  occurs.  These  variations  are 
far  more  important  than  the  formal  title  of  the  sentence  system 
used  by  a  state.  The  establishment  of  parole  in  all  jurisdictions 
has  resulted  in  a  dc  facto  system  of  indefinite  terms  for  felons 
nearlj'  everywhere.  The  relative  merits  of  different  systems  depend 
upon  the  consequences  of  the  various  specific  practices  employed."  ® 

The  following  chart  was  prepared  by  Paul  Tappan  to  illustrate 
varying  sentence  patterns: 

Indefinite  Sentences 

Judicial  determination  of  minimum  and  maximum  within  statu- 
tory limits: 

Arizona,  Colorado,  Connecticut,  Illinois,  Maine,*  Massachu- 
setts,'' New  Hampshire,  New  Jersey,*^  New  York,  North  Caro- 
lina, North  Dakota,  Pennsylvania,''  Utah,"  Vermont,  "Wyoming, 
District  of  Columbia.' 
Minimum  and  maximum  determined  by  statute :  No  judicial  con- 
trol : 

Indiana,  Kansas,^  Nevada,''  New  ^Mexico,  Ohio. 
Judicial    determination   of  minimum,    maximum    determined   bj* 
statute : 
Michigan. 
Judicial   determination    of   maximum,    minimum   determined    by 
statute : 
"Wisconsin. 


•Tappan,  op  cit.,  p.  437. 
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No  miiiimum,  inaxiiiniin  (letoriuined  by  statute : 

Idaho,  Iowa. 
No  miuimum,  .judicial  detennination  of  maximum  witliiu  statutory 
limit : 

Minnesota,  Oregon. 
Jury  determination  of  minimum  and  maximum  within  statutory 
limits : 

Georgia.^ 
Term  fixed   by   administrative   agency*   within   statutory  limits: 

California,^  Washington,'^  West  Virginia.*^ 

Definite  Sentences 

Judicial  determination  of  sentence  within  statutor}'  limit : 

Delaware,  Florida,  Louisiana,  Maryland,  Montana,  Nebraska, 
Rhode  Island,  South  Carolina,  federal. 

Sentence  determined  by  statute : 
Mississippi. 

Sentence  determined  by  jury  within  statutory  limits : 

Alabama,  Arkansas,  Kentucky,  Missouri,'  Oklahoma,  Tennes- 
see, Texas,  Virginia. 

Sentence  fixed  by  administrative  agency  within  statutory'  limit : 
South  Dakota. 

(a)  Minimum  may  not  be  more  than  one-half  maximum  term 
in  statute; 

(b)  Minimum  not  less  than  2^  years; 

(c)  Minimum  not  less  than  1  year; 

(d)  Minimum  not  more  than  one-half  maximum  prescribed 
by  court. 

(e)  Parole  may  occur  before  expiration  of  minimum; 

(f)  Minimum  to  be  not  more  than  one-third  maximum; 

(g)  Governor  may  parole  at  any  time; 

(h)    Court  may  fix  minimum  or  maximum  when  they  are  not 

fixed  in  statute; 
(i)    The  "term-fixing"  powers  of  the  boards  are  in  etfect  no 

more  than  a  setting  of  parole  release  dates  within  limits 

fixed  by  statute. 
(j)   Minimum  and  maximum  are  fixed  by  statute, 
(k)  No  minimum,  maximum  is  fixed  by  statute. 
(1)    Board  may  release  at  any  time.'^ 

FEDERAL  SENTENCING  PRACTICES 

The  Judicial  Conference  of  Senior  Circuit  Judges,  at  its  October, 
1940  session,  gave  its  approval  to  a  bill  relating  to  sentencing  which  was 
later  introduced  into  the  Senate  as  Senate  Bill  No.  1638.  Strong  judicial 
opposition  to  the  bill  soon  developed  and  the  conference  determined 
to  make  a  further  study  of  the  subject.  The  committee  appointed  in- 
cluded the  following :  Jolni  J.  Parker,  chairman ;  Ijearned  Hand,  Orie 
L.  Phillips,  John  C.  Collet,  Carrol  C.  Ilincks,  Bolitha  J.  Laws,  and 

'  Tappan,  op.  cit.,  p.  43S. 
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Paul  J.  McCormick.   The   following  quotations  are  from   the   report 
of  this  committee  to  the  Judicial  Conference  in  June  of  1942 : 

"This  bill  is  not  a  true  indeterminate  sentence  law,  but  contains 
certain  features  of  such  a  law,  and  is  modeled  on  the  statute  of 
California.  Its  distinguishing  characteristic  is  that  it  provides 
that  all  sentences  for  more  than  one  year  shall  be  for  the  maximum 
term,  with  provision  that  thereafter  a  board  of  sentence  and  parole 
shall  fix  the  definite  term  of  imprisonment  that  the  prisoner  shall 
serve.  The  effect  of  this,  of  course,  is  to  take  all  control  over  sen- 
tences of  more  than  one  year  out  of  the  hands  of  the  judges  and 
to  vest  it  in  the  board  of  sentence  and  parole.  We  find  that  the 
district  judges  of  the  country  are  strongly  opposed  to  the  measure. 
Of  62  who  gave  indication  of  their  views  in  response  to  the  ques- 
tionnaire sent  out  by  the  committee,  10  were  in  favor  of  the  law 
and  52  were  opposed  to  it.  The  views  of  these  judges,  which  are 
entitled  to  great  weight,  are  to  the  effect  that  it  is  unwise  to  take 
the  sentencing  power  in  the  case  of  serious  crimes  entirely  out  of 
the  hands  of  the  judges  and  vest  it  in  an  administrative  board  not 
subject  to  review  or  control  of  any  sort. 

"The  merit  of  the  bill  heretofore  indorsed  by  the  conference  is 
that  it  provides  a  scientific  and  intelligent  approach  to  the  ques- 
tion of  sentencing.  Under  it,  sentence  is  deferred  until  the  prisoner 
can  be  thoroughly  studied  and  his  reaction  to  imprisonment  ascer- 
tained. Opinions  of  psychiatrists  and  criminologists,  as  well  as 
prison  officials,  are  available  to  the  sentencing  board ;  and  the  board 
will  be  the  same  body  that  will  ultimately  have  the  power  of  parole 
with  respect  to  the  prisoner.  Definite  policies  in  punishment  can 
be  carried  out  on  a  nation-wide  scale  and  shocking  disparities  in 
sentences  can  be  avoided.  District  judges  have  pointed  out,  how- 
ever, that  a  Aveakness  of  the  system  is  that  all  judicial  control  over 
the  matter  of  punishment,  in  the  case  of  serious  crimes  is  removed, 
and  the  matter  is  left  to  the  unreviewable  discretion  of  an  admin- 
istrative board,  which  Avill  lack  many  of  the  features  which  have 
given  the  public  confidence  in  the  courts.  Integration  of  the  sen- 
tencing and  paroling  functions  is  attained  in  the  case  of  serious 
crimes,  but  it  is  attained  only  by  vesting  the  sentencing  power  in 
the  parole  board  and  abolishing  the  power  in  the  courts. 

Power  to  Admif  to  Probations  Unimpaired 

'"With  respect  to  all  olfenders,  the  proposed  act  leaves  in  the 
liands  of  the  judge,  as  it  now  is,  the  power  to  admit  to  probation, 
Avithout  power  on  the  part  of  anyone  to  review  the  judge's  action. 

Recommendation  by  Board  Where  Sentence  More  Than  One  Year 

* '  The  proposed  act  leaves  the  matter  of  sentence  in  the  hands  of 
tlie  judge,  without  change  of  existing  law,  except  as  to  sentences 
for  more  than  one  year.  Where  the  judge  is  of  the  opinion  that  a 
.sentence  of  more  than  one  year  should  be  imposed,  he  is  required 
by  the  act  to  impose  at  first  a  general  sentence  of  imprisonment 
wliieh  shall  be  for  the  maximum  term  prescribed  by  law;  but  he 
is  empowered  to  modify  this  sentence  after  he  has  had  opportunity 
to  be  advised  by  the  Board  of  Corrections  with  regard  to  it.  The 
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act  provides  that  the  Board  of  Corrections,  in  those  cases,  shall 
within  six  months  after  the  offender  bccjins  service  of  his  sentence 
recommend  what  in  its  opinion  the  definite  sentence  ought  to  be, 
and  that  the  judge  shall  thereupon  fix  the  definite  sentence,  which 
shall  be  the  sentence  to  be  served  by  the  prisoner.  The  board  shall 
state  its  reason  in  its  recommendation.  If  the  judge  disapproves 
the  sentence  recommended,  he  is  required  to  state  his  reasons, 
but  is  not  bound  by  the  recommendation  and  may  proceed  to  fix 
the  definite  sentence  to  be  served  by  the  prisoner  in  accordance  with 
his  judgment.  If  the  board  fails  to  recommend  sentence  within 
six  months,  the  judge  acts  without  its  recommendation.  If  he 
fails  to  act  upon  its  recommendations  within  60  days,  the  recom- 
mendations become  the  sentence. 

"It  will  be  observed  that  this  provision  of  the  act  leaves  the 
sentencing  power  of  the  judge  unimpaired,  but  provides  that  he 
shall  have  expert  advice  in  fixing  the  sentence  in  the  case  of 
serious  offenses  which,  in  his  opinion,  merit  a  sentence  of  more 
than  one  year.  This  advice  will  come  from  the  board  which  is 
charged  with  the  duty  of  ultimately  passing  upon  the  prisoner's 
parole,  and  it  is  believed  that  the  plan  proposed  will  result  in  a 
satisfactory  integration  and  coordination  of  the  sentencing  and 
paroling  functions.  The  board,  with  opportunity  to  observe  the 
prisoner  under  confinement,  to  take  account  of  his  reaction  to  pun- 
ishment, to  study  his  record,  and  to  have  the  advice  and  assistance 
of  experts,  will  recommend  to  the  court  the  sentence  which,  in  its 
opinion,  he  should  serve.  The  judge  will  receive  the  recommenda- 
tion and  follow  it,  or  decline  to  follow  it,  as  appears  to  him  to  be 
wise.  This  means,  of  course,  that  ultimate  power  in  the  matter 
of  fixing  sentence  remains  with  the  judge  and  that  the  judge 
reviews  the  board  and  not  the  board  the  judge.  This  is  in  accord, 
not  only  with  the  idea  that  the  sentencing  power  is  judicial  in 
character,  but  also  with  the  concept  that  administrative  agencies 
should  be  subject  to  judicial  review  to  the  end  that  fundamental 
rights  of  the  individual  may  not  be  impaired. ' '  ^ 

It  was  August  25,  1958,  before  the  federal  sentencing  procedure  was 
modified  by  legislation  and  then  the  change  did  not  go  as  far  as  sug- 
gested in  the  above  report.^  Instead  of  making  all  sentences  for  more 
than  one  year  subject  to  the  delayed  sentencing  procedure  suggested 
by  the  judicial  conference,  several  alternative  methods  of  sentencing 
were  provided.  The  ultimate  choice  of  sentencing  procedures,  however, 
was  left  to  the  judge.  It  is  to  be  noted  that,  in  addition  to  setting  up 
sentencing  procedures,  the  legislation  attempts  to  reduce  disparities  in 
sentencing  policies  throughout  the  federal  courts  by  creating  institutes 
and  joint  councils  on  sentencing. 

IS  THE  INDETERMINATE  SENTENCE  A  LONGER  SENTENCE? 

The  trend  toward  longer  sentences  under  the  indeterminate  sentence 
system  is  criticized  by  manj^  persons  concerned  with  the  administration 

^Report  to  the  Judicial  Conference  of  the  Committee  on  Punishment  for  Crim,e  CWash- 

ington :  United  States  Government  Printing  Office,  June  1942),  pp.  6,  7  and  12. 
^  See  Appendix  B  for  Public  Law  85-752  and  Congressional  Conference  Report. 
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of  justice.^"  For  example,  Francis  A.  Allen,  Professor  of  Law  at  the 
University  of  Chicago  has  written : 

"The  tendency  of  proposals  for  wiiolly  iiulclcniiiiiate  sentences, 
a  clearly  identifiable  fruit  of  the  reliabilitative  ideal,  is  unmis- 
takably in  the  direction  of  lenfjcthened  periods  of  imprisonment. 
A  large  variety  of  statutes  authorizing  what  is  called  civil  com- 
mitment of  persons,  but  which,  except  for  the  reduced  protections 
ati'orded  the  parties  proceeded  against,  are  essentially  criminal  in 
nature,  provide  for  absolutely  indeterminate  periods  of  confine- 
ment. Ex]ierienee  has  demonstrated  tliat  there  is  a  strong  tendency 
for  the  rehabilitative  ideal  to  serve  purposes  that  are  essentially 
incapacitativc  rather  than  therapeutic  in  character, "  ^^ 

Sol  Kubin,  Legal  Consultant  to  the  National  Probation  and  Parole 
Association,  states,  with  relation  to  the  same  problem: 

"...  Advocacy  of  the  indeterminate  system  is  allegedly  based 
on  the  flexibility  of  sucli  a  sentence,  wliieli  provides  a  framework 
for  individualized  treatment.  Eai'lier  advocates  of  the  indetermi- 
nate sentence  were  more  concerned  with  lengthening  the  period  of 
incarceration  for  'hardened'  criminals  than  with  shortening  the 
time  for  others.  Has  this  viewpoint  persisted  in  practice? 

"...  Excluding  death  sentences,  sentences  of  five  j'ears  and 
over  comprised  76  percent  of  all  the  maximum  indeterminate  sen- 
tences, whereas  all  defijiite  sentences  of  five  years  and  over  were 
only  32.4  percent  of  the  total, 

",  .  .  A  definite  sentence  law  gives  the  judge  greater  responsi- 
bility to  fix  a  sentence  than  the  indeterminate  sentence  law,  and 
the  allocated  responsibility  is  one  of  the  things  needed  to  avoid  the 
automatic  long  terms.  A  parole  law  atfording  complete  discretion, 
coupled  with  a  definite  sentence  system,  more  truly  meets  the 
intent  of  the  indeterminate  sentence  idea  than  an  indeterminate 
sentence  system,  even  Avith  a  flexible  ])arole  law.  A  four-year  defi- 
nite sentence  combined  with  eomi)]ete  jiarole  authority,  is  in  effect 
an  indeterminate  sentence  witli  no  fixed  minimum,  but  with  a 
maxinnnn  of  four  years  fixed  by  a  court  which  knows  it  is  re- 
sponsible for  considering  the  individual  defendant  in  fixing  that 
maximum. 

"Assuming  that  a  comjietent,  adequate  ])arole  staff  is  available 
to  a  pi'ofessional,  full-time  parole  board,  the  tliird  legal  element  is 
a  law  that  gives  the  board  complete  diseretion  within  the  maxi- 
mum sentence. 

"Under  those  eireumstanees.  we  can  achieve  a  measure  of  indi- 
vidualized treatment  without  the  injustice  of  automatic  sentences. 
Until  tliat  is  achieved,  I  believe  that,  by  and  large,  the  indetermi- 
nate sentence  is  a  imndicap  to  reformation  of  offenders,  rather  than 
a  help,'"- 

>"  See  l.'ist  parafjrapli  f)f  confereiue  report,  Appendix  B. 

"  Francis  A.  Allen,  "Criminal  Justice,  Legal  Values  and  the  Rehabilitative  Ideal,"  The 

./ourniil  of  Criminal  Law,  Crini\noloy\j  and  Police  Science,  Sept. -Oct.,  1959,  Vol. 

.50.  No.  3.  p.  229. 
"Sol    Rubin.    Focus    (New    York    City:    National    Probation    and    Parole    Association, 

1918),  V  27-2;",  1048-50.  pp.  47,  48  and  .52. 
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SENTENCING  POLICY  IS  A  POLITICAL  DECISION 

The  completely  indeterminate  sentence  (one  day  to  life  for  any 
criminal  conviction)  seems  to  have  few  fervent  supporters  today.  The 
same  thing  can  surely  be  said  about  fixed  penalties  without  alterna- 
tives. There  is  still  much  room  in  between  for  variations  in  sentencing 
policy.  These  variations  are  not  choices  that  can  be  made  solely  by 
attorneys,  psychiatrists,  parole  boards,  sociologists,  judges  or  any  other 
group.  They  are  political  decisions  of  the  utmost  importance  because 
they  affect  the  basic  relationship  between  the  individual  and  the  con- 
certed power  of  the  government.  The  issues  involved  should  be  consid- 
ered carefully  by  the  people  and  their  elected  representatives.  Only  in 
this  way  can  they  make  choices  which  reflect  their  deliberate  value 
judgments. 

CLASSIFICATION 

Initially,  most  people  who  w^ere  sent  to  an  institution  by  govern- 
mental action  found  themselves  all  locked  up  together — men,  women, 
youngsters,  insane  persons,  felons,  or  debtors.  Some  of  the  earliest 
prison  reforms  were  made  in  the  beginning  of  classification ;  men  were 
separated  from  women,  felons  from  debtors,  young  people  from  adults. 

Today  the  heart  of  the  indeterminate  sentence  system  lies  in  an  ex- 
tensive classification  and  treatment  program.  Under  this  program,  a 
prisoner  is  sent  directly  from  the  sentencing  court  to  a  reception- 
guidance  center  operated  by  the  Department  of  Corrections.  Here  he 
is  studied  by  a  team  of  doctors,  sociologists,  psychologists,  and  in  some 
cases,  psychiatrists.  He  is  given  any  necessary  dental  and  medical  treat- 
ment. He  is  subjected  to  a  batteiy  of  tests  in  an  attempt  to  measure 
his  I.Q.,  his  educational  level,  his  emotional  stability,  and  any  special 
abilities  he  may  have.  Letters  are  written  to  his  friends,  former  em- 
ployers, relatives,  and  any  other  interested  parties,  in  an  effort  to  learn 
as  much  as  possible  about  him.  On  the  basis  of  this  accumulated  in- 
formation, the  staff  at  the  reception-guidance  center  makes  recom- 
mendations as  to  the  degree  of  security  necessary  for  the  inmate  (i.e., 
medium,  maximum,  etc.),  the  type  of  work  assignment  thought  suit- 
able, possible  education  or  training  program,  and  treatment  desirable 
(medical,  psychiatric,  etc.).  After  these  recommendations  have  received 
the  approval  of  the  Director  of  Corrections,  they  are  known  as  the 
"approved  program"  for  that  individual. 

The  Department  of  Corrections'  Manual  of  Procedures  for  Classifi- 
cations states : 

''The  approved  recommendations  shall  be  closely  adhered  to  by 
the  Institutional  Classification  Committee  and  its  subcommittees 
as  institutional  facilities  and  the  changing  needs  of  each  inmate 
permit."  ^^ 

An  extensive  classification  program  is  of  little  value  without  an  ex- 
tremely diversified  prison  system.  In  this  respect,  California  is  enjoy- 
ing the  results  of  its  postwar  prison  building  program.  Under  the 
outstanding  leadership  of  Richard  McGee,  the  Department  of  Correc- 
tions has  established  facilities  to  satisfy  widely  varied  needs — from. 

^  The  Manual  of  Procedures  for  Classification  in  the  Department  of  Corrections  of  the 
State  of  California  (State  of  California,  Department  of  Corrections,  Sacramento, 
1955),  p.  10. 
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the  minimum  security  farm  type  institution  to  maximum  security  facili- 
ties at  Folsom  and  San  Quentin.  These  institutions  offer  a  correspond- 
ingly wide  selection  of  work  and  training  programs. 

Theoretically,  when  the  staff  of  the  reception-guidance  center  has 
finished  studying  the  incoming  prisoner,  they  know  enough  about  him 
to  prescribe  the  program  and  treatment  most  likely  to  bring  about  his 
rehabilitation. 

The  Handbook  on  Classification,  prepared  in  1947,  by  the  American 
CorrcL'tioual  Association  points  out  as  advantages  of  classification: 

1.  Proper  segregation  of  different  types  of  offenders; 

2.  More  adequate  custodial  supervision  and  control ; 

3.  Better  discipline; 

4.  Increased  productivity  of  inmates ; 

5.  More  effective  organization  of  all  training  and  treatment  facilities; 

6.  Greater  continuity  in  the  trainiiiL'"  and  treatment  program; 

7.  Higher  personnel  morale ; 

8.  Better  inmate  attitude  ; 

9.  Reduced  failures  of  men  released ; 

10.  Better  guides  in  long-range  planning  of  building  requirements; 

11.  Classification  reports  have  many  values  (for  use  for  parole  boards, 
by  institutions  in  other  states,  etc.).'^* 

In  studying  the  actual  probabilities  for  success,  at  least  two  questions 
must  be  answered. 

1.  Has  behavioral  science  advanced  to  the  point  at  which  it  can  ac- 
curately determine  the  cause  of  criminal  behavior  and  prescribe  effec- 
tive correctives  ? 

2.  If  so,  are  highly  trained  people  available  in  sufficient  numbers  to 
do  the  job  ? 

In  respect  to  the  first  question  the  following  quotations  from  various 
specialists  may  be  illuminating : 

(1)  "It  is  not  only  in  the  diagnosis  of  psychopath  that  we  see  con- 
fusion in  tlie  use  of  diagnostic  labels.  A  study  of  over  800  psy- 
chiatric admissions,  with  several  diagnostic  re-evaluations  of  the 
same  patients  within  a  rather  brief  period  of  time  revealed  that 
65  percent  of  those  patients  seen  by  more  than  one  psychiatrist 
received  at  least  two  different  psychiatric  diagnoses.  There  was 
some  indication  that  the  more  psychiatrists  an  individual  saw, 
the  more  widely  differing  diagnoses  the  patient  received.  Several 
individuals  in  the  group  received  diagnoses  of  neurotic,  psy- 
chotic and  character  disorder,  all  referring  to  the  same  psy- 
chiatric disturbance.  .  .  . 

"It  is  indicated  that  final  prognosis  in  any  individual  case 
will  often  depend  not  so  much  on  what  is  diagnostically  pre- 
dicted as  it  will  on  subsequent  treatment  or  environmental  in- 
fluences. .  .  . 


"Harry  E.  Barne.s  and  NeBley  K.  Teetens,  New  Horizons  in  CtHminology  (Englewood 
Cliff.s;  ITentice-Hall.  Inc.,  195'J).  p.  469,  citing  Handbook  on  Classification  in 
Correctional  Institutions,  1947,  p.  2. 
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"There  are  certainly  other  psychiatrists  who,  because  of  their 
own  personality  makeup,  do  not  tolerate  hostility  comfortably 
from  their  patients.  So  simply  findinj^  a  psychiatrist  to  see  an 
offender  does  not  assure  an  objective,  unbiased  approach."  ^^ 

(2)  "The  most  trenchant  criticism  of  modern  classification  cli'iics, 
as  we  find  them  in  prisons  today,  is  that  they  fail  in  treatment. 
There  is  little  criticism  regarding  diagnosis,  but  it  is  debatable 
whether  the  prison  will  ever  be  able  to  do  very  much  in  the 
field  of  treatment.  The  clinic  can  point  out  many  physical  de- 
fects in  prisoners,  and  the  facilities  available  will  be  able  to 
clear  up  m.any  of  these.  But  there  is  little  evidence  that  a  pro- 
gram can  be  developed  that  has  meaning  for  the  inmate  except 
in  a  few  isolated  cases.  One  can  admire  the  shiny  filing  cabinets 
in  which  are  kept  the  complete  records  of  each  inmate ;  one  can 
respect  the  professional  staff  for  their  skill  and  dedication  to 
long  hours  of  toil.  But  he  can  have  little  enthusiasm  for  results. 
Imprisonment  nullifies  most  of  the  efforts  of  even  the  most 
conscientious  members  of  the  classification  clinic. ' '  ^^ 

(3)  "  'Individuals  who  are  clinically,  psychiatrically,  or  psychologi- 
cally abnormal  to  any  significant  degree,  constitute  a  minor 
segment  of  the  criminal  population  as  a  whole.  The  insane,  the 
neurotic,  and  the  mentally  defective  all  together  do  not  exceed 
m.ore  than  four  or  five  percent  of  the  total  of  individuals  who  are 
involved  in  major  types  of  crimes.'  This  was  the  finding  of  a 
surve}^  of  71,296  psychiatric  examinations  given  by  the  New 
York' County  Psychiatric  Clinic  between  1932  and  1957.  'Con- 
sequently, from  the  standpoint  of  treatment,  correction,  rehabili- 
tation and  supervision,  only  one  out  of  20  felonious  offenders 
should  need  the  professional  services  of  psychiatric  or  ancillary 
personnel  .  .  . 

"  'One  is  led  to  the  conclusion  that  the  management  of  the 
great  mass  of  adult  criminal  offenders,  rightly  is,  and  should 
remain,  in  the  hands  of  penologists,  judicial  and  correctional 
authorities,  parole  boards,  and  probation  bureaus  .  .  . 

"  'It  is  our  distinct  impression,  gained  from  the  observation 
of  thousands  of  recidivists  in  our  clinic  and  elsewhere,  that 
generally,  stern,  practical  penological  measures  have  a  more 
salutary  and  longer-lasting  restraining  effect  than  hopeful  but 
misguided   'psychiatric   guidance. '"  ^'^ 

(4)  "We  try  to  classify  prisoners  and  segregate  them  to  prevent 
the  worst  from  infecting  the  best.  Classification  becomes  more 
than  this:  It  discloses  the  inmate's  'individual  needs'  and  the 
staff  works  out  a  'program'  for  him — shop  for  some,  school  for 
others,  and  so  on.   Classification  indeed  becomes  the  heart  of 


15  Jack  V.  Wallinga  (Psychiatrist),  "The  Probation  Officer's  Role  in  Psycliiatric 
Cases,"  Tlie  Journal  of  Criminal  Laro,  Criyniyiology  and  Police  Science,  Nov. -Dec, 
1959,  Vol.  50,  No.  4,  pp.  364,  365. 

"Harry  Elmer  Barnes  and  Nejrley  K.  Teeters,  Neiv  Horizons  in  Criminology  (Engle- 
wood  Cliffs,  N..J.  :  Prentice-Hall,  Inc.,  1959),  p.  477. 

"Emanuel  Messinger  and  Benjamin  Apfelberg,  Ncxo  York  County  Court  of  General 
Session.  Psychiatric  Clinic,  a  Quarter  Century  of  Court  Psychiatry  (New  York, 
1958),  p.  46  (mim.),  cited  in  California  Public  Survej/.  Bureau  of  Public  Admin- 
istration, University  of  California,  Berkeley,  October  1959. 
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rehabilitation.  "We  employ  inmate  counselors  who  help  them 
with  their  prison-made  problems — the  wife  who  is  running 
around  with  another  man,  the  former  business  partner  who  is 
absconding  with  the  assets.  We  employ  decent  guards  who  will 
not  abuse  the  inmates  and  may  even,  by  upright  example  and 
sympathetic  advice,  aid  their  rehabilitation. 

"Well,  does  it  work?  It  does  not,  and  it  cannot.  The  toilet  in 
the  cell,  the  gleaming  kitchen,  the  school  and  the  shop — these 
are  the  things  that  we  think  we  would  like  to  have  if  we  were 
in  prison.  They  have  nothing  whatever  to  do  with  the  tilings 
that  made  John  Doe  a  criminal.  Of  course  it  is  desirable  to 
teach  an  illiterate  to  read;  but  it  was  not  his  illiteracy  that 
brought  him  to  prison,  and  when  he  goes  out,  whether  he  can 
read  or  not,  he  will  return,  unless  we  have  changed  the  thing, 
whatever  it  was,  that  made  him  a  criminal.  It  is  fine  to  teach 
a  young  armed  robber  the  trade  of  tinsmith;  but  he  wasn't  a 
robber  because  he  lacked  a  trade,  and  unless  we  get  at  the 
thing  that  made  him  a  robber  he  will  prefer  the  robber's  trade 
to  tinsmither}'.  Putting  a  man  in  a  minimum-security  institution 
may  teach  him  the  wisdom  of  not  running  away  from  custody; 
whether  it  will  ju'event  him  from  committing  another  crime  is 
a  wholly  separate  and  unrelated  question. ' '  ^^ 

(5)  "An  improved  methodology  in  psj-chiatric  work  should,  in  time, 
dispel  the  popular  notion  that  psychiatric  conclusions  are,  for 
the  most  part,  inferential  guesses.  Knowledge  of  the  offender 
today  is,  in  fact,  greater  than  ever  before  and  has  enabled  the 
clinician  to  reduce  the  plienomenology  of  crime  to  a  few  basic 
categories. 

"The  theoretical  advances,  moreover,  once  well-established, 
will  undoubtedly  have  greater  influence  on  the  penology  of  the 
future.  They  may,  for  example,  lead  to  a  further  acceptance  of 
the  indeterminate  sentence  on  a  moi-e  universal  basis  and  the 
expanding  of  legislation  dealing  with  pathological  offenders — 
both  of  which  would  not  in  any  way  lessen  the  social  safeguards 
and,  at  the  same  time,  would  increase  the  prospects  of  rehab- 
ilitation." i» 

(6)  "As  has  been  pointed  out  above,  this  treatment  viewpoint  has 
been  ])resent  from  the  ver^-  beginning,  despite  tlie  fact  that  no 
technique  for  treating  delinquent  behavior  had  been  adetjuately 
formulated  and  tested.  Even  today,  with  the  many  advances 
of  the  basic  sciences,  such  tcchnicjues  are  but  imperfectly  un- 
derstood and  do  not,  as  many  sophisticated  therapists  have  rec- 
ognized, meet  expectations.  In  study  after  study,  this  fact  has 
been  demonstrated.  The  fact  remains,  however,  that  during  the 
5'J  years  since  the  founding  of  the  Juvenile  Court,  the  clamor 
concerning  the  need  for  treatment,  luiture  of  treatment,  correct 
treatment  procedure  ami  treatment   facilities  ha.s  continued  to 


"John  Bartlow  Martin,  Break  Duicn  the  Walls  (Xew  York:  liallantino  Books,  1954), 

p.  2:{2. 
"Ralph   Br.ancale    (Psychiatrist),   "Diagnostic  Technique  in  Aid  of  Sentencing,"  Lato 

and   Contemporary  I'roblcms,   Sentencing    (Durham:   Duke   ITniversity   School   of 

Law,  Summer,  1958),  V.  23,  No.  3,  pp.  448  and  453. 
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fill  the  pages  of  the  professional  journals,  newspaper  supple- 
ments, and  professional  lectures  on  delinquency  to  various  com- 
munity groups.-'' 

"The  study  further  indicates  that  of  the  133  psychiatrists 
employed  in  American  prisons,  only  53  were  reported  to  be 
certified  by  the  American  Board  of  Psychiatry  and  27  to  be 
'board  eligible.'  It  was  not  ascertained  how  many  psychologists 
were  academically  qualified.  While  many  persons  doing  treat- 
ment work  in  our  prisons  are  labeled  'social  workers,'  there  are 
actually  few  who  are  entitled  to  that  appellation.  In  other  words, 
not  many  are  graduates  of  an  accredited  school  of  social  work 
or  members  of  the  National  Association  of  Social  Workers. ' '  ^^ 

(7)  "The  limitations  of  our  knowledge  and  diagnostic  tools  in- 
evitably lead  us  to  incomplete  and  commonly  inaccurate  diag- 
noses of  causation.  Psychological  testing  and  casework  investi- 
gation provide  clues  to  the  existence  of  emotional  and  social 
problems  but  do  not  portray  the  dynamic  relationship  of  the 
variables  out  of  which  criminality  develops. ' '  ^^ 

(8)  "Philip  Ash,  in  a  study  of  psychiatric  diagnoses,  found  that  in 
using  60  diagnostic  categories,  agreement  by  three  psychiatrists 
was  reached  in  only  20  percent  of  the  cases  studied  and  that 
even  when  these  categories  were  reduced  to  only  five  classifica- 
tions there  was  agreement  only  on  46  percent  of  the  cases."  ^^ 

Outside  the  realm  of  opinion,  legal  cases  have  illustrated  the  falli- 
bility of  psychiatric  diagnosis.  The  example  below  is  from  People  v. 
Stephen  A.  Nash. 

"Defendant's  (Stephen  A.  Nash)  first  killing  was  in  December 
1955.  A  few  days  thereafter  he  was  arrested  for  assault  upon  an- 
other homosexual  'pickup,'  convicted  of  a  misdemeanor,  and  served 
six  months.  At  this  time  he  was  examined  by  two  psychiatrists  who 
determined  that  he  was  not  a  sexual  psychopath.  After  his  arrest 
on  the  present  charges  defendant,  in  talking  with  Dr.  Kelley,  de- 
scribed these  examinations  and  explained  'how  you  go  about  fool- 
ing some  psychiatrists.'  "  "'^ 

The  Nash  case  represents  both  sides  of  the  insanity  problem  which 
must  be  considered  in  lawmaking: 

(1)  Nash  was  not  recognized  as  a  sexual  psychopath  early  enough 
to  prevent  his  depredations  upon  society. 

Since  he  was  studied  by  two  psj^chiatrists,  the  question  inevitably 
presents  itself — might  not  they  have  made  errors  of  judgment  in  the 
other  direction,  diagnosing  as  sexual  psychopaths,  persons  who  really 
were  not? 


20  H.  Warren  Dunham,  "The  Juvenile  Court :  Contradictory  Orientations  in  Processing 
Offenders,"  Laiv  and  Contemporary  Problems,  Sentencing  (Durham:  Dulte  Uni- 
versity School  of  Law,  Summer,  1958),  V.  23,  No.  3,  p.  516. 

-^  Barnes  and  Teeters,  op.  cit.,  p.  479. 

-- Tappan,  op.  cit., -p.  537. 

23  Philip  Ash,  "The  Reliability  of  Psychiatric  Diagnoses,"  J.  Abnorm.  8oc.  Psych.,  Vol. 
44,  1949,  P.  272.  Cited  in  Tappan,  op.  cit..  footnote  No.  53,  p.  537. 

-'  People  V.  Stephen  A.  Nash,  52  Cal.  2d  36,  43. 
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(2)  Nash  was  executed,  several  mnnlers  later,  after  a  psychiatric 
(liajriiosis  that  he  had  "an  underlyinjr  paranoid,  mcfjalomanic,  sehizo- 
l)hrenie  psychosis."  He  was,  however,  legally  sane  under  present  Cali- 
fornia law. 

On  the  question  of  the  indefinite  commitment  of  prisoners  until  they 
are  rehabilitated,  we  have  come  to  the  conclusion  that  Professor  Fran- 
cis A.  Allen  is  correct  in  saying : 

"...  the  values  of  individual  liberty  may  be  imperiled  by  claims 
to  knowledge  and  therapeutic  technique  that  we,  in  fact,  do  not 
possess  and  by  failure  candidly  to  concede  what  we  do  not  know. 
At  times  practitioners  of  the  behavioral  sciences  have  been  guilty 
of  these  faults.  At  other  times,  such  errors  have  supplied  the  as- 
sumptions on  which  legislators,  law^-ers  and  lay  people  generally 
have  proceeded.  Ignorance,  in  itself,  is  not  disgraceful  so  long  as 
it  is  unavoidable.  But  when  we  rush  to  measures  affecting  human 
liberty  and  human  dignity  on  the  assumption  that  we  know  what 
we  do  not  know  or  can  do  what  we  cannot  do,  then  the  problem 
of  ignorance  takes  on  a  more  sinister  hue.  ...  It  is  no  paradox 
to  assert  tliat  tbe  real  utility  of  scientific  technique  in  the  fields 
under  discussion  depends  on  an  accurate  realization  of  the  limits  of 
scientific  knowledge."-^ 

It  may  be  that  the  techni(|nes  of  the  behavioral  sciences  will  be 
jierfected  in  the  comparatively  near  future.  Great  advances  have  al- 
ready been  made  in  creating  drugs  which  appreciably  alter  man's 
behavior  by  changing  his  brain  cbemistiy.-*^  Experiments  are  con- 
tinuing in  hypnosis,  various  therapy  techniques,  and  other  methods 
of  modifying  man's  personality.  When  science  reaches  the  point  at 
which  it  is  able  to  alter  man's  personality  to  fit  any  desired  pattern 
our  i)roblem  will  have  changed.  Such  an  achievement  will  rank  with 
splitting  the  atom.  Man  will  be  able  to  cure  criminality  and  mental 
illness. 

However,  this  breakthrough,  like  "harnessing"  the  atom,  will  have 
a  Jekyll-Hyde  (Character  and  will  demand  as  much  of  man's  ingenuity 
and  wisdom  as  living  with  the  atom. 

CLASSIFICATION  AND  TREATMENT   PERSONNEL 

Many  people  believe  that  psychiatrii'  care  of  prisoners  is  imi)Ossiblc 
because  the  success  of  the  treatment  depends  upon  its  voluntary  nature 
— the  jiatient  must  want  to  be  helped  and  must  enter  actively  into 
therapy. 

Assuming  that  effective  psychological  reorientation  of  prisoners  is 
possible,  do  we  have  enough  skilled  personnel  to  do  the  .iob? 

As  of  October  lf)t)0,  there  were  20, 77."}  inmates  under  the  direction  of 
the  Board  of  Corrections.  Comparatively,  California  is  in  a  favorable 
position   regarding  its  prison  system.   It  attempts  to  maintain  high 

»  AUen.  op.  cit.,  rp.  2.!0  and  231. 

*  See  Hobert  S.  deUopp,  Dmgs  and  the  Mind   (New  York:  Grove  Pres.«,  Inc..   I960). 

and  Aldous  Huxley,  Bra  ir  Si\r  U'.n-M  />'»  i  i.vif>  </   (New  York:  Harper  ^:   Bri>ther>;, 

1958),  Chapter  VIII. 
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standards  of  personnel  selection  and  training,  bnt  even  here  the  familiar 
financial  squeeze  on  prisons  is  evident  in  the  following  figures : 

DKPAHTMKiNT    OF    COHUF.CTIONS 

Number 
Position  authorized  Filled 

1.  Psychiatrists 

Psychiatrist    full-time    10  8 

Psychiatrist    ^-time    6  6 

Psychiatrist,   chief,   correctional   facility 3  2 

2.  Psychologists 

Vocational    psychologist    1                           0 

Clinical   psychologist  I   6                          0 

Clinical  psychologist   II   19  14 

Clinical   psychologist   III   2                          3* 

3.  Correctional  Counselors 

Correctional   casework    trainee    12  11 

Correctional  counselor  I 86  78 

Correctional  counselor  II 44  34  * 

Correctional  counselor  III 19  18 

*  Including  one  in  central  administrative  office. 

Highl}'-  trained  specialists  in  psychiatry,  psychology,  and  sociology 
are  not  often  interested  in  the  low  salaries  and  working  conditions  of- 
fered by  prisons. 

It  is  apparent  that  tlie  treatment  staff  available  is  not  able  to  give 
any  significant  amount  of  time  to  each  of  California's  20,773  prison 
inmates. 

Much  of  the  psychiatrists'  time  is  absorbed  by  administrative  details. 
In  addition,  a  psychiatrist  must  sit  with  the  Adult  Authority  panel 
which  hears  the  Special  Eeport  Calendar.  This  calendar  includes  the 
murder  firsts,  sex  ofi'enders,  and  others  who  receive  special  attention  in 
parole  considerations.  These  special  cases  account  for  roughly  one-third 
of  all  hearings  and  require  a  high  percentage  of  the  psychiatric  time 
available. 

Considering  the  ratio  of  clinical  psychologists  employed  by  the  De- 
partment of  Corrections  to  the  number  of  inmates,  it  is  doubtful 
whether  anything  more  than  the  initial  testing  is  done  by  psychologists. 
This  means  that  tlie  bulk  of  treatment  is  done  by  the  correctional 
counselor. 

The  clinical  psychologist,  grade  I.  must  have  completed  Ph.D.  re- 
quirements (except  for  foreign  language  exam  and  dissertation)  and  an 
internship  of  at  least  one  semester.  The  correctional  counselor  grade  I 
mininmm  requirement  is  the  equivalent  to  college  graduation  plus  one 
year  as  a  paid  trainee  in  the  Department  of  Corrections.  The  top  salary 
for  a  grade  I  clinical  psychologist  is  $530  per  month.  The  top  salary 
for  a  grade  I  correctional  counselor  is  $613  per  month.  The  higher 
degree  of  training  and  the  lower  salary  probably  account  for  the  fact 
that  of  six  positions  authorized  in  this  bracket,  not  one  has  been  filled. 
At  the  same  time,  of  the  86  correctional  counselor  I  positions,  78  have 
been  filled. 

The  typical  tasks  of  a  correctional  counselor  I  are  outlined  by  the 
State  Personnel  Board  as  follows: 

"Interviews   inmates   and   evaluates   their   adjustment   to   and 
progress  in  correctional  treatment  programs;  counsels  inmates  on 
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peiMwul,  imlituliomal,  and  Cunflf^  proUems;  eollaboimlis  witli 
siocial  agencies  in  preparii^  inmates  and  IJheir  familirg  for  innata'' 
eroitiial  rdease  on  parrie;  intcrprels  eonditioiKS  of  parole  to  pit>- 
speetiiv  parolees  and  prepares  inmates  far  rdetst  on  panrie  w 
disdbaiige;  eoOeela^  evaluates,  and  reends  social,  behaTiml,  and 
Toeatxinal  data  on  inmates;  abstracts  and  eontribates  to  conni- 
lative  ease  histoiy  data  and  maioes  reeommendations  pertinent  to 
claasifieatifMi  and  assignment  planning  and  to  sobseqoent  stndf 
and  tzeatment  programs;  interprets  social  summaries  in  diagnoBtie 
eonterenees;  idfTftiifiiMK  critieal  JEaetocs  in  inmates'  emotional  and 
SDciad  maladjustment  iriudi  hare  resolted  in  erimimdo^eal  be- 
barior  and  evalnates  these  foetiMS  as  Incas  for  poasiUe  explanatiwi 
of  tbe  deriant  bcbarifor,  prospects  for  chai^ge  in  atti^ide  and 
aetrrities,  and  iwrognoias  emeeming  expected  adjustment  in  tbe 
institution  and  upm  rdeuse;  ewaluates  inmate  educational  and 
Toeational  bac^gronnd,  significance  of  work  experience,  and  idea- 
tional interests,,  aptitudes  and  ddlls;  identifi(»  and  repoffts  on 
special,  educational,  and  vmtatiiaaal  prtubknts  as  basis  for  reeom- 
TiiyMling  jq»^Yipriate  programs  of  Toeational  training;  adnun- 
isten^  aemres,  and  interprets  results  of  educatianaL,  pqpdulogieal, 
and  Tocatianal  tests  used  in  eounsding  and  placement  ntnk;  assists 
inmates  in  preparing  Tocatknal  and  educational  plans  and  pro- 
grams; effindnets  inieatianal  da»es  on  job  requirements  and  job 
opportunities  in  varioiB  areas  of  empioTment;  dm:t  tedkmieml  tker- 
mpemtit  w&rk  imtygiruuf  tke  ermmimmHom,  eimaifiemtiom,  diagmatgU, 
gromp  mmd  imdhaidmdi  tkermpy;  as  assigned,  aa^ts  in  tbe  ap^ica- 
tion  of  rarions  group  tberapv^  tecfaniqpnes;  aids  inmates  in  reeogniz- 
ing  forees  in  their  enrirmanent  wtodi  hare  influenced  tbem,  in 
becoming  more  skilled  in  soiling  their  jnoblems,  and  in  exovinng 
sdf-direetkm  and  self-fcstraint;  maintains  case  histories  on  in- 
mates during  confinement  and  wnitk€:s  rttnomumerndtiticfms  om  dhmmge* 
m  dmtnfiemHam  or  maigmmnemis,  m*e  of  lagmn  tume  and  need  for 
psrchiatric  treatment;  prqnres  board  reports  <m  inmates'  aetrr- 
ities  in  tbe  institutiwB,  visitors,  medical  rtaminations,  attitudes, 
behavior,  and  eomamemtM  for  the  mae  «/  tks  Admit  AmthorUy  im 
ddtermmumg  tumiemct^  or  pmnU  eUgihUiit/;  i»«par»  pre-rdeaae  re- 
ports for  fidd  me  and  indndes  detailed  infos  mation  on  Tocatimal 
ar e<mipliihmniits>,   whwihii^iiIjI   jEnettovs,   prospeetite   emploTees, 
and  reeoansiendatiMfes  to  fidd.'^ 


It  B  aqqmrent  that  the  — «w"«^  in  sdiidi  tAese  duties  are  perfocmed 
has  a  eouiderable  effect  upon  the  prisoner,  botb  as  to  bis  possible  re- 
halnlitation  and  tbe  length  of  bis 


In  California  r 
Aduht  AuthorifT     ...  . ._   .  .      .     _     — 

Paroles  in  1944. 

Host  of  the  statutorr  prorisaons  setting  out  tbe  p  -  ^^  -^d  duties  of 
C^lifomia^  Adult  Andthoritj  are  in  Penal  Code  S^^^  '00  through 
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3065  and  5075  through  5062.  A  number  of  relaited  «p<etion«^  such  alt  2S40 
and  2081.5.  are  mattered  throughout  the  Penal  CciNde. 

In  determining  when  to  parole  an  inmate,  the  Adult  Authority  hm. 
aeeess  to  case  records  which  are  required  by  Penal  Code  Section  20S1.5 
to  include: 

*'.  .  .  all  information  received  bj  the  Director  off  C<Qrrections  from 
the  courts,  probation  olfiScers^  sheriffs,  police  department*,  district 
attorneys.  State  Department  of  Justice,  Federal  Bureau  of  Investi- 
gation, and  other  interested  agencies  and  persons.  Ca,«e  record* 
shall  also  include  a  record  of  diagnostic  findic.  -  '  '     atiion*, 

actions  and  dispositiojius  with  respect  to  cLa'Sstr.  .-.anent, 

employment,  training,  and  discipline  as  related  a.^-  riii<  iiu^iairiuirional 
correctional  program  followed  for  each  pris-oner, "" 

When  the  court  retains  control  <*i  tine  ■<^!?"t#'»i!'^-eng  ffjiM'-tflion^  the  length 
of  a  defendant 's  sentence  dei>ei!-  ..j  ijjuaxiiBji^a  aand 

minima,  but  also  ujjon  the  judc     -    -  i;eciiJilBjar  to  has 

case. 

Under  California's  indeterminate  sentence  system^  in  addition  to 
statutory  maxima  and  minima.^*  the  length  of  the  ■sentence  is  affiected 
by  a  great  many  people  wiao  evaluate  the  fact*  of  the  case  to  pmovide 
the  records  rcKjuired  by  .Se>c-ti!<>»i  WiKi_5_ 

It  is  important  that  esu^h  ]>er&ons  rep."  .'iis 

to  the  prisoner  and  his  par_  .riame.  Imbmj'         .  ,    -       "Jt. 

implied  by  the  word  "judicioims,'  are  imperative  m  niuikiiiii^  these  Judg- 
ments. A  prisoner  can  adjust  to  a  severe  i>eaiiaEty;  he  cannioit  a/djoiist  Ito 
an  unjust  penalty. 

The  Adult  Authority  miake*.  ,-.-,,  ^j 

interview  witla  <^e.'-h  !'?3JiiijLaite  aa.  -d 

above.  In  view  •  ■  ^)iiisands  xj'i  y, 

it  is  apparent  :__..  ,  ._  >.>na!L  intervit"'-  ,_._  _  _  _       __  ,  ;  :'w 

minutes  each.  Oreat  weight,  therefore,  mnast  be  given  to  the  findaMigs 
and  recommendations  c^ontained  in  the  ca,se  reciords.  This  poiimft*  up  the 
necessity  to  maintain  the  highest  possibile  standainds  for  Malff  recruiit.- 
ment  in  the  Department  of  >ns. 

In  an  effort  to  develop  i  ,  parole  stani(S;aiPds,  the  ]M[odeE  Penal 

Code  of  the  American  Law  InsiUiiuiie  sunggiest^  that  a  prftsio>mier  he  reiLeaseid 
when  he  is  first  eligible  unless: 

**(1)  There  is  undue  risk  that  he  willl  mot  (eonlfio'iniii  tt(0>  the  feoiiiiidnitflfOflits 
of  parole;  or 

(2)  His  release  at  that  timne  would  undnjily  depmereiate  the  :8erD<ci)iiftsiiiwss)s 
of  his  crime  or  pipomote  disresp-eiet  for  Daw;  or 

(3)  His  release  would  have  a  sutosttamtDaMy  a/dvemse  effieelt  i&m.  praso>m 
discipline;  or 

(4)  His  continued  corrtaetionaJl  itipaatmiemt  or  'n  •  'O^r  otflner 
training  in  the  institution  or  umiadaeall  ttineafiii^v.^,  -.lA  «nflll5ifsltaffli- 
tially  enhance  his  capaic-oty  to  Des/d  a  ILaw-albfldiiflD^  Dilfie  whefSi.  re- 
leased at  a  later  4aAie^ ' '  ^ 

3f  A  nunatoier  of  |I»eriiiTti*'«    •ln^  rY^v<^    f\-'rv,'-,*.iT    xri-".*-     •-■  •     --   ■■".--nr.T.    •^■':~    r,r:V,:,Ti<.    'QfKliltje  «. 

number  of  pi  ^. 

»  Tappaii.  ojk  e((. .  :  :  D:S((aJ).. 
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In  addition,  the  code  sets  forth  criteria  by  Avhieh  these  over-all  poli- 
cies can  be  maintained: 

"(1)  The  prisoner's  personality,  incln(lin<:'  his  niatnrity,  stability, 
sense  of  responsibility  and  any  apparent  development  in  his  per- 
sonality which  may  promote  or  hinder  his  conformity  to  law. 

(2)  The  adeqnacy  of  the  prisoner's  parole  plan. 

(3)  The  prisoner's  ability  and  readiness  to  assnme  obligations  and 
nndertake  responsibilities. 

(4)  The  prisoner's  intelligence  and  training. 

(5)  The  prisoner's  family  status  and  whether  he  has  relatives  who 
display  an  interest  in  him,  or  Avhether  he  has  other  close  and 
constructive  associations  in  the  community. 

(6)  The  prisoner's  employment  history,  his  occupational  skills,  and 
the  stabilit}'  of  his  last  em])loyment. 

(7)  The  type  of  residence,  neighborhood  or  commnnitj'  in  which  the 
prisoner  plans  to  live. 

(8)  The  prisoner's  past  use  of  narcotics,  or  past  hal)itual  and  exces- 
sive use  of  alcohol. 

(9)  The  prisoner's  mental  or  physical  makeup,  including  any  dis- 
ability or  handicaps  which  may  afTect  his  conformity  to  law. 

(10)  The  prisoner's  prior  criminal  record,  including  the  nature  and 
circumstances,  recency  and  frequency  of  previous  oifenses. 

(11)  The  prisoner's  attitude  toward  law  and  authority. 

(12)  The  prisoner's  conduct  in  the  institution,  including  particularly 
whether  he  has  taken  advantage  of  the  opportunities  for  con- 
structive activity  afforded  by  the  institutional  program,  whether 
he  has  been  punished  for  misconduct  within  six  months  ju'ior  to 
his  hearing  or  reconsideration  for  parole  release,  whether  he  has 
forfeited  any  reductions  of  term  during  his  period  of  imprison- 
ment, and  M-hcther  such  reductions  have  been  restored  at  the 
time  of  hearing  or  reconsideration. 

(l;j)  The  prisoner's  conduct  and  attitude  during  any  previous  ex- 
perience of  probation  or  jiarole  and  the  recenc}'  of  such  experi- 
ence, "^o 

The  California  Adult  Autliority  has  access  to  staff  re]")orts  containing 
all  of  this  information  regarding  every  inmate  under  the  control  of  the 
Department  of  Corrections.  JMoi-eover,  the  Adult  Authority  is  made  uj) 
of  men  of  outstanding  qnalifii-ations  and  dedication.  AVhat  then,  could 
])ossibly  be  done  to  improve  the  present  system? 

In  answering  this  question,  the  committee  would  like  to  call  attention 
to  three  factors:  (1)  human  fallibility;  (2)  one  and  two  member 
panels;  and  (3)  the  lack  of  any  review  or  appeal  procedure.''^ 

(1)  In  respect  to  the  first  factor,  we  would  like  to  point  out  that  a 
number  of  offenses  involve  penalties  with  an  extreme  variation 
between   the  statutory  mininunn   and   maximum ;   for  exami)le, 

"Tappan,  op.  cit.,  p.  73G. 
»'  See  Appendix  C. 
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robbery  second  deg-ree — with  a  sentence  of  from  one  year  to  life 
imprisonment. 

The  Adult  Authority  has  tlie  power  to  determine  and  redeter- 
mine the  length  of  an  inmate's  confinement  after  he  has  been  in 
prison  for  six  months.  In  cases  with  a  maximum  of  five  years  or 
less,  such  a  determination  may  be  made  after  90  days.  The 
Adult  Authority  has  worked  out  a  schedule  of  first  appearance 
dates  for  various  otfenses.  These  can  be  found  in  the  extreme 
right  column  of  Appendix  A. 

The  power  to  choose  any  sentence  from  one  year  to  life  imi:»ri- 
sonment  gives  the  Adult  Authority  more  discretionary  author- 
ity than  we  believe  it  should  have,  especially  in  view  of  factors 
2  and  3,  as  outlined  below. 

(2)  The  second  factor  involves  the  natural  result  of  an  enormous 
workload  for  the  Adult  Authority.  The  Adult  Authority,  when 
created  in  1944,  had  three  members.  The  large  number  of  hear- 
ings required  soon  led  to  the  addition  of  two  members.  Still  later 
another  two  members  w^ere  added.  At  first  the  Adult  Authority 
met  in  a  group  to  hold  its  hearings ;  then  it  split  into  panels.  At 
the  present  time,  some  panels  consist  of  one  member  of  the  Adult 
Authority  and  a  statf  member.  On  this  subject  the  following  quo- 
tations may  be  of  interest : 

"At  the  end  of  the  period  under  observation,  the  chairman, 
a  sociology  professor,  had  served  five  and  a  half  yeRrs ;  the  oldest 
member,  a  journalist,  seven  years;  the  youngest  member,  an 
expolice  chief,  one  and  a  half  years.  The  journalist  seemed  to 
have  the  sharpest  insight  into  the  reaction  of  the  larger  society 
to  the  crime  under  consideration ;  the  law-enforcement  man  was 
the  least  likely  to  be  taken  in  by  a  smooth  but  fictitious  convict 
story  and  was  more  likely  to  think  in  terms  of  deterrence ;  the 
sociologist  was  most  concerned  with  backgrounds,  attitudes,  and 
future  prospects.  An  advantage  of  varied  backgrounds  such  as 
these  is  that  they  tend  to  balance  each  other.  The  net  result  will 
probably  show^  less  variability  than  sentences  set  by  individual 
judges."  ^^ 

"Thirty-three  jurisdictions  require  only  a  majority  for  parole 
decisions.  From  first  hand  experience  in  the  federal  system,  the 
author  has  observed  that  difiPerences  of  opinion  and  voting  are 
normally  to  be  expected  when  several  board  members  study  the 
file  and  take  action.  Consistent  unanimity  suggests  that  deci- 
sions are  being  made  by  one  member.  It  was  the  practice  in  the 
federal  parole  system  until  a  few  years  ago  for  the  member  of 
the  board  who  conducted  the  hearing  to  determine  the  action 
to  be  taken,  other  members  merely  signing  the  docket.  Dr.  George 
G.  Killinger  was  responsible  for  changing  the  practice  because 
of  the  palpable  danger  of  serious  errors  of  judgment  on  the 
part  of  a  single  hearing  member.  Since  that  time,  a  quorum  of 
the  board  studies  the  files  of  every  prisoner  considered  for 
parole.  The  New  York  State  Board  of  Parole  encountered  serious 


3^  Norman   S.  Hayner,   "Sentencing  by  an  Administrative  Board,"  Lcno  and   Contem- 
porary Prohleins.  Sentencing,  V.  23,  No.  3,  1958,  pp.  491,  492. 
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trouble  in  IHoT  as  a  result  of  allowing  a  single  member  of  the 
board  to  decide  on  parole  revocation." -^'^ 

(3)  The  fact  that  decisions  of  the  Adult  Authority  are  not  subject 
to  judicial  review  is  a  serious  pi-oblem  even  when  such  decisions 
are  made  by  all  tlu'  m('iu])ci-s.-'^  Tnder  the  jirc'sent  conditions, 
we  find  it  a  deeply  disturbing  delegation  of  power. 

Decisions  made  by  a  one-member  panel  are  subject  to  review 
by  other  members  of  the  board.  Nevertheless,  if  they  are  re- 
viewed thoroughly,  the  otiier  members  must  spend  as  much  time 
in  the  review  as  thej^  would  have  spent  in  the  hearing  and  no 
time  is  saved  bj'  the  use  of  a  one-member  panel.  If  they  are  not 
reviewed  thoroughly,  we  feel  tliat  the  prisoner  has  not  received 
the  careful  consideration  lie  sliould  have  had.  In  any  event,  the 
prisoner  has  had  an  opportunity  to  present  his  ease  in  person, 
to  only  one  member  of  the  Adult  Authority. 

REVOCATION  OF  PAROLE 

Wiien  a  prisoner  is  released  on  parole,  he  is  subject  to  return  uiuler 
two  conditions:  (1)  A  new  criminal  conviction,  or  (2)  violation  of  a 
condition  of  parole. 

It  is  the  universal  practice  in  parole  to  set  out  certain  conditions  to 
which  the  ju-ison  inmate  must  conform  if  he  is  to  be  released  on  parole. 
These  conditions  may  vary  widely,  as  may  the  parole  officers'  tolera- 
tion of  minor  infractions. 

A  parolee  who  is  returned  to  prison  for  failure  to  conform  to  a 
condition  of  parole  (such  as  moving  or  buying  a  car  without  permis- 
sion) is  known  as  a  "technical  violator." 

Since  granting  of  parole  is  an  act  of  grace,  the  Adult  Authority 
may  revoke  the  parole  at  any  time,  subject  only  to  the  requirement 
tliat  the  cause  for  revocation  nmst  be  stated  in  the  order  revoking  the 
parole.  The  written  order  of  any  member  of  the  Adult  Authority  serves 
as  a  warrant  for  the  return  of  any  parolee. 

It  has  been  suggested  that  there  should  be  some  penalty,  short  of 
revocation,  for  certain  cases.-*-''  For  example,  if  the  parolee  finds  himself 
in  a  situation  in  which  he  is  under  gi-eat  stress,  he  might  welcome  a 
temi)orary  stay  in  some  type  of  readjustment  center.  At  times  a  parole 
agent  may  feel  that  such  a  procedure  would  j)revent  the  connnission  of 
a  new  crime  or  a  serious  technical  violation. 

Complete  revocation  of  parole  is  an  extreme  measure,  particuhirly 
so  in  states  which,  like  California,  provide  no  hearing  upon  the  revoca- 
tion order.  This  was  recognized  by  the  Model  Penal  Code,-"'  which  pro- 
vides that  the  parolee  should  be  advised  of  the  charges  against  him; 
be  given  a  hearing;  and  allowed  access  to  counsel  in  preparing  for 
such  liearing.  In  addition,  any  revocation  would  be  made  ui)on  substan- 
tial evidence  and  by  a  majority  vote  of  the  P>oard. 

In  evaluating  the  desirability  of  such  a  pi-oceeding,  it  may  be  lu-lpful 
to  consider  a  hypothetical  case:  Inmate  John  Doe  was  committed  on  a 
sentence  of  robbery,  2d  d(>gree.  Tliis  offense  carries  a  statutory  penalty 

•■"Tappan,  o;j.  cit.,  p.  728. 

»'  See  Appendix  C. 

'•'' Tapijaii,  oi).  cit..  p.  742. 

*>  Model  Penal  Code,  No.  5,  Sec.  305.21. 
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of  one  year  to  life.  After  five  years,  John  Doe  was  released  to  serve 
five  years  on  parole.  Time  served  on  parole  is  considered  a  part  of  his 
sentence.  Thus,  his  sentence  had  been  fixed  at  a  total  of  ten  years.  After 
completintJ-  fonr  years  of  parole,  Doe  was  retnrned  to  prison  as  a  vio- 
lator. Upon  his  return  to  prison  his  sentence  antomatically  reverts  to 
the  original  maximum,  in  this  case  life  imprisonment. 

It  is  our  belief  that  Section  305.21  of  the  Model  Penal  Code,  Draft 
No.  5,  should  be  adopted  in  California. 

This  committee  asked  the  Legislative  Counsel  whether  there  is  any 
general  prohibition  in  California  law  against  disclosure  of  records  of 
arrest  to  private  persons,  e.g.,  employers.  We  received  the  following 
reply : 

"You  have  asked  whether  there  is  any  general  prohibition  in 
California  law  against  disclosure  of  records  of  arrest  to  private 
persons,  e.g.,  employers. 

"There  is  no  such  prohibition. 

"The  Bureau  of  Criminal  Identification  and  Investigation  ap- 
pears to  be  restricted  in  this  regard,  so  that  such  information  could 
be  disclosed  only  to  certain  public  officers  (Sec.  11105,  Pen.  C. ; 
Sec.  13128,  Ed.  C).  In  the  sex  offender  registration  statute  (Sec. 
290,  Pen.  C),  there  is  a  prohibition  against  inspection,  by  per- 
sons other  than  law  enforcement  officers,  of  the  reports  required 
to  be  filed  under  that  law.  However,  there  is  no  general  law  of 
this  nature.  While  it  is  at  least  arguable  that  arrest  records  are 
not  public  records  which  a  private  person  could  demand  to  see 
(see  Runyon  v.  Board,  26  Cal.  App.  2d  783),  even  if  that  is  true 
it  does  not  follow  that  a  public  agency  possessing  such  records 
could  not  voluntarily  make  the  records  available  to  a  private 
person. ' '  ^^ 

We  recommend  that  legislation  be  enacted  prohibiting  the  divulgence 
of  records  of  arrest  to  any  person  other  than  a  bona  fide  law  enforce- 
ment officer. 

CONCLUSION 

We  are  mindful  that  the  existence  of  arrest  records  has  often  re- 
sulted in  an  unjust  handicap  for  individual  citizens.  We  do  not  wish 
to  support  the  collection  and  maintenance  of  dossiers  on  individuals. 
We  believe,  however,  that  if  law  enforcement  officials  will  exercise 
greater  care  in  establishing  probable  cause  before  making  an  arrest  and 
will  record  dispositions  as  recommended  in  this  report,  it  will  be  un- 
necessary to  resort  to  the  more  drastic  remedy  of  destroying  arrest 
records  in  cases  which  do  not  end  in  conviction. 


18  Letter  from  Office  of  Legislative  Counsel,  Sacramento,  January  21,  1960. 


PART  V 

SERVICES  OF  THE  PUBLIC  DEFENDER 

RECOMMENDATIONS 

Recommendation  No.  I 

We  i\'L'uiuiUL'iid  that  the  provisions  contained  in  A.B.  1852  not  be 
adopted. 

Recommendation  No.  2 

We  reeonuiiend  that  Government  Code  Section  27700  be  amended 
to  make  the  establishment  of  a  public  defender's  office  mandatory  in 
counties  of  the  first  through  the  tenth  class. 

One  of  the  measures  referred  to  this  committee  for  interim  study 
was  A.B.  1852.  This  bill  was  introduced  by  Assemblyman  George  A. 
Willson  at  the  request  of  the  Criminal  Courts  Bar  of  Los  Angeles  and 
proposes  certain  changes  in  tlie  law  with  respect  to  the  services  of 
public  defenders.  The  following  digest  of  these  proposed  changes,  pre- 
pared by  the  office  of  the  Legislative  Counsel,  appeared  on  the  original 
bill. 

"Amends  Sec.  27706,  Gov.  C,  and  Sec.  1203.1,  Pen.  C. 
"Provides  that  in  any  case  in  which  defendant  in  a  criminal 
case  is  free  on  bond  in  the  sum  of  .$1,000  or  more,  it  shall  be  pre- 
sumed that  he  is  financially  able  to  employ  counsel,  and  the  public 
defender  shall  not  be  appointed  to  represent  him.  l\e(iuir('s  appli- 
cant for  services  of  public  defender  to  furnish  financial  informa- 
tion, and  prescribes  form  therefor. 

"Provides  that  court  may  impose  as  condition  of  probation  the 
payment  of  a  reasonable  fee  to  the  public  defender  for  services 
rendered  to  probationer,  to  be  paid  to  the  probation  officer.  Pro- 
vides that  fees,  as  well  as  fines,  collected  by  probation  officer  as 
condition  of  probation  be  paid  into  county  treasury." 

This  committee  solicited  comments  and  suggestions  on  the  bill  from 
21  public  defenders  throughout  California,  and  from  other  individuals 
and  organizations  coiniected  in  some  way  with  the  administration  of 
justice.  We  held  a  one-day  hearing  on  the  bill  in  Los  Angeles  on 
November  13,  1959.  A  list  of  witnesses  who  testifieil  at  that  hearing  will 
be  found  in  Appendix  J. 

Three  significant  changes  would  be  made  by  the  adoption  of  A.B. 
1852:  (1)  mandatory  financial  statement;  (2)  posting  of  bail  in  the 
amount  of  $1,000  or  more  would  make  defendant  ineligible  for  services 
of  i)nblic  defender;  and  (3)  court  miglit  impose  charge  for  services  of 
public  defender  as  a  condition  of  pi-obation.  Since  the  .same  witness 
often  took  varying  ])()sitions  on  tliese  tliree  chauge.s,  we  shall  treat 
them  individually. 


(DO) 


CRIMINAL  PROCEDURE  97 

(1)  Financial  Statement 

Subsection  (e)  of  A.B.  1852  sets  out  a  detailed  statement  of  informa- 
tion to  be  provided  by  the  defendant  before  any  assistance  can  be 
given  him  by  the  public  defender. 

Most  of  the  public  defenders  who  responded  to  the  committee's  in- 
quiry stated  that  they  alread}^  follow  the  practice  of  using  a  similar 
questionnaire.  One  objection  was  expressed  upon  the  basis  of  added 
cost : 

"The  proposed  addition  requiring  that  an  affidavit  be  supplied 
has  been  under  study  for  the  last  four  or  five  years  in  this  office. 
About  four  years  ago  someone  made  the  suggestion  this  should  be 
done.  "We  asked  that  an  analyst  from  the  county  administrative 
office  be  assigned  to  check  on  the  feasibility  of  such  procedure. 
Their  report  indicated  that  it  would  cost  more  than  any  amount 
saved.  In  an  office  such  as  ours,  it  would  require  one  man  to  devote 
his  time  entirely  to  this  task.  The  very  few  people  that  it  may  elim- 
inate is  so  negligible  that  the  cost  of  having  an  affidavit  would  far 
exceed  the  supposed  savings. ' '  ^ 

A  number  of  defense  attorneys  spoke  in  favor  of  a  required  affidavit. 
One  such  witness  said  : 

Q.  "Mrs.  Koot,  did  I  understand  you  correctly  to  say  that  the 
majority  of  the  defendants  that  have  the  public  defender  rep- 
resent them,  can  pay  the  necessary  fee?  In  other  words,  they  do 
have  the  means  and  the  ability  to  pay  for  legal  service,  but  just 
want  to  get  free  legal  services  ? 

A.  "That's  my  opinion. "2 

Mr.  Cuff  testified  that,  because  of  the  cursory  nature  of  the  examina- 
tion in  the  superior  court,  he  occasionally  gets  an  assignment  of  which 
he  later  asks  to  be  relieved : 

Q.  "So  the  usual  case  is,  he  doesn't  request  that  you  represent 
him.  The  court  tells  you  to  represent  him. 

A.  "That's  right. 

Q.  "Now,  in  the  superior  court  stage,  does  the  court  tell  you 
to  represent  him  before  the  court  has  conducted  an  examination 
of  the  ability  to  pay  ? 

A.  "No,  he  stands  up  there  in  court  and  the  judge  sees  him 
there;  he  says,  'Have  you  an  attorney?'  'No.'  'Have  you  any 
money  to  hire  an  attorney?'  'No.'  Sometimes  the  fellow  is  kind 
of  a  ragamuffin  looking  fellow,  and  the  courts  might  ask  two  or 
three  more  questions — public  defender  appointed — is  appointed.  If 
the  man  is  well-dressed,  if  he's  on  bail,  the  court  will  very  likely 
ask  him  more  questions,  more  or  less  to  satisfy  himself.  It  was 
pointed  out  here  that  Judge  Ambrose  used  to  raise  his  bail. 

Q.  "Well,  then  actually  it's  a  pretty  cursorv  examination,  isn't 
it? 


1  Letter  from  Ellery  E.  Cuff,  Public  Defender,  County  of  Los  Angeles,  July  Kl,   1959, 

to  Assembly  Interim  Committee  on  Criminal  Procedure. 

2  Testimony  of  Gladys  Towles  Root,   Attorney,   Los  Angeles,   at   Los  Angeles  hearing 

on  November  13,  1959. 
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A.  "That's  right,  it  pretty  near  of  necessity  has  to  be,  bnt  as 
long  as  ^ve  get  the  ease,  then  Ave  make  a  further  examination  after 
we  get  the  case. 

Q.  "And  then  do  you  go  back  into  court  and  say  'this  man  is 
able  to  hire  a  private  counsel  ? ' 

A.  "That's  right,  we  put  it  back  on  the  ealcudar  and  tell  the 
court — we  generally  do  it  this  way  to  avoid  embarrassment  to 
everybody'.  "We  will  tell  him  to  get  his  own  attorney — under  the 
law,  we  cannot  very  well  handle  him  .  .  . 

Q.  "Well,  now— 

A.  "And  usually  it's  handled  automatically  then  within  a  week 
or  two  the  attorney  will  call  us  up.  If  the  attorney  doesn't  call  us 
up,  then  we  put  it  on  the  calendar  and  advise  the  court. 

Q.  "If  he  gets  his  private  couusel,  then  do  you  go  back  into 
court  and  you  withdraw  from  the  case  ? 

A.  "Yes,  we  make  a  motion  that  we  be  relieved  of  the  case  and 
a  private  attorney  be  appointed."  ^ 

Superior  Court  eJudge  Allen  Miller  suggested  that  any  extensive 
financial  inquiry  be  made  after  the  time  of  representation  for  arraign- 
ment and  plea  : 

"...  My  suggestion  i,s,  you  contemplate  this  bill,  with  the  pos- 
sibility that  you  would  exempt,  if  you  required  the  affidavit  as 
indicated  here — that  you  would  exempt  the  requirements  of  that 
affidavit  at  the  particular  time  of  representation  for  arraignment 
and  plea,  because  there  isn't  time  to  evaluate  it,  and  that  you 
would  permit  the  public  defcMider  to  enter  a  limited  ajipearance, 
as  many  attorneys  do,  incidentally,  solely  for  the  purpose  of  ar- 
raignment and  plea.  Then,  later  on,  after  that  has  been  permitted 
for  that  purpose  alone,  then  you  could — the  public  defender  would 
be  appointed  by  court,  solely  for  that  purpose  and  limited  for  that 
purpose.  Then  the  information  could  be  gathered  later  on,  whether 
he  was  (jualified — ^then,  if  in  the  opinion  of  the  public  defender,  he 
did  have  sufficient  assets  to  employ  an  attorney,  then  the  bill 
otherwise  would  come  into  play.  But  I  see  some  difficulties  in  re- 
el ni  ring  the  ascertainment  of  all  of  these  factual  things  in  the 
affidavit,  in  this  short,  fast  period  of  time  that's  necessarj'  when 
the  man  is  before  you  on  an  arraignment  in  plea.  "^ 

Mr.  (Joscoe  Farley  testified  tliat  llic  State  Bar  had  taken  a  position 
favoring  this  subsection  : 

"  .  .  .  T  represent  the  State  I>ai-  aiul,  as  several  witnesses  have 
pointed  out,  this  bill  has  three  different  parts  to  it  really:  One, 
the  affidavit;  two,  the  provision  for  restitution;  and  three,  the 
presumption  in  the  ease  of  bail.  Our  Board  of  Governors,  there 
are  15  members  of  our  board,  as  you  know,  elected  by  the  members 
of  the  Bar — have  considered  this  bill  and  they  are  in  favor  of  two 

"Testimony  of  lOllery  E.  Cuff,  Public  Defender,  County  of  Los  Angeles,  at  Los  Angples 

he.irinR,  November  1:5,  1959. 
*  Te.stiniony   of   Allen    Miller,   Judge   of   Superior   Court,    Los   Angeles   County,   at   Los 

Angeles  hearing,  November  13,  1959. 
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provisions — the  provision  for  the  affidavit  and  the  provision  for 
restitution.  .  .  . 

Q.  "But,  what  do  you  think  of  Judge  Miller's  suggestion  that 
there  should  be  no  real  inquiry  into  the  financial  ability  of  the 
accused  until  after  the  arraignment  ? 

A.  "I  think  that  might  be  an  excellent  idea.  What  I  think,  one 
reason  the  courts  like  to  appoint  the  public  defender,  is  that  the 
deputy  is  right  in  the  courtroom  and  there  is  going  to  be  no  delay 
about  the  case.  If  the  case  is  put  over  for  three  or  four  days  or 
the  arraignment  is  continued  three  or  four  days  for  the  defendant 
to  get  private  counsel,  he  may  come  back  three  or  four  days  and 
still  doesn't  have  private  counsel,  so  it  delays  the  arraignment,  so 
I  think  it  would  be  a  good  idea  not  to  require  that,  perhaps. ' '  ° 

This  committee  is  of  the  opinion  that  the  nature  and  extent  of  this 
problem  do  not  require  legislative  action.  It  appears  that  public  de- 
fenders make  a  real  effort  to  avoid  taking  cases  which  do  not  qualify 
for  their  services.  If  abuses  develop  in  individual  cities  or  counties  of 
the  state,  it  appears  to  us  that  the  proper  avenue  of  appeal  is  to  the 
judicial  council  or  the  county  board  of  supervisors. 

(2)   Defendants  on  Bail 

"(f)  In  any  case  wherein  the  defendant  in  a  criminal  case  is 
free  on  bail  in  the  sum  of  $1,000  or  more,  whether  posted  by  said 
defendant  or  by  some  other  person,  it  shall  be  presumed  that  said 
defendant  is  financially  able  to  employ  counsel,  and  the  public 
defender  shall  not  be  appointed  to  represent  said  person. ' ' 

Although  a  few  witnesses  testified  in  favor  of  this  provision,  the 
great  majority  opposed  it.  Speaking  for  the  State  Bar,  Goscoe  Farley 
said: 

"...  the  board  does  not  favor  the  presumption  in  the  case  of 
bail.  Now,  I  might  speak  about  that  part  first,  if  I  may.  It  seems 
to  me  that  this  may  be  read  as  something  more  than  a  mere  pre- 
sumption, because  it  provides  that  in  the  case  of  bail  of  a  thousand 
dollars  or  more,  the  public  defender  shall  not  be  appointed,  etc. 
It  has  two  prongs  to  it,  and  I'm  reading  on  page  3,  of  course, 
lines  23  to  27.  It  reads  that :  In  the  case  of  bail  of  a  thousand  dol- 
lars or  more,  number  one,  there  is  a  presumption ;  and  number 
two,  the  public  defender  shall  not  be  appointed.  So  it  could  be 
read,  I  believe,  that  this  is  an  absolute  prohibition,  but  of  course, 
if  that 's  not  the  intent,  it  could  easily  be  changed  to  a  presumption 
which  would  be  rebuttable,  but  our  board  of  governors  felt  that 
bail  is  something  so  important  to  not  only  the  defendant,  but  to 
society  in  general,  that  nothing  and  not  the  slightest  hurdle  should 
be  put  in  the  way  of  the  defendant's  being  able  to  obtain  bail,  and 
the  effect  of  this  might  be  or  would  be  in  some  eases,  of  a  defend- 
ant having  to  decide  whether  he 's  going  to  use  his  limited  financial 
means  to  obtain  bail,  or  to  obtain  counsel,  and  it  would  seem  to 
be  better  for  the  defendant  and  better  for  society  because  of 
permitting   the   defendant  to   earn   a  livelihood   and   support  his 

^  Testimony  of  Goscoe  Farley,  Legislative  Representative,  the  State  Bar  of  California, 
San  Francisco,  at  Los  Angeles  hearing,  November  13,  1959. 
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family  and  not  be  a  public  charge  in  jail,  that  he  should  certainly 
be  encourajred  to  use  his  assets  to  obtain  his  liberty  on  bail." '' 

This  subdivision  drew  almost  unanimous  disapproval  from  tlie  public 
defenders  who  answered  the  committee's  questions  re<iardin<»-  the  bill. 
One  typical  connnent  on  this  subsection  was  made  l)y  (Jeorpe  Nye, 
Public  Defender  of  Alameda  County: 

"Subdivision  (f)  seems  to  me  to  be  most  ill-advised.  "We  see 
many  cases  in  which  friends,  employers  or  lejrally  nonresponsible 
relatives  bail  prisoners  out,  but  thereafter  either  cannot  or  will 
not  advance  funds  for  an  attorney's  fee.  The  proposed  presump- 
tion, if  conclusive,  would  force  many  defendants  to  jio  to  trial 
without  a  lawyer,  unless  some  attorney  contributed  his  time  with- 
out charfre.  Even  then  there  would  be  no  provision  for  the  ex- 
penses of  invest  ijrat ion  and  so  forth. 

"A  man  whose  bail  is  $1,000  is  often  released  because  his  friends 
have  scrai^ed  together  $40  or  so  toAvard  the  10  percent  premium 
required  by  the  bondsman,  who  "fives  credit  for  the  balance  of  the 
$100.  The  e.\])enditure  of  this  much  money  is  no  indication  that 
a  reasonable  fee  of  pei'haps  hundreds  of  dollars  can  also  be  paid. 
Only  a  lawyer  who  Avould  have  handled  the  case  for  the  $40  can 
feel  that  he  has  been  deprived  of  a  part  of  his  practice.  It  is  a 
crying  shame  that  any  lawyer  can  become  so  exercised  at  the  sight 
of  these  petty  sums  being  spent  on  bail.  One  is  bound  to  remember 
tliat  abuses  by  a  few  lawyers  led  to  the  establishment  of  the  pub- 
lic defender  system  in  the  first  place.  A  partial  retui-n  to  the  con- 
ditions previously  existing  would  do  great  harm  to  the  bar's  public 
relations."  "^ 

A  Californian  with  many  years  experience  in  the  field  of  law,  both 
as  a  district  attorney  and  later,  as  a  teacher,  filed  the  following  objec- 
tion with  the  committee : 

"My  reaction  would  be  strongly  against  this  recommenda- 
tion. .  .  . 

"...  let  me  tell  you  why  I  am  ojiposed  to  the  assumption  that 
a  defendant  who  is  released  on  bail  should  not  be  eligible  for  the 
services  of  a  public  defender.  I  understand  that  frecpiently  bail 
is  put  up  by  an  employer  in  order  to  keep  a  man  on  the  job  and 
to  protect  him  in  the  performance  of  his  work.  This  seems  a  very 
commendable  action  upon  the  i)art  of  the  employer  and  one  wiiicli 
should  be  encouraged  rather  than  discouraged  because  an  employer, 
in  most  cases,  would  not  be  willing  to  i)ay  the  cost  of  an  attorney 
and  the  burden  would  fall  back  upon  his  employee.  The  result 
might  be,  in  many  cases,  that  a  man  would  lose  his  job,  his  family 
would  become  a  public  charge,  and  he,  a  loafer  in  jail  waiting  the 
long  process  of  trial.  T  understand  that  the  present  cost  of  a  bail 
bond  ]>i-emium  is  approximately  10  jM'rcent  which  on  a  $1,000  bond 
would  be  $100.  This  is  a  much  snudler  sum  than  it  would  cost  to 
em])loy  an  attorney  and  if  the  choice  lay  between  staying  in  jail 
and  finding  money  to  \my  an  attorney,  the  cost  of  which   would 


<^  I  hill. 

"<  Letter   from   Oeorge  Nye,   Public   Defender,   Alameda  County,   to  Assembly   Interim 
Committee  on  Criminal  Procedure,  July  22.  1959. 
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amount  to  a  niininnim  of  $200  to  $250,  and  in  the  case  of  a  jurj- 
trial  miiilit  run  up  into  the  thousands,  against  paying'  $100  prem- 
ium on  a  bail  bond,  the  alternative  certainly  would  be  in  favor 
of  the  bail  bond — from  the  point  of  view  of  the  accused  person. 
From  the  point  of  view  of  the  county,  if  the  accused  had  a  family, 
the  cost  of  the  family  on  relief  would  certainly  be  far  more  than 
the  cost  accrued  by  the  public  defender's  office  in  defending  the 
accused  person.  Or  if  the  result  were  to  force  the  mother  to  seek 
employment,  the  result  would  be  an  unsupervised  home  and  the 
imminent  probability  of  juvenile  delinquency,  again  with  the 
potential  of  expense  to  the  county. 

"Application  of  the  presumption  proposed  in  the  new  bill  would 
encourage  shiftlessness  upon  the  part  of  the  accused,  a  willing- 
ness to  spend  his  time  in  jail  to  avoid  the  responsibility  of  employ- 
ment and  the  family,  w^hich  would  certainly  not  be  desirable  from 
any  point  of  view. 

"Such  a  rule  of  thumb  in  the  administration  of  justice  it  seems 
to  me  is  highly  unwnse  in  any  event.  If  it  were  thought  desirable 
to  put  discretion  in  the  hands  of  someone  other  than  the  public 
defender  himself  to  determine  whether  he  should  represent  an 
accused  person,  it  would  be  much  better  to  put  it  into  the  hands 
of  the  judge  where,  as  a  matter  of  fact,  I  understand  it  now  fre- 
quently rests.  When  the  public  defender  decides  that  the  case  is 
not  one  in  which  he  should  appear,  and  the  judge  decides  that  it  is 
one  in  which  the  accused  is  entitled  to  counsel,  and  appoints  a 
lawyer  to  defend  at  a  much  greater  cost  to  the  county,  as  I  am 
sure  the  records  will  reveal. ' '  ^ 

This  committee  believes  that  the  adoption  of  this  provision,  subsec- 
tion (f),  would  result  in  unfortunate  consequences  which  would  not 
be  outweighed  by  any  advantages  to  be  gained.  We  recommend  against 
its  adoption. 

(3)  Fee  as  Condifion  of  Probation 

The  proposed  change  in  Section  1203.1  is : 

"In  addition  to  any  other  terms  and  conditions  the  court  may 
impose  as  a  condition  of  probation,  in  those  cases  in  which  the 
defendant  has  been  represented  by  the  public  defender,  the  court 
may  in  its  discretion  fix  and  determine  a  reasonable  fee  to  be 
paid  for  the  services  of  the  public  defender,  and  order  that  the 
same  be  paid  by  the  defendant  to  the  probation  officer  at  such 
times  and  in  such  amounts  as  the  court  deems  reasonable. ' ' 

The  Board  of  Governors  of  the  State  Bar  has  taken  a  position  in 
favor  of  this  subsection  and  a  number  of  attorneys  supported  the  pro- 
posal at  the  Los  Angeles  hearing.  One  of  these,  Mrs.  Gladys  Towles 
Root,  testified  as  follows : 

Q.  "Well,  that  w^as  my  point.  You  don't  have  any  objection 

then,  I  take  it,  to  the  court  fixing  the  fee 

A.  "Not  at  all  .  .  . 


s  Letter  from  Justin  MUler,   Attorney,   Los  Angeles,   to  Assembly   Interim   Committee 
on  Criminal  Procedure,  Nov.  5,  1959. 
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Q.  " in  criminal  cases  where — at  least  where  it's  marginal 

as  to  whether  a  man  really  can  afford  the  services  of  his  own 
attorney,  or  whetlicr  it's  a  ])rop(n'  case  for  tlie  public  defender. 

A.  "I  certainly  believe  that  that  is  (juite  adequate.  There's  noth- 
ing wrong  with  it  at  all,  and  particularly  where  it's  made  a  part 
or  a  condition  of  the  probation.  In  other  words,  restitution,  if  it 
isn't  paid,  they  can  be  violated  and  I  know  that  in  two  or  three 
instances.  Judge  .  .  .  when  tlie  record  could  be  searched  and  could 
be  found  where  they  didn't  pay  the  fee — they  were  violated.  I 
say  that  no  man  is  going  to  be  indigent  forever.  I  say  that,  give 
them  maybe  this  year  or  the  second  year,  that  they  have  to  go  to 
work  sometime  and,  as  long  as  the}'  have  to  work,  there  is  no 
reason  why  a  person  couldn't  pay  so  much  per  week.  Why  should 
the  taxpayers  pay  it — they  get  into  trouble. 

Q.  "You  testified,  I  believe  that  judge  ...  as  a  condition  of 
probation,  at  times  required  the  defendant  to  pay  so  much  a 
montii  for — to  his  attorney  for  his  fee. 

A.  "That  is  correct. 

Q.  "Now  that,  I  suppose,  doesn't  require  any  legislation.  If  the 
judges  can  do  it  now,  why  they  can  continue  to  do  it,  but  appar- 
ently under  the  existing  law,  a  judge  may  not  re<iuire  a  sum  to  be 
paid  to  the  public  defender's  office 

A.  "That's  the  point. 

Q.  "And  this  is  the  proposal  here  that  the  judges  or  the  courts 
be  given  this  power  .  .  . 

A.  "For  the  reason  that  the  judges  do  not  do  it  privately  be- 
cause they  say  they  have  a  public  defender's  office,  why  should 
we  add  to  that — in  other  words,  they  just  carte  blanche  appoint 
the  public  defender's  office.  How  many  times  do  you  walk  up 
here  to  Department  lOO  and  see  a  man  on  bail  that  has  the  i)ublic 
defender's  office?  Now  if  he  can  make  bail  and  he's  working, 
whether  his  mother  made  the  bail  or  his  uncle  made  the  bail  or 
whoever  made  the  bail,  he  has  to  make  some  money  to  eat  on.  If  he 
didn't  have  this  liberty,  he  wouldn't  be  making  that  money  to  eat 
on;  therefore,  let  him  pay  as  much  for  his  liberty  as  it  is  what 
he's  going  to  eat  out  of  what's  he's  making  every  week.  Is  that 
reasonable  ? ' '  " 

The  Public  Defender  of  Los  Angeles  County  stated  that  tlie  court 
is  already  in  a  i)osition  to  make  such  an  order  if  it  sees  fit : 

"Now,  about  four  years  ago.  Judge  .  .  .  here,  said  tliat  he 
thought  that  several  of  the  men  during  the  j'car  could  have  em- 
ployed a  counsel,  because  he  found  that  they  had  been  earning  a 
pretty  good  salary,  consistent  to  the  public.  All  they  asked  the 
court  to  do  if  they  find  that  to  be  true,  to  impose  a  fine  which 
the  law  already  allows — to  impose  that  fine  and  that  in  all  those 
cases  they  found  the  court  did  impose  a  fine,  and  ordered  restitu- 
tion too,  and  all  lliis  he  ordered,  as  strange  as  it  may  seem,  to  be 
paid  to  the  jji-obation  officer,   in  such  sums  and  at  such  times  as 

•Testimony  of  Gladys  Towles  Root,   Attorney,   Los  Angeles,   at   Los  Angeles   hearing 
on  November  13,  1959. 
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the  probation  officer  may  direct.  T  said,  'Why  did  you  put  that  iu 
there?  If  he  had  the  money  iu  tlie  first  place,  why  didn't  you  just 
fine  him,  and  he  coukl  pay  it  right  uowT  'Well,'  he  said,  'you 
have  to  give  the  fellow  a  chance  to  earn  his  money. '  Well,  that 's 
true.  The  man  didn  't  have  the  money  and  he  didn  't  have  the  money 
at  the  time  of  the  probation  hearing.  So  he  had  to  be  pulled  back 
in  the  future.  Now,  whether  you  feel  you'd  like  to  put  that  as  a 
proviso  in  the  law,  that  it  be  paid  to  the  public  defender — I  don't 
like  to  have  it  paid  to  the  public  defender,  because  that  woidd 
necessitate  us  setting  up  a  separate  record.  I  'd  rather  see  it  paid 
into  the  public  funds  and  a  separate  organization  account  for 
that  money  rather  than  burden  us  with  that  particular  problem. 
We  would  like  to  keep  our  hands  off  the  finances,  just  as  much  as 
we  possibly  can,  because  there's  where  too  much  trouble  ensues 
frequently — working  with  finances. ' '  ^^ 

Other  public  defenders  commented  on  this  proposal  as  follows : 

"As  to  the  next  to  last  paragraph  in  proposed  Sec.  1203.1,  give 
some  thought  to  the  philosophy  behind  the  office  of  the  public 
defender.  If  the  man  is  going  to  be  made  to  pay  for  the  services 
of  his  defense  counsel,  then  why  not  provide  that  he  may  choose 
his  own.  And,  then  let  him  pay  for  such  service  through  the  proba- 
tion office.  If  he  is  unable  to  pay,  are  you  going  to  provide  that 
the  board  of  supervisors  pay  such  counsel.  Isn't  this  just  what 
we  were  trying  to  obviate  when  we  set  up  public  defender  of- 
fices?"" 

"The  amendment  to  Section  1203.1  would  probably  be  harmless, 
unless  it  led  to  an  assumption  by  the  courts  that  fees  should  be 
collected  through  the  probation  officer  in  all  cases.  I  have  heard 
that  this  development  has  occurred  in  connection  with  the  assigned- 
eounsel-for-the-indigent  system  of  Michigan,  and  as  a  result  that 
the  rehabilitative  aspects  of  their  probation  program  have  badly 
deteriorated,  with  the  probation  officers  becoming  mere  collection 
agents.  However,  I  don't  know  a  great  deal  about  this  matter."  ^- 

"If  we  have  once  truly  determined  that  the  man  is  financially 
unable  to  pay  then  it  appears  to  me  that  that  principle  should 
govern.  At  least  90  percent  of  my  clients  could  not  make  a  sub- 
stantial payment  within  the  usual  three-year  term  of  probation 
and  at  least  half  that  number  could  not  make  anv  payment  at 
an."^=^ 

The  committee  is  of  the  opinion  that  any  such  repayment  required 
by  a  court  should  be  made  to  the  general  fund  of  the  county  rather 
than  to  a  specific  fund  to  be  handled  by  either  the  public  defender  or 
the  probation  officer.  Generally,  where  care  is  taken  to  insure  eligibil- 
ity in  the  first  instance,  we  feel  that  the  adoption  of  this  procedure 
would  be  unwise. 


lo  Testimony  of  EUery  E.  Cuff,  Public  Defender,  County  of  Los  Angeles,  at  Los  An- 
geles hearing,  November  13,  1959. 

'i  Letter  from  Leonard  A.  Thomas,  Public  Defender,  County  of  Marin,  to  Assembly 
Interim  Committee  on  Criminal  Procedure,  August  ol,  lOTiO. 

1-  Letter  from  George  Nye,  Public  Defender,  Alameda  County,  to  Assembly  Interim 
Committee  on  Criminal  Procedure,  July  22,  1959. 

^^  Letter  from  Donald  R.  Fi-etz,  Public  Defender  of  Merced  County,  to  Assembly  In- 
terim Committee  on  Criminal  Procedure,  November  4,  1959. 
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RIGHT  TO  COUNSEL 

Our  luisdomoanor  laws,  forinulatcMl  iii  1878^  contemplated  that  low 
grade  misdemeanors  would  be  handled  by  local  justices  of  the  peace. 
These  were  crimes  involving  penalties  of  not  more  than  six  months  in 
jail.  The  high  grade  misdemeanors  in  which  the  penalty  could  be  over 
six  months,  were  handled  by  the  superior  court.  When  the  municipal 
court  laws  went  into  effect  these  lower  courts  were  given  jurisdiction  of 
all  the  high  grade  misdemeanors  with  the  single  exception  of  contribut- 
ing to  the  delinquency  of  a  minor. 

The  services  of  the  public  defender,  as  outlined  in  (iovcrnment  Code 
Section  27706,  are  limited  to  otfenses  triable  in  the  superior  court.  In 
addition,  the  establishment  of  a  public  defender's  office  is  purely  vol- 
untary under  Government  Code  Section  27700  ^^  and  many  counties, 
including  some  of  the  larger  ones,  offer  no  public  defender  services 
for  any  offense.  We  are  aware  of  only  four  areas  '•"'  of  the  State  which 
provide  the  services  of  a  public  defender  in  misdemeanor  cases. 

All  per.sons  accused  of  crime  in  any  court  in  tlie  State  have  a  right 
to  counsel.'*'  We  find  that  this  right  is  not  safeguarded  in  all  areas 
of  the  State  of  California.  Very  often  persons  charged  with  a  mis- 
demeanor offense  are  not  informed  by  the  court  of  their  right  to 
counsel. 

The  Public  Defender  of  the  City  and  County  of  San  Francisco  has 
represented  indigents  in  misdemeanor  cases  since  1955.  He  says  of  this 
phase  of  his  operations : 

"Experience  has  shown  that  there  is  a  greater  possibility  of  a 
miscarriage  of  justice  at  the  misdemeanor  level  than  at  the  felony 
level.  This  is  due  to  the  fact  that  before  a  trial  and  conviction  in  a 
felony  case  there  must  have  been  a  preliminary  screening  of  the 
evidence  before  a  grand  jury  or  a  committing  magistrate. 

"It  is  generally  conceded  that  a  person  charged  with  a  mis- 
denu^anor  who  is  unable  to  employ  counsel  has  the  same  right  to  a 
fair  trial  and  an  aikuiuate  presentation  of  his  defense  as  a  per- 
son cliarged  with  a  more  serious  offense.  Any  other  i)rocedure 
would  prevent  ett'ective  administration  of  justice,  as  well  as  a 
failure  to  provide  e(iual  justice  for  all. 

"...  Serious  and  unanticipated  consequences  may  follow  when 
an  uninformed  and  inexperienced  person  pleads  guilty  to  save 
time  or  trouble  or  to  win  an  expected  suspension  of  sentence.  .  .  . 

"Since  man}-  serious  crimes  are  designated  as  misdenu^anors 
and  carry  severe  peiuUties,  our  experience  has  convinced  us  that 
the  constant  presence  in  the  municipal  court  of  a  deputy  public 
defender  greatly  decreases  the  possibility  of  any  miscarriage  of 
justice,  and  aids  in  the  speedy  and  equitable  disposition  of  many 
cases. "  ' ' 

This  committee  is  of  the  opinion  that  equal  protection  of  the  law 
will  not  be  a  reality  until  a  ]ioor  man  has,  as  nearly  as  po.ssible,  the 

"See  Appendix  K. 

'•■■City  <>l"   Ivos  Angeles,  City  of  Lone  Beach,  City  and  County  of  San  Francisco,  and 

Alameda  Countv. 
'«See  Amcndmiiit  VI   United  States  Constitution;  California  Con.<!titution,  Art.  I,  Sec. 

1.5;   I'cuplc  V.  Maltsini.  .51  Cal.   2d  777.  788-790;  In  re  Newbem,  l(i8  C.A.  2d   472. 
''  San  P'rancisco,  City  and  County,  Public  Defender.  Annual  Report,  July  1,  1958-June 

30,  l'J59. 
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same  opportunity  in  litio^ation  as  a  rich  man.   Tn  this  connection  we 
repeat  the  words  of  William  D.  Guthrie : 

"It  must  always  be  borne  in  mind  that  our  system  of  democracy 
could  not  long  endure  if  the  poor  in  our  populous  and  congested 
cities  became  convinced  that  they  were  being  denied  redress,  pro- 
tection, and  equality  before  the  law,  because  of  inability  to  pay 
for  legal  services  .  .  ."i^ 

Our  democratic  society  would  be  greatly  strengthened  by  an  im- 
provement in  the  administration  of  justice  as  it  atfects  those  who  are 
financially  unable  to  defend  themselves.  California  has  one  of  the  best 
public  defender  systems  in  the  country.  The  costs  have  been  negligible 
in  view  of  the  results  achieved. 

Some  advocates  have  even  contended  that  the  provision  of  a  public 
defender's  office  effects  a  saving  to  the  county: 

"(Office  of  public  defender  expedites  trial  and  disposition  of 
case  and  by  eliminating  unnecessary  trials  and  waiving  jury  trials 
where  that  can  be  legitimately  done  effects  a  tremendous  annual 
savings  to  the  county,  far  in  excess  of  expense  of  maintaining 
office  of  public  defender.)  "  '^ 

The  following  chart  of  cost  per  case  of  public  defenders'  offices,  is 
the  latest  comparative  data  in  our  possession : 

CHART  2 

COST    PER   CASE   OF    PUBLIC    DEFENDERS'   OFFICES,    1954-55 

Xiniiher  of  Cost  per 

Staie  and  roiniii/  Populaiion  Approprinfion        applications  case 

California 

Alameda   852.700  $78,540  1,889                 $42 

Imperial 150,000  9,400 

Inyo    12,000  3,000  50                   72 

Los  Angeles 5,400,000  300,000  8,268  crim. 

20,081  civil  11 

Marin    115,000  11,898  116                 103 

Oranse    350.000  34,000  798                    43 

Riverside    200,000  13.000  220                   59 

Sacramento    400,000  25.000  872                   29 

San  Francisco 1,000,000  85,000 

San  Joaquin    225,000  21.000 

Sutter 27,000  2,000  65                   31 

Tulare 145,000  7,711  453                   17 

Yolo    52,000  5,100 

Yuba   35,000  5,000  264                   19 

Lons  Beach  Citv 300,000  13,913  2,489                     6 

Los  Anseles  Citv   ___   2.000,000  103,560  133,426  crim. 

17,295  civil  0.70 

In  comparing  the  figures  of  Los  Angeles  County  with  those  of  the  City 
of  Los  Angeles  it  is  helpful  to  consider  the  following  testimony: 

"Before  passing  on  to  anything  else.  I  would  like  to  comment 
upon  Mr.  O'Connell's  comparison  of  $11,  in  a  report  of  1955,  and 
similar  reports  of  70^.  Those  two  cannot  be  reconciled.  For  one 
thing,  the  county  public  defender,  when  they  take  a  case,  it's  a 

i«  Foreword  to  Lance  of  Justice,  John  M.  Maguire,  Harvard  University  Press,   1928. 
"Rhode  Island.  Legi.slative  Reference  Bureau  in   1934.   Public  Defender.  Analysts  of 
Laivs  of  the  Several  States. 
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case,  the  same  as  a  private  attorney  handles  a  ease.  lie  miglit  have 
to  interview  that  fellow  one  time,  10  times,  or  50  times.  And  the 
trial  may  last  one  day  or  it  mifrht  last  weeks;  it's  still  one  case. 
In  the  city's  public  defender's  office,  I,  at  one  time,  asked  him  my- 
self, '  How  do  you  <;et  such  astronomical  fi*rures  here  of  the  uuniber 
of  clients  you  have?'  Why,  I  was  sure  he  didn't  have  that  many. 
He  said,  'AYell,  every  time  we  interview  a  fellow,  every  time  we 
stand  up  in  court  for  that  fellow,  it  is  classified  as  a  different  case. ' 
So,  it's  pretty  hard  to  reconcile  the  two.  That  troubled  me  so  much 
that  I  later  on  put  in  all  my  reports  what  constituted  a  case,  what 
we  considered  a  ca.se,  so  that  there  would  be  no  confusion  in  trying 
to  compare  with  some  other  group  of  statistician's  records."-" 

The  chart  does  not  show  cost  figures  for  the  City  and  County  of  San 
Francisco.  We  do  not  have  those  figures  for  the  same  year,  but  for  the 
year  lf)58-195f)  that  office  submits  a  cost  per  case  figui-e  of  $21  and  a 
cost  per  api>earanct^  figure  of  $8.13.-'^ 

The  problem  of  providing  coun.sel  for  the  fre(|ueiitly  arrested  chronic 
alcoholic  couUl  be  mitigated  by  adopting  a  treatment  approach  to  alco- 
holics instead  of  the  present  arrest-release  merry-go-round. 

=»  Testimony  of  Ellery  E.  Cuff,  Public  Defender,  County  of  Los  Angeles,  at  Lcs  An- 
geles hearing,  Xoveml)er  II'.,  li'.'iO. 

21  San  Francisco,  City  and  County.  Public  Defender.  Annual  Report,  July  1,  1958-June 
30,  1959. 
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APPENDIX   A 

MINIMUM  AND  MAXIMUM  TERMS  ON  THE  MOST  FREQUENT  OFFENSES 
AND  INITIAL  ADULT  AUTHORITY  APPEARANCE 

*I)iiti(il 

A  A  Apjyeur 

(in  Mos.) 

7 

12 

12 

10 

7 

7 

7 


Code, 

CRIME  Sec. 

Abortion    274 

Annoying-  Children 647a 

Aryon    (Inirn  dwelling-  house,  etc.)    447.1 

Arson    ( Imrn  public  bldgs.,  etc.)    44Sa 

Anson    (burn  personal  prop.,  etc.)    449a 

Arson    (burn   insured  prop.,  etc.)    450a 

Attempt  to  Commit  Arson   451a 

Other  Attempts  ( excluding  Escape,  Fict.  check 
and  Forg.  as  indicated  below)  If  Crime  At- 
tempted is  Punishable  l),v  SP  Sentence  of : 

(1)  5  Yrs.  or  More  But  Less  Than  Life___  664.1 

(2)  Life,  Indt  Life,  or  Death 664.1 

(.S)    Max.  SP  Term  of  Less  Than  5  Yrs.  ___  664.2 

Assault  With  Intent  To  Commit : 

(1)  Murder    217 

(2)  Rape,  Mayhem,  Robb  or  Crim  vs.  Nature  220 

(3)  Other  Felonies  Not  In  Sec.  220 221 

Assault  With  : 

(1)  A  Dead  Weap  or  Other  Means 
Likely/Harm    245 

(2)  Caustic   Chemicals    244 

(3)  A  Deadly  Weapon  By  Life  Convict 4500 

Bigamy    281 

Bookmaking    337a 

Bring  Narc  or  Liquor  Into  Prison  or  Jail 4573 

Bring  Expl  or  Firearms  Into  Prison  or  Jail 4574 

Burglary   1st   Degree   459 

Burglary  2nd  Degree 459 

Burn   Insured   Property 548 

Burn  Bridge.  Stacked  Grain,  Etc. 600 

Burn   Growing   Grain,  Trees,   Etc.    600.5 

Checks,  Fict.    (Including  attempts)    476 

Checks,   NSF 476a 

Child   Stealing   278 

Compounding  a  Crime 153.1 

Compounding    a    Crime    153.2 

Crime    vs.    Nature    286 

Crime  vs.  Children  Under  14  Yrs  of  Age 288 

Desertion  of  Minor  Child 271 

Embezzlement     503 

Escape   From    Reformatory,    Etc.    (Including    at- 
tempts)   107 

Escape  From  State  Prison   (Including  Attempts)  4530 
Escape    From    Prison    Custody     (Including    At- 
tempts)     1 4531 

Escape,     County-City     Facility      (Including     at- 
tempts)      4532b 

Escape,   Countv-Citv   Facility,   with   force    (Incl. 

Att.) 4532a 

Escape.    County-City    Facility    w/o    force    (Incl. 

Att.) 4532a 

Extortion     518 

Felony,  Where  I'enalty  Not  Otherwise  Prescribed  18 

Forgery    (Including  attempts)    470 

Grand  Theft   (Includes  GTA  or  GTP)    487 


Sentence 
6  mo-5 
1-LIFE 
2-20 
6  mo-10 
6  mo-3 
6  mo-5 
6mo-2 


6  mo-^  Max 
6  mo-20  12 

NONE  (Misdmr) 


6  mo-14 

10 

1-20 

12 

0  mo-5 

7 

6nio-10 

10 

6  mo-14 

10 

LIFE  OR 

8  Y  or 

DEATH 

None 

6  mo-10 

10 

6  mo-1 

5 

6  nio-5 

7 

1-LIFE 

12 

5-LIFE 

18 

6  mo-15 

10 

6  mo-10 

10 

6  mo-10 

10 

6  mo-10 

10 

6  mo-14 

10 

6  mo-14 

10 

6  mo~20 

12 

6  mo-5 

7 

6  mo-3 

7 

1-LIFE 

12 

1-LIFE 

12 

6  mo-1 

7 

6  mo-10 

10 

6  mo~10 

10 

1-LIFE 

21 

1-LIFE 

21 

6  mo-10 

10 

6  mo-10 

10 

6  mo-5 

5 

6  mo-10 

10 

6  mo-5 

7 

6  mo-14 

10 

6  mo-10 

10 
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Code 

CRIME  ,SVc. 

Hostajce   Held   liy    Prisoner   4.103 

Incest     28r> 

Imlcteiit     Exposure     (w/like    Prior    or    288-PC 

Prior)    311.1 

Iiijiiriii;;  Prison  or  Jail 606 

Ki<liiaiiiiin« 207 

Kidiiaiipiiif,'  For  Ransom,  Reward,  Etc. 209 

Kidiiiippinf,',  Victim  Suffers  Bodily   Injury 209 

Kidnapping    (pose  as   Kidnapper)    210 

Lewd  &  Lascivious  Conduct 2S.S 

Manslaughter   192.1-2 

-Manslaujibter — By  Motor  Vehicle 192.3 

Mayhem     203 

.Murder  1st  Degree 187 

Murder   2nd   Degree    187 

Perjury    118 

Petit  Theft  With  Prior  Petit  Theft 666.3 

Petit  Theft  With  Prior  Felony  Conviction 667 

Prostitution— Placing  Wife  in  House  of 266g 

Rape    (E.xcept    Statutory)    261 

Rape    (Statutory) 261.1 

Rol.itery   1st   Degree 211 

Rohhery   2nd   Degree    211 

Receiving   Stolen   Property 496 

Receiving  Stolen  Property    (Junk  Dealer) 496a 

Sex  Perversion   (See  following  exceptions) 288a 

If  Ahs.  states  victim  under  14  &  S/10  yrs.  older 

or  S  compelle<l  victim  hy  force,  duress,  etc. 288a 

Sodomy    286 

CALIFORNIA  VEHICLE  CODE 
Fail  to  Stop  and  Render  Aid  After  Accident—  20001 

Driving  While  Drunk 23101 

Theft  of  Vehicle lOSol 

HEALTH  AND  SAFETY  CODE  —  EFFECTIVI 
Possession  of  Narcotics ll.j00 

With  Prior  Narc  Conv IIHW) 

Sale  (Trans..  Furn..  Adm.,  etc.)  Narc llHOl 

With  Prior  Narc  C<mv 11501 

Inihue  .Minor  to  Violate  Narc  Law lir>()2 

With  Prior  Narc  Conv 11.".02 

Sell    (Del..   Furn..  Adm.)    Sub.stance  in  Lieu  of 

Narc UrAr.i 

possess  ( Plant,  cultivate)  Marijuana IIHSO 

With  Prior  Narc  Conv IIHSO 

Sale  (Transp.,  Furn.,  Adm.,  etc.)  Marijuana lir>31 

Wirli  Prior  Narc  Conv lir>31 

Induce  .Minor  to  Violate  Marijuana  Laws ll.">32 

With  Pri(u-  Narc  Conv ll.")32 

Plant   (Cullivatel   Peyote lir»40 

With   Prior  Narc  Conv 11540 

Operate  Place  for  Cse  <ir  Sale  of  Narcotics ll."»."(7 

With  Prior  Narc  Conv n."M7 

Forg.  Narc.  Prescription 11715 

With  Prior  Narc  Conv 11715 


*  Initial 
.4.4  Appear 
lenience  (in  Mos.) 

5-LIFE  21 

1-.50  12 


1-LIFE 

12 

6  mo-.5 

7 

1-25 

12 

LIFE 

7  Yrs. 

LIFE 

10  Yrs. 

w/o  I'AR 

5-LIFE 

lS-7  Yrs. 

or  LIFE 

1-LIFE 

12 

6  UKJ-IO 

10 

6  mo-5 

7 

6  mo-14 

10 

LIFE  OR 

7  Y  or 

DEATH 

None 

5-LIFE 

3  Yrs. 

6  mo-14 

10 

6  mo-5 

5 

6  mo— 5 

.5 

6  mo-10 

10 

3-LIFE 

18 

6  mo-50 

12 

5-LIFE 

18 

1-LIFE 

12 

6  mo-10 

10 

6  mo-5 

7 

6  mo-15 

10 

3-LIFE 

18 

3-LIFE 

18 

1-LIFE 

12 

6  mo-5 

7 

6  mo-5 

7 

6  mo-5 

7 

.JULY  1,  19.59 

6  mo-10 

10 

2-20 

12 

5-LIFE 

18 

10-LIFE 

3  Yrs. 

.5  LIFE 

18 

10-LIFE 

3  Yrs. 

(i  ino-10 

10 

6  nu)-10 

10 

2-20 

12 

.5-LIFE 

18 

10-LlFE 

3  Yrs. 

.VLIFE 

IS 

10-LIFE 

3  Yrs. 

6  mo-10 

10 

2-20 

12 

(5  mo-10 

10 

2-20 

12 

6  mo-6 

10 

6  nio-10 

10 
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CONTROL  OF  DEADLY  AVEAPONS 


Code 

Sec. 


TiiinpcriuK  With  N:inu'  on  Firearms ]2()!>0 

Mtv.,  Sale,  Poss.  of  P.laclvjaclx,  etc. 12020 

Poss.  of  Firearm  by  Alien,  Addict,  Ex-Felon 12021 


Sentence 

()  mo-5 
(■)  mo-5 
6  mo-5 


*  Initial 
A  A  Appeur 
(in  Mos.) 

7 
7 
7 


*NOTE  :  Time  shown  for  "Liitial  A. A.  Ainiearance"  applies  to  first  term  prisoners 
whose  cases  are  not  aj;j;ravated  by  weapons,  priors,  or  CS  sentences.  The 
Adnlt  Authority  may  order  an  earlier  appearance  as  provided  in  A.A. 
Res.  No.  184:  See  attached  chart  for  the  various  ramifications. 


Initial  A.  A.  Appearance— Indeterminate  Sentences 

(See  AA  Res  184  or  Departmental  Chart  for  Life  Sentences) 

The  "jNIinimum  Term,"  as  used  below,  is  that  which  is  aggravated  by  charging  and 
proving  prior  felony  convictions  and/or  deadly  weapons  or  consecutive  sentences. 


Includes 

Initial 
A  A  Appear 

First 
Termers 

Recid- 
ivists 

Restricted  to 

1)   5  MOS 

X 

X 

Offense  is  Bookmaking.  Escape  w/o  Force  under  Sec 
4532a  PC  and  all  PT  cases 
EXCEPTION  :  CS  sentences 

2)   7  MOS 

X 

INIaximum  term  is  5  years  or  less. 
EXCEPTIONS  :  Para.  1,  above  and  CS  sentences. 

3)    10  MOS 

X 

Minimum  term  is  below  3  years. 
Maximum  term  is  15  years  or  less. 
EXCEPTIONS  :  Para.  1  and  2,  above  and  CS  sen- 
tences. 

4)    12  MOS 

X 

Minimum  term  is  below  3  years. 
Maximum  term  exceeds  15  years. 
EXCEPTION:   CS  sentences. 

5)    15  MOS 

X 

Minimum  term  is  below  3  years. 

Any  maximum  term,  i.e.,  1-LIFE 

EXCEPTIONS:  I'ara.  1.  above  and  CS  sentences. 

6)    IS  MOS 

X 

X 

Minimum  term   is  3  years  or  more  but  is  below  10 
years,  including  all  CS  sentences  if  min.  term  is  be- 
low 10  years. 
EXCEPTION:  Murder  Second. 

7)    21  MOS 
(From  date 
of  crime. ) 

X 

For  crimes  committed  in  prison  (See  AA  Res  184  for 
i-amifications ) . 

EXCEPTION  :  Escape  is  21  mos.  from  date  of  return 
WNT  for  escape. 

8)   3  YRS 

X 

X 

Murder  second  cases 

Minimum  term  is  10  years  or  more. 

NOTE  :  If  the  Abstract  of  Judgment  recites  that  the  Court  specified  a  6-Mos.  Min- 
imum Term  under  Sec.  1202b  P.C.,  the  minimum  term  is  recorded  at  6 
mos'.  (i.e.,  6  mo-LIFE  for  Robb.  1st,  instead  of  5-LIFE)  and  the  foregoing 
applies. 

If  consecutive  sentences  are  involved,  the  minimum  term  is  likewise  re- 
corded at  6  mos.  but  Initial  Board  Appearance  is  18  mos.,  since  Sec.  3043 
P.C.  recites  that  such  prisoners  cannot  be  paroled  until  2  years  are  served 
in  prison. 
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APPENDIX   B 

FEDERAL  SENTENCING-INSTITUTES  AND  JOINT  COUNCILS 

For  Lf},'islative  History  of  Act,  set-  p.  88S>1 

PUBLIC  liAW  S.->-752;  72  STAT.  845 

[II.J.  Res.  424] 

Joint  Resolution  to  improve  the  administration  of  justice  by  authorizing  the 
Judicial  Conference  of  the  United  States  to  establish  institutes  and  joint  councils 
on  sentencing,  to  provide  additional  methods  of  sentencing,  and  for  other 
purposes. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That: 

Chapter  15  of  title  28,  United  States  Code,  is  amended  by  adding 
the  following  section  '- : 
"§  334.     Institutes  and  joint  eouncils  on  sentencing 

"(a)  In  the  interest  of  uniformity  in  sentencing  procedures,  there 
is  hereby  authorized  to  be  established  under  the  auspices  of  the  Judicial 
Conference  of  the  United  States,  institutes  and  joint  councils  on  sen- 
tencing. The  Attorne}^  General  and/or  the  chief  judge  of  each  circuit 
may  at  any  time  recpiest,  through  the  Director  of  the  Administrative 
Office  of  the  United  States  Courts,  the  Judicial  Conference  to  convene 
such  institutes  and  joint  councils  for  the  purpose  of  studying,  dis- 
cussing, and  formulating  the  objectives,  policies,  standards,  and  criteria 
for  sentencing  those  convicted  of  crimes  and  offenses  in  the  courts  of 
the  United  States.  The  agenda  of  the  institutes  and  joint  councils  may 
include  but  shall  not  be  limited  to:  (1)  The  development  of  standards 
for  the  content  and  utilization  of  presentence  reports;  (2)  the  estab- 
lishment of  factors  to  be  used  in  selecting  cases  for  special  study  and 
observation  in  prescribed  diagnostic  clinics;  (3)  the  determination  of 
the  importance  of  psychiatric,  emotional,  sociological  and  physiological 
factors  involved  in  crime  and  their  bearing  upon  sentences;  (4)  the 
discussion  of  special  sentencing  problems  in  unusual  cases  such  as 
treason,  violation  of  public  trust,  subversion,  or  involving  abnormal 
sex  behavior,  addiction  to  drugs  or  alcohol,  and  mental  or  physical 
handicaps;  (5)  the  formulation  of  sentencing  principles  and  criteria 
which  will  assist  in  ])r()m()ting  the  eipiitable  administration  of  the  crim- 
inal laws  of  the  United  States. 

"(b)  After  the  Judicial  Conference  has  apjiroved  the  tinu',  place, 
participants,  agenda,  and  otlier  arrangements  for  such  institutes  and 
joint  councils,  the  chief  judge  of  each  circuit  is  authorized  to  invite 
the  attendance  of  district  judges  under  conditions  which  he  thinks 
proper  and  which  will  not  unduly  delay  the  work  of  the  courts. 

"(c)  The  Attorney  (Jeiu'ral  is  authorized  to  select  and  direct  the 
attendance  at  such  institutes  and  meetings  of  United  States  attorneys 
and  other  otHicials  of  the  I)ci)artm('nt  of  Justice  aud  may  invite  the 
participation  of  otlier  interested  Federal  officers.  He  nuiy  also  invite 
specialists  in  senteJicing  methods,  criminologists,  psychiatrists,  penolo- 
gists, and  others  to  participate  in  the  i)roceedings. 

"(d)  The  expenses  of  attendance  of  judges  shall  be  paid  from  ap- 
plicable appropriations  for  the  judiciary  of  the  United  States.  The  ex- 

^2%  U.S.C.A.  §  334. 
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penses  connected  with  the  preparation  of  the  plans  and  agenda  for  the 
conference  and  for  the  travel  and  other  expenses  incident  to  the  attend- 
ance of  officials  and  other  participants  invited  by  the  Attorney  General 
shall  be  paid  from  applicable  appropriations  of  the  Department  of 
Justice." 

Sec.  2.  The  chapter  analysis  of  chapter  15  of  title  28,  United  States 
Code  is  amended  by  inserting  before  section  331  the  following  item: 
''334.     Institutes  and  joint  councils  on  sentencing." 

Sec.  3.     That  chapter  311  of  title  18,  United  States  Code  is  amended 
by  adding  the  following  section  ^^ : 
"§  4208.     Fixing  eligibility  for  parole  at  time  of  sentencing 

"(a)  Upon  entering  a  judgment  of  conviction,  the  court  having 
jurisdiction  to  impose  sentence,  when  in  its  opinion  the  ends  of  justice 
and  best  interests  of  the  public  recpiire  that  the  defendant  be  sentenced 
to  imprisonment  for  a  term  exceeding  one  year,  may  (1)  designate 
in  the  sentence  of  imprisonment  imposed  a  minimum  term  at  the  ex- 
piration of  which  the  prisoner  shall  become  eligible  for  parole,  which 
term  may  be  less  than,  but  shall  not  be  more  than  one-third  of  the 
maximum  sentence  imposed  by  the  court,  or  (2)  the  court  may  fix  the 
maximum  sentence  of  imprisonment  to  be  served  in  which  event  the 
court  may  specify  that  the  prisoner  may  become  eligible  for  parole  at 
such  time  as  the  board  of  parole  may  determine. 

"(b)  If  the  court  desires  more  detailed  information  as  a  basis  for 
determining  the  sentence  to  be  imposed,  the  court  may  commit  the  de- 
fendant to  the  custody  of  the  Attorney  General,  which  commitment 
shall  be  deemed  to  be  for  the  maximum  sentence  of  imprisonment  pre- 
scribed by  law,  for  a  study  as  described  in  subsection  (c)  hereof.  The 
results  of  such  study,  together  with  any  recommendations  which  the 
Director  of  the  Bureau  of  Prisons  believes  would  be  helpful  in  deter- 
mining the  disposition  of  the  case,  shall  be  furnished  to  the  court  within 
three  months  unless  the  court  grants  time,  not  to  exceed  an  additional 
three  months,  for  further  study.  After  receiving  such  reports  and  rec- 
ommendations, the  court  may  in  its  discretion:  (1)  Place  the  prisoner 
on  probation  as  authorized  hy  section  3651  of  this  title,  or  (2)  affirm 
the  sentence  of  imprisonment  originally  imposed,  or  reduce  the  sentenc^ 
of  imprisonment,  and  commit  the  offender  under  any  applicable  provi- 
sion of  law.  The  term  of  the  sentence  shall  run  from  date  of  original 
commitment  under  this  section. 

"(c)  Upon  commitment  of  a  prisoner  sentenced  to  imprisonment 
under  the  provisions  of  subsection  (a),  the  Director,  under  such  reg- 
ulations as  the  Attorney  General  may  prescribe,  shall  cause  a  com- 
plete study  to  be  made  of  the  prisoner  and  shall  furnish  to  the  board 
of  parole  a  summary  report  together  with  any  recommendations 
which  in  his  opinion  would  be  helpful  in  determining  the  suitability 
of  the  prisoner  for  parole.  This  report  may  include  but  shall  not  be 
limited  to  data  regarding  the  prisoner's  previous  delinquency  or  crim- 
inal experience,  pertinent  circumstances  of  his  social  background, 
his  capabilities,  his  mental  and  physical  health,  and  such  other  fac- 
tors as  may  be  considered  pertinent.  The  board  of  parole  may  make 
such  other  investigation  as  it  may  deem  necessary. 

13  18  U.S.C.A.  §  4208. 


112  ASSEMBLY    IXTKKIAf    CO^r^riTTEE 

"It  shall  be  tlic  duty  of  the  various  probatiou  olticers  aud  ^overn- 
iiicnl  bureaus  and  agreneies  to  furnish  the  board  of  parole  informa- 
tion coneerninp:  the  prisoner,  and.  whenever  not  incompatible  with 
the  public  interest,  their  views  and  reconnnendations  with  respect  to 
the  parole  dis])osition  of  his  case. 

"  (d)  The  board  of  parole  having:  jui-isdiction  of  the  ])arolce  may 
promul<!ate  rules  and  reuulations  for  the  supervision,  discharge  from 
su])ervision,  or  recommitment  of  parole  prisoners." 

See.  4.     That  chapter  311  of  title  18,  United  States  Code,  is  amended 
bv  addin<r  the  followinjr  section  :  ^"* 
"'§  4209.     Younfr  adult  offenders 

"Tn  the  case  of  a  defendant  who  has  attained  his  twenty-second 
bii-thday  but  has  not  attained  his  twenty-sixth  birthday  at  the  time 
of  conviction,  if,  after  takin<>'  into  considci-ation  the  previous  record 
of  the  defendant  as  to  dclinfpiency  or  criminal  experience,  his  social 
back<rround,  capabilities,  mental  and  physical  health,  and  such  other 
factors  as  may  be  considered  pertinent,  the  court  finds  that  there  is 
reasonable  grounds  to  believe  that  the  defendant  will  benefit  from 
the  treatment  provided  under  the  Federal  Youth  Corrections  Act  (18 
U.S.C.  Chap.  402)  sentence  may  be  imi)osed  pursuant  to  the  provisions 
of  such  act." 

Sec.  o.  The  chapter  analysis  of  chapter  '.Ul  of  title  IS  is  amended 
by  inserting  before  section  4201  the  following  items: 

"4208.     Fixing  eligibilitv  for  parole  at  time  of  sentencing. 

"4209.     Young  adult  offenders." 

Sec.  6.  Sections  .3  and  4  of  this  act  shall  apply  in  the  continental 
Ignited  States  other  than  Alaska,  and  in  the  District  of  Columbia  so 
far  as  they  relate  to  persons  charged  with  or  convicted  of  offenses 
under  any  law  of  the  ITnited  States  not  apiilicable  exclusively  to  the 
District  of  Columbia. 

Sec.  7.  This  act  does  not  ajiply  to  any  offense  for  which  there  is 
provided  a  mandatory  penalty. 

Approved  August  25.  1958. 

CONFERENCE    REPORT 

ST.\Ti:.Mi:\T  OF  TIIK  M.WAiJKRS  OX  THK  I'.MiT  OF  TIIF  HOFSF 
Tile  managers  on  the  part  of  the  House  at  the  conference  on  the 
disagi-eeing  votes  of  the  two  houses  on  amendments  of  the  Senate 
to  tlie  joint  resolution  (II. J. Ives.  424)  to  improve  the  administration  of 
justice  authorizing  the  Judicial  Conference  of  the  United  States  to 
establish  institutes  and  joint  councils  on  sentencing,  to  provide  addi- 
tional methods  of  sentencing,  and  for  other  purposes,  submit  the  fol- 
lowing statement  in  explanation  of  tJK-  effect  of  the  action  agreed  upon 
by  the  conferees  and  i-econnnended  in  the  aei-oinpanying  conference 
report : 

The  Senate  amendments  to  the  instant  joint  resolution  ( II. .I.Ives.  424) 
restore  the  additional  sentencing  procedures  which  were  embodied  in 
section  3  of  the  resolution  as  it  was  introduced  and  as  it  was  favor- 
ably reported  by  the  House  Connnittee  on  the  Judiciary.  This  section 
provides  the  chief  means  by  which  the  judiciary  and  the  executive 
branches  can  co-ordinate  efforts  to  protect   tlie  public  l)y  formulating 

»  18  U.S.C.A.  §  4209. 
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sentences  which  carry  out  more  fully  the  purposes  of  deterrence,  inca- 
pacitation, and  reformation. 

The  purpose  of  the  principal  Senate  amendment  (sec.  8)  is  to  pro- 
vide the  court  with  optional  procedures  which  will  enable  it  to  impose 
sentences  indeterminate  in  nature.  This  will  i)ermit  the  court,  at  its  dis- 
cretion, to  share  with  the  executive  branch  responsibility  for  determin- 
ing how  long  a  period  a  jirisoner  should  actually  serve.  The  court  will 
be  authorized  to  impose  a  term  of  imprisonment  either  under  the  exist- 
ing definite  sentencing  system,  or  fix  the  maximum  term  of  the  sentence 
and  (1)  direct  that  the  prisoner  shall  be  eligible  for  parole  at  any  time 
up  to  one-third  this  maximum,  as  now  provided  by  law,  or  (2)  specify 
that  the  Board  of  Parole  shall  decide  when  the  prisoner  will  be  con- 
sidered for  parole.  In  other  words,  if  a  court  is  so  disposed,  it  may  give 
the  Parole  Board  greater  latitude  in  a  particular  case  or,  if  it  is  not 
so  inclined,  may  follow  the  present  sentencing  system. 

This  section  will  also  permit  the  court,  in  particularly  complex  cases, 
to  commit  the  defendant  to  the  Attorney  General  for  a  three-  to  six- 
month  period  for  study  and  observation.  After  the  court  receives  a 
summary'  of  the  Attorney  General's  findings  it  may  impose  final  sen- 
tence under  any  applicable  statute.  The  net  result  of  this  provision  is  to 
extend  to  a  maximum  period  of  six  months  in  selected  cases  the  court 's 
power  to  modify  the  sentence,  now  restricted  to  60  days  under  rule  35, 
Federal  Rules  of  Criminal  Procedure  (18  U.S.C.,  ch.  237). 

This  section  will  further  authorize  the  Board  of  Parole  to  promul- 
gate rules  and  regulations  for  the  supervision,  discharge  from  super- 
vision, or  recommitment  of  paroled  prisoners.  The  board  now  controls 
such  matters  and  this  section  merely  spells  out  in  detail  its  authoriza- 
tion to  make  regulations  covering  them. 

The  proposed  amendment,  together  with  the  other  provisions  of 
House  Joint  Resolution  424,  represent  the  product  of  many  years  of 
study  by  judicial  law,  and  administrative  groups  and  by  other  persons 
associated  with  the  administration  of  criminal  justice  and  of  the  prob- 
lem of  sentence  disparities.  The  proposals  embodied  in  the  legislation, 
including  the  Senate  amendment,  have  the  support  of  the  Judicial  Con- 
ference of  the  United  States,  the  American  Bar  Association,  the  P\^d- 
eral  Advisory  Corrections  Council,  the  American  Correctional  Associa- 
tion, and  the  National  Probational  and  Parole  Association.  The  Depart- 
ment of  Justice  also  recommends  the  proposed  legislation,  as  amended 
by  the  Senate,  except  for  the  one  provision  in  regard  to  the  Federal 
Youth  Corrections  Act. 

It  should  be  emphasized  that  the  provisions  of  the  proposed  legisla- 
tion, including  the  Senate  amendments,  do  not  embody  a  softening  of 
criminal  penalties.  Testimony  submitted  at  the  hearing  on  this  legisla- 
tion disclosed  that  terms  served  under  indeterminate  sentences  average 
longer  than  do  terms  under  the  fixed  system. 

Emanuel  Celler, 
E.  E.  Willis, 
William  M.  Tuck, 
Kenneth  B.  Keating, 
William  C.  Cramer, 

Managers  on  the  Part  of  the  House. 
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APPENDIX   C 

CITATIONS  RELATING  TO  DECISIONS  OF  PAROLING  AUTHORITY 

157  C.J.S.  ••I'iudous"  Si'c.  1^(1,  p.  (;(Mi: 

In  re  (Souyh.  112  Cal.  App.  lilS : 

In  re  Korncr,  ,"»()  Cal.  App.  2(1  4()~  : 

In  re  Stewart,  24  Cal.  2<1  .•i44  : 

Attorney  Uoneral  Opinion  N  S — oSlH,  M.iy  .11,  lOl.'i : 

In  re  Liggett,  1S7  Cal.  42S : 

People  V.  Harmon.  ~A  Adv.  California  Kopoits : 


APPENDIX    D 

MODEL   PENAL  CODE,   SECTION   305.21 

Revocation  of  Parole  for  Violation  of  Condition;  Hearing 

(1)  AVheii  a  paroleo  has  been  returned  to  the  institution,  the  Board 
of  Parole  siiall  hokl  a  hearing  within  60  days  of  his  return  to  deter- 
mine whether  his  parole  should  be  revoked.  The  parolee  shall  have 
reasonable  notice  of  the  ehar«res  filed.  The  institutional  parole  staff 
shall  render  reasonable  aid  to  the  parolee  in  preparation  for  the  hear- 
ing: and  he  shall  be  permitted  to  advise  with  his  own  lej^al  eounsel. 
At  the  hearinj:  the  parolee  may  admit,  deny,  or  explain  the  violation 
eharo-ed,  and  he  may  present  proof,  ineludin<r  affidavits  and  other 
evidence,  in  support  of  his  contentions.  A  verbatim  record  of  the  hear- 
ing: shall  be  made  and  preserved. 

(2)  The  board  may  order  revocation  of  parole  if  it  is  satisfied,  upon 
substantial  evidence,  that: 

(a)  The  parolee  has  failed,  without  a  satisfactory  excuse,  to  comply 
with  a  substantial  requirement  imposed  as  a  condition  of  his 
parole ;  and 

(b)  The  violation  of  condition  involves: 

(i)   The  commission  of  another  crime;  or 
(ii)   Misconduct  indicating?  a  substantial  risk  that  the  parolee 

will  commit  another  crime;  or 
(iii)   Misconduct  indicating:  that  the  parolee  is  unwillinfi-  to  com- 
ply with  proper  conditions  of  parole. 

(3)  Parole  revocation  shall  be  by  majority  vote  of  the  board. 
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APPENDIX   E 

JUDICIAL  CONFERENCE  OF  SENIOR  CIRCUIT  JUDGES'  REPORT 
TO  THE  UNITED  STATES  CONGRESS  IN   1942 

TITLE    II 

Section  1.  When  the  jnclge,  after  a  hearing  in  open  court,  deter- 
mines that  a  sentence  of  imprisonment  for  more  than  one  year  should 
be  imposed  on  an  offender,  the  original  sentence  shall  be  to  imprison- 
ment generally,  which  shall  be  for  the  maximum  term  prescribed  by 
law.  Within  six  months  after  an  offender  commences  to  serve  the  origi- 
nal sentence,  or  within  an  additional  period  not  exceeding  six  months 
if  authorized  by  the  court,  the  division  shall  recommend  to  the  court 
the  term  of  imprisonment  to  be  fixed  by  the  definite  sentence,  stating 
the  reasons  therefor.  The  judge  who  imposed  the  original  sentence,  or 
any  other  qualified  judge  duly  designated  to  act,  may  thereupon  fix 
the  definite  sentence  by  modifying  or  affirming  the  original  sentence. 
If  the  judge  fixes  a  definite  sentence  different  from  that  recommended 
by  the  division,  he  shall  state  his  reasons,  which  shall  be  reduced  to 
writing  and  become  a  part  of  the  records  of  the  division.  If  the  divi- 
sion shall  not  make  its  recommendation  within  the  time  herein  limited, 
the  court  shall  fix  the  definite  sentence  which  the  offender  shall  serve. 
If  the  division  files  its  recommendation  within  the  time  herein  limited 
and  the  court  does  not  fix  a  definite  sentence  within  two  months,  the 
sentence  recommended  by  the  division  shall  become  the  definite  sen- 
tence and  the  clerk  shall  thereupon  enter  judgment  accordingly.  In  no 
event  shall  the  definite  sentence  be  longer  than  the  maximum  term 
prescribed  by  law. 

APPENDIX    F 

TABLE   13 

FELONY   COMPLAINTS    FILED   AFTER   ARREST,    1958   AND    1959 

By  Area  of  State  and  Rate  per  100,000  Population 

Perceni 
1958  1959  change 


from 

Rate  per  Rate  per  1958 

Area                                          Number  100,000  Numier    100,000  rate 

Total 36,830  249.7  35,9&4  2.35.3  —5.8 

Los   Angeles   County 17,197  269.9  17,306  291.6  —1.8 

9  other  Southern  California  counties__     7,164  240.1  6,513  204.2  — 14.9 

San  Francisco  Bay  area 6,348  ISl.S  6,351  176.0  —3.1 

Alameda  County 1,682  189.7  1,543  171.6  —9.5 

San  Francisco  County 2.045  258.5  2,189  276.8  —7.1 

7  other  counties 2,621  144.4  2,619  136.6  —5.4 

Balance   of   State 6,121  246.5  5,784  227.1  —7.9 

10  Sacramento  Valley  counties 1,808  227.7  1,654  198.7  —12.8 

7  San  Joaquin  Vallev  counties 2,723  256.3  2,675  248.0  —3.2 

22  other  counties 1,590  253.7  1,455  228.7  —9.9 
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APPENDIX   H 

"MAN  IS  HELD  NEARLY  MONTH  FOR  THEFT  HE  DID  NOT  COMMIT" 

"Los  Angeles— ITPI — How  can  five  solid  citizens  point  to  you  and 
say,  'That's  the  man,  officer'!  What  happened  to  cause  my  arrest?  And 
why  was  I  kept  in  jail  for  nearly  a  month  for  a  crime  I  didn't  commit 
when  I  had  nine  witnesses  who  said  I  was  miles  away  from  the  cloth- 
ing store  when  it  was  held  up  ? ' ' 

The  questions  were  asked  by  John  Doe,  22,  a  tall,  dark  and  hand- 
some former  Marine  who  says  he  is  not  bitter  even  thou<>h  the  im- 
prisonment cost  him  a  fine  job  opportunity,  a  month  of  his  life,  attor- 
nej^s'  fees,  confidence  in  the  law  and,  possibly,  future  security  because 
of  circulation  of  his  picture  among  many  police  departments. 

Doe  was  released  Wednesday  after  two  men  who  were  arrested  in 
Montana  admitted  the  clothing  store  holdup. 

Doe  was  arrested  August  28tli  at  his  apartment  60  miles  from  here 
ill  San  Bernardino  as  a  suspect  in  a  $1,242  robbery  August  22d  of  a 
chain  clothing  store  in  nearby  Pico  Rivera.  His  roommate  also  was 
arrested — on  the  same  tip  from  an  unidentified  person — but  w^as  re- 
leased several  days  later  when  the  victims  failed  to  identify  him. 

But  they  were  firm  in  their  identification  of  Doe — all  five  witnesses 
to  the  holdup. 

"Witnesses  Are  Mum" 

,  manager  of  the  store  and  one  witness,  said  witnesses  have 

been  instructed  not  to  discuss  the  case. 

"I've  been  instructed  by  my  employer  and  others  not  to  comment 
on  it," said.  "It's  kinda  touchy." 

Doe,  originally  from  Stockton,  said  he  lost  his  respect  for  detectives 
handling  the  case  four  days  after  he  was  arrested  when  one  of  them 
told  him,  "I'll  see  you  behind  bars." 

"If  one  of  those  detectives  felt  he  was  doing  his  job  honestty,  then 
I  don't  understand  him,"  Doe  said.  "If  he  thinks  that  what  he  did 
is  all  that's  required  of  him,  then  I'm  disappointed  in  him.  They  all 
thought  I  was  guilty." 

"Honorable  Discharge" 

Doe  said  since  his  1956  honorable  discharge  from  the  Marine  Corps 
he  has  been  attending  college  and  working  in  groceries.  He  said  he 
recently  passed  an  insurance  selling  job  aptitude  test  with  top  grades 
but  that  he  does  not  know  if  he  can  qualify  now  because  of  the  arrest. 

"I've  been  told  that  these  people  feel  I  may  have  a  record,"  he  said. 
' '  There 's  some  question  about  mug  shots  of  me  being  all  over  the  State 
and  the  next  time  there's  a  robbery,  victims  will  start  looking  at  my 
pictures  again,  and  you  can  see  what  might  happen." 

Doe's  lawyers,  George  Dell  of  Los  Angeles  and  Phillip  Kassel  of  San 
Bernardino,  said  they  do  not  know  if  all  trace  of  the  episode  can  be 
removed  from  the  records.  They  also  were  mum  as  to  whether  Doe  will 
try  to  take  action  against  the  government  for  his  jailing.^ 

1 UPI  Release  appearing   in   the   Sacramento  Bee,  Sacramento,   California,   September 
25,  1959. 
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APPENDIX    I 

MAGISTRATES'  COURTS  ACT,  1952 
ir,  iVc  k;  (iVA)  a  &  i  kliz.  2  en.  7,r, 
Section  40 

(1)  Where  any  pei-sou  not  less  than  14  years  old  who  has  been  taken 
into  custody  is  charged  with  an  ott'ense  before  a  majristrates'  court,  the 
court  may,  if  it  thinks  fit,  on  the  application  of  a  police  officer  not  below 
the  rank  of  inspector,  order  tlio  fingerprints  of  that  person  to  be  taken 
by  a  constable. 

(2)  Pin<:er]-)i-ints  taken  in  pui-suance  of  an  order  under  this  section 
shall  be  taken  either  at  the  place  where  the  court  is  sittinjj  or,  if  the 
person  to  whom  the  order  relates  is  remanded  in  custody,  at  any  place 
to  which  he  is  committed ;  and  a  constable  may  use  such  reasonable 
force  as  may  be  necessary  for  that  purpose. 

(3)  The  provisions  of  this  section  sliall  be  in  addition  to  those  of  any 
other  enactment  under  which  fingerprints  may  be  taken. 

(4)  Where  the  finjjerprints  of  any  person  have  been  taken  in  pur- 
suance of  an  order  under  this  section,  then,  if  he  is  acquitted,  or  the 
examiniufi'  justices  determine  not  to  commit  him  for  trial,  or  if  the  in- 
formation ajiainst  him  is  dismissed,  the  finjierprints  and  all  copies  and 
records  of  them  shall  be  destroyed. 

Extract  from  Home  Office  circular  to  Clerks  of  Justices  concerning  Sec- 
tion 40  of  the  Magistrates'  Courts  Act,  1952 

"The  purpose  of  this  provision  is  to  assist  the  police  in  their  investi- 
•ration  of  crime.  The  police  may  have  in  their  possession  finjierprints 
taken  in  the  course  of  inquiries  into  the  offense  with  which  the  accused 
is  charged,  or  in  the  course  of  inquiries  into  other  oifenses,  e.g.  finger- 
prints left  at  the  scene  of  a  crime,  and  the  taking  of  the  fingerprints  of 
the  accused  will  enable  the  police  to  determine  Avhether  these  finger- 
prints are  the  fingerprints  of  the  accused.  The  taking  of  fingerprints  is 
not  oidy  a  means  by  which  the  identity  of  tiie  perpetrator  of  an  offense 
may  be  established :  it  is  also  a  means  by  which  an  innocent  person 
suspected  of  committing  an  offense  may  be  cleared  of  suspicion.  It  will 
be  for  the  court  to  decide  in  its  discretion  whetlier  to  make  an  order 
upon  application  by  the  police  in  such  a  case,  but  it  will  not  always  be 
possible  for  the  police  to  give  reasons  for  this  application,  since  this 
might  j)r('judice  the  hearing  of  the  charge  before  the  court,  e.g.  where 
the  jierson  charged  is  believed  to  have  i)revious  convictions  and  the 
police  wish  to  have  fingerprints  for  comparison  with  the  records  in 
Scotland  Yard,  or  where  he  is  suspected  of  having  committed  other 
offenses,  and  the  police  wish  to  ascertain  whether  his  fingerprints  are 
idenlical  with  those  found  at  the  scenes  of  these  offenses." 
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APPENDIX  J 

WITNESSES-NOVEMBER  13,   1960 

LOS   ANGELES    HEARING 

Augustine,  Jr..  I*aul,  Attorney  at  Law,  Los  Anjicles 

Boags,  Robert  L.,  Legislative  Committee,  NAACP,  Los  Angeles 

Cuff,  Ellery  H.  Public  Defender,  Los  Angeles 

Erwin,  Richard  E.,  Criminal  Courts  Bar  Association,  Los  Angeles 

Farley,  Gosooe,  Legislative  Representatixe,  State  Bar  of  California,  San  Francisco 

Garber,  Elvis  T.,  I'resident,  Criminal  Courts  Bar  Association,  Los  Angeles 

Joblin,  Josei)h,  Attorney  at  Law,  Los  Angeles 

Matthews,  Al,  Ex-Public  Defender,  lios  Angeles 

Miller.  Allen,  Judge  of  Superior  Court,  Los  Angeles 

Root,  Gladys  Towles,  Attorney  at  Law,  Los  Angeles 


APPENDIX   K 

GOVERNMENT  CODE  SECTIONS 

"Sec.  27700.  Establishment  of  Office:  Joinder  of  Counties.  The 
board  of  supervisors  of  any  county  may  establish  the  office  of  public 
defender  for  the  county.  Any  county  may  join  with  one  or  more 
counties  to  establish  and  maintain  the  office  of  public  defender  to  serve 
such  counties. 

"Sec.  27701.  Qualifications.  A  person  is  not  eligible  to  the  office  of 
public  defender  unless  he  has  been  a  practicing  attorney  in  all  of  the 
courts  of  the  State  for  at  least  the  year  preceding  the  date  of  his  elec- 
tion or  appointment. 

"Sec.  27702.  Determination  of  Appointment  or  Election.  At  the 
time  of  establishing  the  office  the  board  of  supervisors  shall  determine 
Avhether  the  public  defender  is  to  be  appointed  or  elected. 

"Sec.  27703.  Appointment  to  Serve  at  Will:  Appointment  of  Pub- 
lic Defender  of  Tavo  or  More  Counties.  If  the  public  defender  of  any 
county  is  to  be  appointed,  he  shall  be  appointed  by  the  board  of  super- 
visors to  serve  at  its  will.  The  public  defender  of  any  two  or  more 
counties  shall  be  appointed  by  the  boards  of  supervisors  of  such 
counties. 

"Sec.  27704.  Election:  Appointment  of  Interim  Administrator: 
Time  of  Election :  Term  of  Office.  If  the  public  defender  is  to  be  elec- 
ted:  (a)  The  board  of  supervisors  shall  appoint  a  public  defender  who 
shall  hold  office  until  the  first  Monday  in  January  following  the  next 
general  election  of  county  officers. 

"Sec.  27705.  Devotion  of  Full  Time  to  Duties  of  Office.  In 
counties  of  the  first,  second  and  third  classes,  the  public  defender 
shall  devote  all  his  time  to  the  duties  of  his  office  and  shall  not  engage 
in  the  practice  of  law  except  in  the  capacity  of  public  defender. 

"A.  Sec.  28022.  Counties  of  First  Class.  Counties  containing  a 
population  of  900,000  and  over  are  counties  of  the  first  class. 

"B.  Sec.  28023.  Counties  of  Second  Class.  Counties  containing 
a  population  of  750,000  and  under  900,000  are  counties  of  the  second 
class. 

"C.  Sec.  28024.  Counties  of  Third  Class.  Counties  containing  a 
population  of  600,000  and  under  750,000  are  counties  of  the  third 
class. 
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"Sec.  27705.1.  Defense  of  Persons  Accused  of  Crime.  A  public 
defender  shall  not  durinji-  his  incumbency  defend  or  assist  in  the  de- 
fense of,  or  act  as  counsel  for,  any  jx'rson  accused  of  any  crime  in  any 
county,  except  as  set  forth  in  this  cliaiUcr. 

"Sec.  27706.  Duties  of  Public  Defender.  Tlic  public  defender 
shall  perform  the  followin*;  duties:  (a)  Upon  request  of  the  defendant 
or  upon  order  of  the  court,  he  shall  defend,  Avithout  expense  to  the 
(U'fendant.  any  jierson  who  is  not  financially  able  to  employ  counsel 
and  who  is  ciujrjicd  with  the  connnission  of  any  contempt  or  offense 
triable  in  the  sui)erior  court  at  all  stages  of  the  proceedings,  includinjj: 
the  preliminary  examination.  The  public  defender  shall,  upon  reipiest, 
g:ive  counsel  and  advice  to  such  person  about  any  charpe  apainst  him 
upon  which  the  public  defender  is  conductin<r  the  defense,  and  shall 
prosecute  all  appeals  to  a  hijrher  court  or  courts  of  any  pei-son  who 
has  been  convicted  in  the  i-eversal  or  modification  of  llic  jud^iincnt  of 
conviction,  (b)  Upon  i-e{|uest,  he  shall  prosecute  actions  for  the  col- 
li'ction  of  wajies  and  other  demands  of  any  person  who  is  not  financially 
able  to  employ  counsel,  where  the  sum  involved  does  not  exceed  one 
hundred  dollars  ($100;,  and  where,  in  the  judjiment  of  the  public 
defender,  the  claim  urged  is  valid  and  enforcible  in  the  courts,  (c) 
T^pon  request,  he  shall  dcfeiul  any  person  who  is  not  financially  able 
to  employ  counsel  in  any  ei\il  litigation  in  which,  in  llie  judgment  of 
the  public  defender,  the  person  is  being  persecuted  or  unjustly  har- 
assed, (d)  Upon  order  of  the  court,  he  shall  represent  any  person 
who  is  not  financially  able  to  employ  counsel  in  proceedings  under 
Chapter  4  of  Part  1  of  Division  (>  and  under  Chapter  1  of  Part  1  of 
Division  6  of  the  Welfare  and  Institutions  Code." 
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Honorable  John  A.  O'Connell,  Chairman 
Assemhly  Interim  Committee  on  Criminal  Procedure 
California  Legislature 
State  Capitol,  Sacramento 

Dear  Mr.  O'Connell:  In  ax!cordance  with  the  provisions  of  House 
Resolution  No.  378,  we  are  herewith  submitting  the  report  of  the  Sub- 
committee on  Correctional  Facilities. 

"We  urge  that  the  Legislature  give  its  careful  attention  to  the  recom- 
mendations included  in  this  report. 


Respectfully  submitted, 


Vernon  Kilpatrick 
Subcommittee  Chairman 
Robert  W.  Crown 
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I.     INTRODUCTION 

"California  reported  more  crime  during  tlie  first  six  montlis  of  1960  than 
in  any  previous  six  montlis  period  .  .  .  since  1954.  The  overall  rise  in 
crime  reported  is  proportionately  greater  than  the  increase  of  the  total 
population  in  this  same  period." — Grime  in  California,  Midyear  Summary 
Report  1960. 

"A  narcotic  problem  of  major  proportions  confronts  the  State  of  Cali- 
fornia."— Narcotic  Arrests  in  California,  July  1,  1959-June  30,  1960. 

When  observations  such  as  the  above  are  made,  supported  by  statis- 
tical data,  the  need  for  constant  study  and  evaluation  of  our  correctional 
institutions  and  programs  cannot  go  unnoticed.  To  briefly  illustrate  the 
magnitude  of  the  problem,  in  1959  the  Department  of  Justice  in  its 
report,  Crime  in  California  1959,  reported  589,531  misdemeanor  and 
80,661  felony  arrests  in  the  State  for  the  year.  For  1960,  a  similar 
picture  is  emerging.  In  the  Midyear  1960  Report,  covering  the  period 
from  January  to  June,  323,414  misdemeanor  and  38,789  felony  arrests 
were  reported.  In  addition,  in  the  first  report  by  the  newly  created 
narcotic  unit  of  the  Bureau  of  Criminal  Statistics,  Department  of 
Justice,  Narcotic  Arrests  in  California,  July  1,  1959-June  30,  1960,  over 
17,000  arrests  were  reported. 

From  these  statistics,  no  matter  what  the  final  dispositions  are,  one 
can  see  that  today  over  600,000  persons  spend  some  time  in  the  jails 
of  the  State  each  year.  Such  a  sizeable  operation  is  costly,  not  only  in 
terms  of  losses  in  human  resources  but  also  in  terms  of  losses  through 
high  costs  in  law  enforcement,  court  administration  and  detention. 

Such  losses  and  costs  compel  us  to  constantly  rethink  and  re-evaluate 
our  local  detentional  programs  (indeed  state  programs  as  well),  the 
traditional  and  present  role  of  our  local  jails  against  a  backdrop  of 
a  constantly  mounting  rate  of  crime,  its  causes  and  origin,  and  a  host 
of  new  concepts  of  penology,  rehabilitation  and  correction.  The  chal- 
lenge is  not  new ;  rather  it  is  the  need  for  speedy  and  effective  solutions. 

It  is  therefore  fitting  to  briefly  set  forth  the  basic  principle  which 
underlies  our  recommendations  and  which  was  uppermost  in  the  minds 
of  the  members  of  the  subcommittee  in  pursuing  this  study.  The  trend 
in  modern  penological  thinking — and  this  shift  has  been  particularly 
evident  during  the  past  10  years — has  been  to  de-emphasize  the  objec- 
tives of  punishment  and  retribution  in  detention  facilities,  and  to  place 
increasing  emphasis  on  the  concept  of  protecting  society  through  the 
treatment  and  rehabilitation  of  the  offender.  Through  this  approach, 
it  is  believed,  not  only  is  the  possibility  of  readjustment  in  society 
enhanced,  but  the  rather  high  and  alarming  rate  of  recividism  is  re- 
duced also. 

Hence  it  is  not  enough  to  administer  our  local  detention  facilities 
as  if  their  only  functions  were  that  of  temporary  and  short-term  holding 
— purely  custodial  functions.  A  rather  encouraging  trend  extant  in  the 
local  jails  is  the  abandonment  of  the  belief  that  treatment  and  rehabili- 
tation of  inmates  are  functions  solely  within  the  realm  of  the  responsi- 
bilities of  state  penal  institutions,  and  an  increasing  acceptance  of  the 
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view  that  rehabilitative  programs  are  possible  and  practicable — indeed 
necessary,  on  the  city  and  county  level.  Today  24  counties  and  three 
cities  have  jail  farm  camps.  "Within  these  localities,  there  are  40  sep- 
arate institutions.  Thus  with  such  facilities,  treatment  programs  can 
be  put  into  operation.  We  submit  that  the  impact  of  this  trend  cannot 
be  readily  assessed  at  this  juncture,  but  the  potentialities  of  this  change 
in  terms  of  improving  the  effectiveness  of  our  local  correctional  systems, 
rehabilitating  and  restoring  errant  members  of  society  to  useful  and 
productive  lives,  and  reducing  the  costs  of  government  in  law  enforce- 
ment, detention  and  court  administration  are  unlimited,  for  the  local 
jails  remain  as  the  Board  of  Corrections  stated  in  its  publication, 
Minimum  Jail  Standards,"  .  .  .  our  mast  important  penal  institutions" 

In  pursuing  our  study,  this  subcommittee  visited  and  inspected  the 
detention  facilities  of  the  Cities  and  Counties  of  Los  Angeles,  San 
Francisco,  Sacramento,  San  Joaquin  County  and  the  lockup  in  the 
City  of  Stockton,  the  Alameda  County  facilities  and  the  Oakland  City 
Jail.  Through  personal  observation,  conversations  with  sheriffs,  chiefs 
of  police,  jailers,  matrons  and  other  members  of  the  jail  staffs,  con- 
cerning jail  functions  such  as  booking  procedures,  health  and  sanita- 
tion procedures,  rehabilitative  programs  and  disciplinary  practices,  we 
gained  helpful  and  illuminating  information.  We  were  also  greatly 
aided  by  the  published  studies  and  reports  that  have  been  made  by 
other  legislative  committees  and  special  study  commissions.  The  sub- 
committee was  also  greatly  assisted  by  the  helpful  co-operation  it  re- 
ceived from  many  private  civic  groups  which  are  conducting  very 
effective  treatment  programs  in  many  local  communities  in  connection 
with  the  local  jails,  and  governmental  agencies  we  had  occasion  to 
consult. 

In  our  study,  we  examined  a  plethora  of  proposals  and  recommenda- 
tions. We  were  particularly  interested  in,  and  have  discussed  in  our 
report,  many  of  the  proposals  having  to  do  with  such  problems  as 
(1)  reducing  the  jail  population — overcrowding;  (2)  improvement  of 
the  programs  for  those  where  incarceration  is  necessary  and  its  effect 
on  court  costs  and  the  overall  costs  of  crime;  (3)  improvement  of  the 
jail  physical  facilities  and  personnel ;  (4)  extended  use  of  probation 
and  parole;  and  (5)  treatment  of  alcoholics  and  narcotic  addicts. 

The  subcommittee's  findings  and  recommendations  are  set  forth  in 
detail  in  the  report.  We  commend  them  to  your  careful  consideration. 


II.     PAST  ASSEMBLY  AND  SPECIAL  STUDIES  OF 
LOCAL  CORRECTIONAL  INSTITUTIONS 

Fifteen  years  ago,  the  Assembly  at  the  1945  Session  of  the  Legisla- 
ture, created  its  first  committee  to  undertake  a  study  of  the  local 
jails  in  the  history  of  the  State.  At  that  time,  California  jails  were 
recognized  as  being  among  the  worst  in  the  nation. 

This  committee,  known  as  the  Assembly  Committee  on  City  and 
County  Jails  (and  colloquially  referred  to  by  the  press  as  the  "Kil- 
patrick  Committee"),  was  composed  of  five  members  with  Assembly- 
man Vernon  Kilpatrick  as  chairman.  It  is  reported  to  have  been  the 
first  legislative  committee  set  up  to  study  local  corrections  in  the 
Nation. 

During  the  first  two  years  of  its  work,  the  committee  visited  and 
inspected  several  jails  in  the  state  and  at  least  one  jail,  the  old 
central  jail  in  Los  Angeles,  was  closed,  due  to  committee  disclosures 
and  recommendations,  as  being  unfit  for  human  use. 

The  committee's  first  report  was  well  received  and  many  of  its 
recommendations  were  written  into  law.  Copies  of  the  report  were  in 
great  demand  by  federal  and  state  officials  through  the  United  States 
and  many  foreign  countries. 

At  the  1947  session,  the  committee  was  recreated  and  held  exten- 
sive hearings  throughout  the  State.  In  many  instances,  the  work  of 
the  committee  generated  public  interest  which  resulted  in  effective 
remedial  action  and  tangible  accomplishments,  such  as  passage  of  bond 
issues  to  finance  construction  of  new  detentional  facilities,  and  larger 
appropriations  from  boards  of  supervisors  and  city  councils,  for  jail 
operations. 

During  the  1947  session  the  members  of  the  committee  introduced 
or  co-authored  37  bills  designed  to  correct  evils  unearthed,  and  to 
implement  committee  recommendations.  And  since  1947,  over  110  bills 
have  been  authored  or  co-authored  by  members  of  Assembly  local 
correctional  committees.  A  list  of  these  measures  is  included  in  the 
committee's  partial  report  in  1953.  See,  Journal  of  the  Assembly, 
Vol.  1,  (Kegular  Session  1953,  pp.  709-13).  Among  the  more  important 
and  widely  known  measures  adopted  as  a  result  of  the  committee's 
work  are : 

(1)  Minimum  jail  standards ; 

(2)  Outlawing  kangaroo  courts ; 

(3)  Outlawing  the  fee  system  of  feeding  prisoners ; 

(4)  Authorization  of  Department  of  Corrections  to  set  quality 
and  quantity  standards  of  food,  clothing  and  bedding; 

(5)  Approval  by  Department  of  Corrections  of  all  new  jail  plans 
or  alterations  over  $1,500. 

Just  recently  in  a  statement  to  the  subcommittee  the  Board  of 
Corrections   advised  that   "over   300"   plans  have  been   studied   and 
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reviewed  by  tlie  department.  This  service  has  resulted  in  better  plan- 
ning of  detention  facilities  in  many  localities  where  the  department's 
recommendations  have  been  followed. 

At  the  1949  session,  the  Asembly  again  recreated  the  committee 
under  a  different  designation,  the  Assembly  Interim  Committee  on 
Crime  and  Correction,  and  expanded  its  powers  and  scope  of  study 
to  include  state  prisons  and  notable  institutions  and  their  programs  in 
other  states  and  of  the  federal  government. 

Pursuant  to  this  direction,  members  of  the  committee  attended  the 
conference  of  the  American  Prison  Association  in  ^Milwaukee,  Wis- 
consin, and  visited  federal  and  state  penal  institutions  throughout  the 
country.  These  visits  greatly  increased  the  knowledge,  insight  and 
wealth  of  information  of  the  committee  members  in  dealing  with  the 
problems  extant  within  the  State.  All  of  the  exemplary  institutions 
visited  were  discussed  and  illustrated  in  the  committee's  report.  Partial 
Report  of  Interim  Committee  on  Crime  and  Corrections,  April  3,  1950. 

The  committee  also  studied  the  adult  penal  institutions  of  the  State, 
the  "prosecution  methods  in  the  widely-publicized  'Marjorie  Massow 
Case'  (the  Madge  Meredith  affair),"  and  the  problem  of  the  juvenile 
offender  and  the  correctional  system  for  handling  juvenile  delinquents 
in  the  State.  See,  Report  of  Subcommittee  on  Marjorie  Massow  (]\Iadge 
Meredith),  March  1951.  (Partial  Report  of  Assembly  Interim  Com- 
mittee on  Crime  and  Corrections.) 

After  the  committee  submitted  its  report,  the  Governor  commuted 
the  defendant's  sentence  to  time  served.  It  has  been  said  this  was 
the  first  legislative  review  of  a  judicial  proceeding  in  the  history  of 
the  State.  This  study  sharply  pointed  up  the  need  for  some  type  of 
assistance  to  be  given  to  defendants  in  felony  cases  in  order  that  they 
may  be  able  to  utilize  very  extensive  investigative  services  which  most 
cannot  afford,  even  though  they  retain  an  attorney. 

At  the  1951  Session,  the  Assembly  Interim  Committee  on  Crime  and 
Corrections  was  continued  but  was  made  a  subcommittee  of  the  Social 
"Welfare  Committee.  Following  the  period  after  the  1951  session,  the 
committee  held  public  hearings  on  the  operations  of  nonscheduled  air- 
lines, and  the  narcotic  problem.  As  a  result  of  quick  actiou  by  the 
chairman,  Assemblyman  Kil])atrick,  many  veterans  returning  from 
Korea  and  other  areas  were  refunded  tlieir  money  s])ent  for  iionexistent 
air  transportation.  (See,  Partial  Report  of  the  Subcommittee  on  Crime 
and  Corrections  of  the  Assemblj'  Interim  Committee  on  Social  Welfare, 
Journal  of  the  Assembly,  Vol.  1,  Regular  Session,  1958,  pji.  70o-39.) 

The  narcotic  phase  of  the  committee's  1951  study  also  evoked  consid- 
erable interest  from  other  states,  schools,  civic  groups  and  the  press. 
(Final  report  of  the  Subcommittee  on  Crime  and  Correction  of  the 
Assembly  Interim  Committee  on  Social  Welfare  relative  to  Control  of 
Juvenile  Dtlineiucncjf  in  Los  Angeles  Count\i,  jNIarch  12,  1953.) 

Perhaps  no  statement  so  aptly  sums  up  tlie  rea^son  for,  and  answers 
the  "why"  of,  a  legislative  study  of  local  detention  facilities  as  the 
answer  given  by  a  predecessor  committee  in  1953.  It  observed:  "We 
have  been  asked,  'Why  a  committee  to  investigate  crime  or  why  is  a 
legi.slative  committee  interested  in  its  correction?'  Our  answer  is,  crime 
is  big  business  in  California  and  its  correction  costs  an  astounding 
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amount  of  money  for  the  maintenance  of  the  apparatus,  which  begins 
with  the  policeman  on  the  street  and  ends  with  prisons." 

Not  only  has  the  Legislature  conducted  specialized  studies,  but  special 
commissions  have  studied  local  correctional  systems  as  well.  In  1949 
the  Commission  for  the  Study  of  Adult  Corrections  and  Release  Pro- 
cedures studied  the  problem,  A  Study  of  the  County  Jails  of  Cali- 
fornia, June  30,  1949.  During  this  same  period,  we  may  add,  a  predeces- 
sor Assembly  Committee  was  pursuing  a  similar  study,  Report  of  the 
Assembly  Interim  Committee  on  Detention  Homes  and  County  and  City 
Jails,  January  13,  1949,  and  the  two  studies  came  up  with  many  similar 
conclusions  and  recommendations.  In  1956  the  Citizens'  Advisory  Com- 
mittee to  the  Attorney  General  on  Crime  and  Crime  Prevention  made 
a  study  California  Jails,  September  12,  1956,  which  was  shortly  fol- 
lowed by  a  monumental  study  by  the  Special  Study  Commission  on 
Correctional  Facilities  and  Services,  The  County  Jails  of  California: 
An  Evaluation,  in  March,  1957. 

All  of  these  studies  have  helped  to  improve  local  correctional  systems. 
They  have  also  stimulated  public  interest,  and  in  many  instances,  have 
generated  the  necessary  impetus  to  change  indifference  to  intolerable 
conditions  in  many  local  jails  to  dedicated  efforts  to  "do  something 
about  the  situation."  In  addition,  a  wealth  of  knowledge  has  been 
gained  which  is  invaluable  in  approaching  the  problems  of  our  local 
jail  systems.  Such  accomplishments  as  these  too  well  illustrate  the  worth 
and  value  of  legislative  and  special  studies  of  local  corrections.  As  a 
predecessor  committee  observed  in  1953  in  commenting  upon  the  work 
of  prior  Assembly  local  corrections  study  committee,  "...  the  results 
of  its  work  are  indelibly  written  into  the  Penal  Code  of  the  State. "  It  is 
our  hope  that  the  Legislature  and  particularly  the  Assembly  will  con- 
tinue its  interest  in  the  progress  and  status  of  local  correctional  systems 
and  will  periodically  visit  these  institutions  to  observe  and  lea.rn  of 
their  progress,  conditions,  and  problems  first  hand.  With  such  knowl- 
edge, sound  and  effective  legislative  decisions  can  be  made. 


III.      ROLE  OF  THE  DEPARTMENT  OF  CORRECTIONS 

AND  BOARD  OF  CORRECTIONS  WITH 

RESPECT  TO  LOCAL  JAILS 

"The  history  of  prison  management  in  California  reveals  scandal  after 
scandal  and  a  sordid  record  of  mismanagement.  The  conditions  .  .  .  found 
to  exist  iu  our  penal  system  are  a  challenge  to  every  public-spirited  citizen 
of  this  State.  The  solution  lies  in  a  complete  reorganization  of  this  function 
of  state  government." 

— Final  Report  of  Governor's  Investigaiion 
Committee  on  Penal  Affairs,  January  21,  19^4 

The  multitnde  of  problems  faced  by  the  Departnieiit  of  Corrections 
when  it  was  created  in  INIay,  1944,  realistically  determined  the  direction 
of  its  activities. 

Foremost  was  a  desperate  ra>ce  against  time  to  keep  from  being 
engulfed  in  a  flood  tide  of  prison  commitments.  Though  it  had  been 
evident  there  would  be  a  vast  increase  in  the  prison  population,  no  effort 
had  been  made  to  prepare  for  it. 

Keeping  pace  with  California's  general  population  increases,  the 
prison  population  exploded  from  a  May  1,  1944,  total  of  5,711  to  a 
current  total  of  some  21,000 — a  gain  of  almost  1,000  a  year. 

Needed  facilities  were  planned  and  constructed  with  imagination, 
economy  and  in  relation  to  each  other.  This  has  been  a  continuing  task. 

The  Correctional  Training  Facility  at  Soledad,  a  medium  custody 
institution,  was  opened  in  temporary  quarters  in  1946,  to  fill  the  gap 
between  the  existing  maximum  type  institutions  at  Folsom  and  San 
Quentin  and  the  minimum  California  Institution  for  Men  at  Chino. 
The  permanent  facility  was  opened  in  1951. 

The  Deuel  Vocational  Institution  was  also  opened  in  temporary  quar- 
ters in  1946  to  serve  the  needs  of  the  grooving  group  of  young  men  too 
mature  for  juvenile  correctional  schools,  but  too  immature  in  crime  for 
confinement  in  a  prison.  Permanent  facilities  were  opened  in  1953. 

The  California  Medical  Facility,  opened  in  1950,  and  the  California 
Men's  Colony,  opened  in  1954,  represented  milestones  in  the  advance  of 
correctional  treatment  as  well  as  relieving  the  strain  of  excessive  pop- 
ulation in  other  institutions. 

The  unique  medical  facility,  combining  the  legal  features  of  a  prison 
with  the  climate  of  a  hospital,  was  a  dynamic  step  forward  in  the  grow- 
ing recognition  that  crime  in  many  cases  is  but  a  symptom  of  serious 
mental  and  emotional  disorders  that  can  be  successfully  treated.  The 
principal  treatment  at  the  medical  facility,  selected  not  oiily  for  econ- 
omy but  for  effectiveness,  is  group  psychotherapy. 

The  Men's  Colony  marked  the  first  recognition  by  any  state  of  the 
need  for  a  specialized  institution  for  the  older,  handicapped  prisoners 
— the  prisoners  shunted  aside  in  most  institutions  because  of  their  in- 
ability to  participate  in  a  normal  program.  Treatment  at  the  colony 
offers  an  opportunity  for  research  into  the  problems  of  the  aging. 
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A  new,  larger  California  Institution  for  Women  was  completed  near 
Corona  in  1952  and  opened  somewhat  prematurely  when  the  existing 
institution  at  Tehachapi  was  extensively  damaged  by  an  earthquake. 
The  Tehachapi  facility  was  renovated  and  reopened  in  1955  as  a  branch 
of  the  California  Institution  for  Men. 

Population  pressures  continued  to  mount  and  so  did  economic  pres- 
sures. As  a  result  a  new  concept  in  prison  design  was  introduced.  Its 
objective:  to  combine  the  safety,  efficient  management  and  improved 
opportunity  for  corrective  treatment  of  the  small  institution  with  the 
economies  of  the  large  one. 

The  Correctional  Training  Facility,  North,  at  Soledad,  opened  in 
1958,  was  the  first  planned,  designed  and  constructed  to  take  advantage 
of  the  central  services  of  an  existing  institution.  Built  on  state-owned 
land,  the  new  facility  utilizes  existing  services  of  the  parent  institution 
such  as  water  supply,  light,  heat,  power,  sewage  disposal,  fire  protec- 
tion, laundry,  warehousing,  food  preparation,  hospital,  business  serv- 
ices and  others.  It  is  conservatively  estimated  this  saved  approximately 
$4  million  in  construction  costs  and  saves  about  $400,000  in  operating 
costs  each  year. 

The  inmate  population  does  not  normally  come  into  contact  with  the 
1,500  inmates  of  the  central  institution  nor  the  500  or  more  in  the 
barracks  unit.  Indeed,  the  new  facility  is  divided  into  two  separate 
600-man  living  units  and  each  group  separately  uses  joint  classroom, 
shop  and  other  common  facilities. 

A  second  institution  embodying  this  concept  is  nearing  completion 
at  Los  Padres  on  the  site  of  the  Mens  Colony.  It  is  a  2,400  inmate 
medium  custody  facility. 

Construction  was  started  in  1960  on  another  unique  facility.  This  is 
the  California  Conservation  Center  in  Susanville,  to  be  the  hub  of  the 
conservation  camp  program.  Instead  of  cell  blocks,  there  will  be  two 
facing  608-man  units  separated  from  each  other  by  a  core  of  central 
facilities  such  as  the  messhall,  kitchen  and  laundry. 

Each  of  the  two  units  is  divided  into  16-man  dormitories,  the  same 
number  of  men  as  on  a  camp  crew.  This  will  promote  pride  in  their 
unit  and  facilitate  other  correctional  treatment  such  as  group  counsel- 
ing. 

Expansion  and  conversion  of  the  camp  program  came  in  1947  when 
the  emphasis  was  shifted  from  highway  construction  to  forestry  con- 
servation. The  program  was  further  accelerated  by  Governor  Edmund 
G.  Brown  in  1959. 

At  the  present  time  there  are  25  year-round  camps  of  which  three 
are  highway  camps  and  the  others  State  forestry.  Three  of  the  forestry 
camps  are  mobile.  In  addition  a  few  seasonal  camps  are  operated  with 
the  U.S.  Forest  Service.  Many  more  year-round  permanent  camps  are 
planned. 

The  forestry  camps  not  only  provide  accommodations  currently  for 
some  2,000  men,  but  almost  equally  important,  they  also  provide  con- 
structive employment  for  them  full-time. 

Destructive  idleness  was  another  problem  in  1944  despite  the  war- 
time manpower  demands.  It  threatened  to  become  even  more  serious  in 
the  postwar  period. 
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A  special  fund  was  set  up  in  1945  to  finance  industrial  expansion. 
In  1947  the  Correctional  Industries  Commission  was  created  to  provide 
work  programs  without  interference  with  private  industry  or  organized 
labor. 

These  herculean  accomplishments  were  possible  only  because  of  the 
implementation  of  a  number  of  reforms.  These  included: 

1.  The  spoils  system  of  recruitment  and  promotion  was  eliminated 
by  placing  the  personnel  both  of  the  institutions  and  the  central 
office  under  the  state  civil  service  system. 

2.  A  realistic,  thorough,  continuous  training  program  for  institution 
employees  was  established. 

3.  Institution  staffs  were  reorganized  and  departmentalized  in  line 
with  modern  concepts. 

4.  A  statistical  system  was  developed  to  account  for  the  total  num- 
ber in  institutions,  the  number  on  parole  and  the  characteristics 
of  the  prisoners. 

5.  The  notorious  "con  boss"  system  which  involved  the  placing  of 
prisoners  in  the  position  of  authority  and  trust  was  completely 
eliminated. 

6.  A  system  of  food  administration  based  on  sound  scientific  princi- 
ples was  developed. 

7.  A  scientific  classification  system  for  the  study,  analysis  and  treat- 
ment of  prisoners  was  developed. 

In  addition,  existing  rehabilitative  services  were  rejuvenated,  pro- 
fessionalized, and  supported.  Academic  and  vocational  educational  pro- 
grams were  established  at  all  institutions  taught  by  credentialed  in- 
structors. Facilities  for  religious  services  were  provided  and  inservice 
training  begun  for  chaplains. 

On  this  foundation  there  have  been  erected  significant  new  programs 
of  treatment  and  research  which  may  represent  the  start  of  a  new  era 
of  correctional  treatment  of  offenders. 

One  such  program  is  group  counseling. 

From  a  small  pilot  program  at  the  California  State  Prison  at  Fol- 
som,  group  counseling  has  spread  to  include  a  large  majority  of  the 
inmates  at  all  institutions  of  the  department  except,  of  course,  the 
Medical  Facility. 

This  roali.stic  program  economically  extended  the  benefits  of  group 
treatment  by  tapping  the  treatment  potential  of  large  numbers  of  the 
custodial,  business  and  industrial  staffs.  With  professional  guidance, 
these  lay  leaders  conduct  group  .sessions  which  lead  to  a  greater  under- 
standing by  the  inmates  of  their  own  problems.  The  sessions,  inci- 
dentally, have  also  given  the  employees  a  better  understanding  of  the 
prisoners.  Group  counseling  has  already  proved  its  value  in  improve- 
ment of  institution  morale  and  reduction  of  disciplinary  problems. 

Another  such  is  the  pioneering  development  of  group  living  or  thera- 
])eutic  comninnity  experiments.  This  concept  is  being  tried  at  a  camp 
and  in  small  vniits  at  several  institutions. 

The  basic  concept  of  the  therapeutic  community  is  the  creation  of  a 
condition  in  which  inmates  assi.st  staff  in  their  own  corrective  treatment 
and  the  treatment  of  other  inmates,  primarily  tlirough  frank  group 
communication  concerning  all  types  of  problems. 
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The  essence  is  the  focusing  of  the  natural  group  relationships  which 
always  develop  in  an  institution  away  from  the  traditional  antisocial 
attitudes  and  toward  recognition  of  the  mutual  interests  among  the 
inmates,  the  staff  and  the  community. 

A  third  program  is  the  Narcotic  Treatment  Control  Project. 

The  basic  mission  of  the  project  is  to  prevent  the  readdiction  of 
former  narcotic  addicts  released  on  parole  through  more  intensive 
supervision,  frequent  nalline  testing  to  prove  chemically  whether  they 
are  using  narcotics,  and  swift  reconfinement  of  those  threatened  with 
readdiction. 

The  narcotic  project  is  just  one  example  of  the  practical,  operational 
research  in  which  the  Research  Division,  formed  in  1958,  is  engaged. 
The  narcotic  project,  incidentally,  is  an  outgrowth  of  the  division's 
first  report,  a  factual  study  of  narcotics  addiction  issued  in  Febru- 
ary, 1959. 

Other  major  projects  include  the  development  of  a  "base  expectancy" 
scale  and  a  new  method  by  which  prisoners  can  be  classified  on  the 
basis  of  their  interpersonal  maturity. 

Use  of  these  techniques  will  permit  a  more  accurate  evaluation  of 
the  effect  of  specific  correctional  treatments  on  specific  types  of  inmates. 

One  of  the  specific  duties  of  the  State  Board  of  Corrections  is  the 
provision  of  advisory  services  to  cities  and  counties  concerning  jail  and 
detention  facilities. 

The  Board  of  Corrections  was  established  by  the  Legislature  in  1944. 
It  is  composed  of  the  members  of  the  Adult  Authority,  the  Youth  Au- 
thority, the  Board  of  Trustees  of  the  California  Institution  for  Women, 
two  citizens  appointed  by  the  Governor,  and  the  Director  of  Corrections, 
who  is  chairman. 

The  advisory  services  include  studies  of  the  detention  needs  of  a  city 
or  county,  review  of  plans  for  detention  facilities,  and  advice  on  the 
operation  and  management  of  detention  facilities. 

Upon  request  by  the  jurisdiction  involved,  the  board  will  also  inspect 
a  jail. 

One  of  the  board's  first  actions,  taken  in  1945  at  the  request  of  the 
sheriffs'  association,  was  a  thorough  survey  of  all  of  the  State's  county 
jails. 

After  reviewing  the  results  of  the  survey,  the  board  developed  a 
written  set  of  minimum  jail  standards.  These  were  published  in  1946. 

In  accord  with  a  1947  law,  the  board  established  "Minimum  Jail 
Standards  for  Feeding,  Clothing  and  Bedding."  This  was  published 
in  interim  form  and  widely  distributed  for  the  comment  of  interested 
local  officials. 

Appropriate  revisions  were  made  in  both  publications  and  a  revised 
edition  combining  the  two  was  issued  in  1952  as  a  service  to  city  and 
county  jail  administrators  in  promoting  more  effective  handling  of 
jail  inmates  and  by  insuring  increased  efficiency  in  jail  management. 

The  law  requires  that  the  county  supervisors  provide  the  sheriff  with 
the  means  to  meet  the  standards. 

Plans  and  specifications  for  the  construction  or  remodeling  of  any 
city  or  county  jails  or  facilities  for  the  detention  of  juveniles  must 
be  submitted  to  the  board  for  its  review  and  recommendations  if  the 
cost  is  to  exceed  $1,500. 
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The  board  has  to  date  reviewed  more  than  300  such  projects.  From 
this  wealth  of  accumulated  experience,  it  has  been  frequently  able  to 
pass  along  valuable  ideas  developed  in  one  jurisdiction  which  could 
be  incorporated  in  the  plans  of  another. 

On  the  request  of  any  California  city  or  county,  the  board  is  re- 
quired to  study  entire  jail  programs  and  make  recommendations.  This 
service  has  been  requested  by  a  number  of  jurisdictions  as  a  basis  for 
budgetary  requests,  to  justify  bond  issues,  and  to  secure  technical 
advice  from  a  variety  of  specialists. 

Studies  may  include  recommendations  as  to  the  size  and  type  of 
facilities  required  to  meet  future  needs. 

In  an  effort  to  be  helpful,  the  board  has  issued  several  publications. 
One  of  these  is  the  "Prisoner  Transportation  Manual."  It  describes 
methods  of  transporting  persons  under  restraint.  It  is  available  to  all 
peace  officers  at  a  nominal  charge  from  the  State  Printing  Division. 
It  was  also  reprinted  by  the  National  Sheriffs'  Association. 

As  a  further  service  to  those  responsible  for  jail  management,  the 
board  published  in  1959  a  compilation  of  "California  Laws  Pertaining 
to  County  and  City  Adult  Detention  Facilities."  A  supplement  was 
issued  in  1960  bringing  it  up  to  date. 

Over  the  years  several  special  commissions  appointed  by  the  Gov- 
ernor to  assist  the  board  in  its  crime  studies  have  studied  various  facets 
of  jail  administration  and  made  constructive  suggestions. 

The  board  has  supported  legislation  that  would  assist  in  the  proper 
management  of  jails  but  has  never  asked  for  administrative  authority 
over  them. 


IV.      GENERAL  APPRAISAL  OF   COUNTY  AND  CITY 
JAILS  OF  CALIFORNIA  BY  SUBCOMMITTEE 

Through  visits,  inspections  and  consultations  with  the  staffs  of  the 
detentioual  institutions  of  Sacramento,  San  Francisco,  and  Los  Angeles, 
both  county  and  city,  San  Joaquin  County,  City  of  Stockton,  Alameda 
County  and  the  City  of  Oakland,  this  subcommittee  was  privileged  to 
observe  some  of  the  practices  and  procedures  extant  in  our  local  jails 
first  hand.  We  were  also  greath-  assisted  in  this  effort  by  the  reports  of 
the  Special  Study  Commission  on  Correctional  Facilities  and  Services, 
which  made  a  very  careful  and  valuable  study,  "The  County  Jails  of 
California:  An  Evaluation/'  in  1957.  In  addition  we  were  greatly  aided 
by  the  study  and  report  of  the  Citizen's  Advisory  Committee  to  the 
Attorney  General  on  Crime  Prevention,  entitled,  "California  Jails," 
in  1956.  The  latter  study  covered  not  only  the  county  but  the  larger 
eity  jails  as  well. 

While  our  on-the-scene  study  was  much  too  limited,  we  were  in  a 
realistic  sense  able  to  look  once  more  at  some  of  the  local  institutions. 

Thus,  our  study  is  the  first  of  its  kind  to  be  conducted  by  a  legislative 
committee  within  the  State  in  almost  ten  years. 

A.    SAN  FRANCISCO  CITY  AND  COUNTY  JAILS 

On  our  visit  to  San  Francisco  County,  we  inspected:  (1)  County 
Jail  No.  1;  (2)  County  Jail  No.  2  (San  Bruno  branch)  ;  and  (3)  City 
Prison. 

(a)  City  Prison 

The  San  Francisco  City  Prison,  located  on  the  fifth  floor  of  the  Hall 
of  Justice,  was  found  to  be  entirely  unsuitable  as  an  adult  detention 
facility  for  a  metropolis  as  large  and  progressive  as  San  Francisco. 
This  facility  epitomizes  the  dark,  dingy  and  filthy  stereotype  of  the 
American  local  lockup.  It's  physical  upkeep  has  been  allowed  to  fall 
below  even  minimal  standards  of  decency  and  cleanliness.  Such  sordid 
conditions  as  dried  vomitus  and  excrement  were  observed  on  the 
floor.  In  one  cell,  a  belt  was  hanging  from  the  ceiling — a  potential 
suicide  hazard;  much  of  the  plumbing  in  the  cells  was  out  of  order, 
thus  leaving  the  inmates  without  operational  toilet  facilities.  In  many 
instances  mattresses  were  not  provided,  consequently  inmates  were 
compelled  to  sleep  on  the  floor  or  on  springs  of  the  cell  cots.  The  floors 
of  the  cells  and  hallways  were  littered  with  debris,  and  large  containers 
filled  with  trash  were  sitting  around  the  hall. 

The  rated  capacity  of  the  prison  is  170  beds.  However,  if  capacity 
were  to  be  determined  in  accordance  with  criteria  established  by  the 
Board  of  Corrections,^  it  would  approximate  accommodations  for  80 
inmates.  Yet  the  average  number  of  inmates  held  far  exceeds  the 
limits,  which  presents  an  acute  problem  of  chronic  overcrowding. 

'  Minimuin  Jail  standards  (1952  ed.)  pp.  13-14. 
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San  Francisco  City  Prison- 
Cell,  felon  section. 
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San  Francisco  City  Prison- 
Cell,  misdemeanor  section. 
Mattresses  are  provided 
only  for  felons. 


San  Francisco  City  Prisor 
Women's  drunk  tank. 
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A  study  of  the  menus  indicates  that  the  food  served  does  not  meet 
the  nutritional  standards  established  by  the  Board  of  Corrections. - 
The  principal  meal  is  served  at  noon,  when  the  least  number  of  inmates 
are  confined — after  the  morning  release  rush  is  over  and  before  the 
evening-  intake  rush  begins.  Tliere  are,  of  course,  a  "light  breakfast" 
and  an  "evening  snack"  served. 

There  are  no  facilities  for  fumigating  or  delousing  the  bedding  and 
clothing.  Vector  control  is  attempted  by  use  of  DDT  sprayed  from 
hand  dispensers,  "every  two  or  three  days."  While  the  use  of  DDT  as 
a  delousing  agent  is  regarded  by  some  to  be  a  safe  practice,  there  is 
still  need  to  use  this  compound  with  discretion  and  care.  Indiscriminate 
use,  or  repetitive  use  in  circumstances  where  much  of  the  DDT  dust 
finds  its  way  into  the  body  cavities  and  subsequently  into  the  gastro 
intestinal  tract  and  bloodstream  of  those  subjected  to  such  practice,  can 
cause  injurious  effects.^ 

There  are  no  rehabilitative  programs  in  operation  at  the  city  prison. 

Strictly  from  a  physical,  functional  point,  much  could  be  done  by 
merely  employing — with  use  of  inmate  labor,  possibly — rudimentary 
housecleaning  procedures.  We  recognize  that  there  may  be  difficulties 
in  initiating  rehabilitative  or  recreational  programs  in  an  old  and  anti- 
quated facility,  but  no  reason  can  be  perceived  which  would  justify 
discontinuance  of  basic  cleaning  and  sanitary  procedures.  What  we 
observed  in  the  San  Francisco  City  Prison  forcefully  brought  to  mind 
conditions  extant  and  reported  in  many  jails  15  years  ago.  It  was  then 
recommended,  as  a  first  and  practical  step,  and  we  here  recommend : 
"Many  of  the  deplorable  conditions  could  easily  (be)  remedied  by  a 
little  soap  and  water,  paint  and  ingenuity. ' '  ^ 

This  subcommittee  first  visited  the  city  jail  in  June,  1960,  and  found 
the  above  described  intolerable  conditions.  We  again  visited  the  facility 
on  Sunday  evening,  November  20,  1960,  and  found  substantially  the 
same  sordid  conditions. 

As  of  the  date  of  our  November,  1960,  visit,  we  were  advised  that 
over  65,000  inmates  have  been  incarcerated  in  the  prison.  We  were  also 
told  that  there  are  only  47  blankets  for  the  26  three-man  cells  in  the 
men's  section  of  the  jail.  This  means  that  there  are  approximately  two 
blankets  per  cell;  yet,  we  observed  (and  were  told)  that  there  were  as 
many  as  seven  inmates  incarcerated  in  these  three-men  cells,  which 
measure  roughly  6  feet  by  7  feet.  The  floors  of  the  cells  were,  as  we  had 
observed  six  months  earlier,  dirty  and  littered.  The  walls  of  the  cells 
were  dirty  and  marked.  In  many  instances,  particularly  the  visiting 
and  interrogation  rooms,  profane  markings  were  prominently  on  the 
walls  without  the  slightest  indication  that  an  effort  had  been,  or  would 
be,  made  to  remove  these  indecent  markings. 

We  again  inspected  the  kitchen  maintained  within  the  facility  and 
found  it  untidy  and  unsanitary.  Food  was  sitting  out,  uncovered  and 
unref rigerated ;  yet  it  could  not  be  explained  to  us  whether  the  food 
was  refuse  or  would  be  used  at  a  subsequent  meal.  Dirty  mops  were 
stored  in  a  corner,  and  the  floor  of  the  kitchen  was  in  need  of  scrubbing. 
Filled  trash  and  garbage  containers  were  sitting  around  the  kitchen, 

2/rt.  pp.  20-23. 

3  See,   Hayes  &  Durham,   "The  Effects  of  Known  Repeated  Oral   Doses  of  Chlorophe 

Nothane  (DDT),"  162  Journal  of  Am.  Med.  Ass'n,  October  27,  1956. 
*  Report,  Assembly  Interim  Committee  on  County  and  City  Jails,  1946,  p.  42. 


20  COMMITTEE  ON   CRIMINAL  PROCEDURE 

and  {greasy  dishwater  had  been  left  standing  in  the  utility  sinks.  These 
conditions  were  observed  by  the  subcommittee  approximately  at  10 
o'clock  p.m.,  long  after  the  close  of  regular  duty  hours  in  the  kitchen. 

On  revisiting  the  women's  section  of  the  prison,  we  were  impressed 
with  the  cleanliness  and  tidiness  of  this  section.  Each  cell  bunk  is  fur- 
nished with  a  mattress  and  blankets.  Even  in  the  Avomen's  drunk  tank 
the  floor  was  covered  with  mattresses,  while  in  the  men's  section  we 
were  advised  that  it  is  standard  operating  procedure  not  to  pad  the 
drunk  tank  cells  with  mattresses  because  of  the  possibility  that  the 
"drunks  will  soil  them."  The  same  procedure  is  followed  on  the  row  of 
cells  provided  for  male  narcotic  addicts. 

We  have  discussed  the  conditions  of  the  San  Francisco  City  Prison 
in  detail  not  as  an  expose,  but  to  factually  show  Avhat  can  happen  when 
basic  and  essential  custodial  functions  are  neglected  or,  for  whatever 
reason,  discontinued. 

"We  were  advised  during  our  first  visit  that  the  present  facility  is  to 
be  discontinued  in  use  upon  completion  of  a  new  facility  in  1961.  We 
made  a  second  visit  to  the  city  prison  aware  of  these  plans.  While  we 
commend  the  city  for  this  step  in  recognizing  the  need  and  making 
provision  for  a  new  facility,  we  cannot  accept  this  fact  as  an  apologia 
for  present  conditions.  We  strongly  condemn  and  deplore  the  condi- 
tions extant  in  the  present  facility.  The  obvious  indifference  and  absence 
of  effort  to  maintain  the  present  facility  according  to  acceptable  stan- 
dards cannot  be  condoned.  As  we  noted  in  our  discussion  of  the  Oak- 
land City  Jail  where  a  new  facility  is  currently  under  construction 
also,  a  continuous  effort  is  made  to  maintain  the  present  facility  as  an 
acceptable  custodial  institution. 

The  possibility  of  boarding  some  of  the  San  Francisco  City  prisoners 
out  to  Alameda  County  for  an  agreed  upon  j^cr  diem  charge  was  sug- 
gested to  the  chief  jailer.  Such  an  arrangement  would  be  an  effective 
short  term  alleviative  for  the  overcrowded  conditions  at  the  city  prison. 
On  our  visit  to  the  Alameda  County  facility,  Sheriff  Gleason  advised 
us  that,  even  though  the  county  currently  boards  city  prisoners  from 
several  cities  within  the  county  in  addition  to  those  from  Marin  County, 
there  is  still  ample  space  to  accommodate  additional  inmates  from  other 
jurisdictions.  We  strongly  recommend  to  the  City  of  San  Francisco 
that  this  and  other  similar  arrangements  be  explored  in  order  that  the 
present  chronic  overcrowding  problem  at  the  city  prison  may  be  cured 
pending  completion  of  the  new  jail  for  those  inmates  held  long  enough 
to  justify  such  "boarding-out"  detention. 

In  its  1956  study  of  the  detentional  facilities  of  the  City  and  County 
of  San  Francisco,  the  Board  of  Corrections  recommended  that  a  study 
be  made  "to  determine  the  feasibility  of  consolidation  of  the  city  and 
county  jail  facilities  under  the  administration  of  the  sheriff."^  It  was 
pointed  out  in  the  report  that  under  law,  administration  of  county  de- 
tentional facilities  is  a  primary  function  of  the  sheriff,  while  adminis- 
tration of  the  city  facility  is  merely  a  secondary  function  of  the  chief 
of  police;  his  primary  function  being  that  of  law  enforcement.  It  was 
pointed  out  in  the  report  that  in  Santa  Clara  County,  a  neighboring 
county,  a  similar  consolidation  arrangement  has  worked  well  and,  more 
important,  consolidation  would  reduce  many  areas  of  duplication  of 

•At  page  12. 
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services.  The  overlapping  was  sharply  pointed  up :  ^  "Within  an  area 
of  one  city  block,  there  are  two  separate  jails,  each  a  self-contained 
unit.  There  are  two  booking  systems,  two  dispensaries,  two  commis- 
saries, two  kitchens,  two  laundries  and  last,  but  not  least,  two  personnel 
organizations.  ..." 

Duplication  is  costly.  Proper  correctional  services  are  costly,  and 
where  savings  can  be  effected  and  services  improved  by  eliminating 
inhibitive  practices  without  imperiling  the  two  programs,  we  heartily 
recommend  such  a  course.  In  addition,  in  San  Francisco,  because  of  the 
dual  nature  of  the  local  governmental  units,  consolidation  of  correc- 
tional services  and  facilities  would  appear  to  be  not  only  desirable 
from  the  standpoint  of  efficiency  and  simplicity  in  organization  and 
operation,  but  would  mutually  represent  savings  in  tax  dollars  to  both 
units  of  government. 

(b)  County  Jail  No.  7 

The  central  county  jail  can  be  described  as  clean  and  generally  well 
operated.  The  physical  structure,  however,  is  very  old,  poor  and  un- 
serviceable for  present-day  needs. 

This  facility  is  strictly  a  custodial  establishment.  Except  for  those 
retained  to  do  janitorial  work  and  other  maintenance  services  on  the 
premises  of  Jail  No.  1,  all  sentenced  prisoners  are  transferred  to  Jail 
No.  2,  at  San  Bruno. 

In  the  Assembly  Interim  Committee  on  County  and  City  Jails'  re- 
port in  1946,  the  San  Francisco  central  jail  was  favorably  commented 
upon.  ^  It  was  noted  that,  although  the  facility  was  generally  clean, 
well  administered  and  serviceable,  there  was  need  for  much  improve- 
ment. This  observation  is  still  applicable  today.  It  is  commendable  for 
a  county  to  maintain  clean  and  on  the  whole  acceptable  facilities. 

As  is  generally  true  of  all  city  and  county  central  jails,  there  are  no 
rehabilitative  programs  in  operation  at  Jail  No.  1.  Religious  services 
and  Alcoholics  Anonymous  meetings  are  in  operation,  however. 

(c)  County  Jail  No.  2— San  Bruno 

San  Bruno  is  the  main  facility  of  San  Francisco  County.  Like 
county  jail  No.  1,  it  is  administered  by  the  sheriff's  department.  Prac- 
tically all  sentenced  prisoners,  both  male  and  female,  are  sent  there. 

This  facility  was  first  opened  in  1934.  It  is  a  maximum  security 
institution  with  a  capacity  for  600  men,  housed  in  the  main  structure, 
and  50  women,  kept  in  a  separate  building. 

During  our  visit  at  San  Bruno,  we  w^ere  impressed  with  the  general 
cleanliness.  It  was  very  evident  that  a  high  premium  is  placed  on 
healthful  and  sanitary  surroundings.  Yet  on  the  whole,  the  San  Bruno 
facility  has  not  progressed  in  the  area  of  initiation  of  treatment  pro- 
grams for  the  inmates.  Like  the  downtown  facility,  the  San  Bruno 
branch  was  favorably  commented  upon  15  years  ago  by  the  Assembly 
Interim  Committee  on  County  and  City  Jails.  But  as  we  observed 
earlier,  to  maintain  the  status  quo  when  there  is  urgent  need  for 
constant  progress,  improvement  and  change  in  local  correctional  sys- 
tems is,  realistically,  a  backward  step. 

0  Ibid. 

~  Op.  cit.  supra,  note  4,  p.  45. 
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The  facility's  layout  eneompasses  approximately  150  acres.  A  farm 
program  is  carried  on  by  the  male  prisoners,  and  a  sewing  industry 
by  the  women.  The  farming  generally  absorbs  approximately  400  of 
the  male  prisoners,  leaving  200  or  more  idle.  It  has  been  stated  that 
Sherirt'  Carborry  generally  assigns  only  those  with  relatively  long 
sentences  to  do  the  work,  only  those  with  short  sentences,  such  as  five 
to  ten  days,  are  left  idle. 

We  found  no  objectionable  practices  with  respect  to  the  handling, 
preparation  or  service  of  food.  And  on  the  whole,  the  daily  diet  was 
such  as  would  satisfy  the  Board  of  Corrections'  nutritional  require- 
ments. 

The  major  objectionable  feature  of  the  San  Bruno  facility  is  the 
lack  of  definite  rehabilitative  programs.  The  present  facility  is  in 
essence  a  bastille;  it  was  set  up,  as  we  described  earlier,  as  a  "maximum 
security"  institution,  yet  the  vast  majority  of  prisoners  sent  there 
do  not  need  such  close  detention.  In  its  present  state,  then,  this  facility 
is  ill-adapted  to  the  correctional  needs  of  the  prisoners  who  make  up 
the  bulk  of  its  inmate  load.  The  consequences  of  this  hiatus  between 
purpose  and  function  of  the  county's  main  facilit}^  naturally  is  reflected 
in  Avhat  is  being  done  or  is  contemplated. 

There  is  a  noticeable  void  in  rehabilitation  programs.  Currently, 
the  major  treatment  program  at  San  Bruno  is  conducted  by  the 
Northern  California  Service  League,  a  nonsectarian,  private  organiza- 
tion. The  NCSL's  program  consists  of,  primarily,  (1)  social  services 
such  as  assistance  in  employment  and  contacting  friend  or  family  and 
(2)  counseling,  which  has  been  described  in  detail  by  Mr.  Joseph  Silver, 
executive  secretarj^,  infra.  While  the  worth  and  effectiveness  of  these 
programs  cannot  be  questioned,  it  is  a  matter  of  concern  as  to  whether 
NCSL,  because  of  its  own  budgetary  and  personnel  limitations,  can 
provide  an  extensive  enough  program  to  meet  the  needs  of  a  facility 
the  size  of  San  Bruno.  Our  suggestion  is  that  the  county  itself  should 
expand  needed  rehabilitative  programs  while  at  the  same  time  co- 
operating and  working  with  NCSL. 

Because  of  the  high  percentage  of  chronic  inebriates  committed  to 
San  Bruno,  there  has  also  been  a  real  effort  to  initiate  a  treatment 
program.  In  the  facility  itself,  a  part-time  psychiatrist,  psychologist 
and  two  ease  workers  (employed  full  time)  operate  a  treatment  center. 
The  primary  job  of  this  group  is  to  operate  what  may  be  termed  an 
inpatient  clinic  for  alcoholics.  Inmates  are  screened  and  counseled  in 
an  effort  to  get  them  to  seek  further  care  and  treatment  from  an  out- 
l)atient  clinic  upon  release. 

This  program  is  to  be  commended.  It  represents  a  step  in  the  right 
direction,  and  we  recommend  that  otlier  localities  examine  this  pro- 
gram and  its  effectiveness. 

B.    SACRAMENTO  CITY  AND  COUNTY  JAILS 
(1)  Sacramento  City  Jail 

The  physical  ])lant  of  tlio  Sacramento  City  Jail  is  very  poor.  The 
structure  is,  as  unfortunately  too  many  other  local  structures,  old  and 
dilapidated.  In  lO.lO,  however,  the  city  installed  very  elaborate  drunk 
tanks  to  accommodate  the  rather  large  percentage  of  drunk  arrestees. 

The  drunk  tanks  are,  according  to  penological  standards,  considered 
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very  good.  They  are  enclosed  with  tempered  glass  fronts  and  a  desk 
is  situated  in  a  central  location  so  that  there  is  complete  observation 
of  all  tanks  at  all  times.  We  are  advised  that  these  new  features  have 
greatly  reduced  the  number  of  "accidents,"  fights  and  injuries  that 
generally  occur  in  a  drunk  tank. 

With  respect  to  cleanliness  and  other  sanitary  conditions,  the  city 
facility  falls  far  below  acceptable  standards.  Conditions  could  accu- 
rately be  described  as  bad. 

While  this  facility  has  improved  from  the  sordid  conditions  found 
in  1946,  there  is  still  a  very  urgent  need  for  improvement.  Here  much 
could  be  done  simply  by  employing  basic  housecleaning  procedures. 

Tliere  are,  no  treatment  programs  in  operation.  The  facility  is  strictly 
for  short-term  holding — custodial ;  consequently,  nothing  more  is 
attempted. 

The  subcommittee  believes  that  the  Sacramento  City  Jail  should  be 
among  the  exemplary  penal  institutions  in  the  State.  Here  we  have  a 
facility  located  in  the  capital  of  the  State,  close  to  all  of  the  services  and 
advantages  a  seat  of  government  has ;  yet  we  find  the  city 's  custodial 
facility  operated  in  such  a  way  that  basic  health  and  sanitary  standards 
are  violated. 

(2)   Sacramento  County  Central  Jail 

The  central  county  jail  which  is  situated  across  the  street  from  and 
connected  to  the  city  jail,  is  an  old  and  generally  antiquated  facility. 
A  new  wing  to  this  facility  was  recently  added. 

The  overall  physical  condition  of  this  facility  was  good.  There  is,  how- 
ever, much  room  for  improvement  and  housekeeiping.  But  when  present- 
day  conditions  are  contrasted  with  conditions  reported  and  condemned 
in  1946,  there  has  been  a  real  measure  of  progress  made  at  the  Sacra- 
mento County  Central  Jail.  Conditions  today  cannot  be  described  as 
"deplorable,"  as  was  the  case  in  1946. 

Yet  we  must  emphasize  that  all  is  not  well.  While  the  overall  admin- 
istration of  the  facility  is  good ;  that  is,  maintenance,  general  sanitary 
conditions,  and  acceptable  food,  there  are  no  treatment  programs  in 
effect.  There  are,  we  are  advised,  a  weekly  group  counseling  service 
conducted  by  a  representative  from  the  Department  of  Corrections  and 
a  female  county  jjrobation  officer  for  women  inmates,  but  nothing  for 
men.  There  is  also  an  exercise  dock  on  the  roof  of  the  jail,  but  only 
trusties  are  permitted  to  use  it,  which  means  that  most  prisoners  must 
sit  in  total  idleness  for  the  duration  of  their  sentences.  It  has  been  sug- 
gested to  us  that  due  to  the  shortage  in  staff,  it  has  not  been  possible  to 
assign  a  staff  member  to  the  task  of  supervising  the  exercise  dock,  hence 
it  is  not  utilized  to  the  fullest  extent. 

There  are  no  librarj^  facilities  available  despite  the  fact  that  suf- 
ficient proffers  of  books  and  other  assistance  have  been  made.  The  prob- 
lem here  seems  to  be  one  of  indifference,  rather  than  concern.  As  we 
have  repeatedly  stated,  one  of  the  great  and  almost  totally  untapped 
sources  for  assistance  in  improving  local  jail  programs  is  private,  in- 
terested groups  and  individuals.  Too  often,  unfortunatelj^,  this  source 
of  aid  is  overlooked  or  simply  not  sought. 

The  sheriff  does,  however,  permit  friends,  etc.,  to  give  magazines  to 
inmates,  provided  the  publication   is  on  the  sheriff's  approved  list. 
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Sacramento  City  jail, 
shoe  storage, 
Assemblymon  Bane. 


Sacramento  City  jail- 
Auxiliary  kitchen. 
Assemblyman  Kilpatrick. 
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Sacramento  City  jail  cell, 
inspected  by  (from  I.  to  r. 
Assemblymen  Bane, 
Kilpatrick  and  Crown. 
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While  this  practice  is  basically  a  good  one  under  the  circumstances,  a 
too  rigorous  censorship  may  well  defeat  the  potential  good  such  a  pro- 
gram offers.  Understandably  there  may  be  a  need  for  some  kind  of 
censorship  of  materials  to  be  read  by  inmates  in  a  penal  institution,  but 
when  this  procedure  is  used  without  proper  evaluation  of  the  types  of 
publications  that  are  to  be  approved,  much  is  lost  by  keeping  out  not 
only  innocuous  popular  paperbacks,  but  other  publications  of  scholastic, 
scientific  and  literary  merit. 

(3)  Sacramento  County  Jail  at  Franklin 

From  the  standpoint  of  physical  structure,  the  Sacramento  County 
branch  jail  is  a  very  good  facility.  It  has  a  capacity  of  750  and  is  essen- 
tially a  road  camp.  It  is  maintained  according  to  acceptable  standard  of 
cleanliness.  From  the  menus,  the  food  served  is  nutritional  and  would 
meet  the  basic  caloric  requirements  set  up  by  the  Board  of  Corrections. 

But  despite  such  a  commendable  physical  outlay,  space  and  cleanli- 
ness, there  is  a  very  definite  absence  of  treatment  programs  at  Frank- 
lin. As  we  stated  supra,  the  camp  is  essentially  a  road  camp,  conse- 
quently many  of  the  inmates  are  employed  in  public  building  and 
construction  work.  But  there  is  also  truck  gardening,  cement  block 
making,  and  a  brick  plant  operated  by  the  Franklin  branch.  This  of 
course  provides  additional  sources  of  employment  for  the  inmates.  But 
apart  from  these  work  programs,  there  are  no  treatment  programs  as 
such  in  operation.  This  circumstance  sharply  points  up  the  real  values 
in  a  prison  system.  The  worth  of  a  facility  is  not  the  value  of  its  phys- 
ical plant  or  the  amount  of  money  spent  on  its  operations,  but  what 
the  stay  in  the  facility  does  for  the  inmate.  Manifestly,  little  can  be 
accomplished  in  the  way  of  effective  assistance  to  those  in  need  of  spe- 
cialized treatment  and  care  where  no  programs  designed  for  this  pur- 
pose are  utilized.  While  we  are  impressed  with  the  Franklin  branch 
jail,  we  strongly  urge  immediate  action  with  respect  to  the  institution 
of  treatment  programs  at  Franklin.  The  full  measure  of  this  facility 
is  yet  to  be  realized  because  of  the  one-sided  program  now  extant. 

C.    SAN  JOAQUIN  JAIL  CENTER 

The  San  Joaquin  facilities  are  located  about  seven  miles  south  on 
Highway  50  from  Stockton.  In  1955,  the  county  added  a  women's  sec- 
tion to  the  facility,  and  in  1959,  a  central  jail  facility  was  added  pri- 
marily for  custodial  purposes.  Thus,  all  of  the  San  Joaquin  detentional 
facilities  are  located  in  the  same  general  area. 

As  discussed  in  detail  infra,  the  City  of  Stockton  uses  these  facilities 
exclusively.  It  has  no  municipal  lockup. 

Generally,  employment,  library  facilities,  religious  services,  food, 
clothing,  etc.,  are  very  good,  but  there  is  little  in  terms  of  rehabilita- 
tive programs. 

It  has  been  said  that  San  Joaquin  "has  the  best  exercising  arrange- 
ment in  the  State. ' '  The  exercise  area  is  arranged  and  enclosed  in  such 
a  way  that  every  prisoner,  including  those  who  present  real  security 
risks,  can  go  out  and  freely  exercise.  We  were  advised  that  the  area 
is  used  daily. 


Sacramento  County  jail. 
Day  room  cell. 
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Sacramento  County  jai 
laundry  storeroom,  inspected 
by,  (from  I.  to  r.), 
Mrs.  Pamela  C.  Thompson, 
consultant.  Assemblymen 
Bane  and   Kilpatrick. 


Sacramento  County  jail 
kitchen,  (I.  to  r.). 
Assemblymen  Bane 
and  Kilpatrick. 
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Another  interesting  feature  of  the  exercise  area  is  that  there  is  an 
entrance  to  the  library  from  the  exercise  area.  And  because  the  entire 
area  is  adequately  enclosed,  prisoners  are  allowed  to  travel  freely  to 
and  from  the  library  while  in  the  exercise  area.  We  may  also  add  that 
there  are  separate  library  facilities  for  both  the  central  and  branch 
units  even  though  the  two  are  located  in  the  same  area.  The  staff  ap- 
peared to  have  a  genuine  interest  in  the  inmates,  but  there  was  no 
tangible  expression  of  this  attitude  in  concrete  treatment  programs. 

One  of  the  notable  advantages  of  this  combined  system  is  that  of 
food  preparation.  All  food  for  the  three  units  is  prepared  at  the  farm. 
And  the  food  served,  as  we  have  indicated  above,  is  very  good  and  is 
well  within,  if  not  be^yond,  the  nutritional  standards  set  by  the  Board 
of  Corrections. 

The  San  Joaquin  facility  represents  real  progress  since  1946.  Like 
the  Sacramento  County  facilities,  San  Joaquin  too  had  been  the  object 
of  much  criticism  because  of  the  conditions  found  to  exist  at  that  time. 
While  we  were  encouraged  and  impressed  with  recent  developments  in 
San  Joaquin,  we  nevertheless  must  urge  immediate  action  with  respect 
to  the  institution  of  treatment  programs.  As  we  have  many  times 
stated,  a  physical  plant  no  matter  how  modern,  serviceable  and  habit- 
able, cannot  replace  the  need  for  systematic  care  and  treatment  pro- 
grams. With  such  a  physical  facility,  it  should  be  much  easier  to  in- 
stitute needed  rehabilitative  programs. 

While  inspecting  the  San  Joaquin  facility,  we  observed  the  visiting 
area  and  the  use  of  intercommunication  type  phones  provided  for 
visitors  and  inmates.  We  were  advised  that  attorneys,  on  professional 
visits  with  inmate-clients,  often  use  the  regular  visiting  facilities,  even 
though  special  consultation  facilities  are  available.  Use  of  the  regular 
visitors '  facilities  by  attorneys  is  not  wholly  voluntary ;  a  specific  re- 
quest for  permission  to  use  the  special  facilities  must  always  be  made, 
consequently,  attorneys  unfamiliar  with  this  practice,  often  use  the 
regular  visitors'  facilities. 

This  alone  would  not  necessarily  be  objectionable.  But  we  were  also 
told  that  the  visiting  intercommunication  phones  ''are  tapped."  And 
in  these  circumstances,  the  attorney-client  privilege  is  violated,  for  the 
cloak  of  confidentiality  of  a  client's  disclosures  to  his  attorney  is  mean- 
ingless when  enforcement  or  custodial  officers  can  freely  monitor  such 
conferences.  (See  Penal  Code  Sec.  875).  The  confidential  nature  of  this 
relationship  in  criminal  cases  has  long  been  recognized  by  the  courts 
of  our  State,  and  has  generally  been  protected  whether  the  accused  is 
at-large  or  incarcerated.  For  example,  it  has  been  held  that  a  regula- 
tion preventing  a  prisoner  from  consulting  with  counsel  otherwise  than 
through  a  close  mesh  wire  screen  (In  re  Synder,  62  C.A.  697,  217  P.  777 
(1923));  limiting  the  hours  for  consultation  that  are  outside  those 
which  an  attorney  normally  devotes  to  professional  work  (In  re  Quails, 
58  C.A.  2d  330,  136  p.  2d  341  (1943))  ;  insisting  upon  the  presence  of 
an  alienist  in  the  conference  such  as  a  court-appointed  hypnotist,  inter- 
preter or  psychiatrist  (In  re  Ochse,  38  Cal.  2d  230,  238  P.  2d  561 
(1931));  or  granting  the  right  to  confer  with  counsel  "under  the 
surveillance  of  officers"  (Cornell  v.  Sup.  Ct.,  338  P.  2d  447  (1959)'), 
constitute  a  deprivation  of  the  right  to  free  and  confidential  consulta- 
tion between  attorney  and  client. 
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San  Joaquin  County  jail 
men's  cell. 


San  Joaquin  County  jail 
barracks,  women's 
quarters. 
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San  Joaquin  County 
jail,  library. 
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In  our  view  the  practice  followed  in  the  San  Joaquin  jail  is  patently 
contrary  to  decisional  law.  The  right  to  assistance  by  counsel  includes 
the  right  to  an  adequate  opportunity  for  consultation  in  the  prepara- 
tion of  a  defense.  And  where  attorneys,  in  treating  with  their  incarcer- 
ated clients  are  in  effect  compelled  to  use  a  "tapped  phone"  in  order 
to  communicate,  such  a  practice  makes  a  mockery  of  the  right  of  un- 
fettered consultation.  We  are  at  a  loss  as  to  why  such  an  illegal  prac- 
tice persists,  except  that,  perhaps,  no  effective  steps  have  been  taken 
to  change  it.  We  strongly  urge  that  this  practice  be  discontinued,  for 
it  can  bring  no  credit  to  the  correctional  system  of  San  Joaquin  County. 

D.    CITY  AND  COUNTY  JAILS  OF  LOS  ANGELES 
(1)  City  Jails 

In  the  City  of  Los  Angeles  the  police  department,  similar  to  the  ar- 
rangement in  San  Francisco,  operates  the  city  jail  system.  All  jail 
activities  within  the  department  are  placed  under  a  bureau  of  correc- 
tions, headed  by  a  deputy  chief  of  police. 

The  City  Bureau  of  Corrections  is  composed  of  two  divisions:  (1) 
the  jail  division  and  (2)  the  welfare  and  rehabilitation  division.  The 
jail  division  operates  the  main  jail  and  has  functional  supervision  of 
the  several  substation  jails.  Its  primary  function  is  the  care  and  cus- 
tody of  both  sentenced  and  unsentenced  male  and  female  inmates.  The 
welfare  and  rehabilitation  division  also  has  a  custodial  function,  but 
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It  was  reported  that  the  women  prisoners  have  fashioned   1,830  dolls  and  toys  for 

distribution  to  underprivileged  children  during  the  1960  Christmas  Season. 
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in  addition,  it  is  concerned  with  the  administration  and  operation  of 
rehabilitative  pro<?rams,  social  agency  contact,  parole  investigation  and 
snpervision  of  parolees. 

In  1954  the  new  facility  at  Saugus  was  added  to  the  city  jail  system. 
The  citizens  of  Los  Angeles  voted  a  municipal  bond  issue  in  excess  of 
$2,000,000  for  construction  of  this  rehabilitation  facility. 

The  new  facility  is  a  minimum  security  institution.  jMost  of  the  in- 
mates are  alcoholics. 

During  our  visit  we  were  greatly  impressed  with  the  overall  condi- 
tions of  the  farm  and  the  programs  in  operation.  The  farm  is  very 
clean  and  attractive.  We  were  advised  that  inmates  are  required  to 
bathe  at  least  twice  each  week.  Three  meals  are  served  each  day,  with 
a  minimum  caloric  value  of  2.500.  Much  of  the  food  used  in  the  city 
jails  including  the  center  at  Saugus  is  produced  at  the  Saugus  Farm. 
Consequently,  the  city  not  only  saves  by  producing  many  food  items 
on  the  farm,  but  this  activity — farming — itself  a  form  of  vocational 
training,  offers  an  additional  avenue  of  activity  to  many  of  the  inmates. 

There  are  several  effective  vocational  programs  in  operation  at  Sangus. 
Perhaps  here,  the  objective  of  seeking  to  make  each  inmate  produc- 
tive, is  more  closely  followed  than  at  any  other  local  facility.  As  we 
pointed  out  above,  a  vegetable  farm  is  operated,  a  garage,  a  machine 
shop,  and  a  carpenter  shop  and  a  concrete  block  plant.  Whether  it  be 
nursery  work,  welding  and  forge,  carpenter  or  garage,  classes  are  con- 
ducted by  officers  so  that  some  formalized  training  is  provided.  Visual 
aids  are  also  used.  Thus  an  inmate  may  receive  enough  training  and 
experience  not  only  to  occupy  his  time  during  his  sentence  duration  in 
a  wholesome  way,  but  also  prepare  him  for  possible  future  work  upon 
release. 

We  found  the  medical  staff  to  be  nominal ;  it  clearly  was  not  adequate 
enough  to  meet  the  needs  and  demands  on  it.  Although  the  Sangus 
facility  primarily  accommodates  alcoholic  inmates,  there  was  no  syste- 
matic foUowup  program  for  released  alcoholics  to  assess  the  rate  of 
cure  of  those  treated. 

With  respect  to  the  central  city  jail,  the  subcommittee  Avas  informed 
that  there  were  247,000  bookings  made  in  1959  by  the  city  police.  And 
while  the  recordkeeping  system  used  appeared  to  be  a  good  one,  we 
were  advised  that  dispositions  are  not  always  sent  to  the  Criminal  Iden- 
tification and  Investigation  and  Federal  Bureau  of  Investigation.  This 
of  course  means  that  many  persons  are  arrested  on  a  felony  charge, 
their  photographs  and  fingerprints  are  forwarded  to  the  CII  and  FBI 
with  a  felony  arrest  report,  but  no  subsequent  information  is  foi-warded 
to  show  that  no  complaint  was  ever  filed  or  other  nonprosccutive  dis- 
position made.  Thus  a  case  of  mistaken  identity,  for  example,  can 
create  a  lifelong  felony  arrest  record  with  serious  social  and  employ- 
ment consequences. 

In  the  central  jail  facility  we  observed  a  large  sign  in  the  booking 
area  notifying  prisoners  of  their  right  to  make  one  telephone  call  after 
booking.  However,  Ave  Avere  advised  that  here,  as  Avas  the  case  in  many 
of  the  above  institutions,  the  prisoners  Avere  not  booked  until  after 
they  had  been  interrogated;  thus,  the  iiriniary  aim  of  guaranteeing  the 
telephone  call  is  effectively  negated. 
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111  addition,  with  the  veto  of  Assembly  Bill  No.  276  (requiring  booking 
within  three  hours  after  arrest)  after  the  1960  Legislative  Session,  it  is 
still  possible  to  hold  an  inmate  incommunicado  for  a  time  (See  P.O. 
Sec.  825)  with  impunity. 

The  cleanliness,  good  food  program,  and  alert  personnel  of  the  Los 
Angeles  City  jails  reflect  the  driving  personality  of  Chief  of  Police 
William  Parker.  In  these  respects  the  subcommittee  found  the  Los 
Angeles  City  jails  outstanding.*^ 

(2)  Los  Angeles  County  Jails 

The  structural  makeup  and  operation  of  the  county  jail  system  is 
briefly  described  elsewhere  in  this  report.  The  county's  central  jail 
serves  as  a  detentional  facility  only,  and  like  those  of  many  other 
counties,  unfortunately,  it  is  vastly  overcrowded.  As  is  always  the 
case,  this  problem  generates  many  others.  To  mention  a  few  of  the 
more  salient  ones  observed:  (1)  the  limited  exercise  yard  on  the  roof 
has  forced  a  reduction  in  the  amount  of  time  each  male  inmate  may 
utilize  this  facility.  Female  inmates  have  no  similar  facility.  (2)  Male 
inmates  can  have  access  to  a  shower  only  once  each  week;  and  (3)  the 
visiting  room  is  so  small  and  crowded  that  no  privacy  is  possible. 

We  found  the  food  to  be  both  plentiful  and  fairly  appetizing. 

We  v/ere  told  that  an  arrestee  is  allowed  to  make  a  telephone  call 
before  booking  (See  P.C.  Sec.  851.5)  unlike  the  practice  followed  in 
the  city  jails.  Everyone  booked  is  given  a  medical  examination  for 
social  (VD)  diseases  and  a  chest  X-ray. 

Shortly  after  the  subcommittee  visited  this  facility,  the  Los  Angeles 
electorate  approved  a  county  bond  issue  to  finance  a  new  women's 
jail,  and  the  new  central  jail  for  male  inmates  is  being  financed  by 
funds  borrowed  from  the  Ketirement  System,  so  that  present  objection- 
able conditions  should  be  eliminated  in  the  near  future. 

The  branch  farm  and  rehabilitation  centers  are  described  and  com- 
mented upon  elsewhere  in  this  report.  But  to  underscore  our  favorable 
impression,  particularly  with  the  Wayside  Raneho  and  Mira  Loma 
facilities,  we  again  commend  Los  Angeles  County  for  such  an  exemplary 
correctional  system.  Fifteen  years  ago  when  the  Interim  Committee  on 
County  and  City  Jails  visited  the  Ijos  Angeles  County  facilities  there 
were  hopeful  expressions  of  continued  progress  and  improvement  in 
their  penal  system;  and  on  our  recent  visit  to  Los  Angeles  County, 
we  witnessed  many  of  the  tangible  accomplishments  that  have  been 
made  during  the  past  15  years. 

E.    ALAMEDA  COUNTY  JAILS  AND  OAKLAND  CITY  JAIL 
(1)  The  "Court  House  Jail" 

The  Alameda  County  jail  system  is  administered  by  the  sheriff's 
department.  The  central  jail,  commonly  referred  to  as  the  "Court 
House  Jail,"  is  a  maximum  security  holding  facility.  It  has  a  rated 
capacity  of  120  men,  but  oftentimes  houses  many  more,  temporarily, 
until  the  excess  of  inmates  can  be  transferred  to  the  Santa  Rita  Reha- 
bilitation Center. 


"*  The   Sausus   branch   facility   has  been   designated   as  the  centei-   for  municipal  gov- 
ernmental operations  in  case  of  a  nuclear  attaclv. 


32 


COMMITTEE  ON  CRIMINAL  PROCEDURE 


Alameda  County  "Court  House"  jail,  dayroom  cell. 


Alameda  County  "Court  House"  jail,  men's  cell. 
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"We  found  the  facility  very  clean  and  sanitary  and  well  ventilated. 
We  were  advised  that  the  bedding  is  changed  and  laundered  weekly 
for  holdover  inmates.  New  inmates  are  given  clean  issues  of  bedding 
upon  incarceration.  A  small  laundry  is  operated  within  the  facility 
by  trustees  to  take  care  of  the  laundry  needs. 

From  the  menus,  the  food  is  very  good  and  clearly  measures  up  to 
the  Board  of  Corrections'  standards.  It  is  prepared  in  a  kitchen  within 
the  facility  by  trusty  cooking.  Two  and  one-half  meals  are  served  each 
day  consisting  of  (a)  breakfast,  (b)  lunch  or  the  "main  meal"  and 
(c)  a  light  snack  (e.g.  sandwiches  and  drink)  in  the  evenings.  We  were 
advised  that  this  arrangement  is  much  better  for  inmates  who  are 
closely  confined. 

A  small  barbershop  facility  is  maintained  for  the  inmates. 

A  dayroom  type  cell  is  provided  for  the  inmates  so  that,  during  the 
day,  inmates  are  removed  from  their  cells  and  can  engage  in  recrea- 
tional activities  such  as  card  playing,  checkers  and  reading.  We  were 
told  that  an  effort  is  made  to  "keep  the  prisoners  out  of  the  cells  as 
much  as  possible." 

A  small  library  collection  and  magazines  are  available  for  the  in- 
mates. In  addition,  radio  programs  are  provided  through  a  series  of 
amplifiers  situated  in  the  cell  dayrooms.  The  radio  programs  are  modu- 
lated in  such  a  way  that,  for  those  inmates  who  do  not  wish  to  listen, 
they  are  not  disturbed  by  the  constant  play  of  radio  programs. 

Two  hospital  cell  rows  are  maintained  within  the  central  facility 
and  are  especially  equipped  for  ill  and  convalescing  inmates. 

What  was  said  by  our  predecessor  committee  in  1946  concerning  the 
Alameda  County  Central  Jail  is  equally  applicable  today: 

The  Alameda  County  Jail  could  well  be  a  source  of  inspiration  to 
anyone  believing  that  jails  must  be  by  [the]  very  nature  of  the 
population  and  circumstances  dirty  and  have  a  bad  odor,  filthy  beds 
and  unwholesome  food.  Great  credit  must  go  to  Sheriff  Gleason  and 
the  Alameda  County  Board  of  Supervisors  for  setting  an  example 
for  doubting  Thomases  to  follow. 

(2)  Santa  Rifa  Rehabilifation  Center 

The  Santa  Rita  Rehabilitation  Center  is  the  branch  facility  of  the 
Alameda  County  correctional  system.  It  contains  a  custodial,  rehabili- 
tative, investigative  and  patrol  division  of  the  correctional  system.  This 
facility  was  first  opened  in  1947  to  introduce  a  rehabilitative  approach 
to  the  handling  and  treatment  of  miscreants.  Since  we  have  discussed 
this  facility  and  its  programs  in  detail  elsewhere  in  this  report,  we  will 
not  restate  that  discussion  here,  except  to  briefly  describe  the  conditions 
and  our  evaluation  of  the  Greystone  maximum  security  unit  located  at 
Santa  Rita. 

The  Greystone  facility  has  a  rated  capacity  of  175  men.  It  was  clean 
and  sanitary.  Similar  to  the  ' '  Court  House  Jail ' '  two  cell-type  dayrooms 
are  provided  for  the  prisoners  so  that,  during  the  day,  the  inmates  are 
removed  from  their  cells  and  put  into  the  dayrooms  where  limited 
recreational  activities  may  be  engaged  in. 

The  food  is  the  same  as  that  provided  in  the  minimum  security  area, 
except  that  only  two  and  one-half  meals  are  served.  Feeding  is  done 
in  the  dayroom  cells  and  in  the  individual  cells. 

2 — L-2158 
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Aerial  view  — Santa   Ri 
Rehabilitation  Center. 
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Santa   Rita,  men's 
dormitory. 


Santa  Rita,  outdoor 
recreation. 
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The  women's  maximum  security  section,  located  within  the  women's 
section,  was  likewise  very  clean,  well  ventilated  and  spacious.  The  pro- 
cedures in  this  unit  follow  much  the  same  course  as  those  followed  in 
the  men's  unit. 

To  underscore  our  favorable  impression  of  Santa  liita  and  its  ex- 
emplary programs,  we  again  commend  Sheriff  Gleason  and  his  staff  for 
their  fine  and  effective  work. 

The  program  at  Santa  Rita  has  also  been  the  subject  of  special 
interest  hy  our  predecessor  committees.  In  1950  the  Assembly  Interim 
Committee  on  Crime  and  Corrections  favorably  reported  on  this 
facility,  and  described  the  institution  as  another  outstanding  example 
"to  make  reliabilitation  a  meaningful  Avord." 

(3)  Oakland  City  Jail 

The  city  jail,  located  in  the  city  hall,  is  a  custodial,  maximum  security 
facility  administered  by  the  city  police  department.  In  spite  of  anti- 
([uated  equipment,  and  cramped  space,  the  staff  of  this  facility  is  doing 
an  excellent  job. 

The  facility  was  on  the  whole  very  clean  and  tidy.  We  were  told  that 
the  bedding  is  changed  weekly  for  holdover  inmates,  and  new  inma.tes 
are  given  clean  issues.  Blankets  are  laundered  on  the  average  of  once 
every  three  months.  A  small  laundry  is  maintained  within  the  facility, 
operated  by  trusties. 

The  rated  capacity  of  the  jail  is  250  inmates.  In  the  men's  section, 
the  holding  facilities  are  (1)  the  "back  cells,"  used  to  house  felons  and 
security  risk,  and  (2)  the  misdemeanant  dormitories.  Drunk  arrestees, 
which  we  were  advised  constitute  over  ' '  50  percent ' '  of  the  arrestees,  are 
also  housed  in  a  dormitory  used  as  a  drunk  tank.  A  trusty  is  assigned 
to  each  dormitory  whose  duties  are  to  "assign  bunks,"  and  report  any 
"disturbances"  to  the  floor  officer.  While  this  practice,  without  more, 
appears  to  be  innocuous,  conceivably  an  improperly  supervised  trusty 
left  to  OA^ersee  a  dormitory  cell  could  re-institute  the  infamous  "kan- 
garoo court"  practices  which  were  outlawed  after  our  predecessor 
committee  exposed  this  practice  in  1946. 

Two  and  one-half  meals,  similar  to  the  arrangement  at  the  Alameda 
County  central  jail,  are  served  each  da}'.  And  from  the  menus,  the  food 
provided  would  meet  recommended  nutritional  standards.  The  food  is 
prepared  in  a  kitchen  within  the  facility.  And  while  it  was  generally 
clean,  the  floor  quite  noticeably  was  in  need  of  scrubbing.  One  of  the 
several  commendable  features  of  this  facility,  however,  was  the  dining 
room  facilit,y.  All  inmates,  we  were  told,  except  those  housed  in  the 
"back  cells,"  are  brought  into  the  dining  room  for  their  meals. 

A  barbershop  is  provided  for  the  inmates,  and  trustees  with  a  ton- 
sorial  know-how  are  utilized  for  barbering.  The  jail's  physician  visits 
twice  each  week  (Monday  and  AVednesday)  and  checks  the  inmates. 
Emergency  cases  are  sent  out  to  Highland  Hospital,  a  county  institu- 
tion. A  small  dispensary  is  maintained  within  the  jail  and  a  staff  mem- 
ber "holds  sick  call"  each  morning  and  administers  whatever 
medication  is  prescribed  in  special  cases  by  the  jail  physician. 

Although  there  is  a  small  exercise  dock  on  the  roof  of  the  jail,  it  is 
not  used  except  for  the  purpose  of  "getting  the  prisoners  out  of  their 
cells"  during  the  cleaning  period.  While  this  is  not  a  condemnable 


Oakland  City  jail,  men 
misdemeanor  dormitory 
(From  I.  to  r.) 
Assemblymen  Kilpotrich 
and  Petris. 


Oakland  City  jail,  kite 
Assemblyman  Kilpatric 
in  background. 
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practice,  we  suggest  that,  with  this  facility,  prisoners  could  be  regu- 
larly taken  out  on  the  dock  for  a  prescribect  period  if  for  no  other 
reason  than  to  get  a  bit  of  sunshine  and  fresh  air,  because  within  the 
jail  Ave  noticed  a  definite  lack  of  proper  ventilation  and  an  odor  in  the 
men 's  dormitories  and  ' '  back  cells. ' ' 

We  were  also  advised  that  the  jail  maintains  a  small  collection  of 
books  and  "the  more  popular"  magazines  for  the  inmates. 

In  the  women's  section,  we  found  the  dormitories  very  clean,  spacious 
and  better  ventilated  than  in  the  men's  section.  Tables  suitable  for 
reading,  card  playing,  checkers  and  the  like  were  in  this  section,  al- 
though they  were  not  provided  on  the  men's  side. 

As  we  pointed  out  above,  the  county  jail  which  is  adjacent  to  the  city 
prison  in  the  same  building,  was  clean  and  sanitary  compared  to  the 
city  prison.  And  the  Oakland  city  jail,  when  compared  to  the  San 
Francisco  city  prison,  likewise  is  an  excellent  facility. 

The  Oakland  jail  is  46  years  old  and  a  new  jail  is  currently  being 
constructed.  The  San  Francisco  city  jail  is  48  years  old,  and  similarly 
a  new  jail  is  being  readied  for  use  in  1961.  Here  the  similarity  ends. 
In  San  Francisco  the  contemplated  move  to  new  quarters  has  become 
the  standard  explanation  for  present  sloven  conditions  and  ineptitude ; 
whereas  in  Oakland,  the  facility  is  maintained  as  if  no  move  were 
contemplated.  This  is  as  it  should  be.  The  Oakland  city  jail  is  an  ex- 
ample of  what  a  locality  can  do  with  an  old,  antiquated  facility.  In 
our  view,  we  can  perceive  no  reason  or  circumstance  which  would  relieve 
a  jail  staff  of  the  basic  neeessit}^  of  maintaining  minimal  standards  of 
decency  and  cleanliness  within  the  facility. 


V.      FEDERAL  LISTING  AND  SPECIAL  STUDY 

COMMISSION'S  RATING  OF 

CALIFORNIA  JAILS 

A.    FEDERAL  LISTING 

The  U.S.  Bureau  of  Prisons  inspects  local  jails  throufiliout  the  coun- 
try because  of  the  necessity  of  boai'dinp:  some  federal  prisoners  in  local 
facilities.  The  inmate  boarding  function  is  performed  by  a  locality 
under  contract  with  the  federal  government.  But  before  a  contract  is 
let,  ail  inspection  of  the  facility  in  question  is  made. 

The  overall  rating  generally  covers  16  functional  categories,  such  as 
administrative  organization,  food,  clothing  and  bedding,  housing,  sani- 
tation, light  and  ventihition,  laundry  facilities,  medieal  care,  discipline, 
segregation,  work  program  and  recreation.**  In  a  communication  to  this 
subcommittee,  the  assistant  director  of  the  Bureau  of  Prisons  trans- 
mitted a  listing  of  California  jails  now  on  the  "authorized  list"  for 
federal  use. 

It  can  be  seen  from  the  illustration  that,  of  those  on  the  approved  list, 
there  are  variances  as  to  the  approved  purposes.  All  listed  Avere 
aj)proved  for  merely  a  custodial  function  for  male  offenders  awaiting 
court  action  or  removal  to  commence  serving  of  sentence,  Avhile  onh' 
about  two-thirds  of  the  approved  jails  were  authorized  for  sentence 
serving. 

Still  fewer  jails  are  approved  for  custody  of  female  offenders  as  to 
a  purely  custodial  function,  while  an  even  lesser  number  are  approved 
for  custody  of  females  serving  sentences.  These  comparisons  underscore 
our  observations  concerning  the  need  for  facilities  and  programs  for 
females  in  loeal  jails. 

Few  local  facilities  were  approved  for  detention  of  juveniles.  This, 
too,  underscores  tiie  need  for  greater  effort  in  tiiis  regard,  in  view  of  the 
fact  that,  by  law,  all  facilities  must  maintain  juvenile  inmates 
separately. 

B.    SPECIAL  STUDY  COMMISSIONS'  RATING 

The  Special  Study  Commission  devised  a  special  rating  chart  cov- 
ering the  functional  categories  listed  above  Avith  a  numerical  value 
ranging  from  1.00  to  8.00.  Jails  rated  from  1.00  to  1.50  were  charac- 
terized as  "very  poor,"  from  1.51  to  2.00  as  "poor,"  and  from  2.01 
to  2.50  as  "fair,"  and  2.51  to  3.00  as  "good."  These  numerical 
valuations,  while  fraught  with  inherent  limitations  and  oversimplifica- 
tions, do  provide  a  rough  method  of  contrasting  the  various  jail  facili- 
ties and  the  areas  where  high  or  low  ratings  are  most  prevalent. 
The  rating  "good,"  it  should  be  said,  approximates  that  of  the  Board 
of  Corrections'  minimum  standards. 

Tiie  total  ratings  of  all  county  jails  (58)  were  as  follows:  4-good 
(or  .standard);  19-fair;  24-poor;  and  11-very  poor.  In  summary,  it 

"The  Bureau  of  Prisons  discontinued  publication  of  jail  ratings  in  1951.  Our  illustra- 
tion is  merely  a  listing  of  the  local  jails  approved  for  federal  use. 

(38) 
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can  be  seen  that  slightly  more  than  60  percent  of  the  jails  were  rated 
as  poor  or  very  poor.  In  the  specific  areas,  as  summarized  by  the 
commission, '° 

"The  typical  jail  was  functioning  best  in  the  areas  of  (1)  in- 
mate discipline;  (2)  employment;  (3)  records  and  booking;  (4) 
sanitation;  (5)  food  and  feeding  procedures;  and  (6)  personnel 
standards.  Intermediate  quality  of  performance  was  found  in : 
(7)  condition  of  inmates;  (8)  physical  plant;  (9)  medical  serv- 
ices; (10)  administrative  organization  and  philosophy;  (11)  re- 
lease procedures;  (12)  bedding;  and  (13)  clothing.  The  poorest 
performance  was  in  respect  to  functions  of:  (14)  inmate  activites; 
(15)   social  and  psychiatric  services;  and   (16)   canteen  services. 

"When  adjusted  for  size  of  population,  the  performance  of  the 
jails  was  found  to  be  best  in:  (1)  personnel  standards;  (2)  in- 
mate discipline;  (3)  medical  services;  (4)  sanitation;  (5)  records 
and  booking;  (6)  employment;  and  (7)  food  and  feeding  pro- 
cedures." 

These  ratings  and  listings  point  up  one  fact:  progress  has  been 
made,  but  much  more  is  needed.  And  while  the  Special  Study  Com- 
mission confined  its  concern  to  county  jails,  the  conclusions  there 
drawn  can  generally  be  applied  to  city  jails  as  well. 

"  Part  I,  p.  n  of  the  report. 


VI.     NOTABLE  INSTITUTIONS,  PROGRAMS 
AND  PROCEDURES 

This  subcommittee  was  greath^  impressed  with  many  of  the  excellent 
and  effective  rehabilitative  programs  now  in  operation  in  many  local 
facilities.  These  efforts,  it  seems  belie  the  view  widely  held  that  local 
jails  should  and  can  perform  only  custodial  functions.  We  need  not 
elaborate  here  on  the  deleterious  effect  idleness  has  on  inmates  housed 
in  unsavory  and  ill-adapted  lockups.  If  prevention  of  crime  and  re- 
cidivism are  our  basic  objectives,  then  programs  to  achieve  these  ends 
should  naturally  be  our  main  approach.  We  commend  these  localities 
for  their  efforts  and  pilotage  in  initiating  such  programs.  We  recom- 
ment  to  the  Members  of  the  Legislature,  local  correctional  personnel 
and  interested  private,  civic  groups,  that  they  visit  and  study  the 
programs  hereinafter  discussed.  We  strongly  feel  that  much  can  be 
learned  from  them,  and  where  possible,  such  programs  or  modifica- 
tions thereof  tailored  to  specific  local  needs,  can  be  initiated  in  other 
areas.  Our  list  and  discussion  of  selected  programs  of  course  is  not  all- 
inclusive;  there  are,  to  be  sure,  many  other  programs  which  present 
an  encouraging  contrast  to  yesteryears. 

A.    SAN  DIEGO  COUNTY  CONDITIONAL  RELEASE 
AND  PAROLE  PROGRAM 

San  Diego  County  operates  five  honor  camps.  These  camps  are 
administered  by  the  county  board  of  supervisors,  with  a  superintend- 
ent and  staff  selected  through  civil  service  processes.  Inmates  are 
screened  for  transfer  to  the  honor  camps  by  the  county  classification 
committee,  consisting  of  the  sheriff,  chief  jailer,  honor  camp  superin- 
tendent and  jail  physician.  While  in  the  screening  process,  all  men 
are  placed  in  a  receiving  unit  for  a  minimum  of  three  weeks,  where 
they  are  oriented  to  the  philosophy  of  the  program.  They  are  also 
given  a  clinical  interview  and  psychological  tests.  Each  screenee's 
case  is  then  evaluated  and  presented  to  the  classification  committee. 
No  screenee  may  be  classified  for  minimum  custody  camp  placement 
without  appearing  before  the  county  classification  committee.  It  should 
be  pointed  out  that  alcoholic  cases  may  also  be  committed  to  the  honor 
camps  by  the  superior  court  on  recommendation  of  the  county  psychi- 
atric board. 

Although  the  men  in  this  program  are  short-term  inmates,  the  pro- 
gram is  operated  on  the  philosophy  that  the  men  received  are  to  be 
prepared  for  conditional  release  on  county  parole,  and  eligible  inmates 
may  seek  release  through  such  procedures.  Upon  application,  the 
camp  staff  evaluates  the  applicant  and  makes  a  recommendation  to  the 
committing  court  in  the  case  where  the  subject-inmate  is  serving  a 
summary  probation  sentence,  and  to  the  county  parole  board  when 
the  subject-inmate  is  in  custody  on  a  "straight  sentence."  Those  in- 
mates on  formal  probation  are  ineligible  for  conditional   release   on 
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parole,  but  those  serving  (aud  this  frroup  constitutes  the  bulk  of 
inmates  on  the  program)  summary  probation  sentences  and  are  other- 
wise eligible,  may  apply  for  a  conditional  release  under  the  furlough 
l)rogram.  Those  serving  "straight  sentences"  are  only  eligible  for 
parole. 

As  part  of  the  program,  tliere  are  a  limited  occupational  training, 
planned  recreational  and  leisure  time  programs.  In  addition,  inmates 
are  paid  a  small  daily  wage,  based  on  the  type  of  work  done. 

This  program,  as  has  been  convincingly  demonstrated  in  a  brochure 
published  by  the  superintendent,  entitled,  "IIow  to  Save  $100,000," 
is  illustrative  of  a  good  rehabilitative  jirogram  which  renders  a  service 
to  the  iinnate  and  monetary  savings  to  the  county.  '^ 

Mr.  Joseph  R.  Silver,  executive  director,  Northern  California  Serv- 
ice League,  describes  the  new  tlierajieutic  community  recently  initiated 
by  the  county  in  a  slatement  to  this  subcommittee. 

B.    LOS  ANGELES  COUNTY  WAYSIDE  HONOR 
RANCHO  AND  MIRA  LOMA 

The  progress  nuide  since  the  first  Crime  and  Corrections  Committee 
inspected  the  facilities  of  Los  Angeles  County  during  its  1945  investi- 
gation is  an  omen  to  the  value  of  legislative  studies  of  local  detentional 
facilities.  The  1945  study  of  course  signaled  the  beginning  of  many 
new  innovations  not  only  in  Los  Angeles  County,  but  throughout  the 
State.  Aiul  the  contrast  between  the  findings  15  years  ago  and  the 
tangible  progress  of  today  is  remarkable.  We  were  indeed  encouraged 
and  impressed. 

The  sheriff's  department  operates  the  county  jails  in  Los  Angeles; 
Biscailuz  Center  for  Juveniles;  a  women's  facility;  six  road  camps; 
the  AVay.side  Honor  Rancho  and  Mira  Loma.  The  Rancho  was  opened 
in  1937^  and  Mira  Loma  in  1952. 

Wayside  Rancho  accommodates  three  degrees  of  security  inmates; 
mininuim,  medium  and  maximum.  ]\Iucli  of  tlic  acreage  of  Rancho 
has  been  converted  from  desert  wasteland  into  good  farmland.  The 
principal  work  projects  are  farming  and  animal  husbandry.  The 
Ranciio  also  operates  a  cement  block  plant  and  a  bakery ;  the  latter 
serves  the  other  department  facilities  and,  according  to  a  1956  estimate, 
is  credited  with  saving  the  county  approximately  $30,000  annually. 

The  Rancho  and  IMira  Loma  are  operated  by  tlie  department's  Divi- 
sion of  Corrections.  Each  institu1ioi\  is  managed  l)y  a  captain,  l)ut  the 
rehabilitative  services  are  managed  by  the  division's  Care  and  Treat- 
ment Section. 

Medical  .services  at  all  the  department's  institutions  are  under  the 
direction  of  the  senior  jail  physician.  There  are  limited  medical  services 
provided  at  each  institution  with  a  male  nurse  on  duty  at  each  24 
hours  a  day. 

In  the  treatment  of  tuberculosis  cases,  tlie  Tuberculosis  Association 
supplies  an  occupational  therapist  who  is  supplied  with  equipment  by 
the  department.  There  is  no  specific  treatment  program  for  alcoholics 
at  either  institution  except  full  utilization  of  the  services  of  Alcoholics 
Anonymous,  a  private  organization.  However,  the  work  program  and 

"See,    California   Jaila    (Citizens'    Advisory   Committee    to    the    Attorney    General    on 
Crime  Prevention,  September  12.  1956).  pp.  48-50. 
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outdoor  life,  it  is  believed  by  those  administering  the  facilities,  are 
promotive  of  physical  rehabilitation.  It  also  felt  that  the  religious,  edu- 
cational, library,  hobby-craft,  recreational  and  other  activities  have  a 
beneficial  effect  on  the  mental  health  and  emotional  state  of  all  inmates, 
particularly  alcoholics. 

An  educational  program  was  formerly  carried  on  at  both  institu- 
tions under  the  State  Adult  Education  Program  until  the  latter 's 
termination  by  the  Legislature  in  1953.  Today  a  rather  limited  pro- 
gram is  in  operation  financed  by  the  county.  At  Wayside  Eancho,  as 
reported  at  the  10th  Annual  Training  Institute  for  Probation,  Parole 
and  Institutional  Staff  in  1958,  the  education  program  is  considered 
one  of  the  most  important  phases  of  the  rehabilitation  program ;  with 
an  annual  fund  of  $50,000,  the  sheriff's  department  has  authorized  a 
local  school  district  to  maintain  a  fully  accredited  adult  school.  A  classi- 
fication committee  evaluates  the  inmates  for  enrollment.  Those  approved 
are  then  transferred  to  Wayside  Rancho  and  after  further  screening 
they  are  enrolled  in  a  course.  Classes  in  such  subjects  as  basic  English, 
basic  arithmetic,  social  studies,  group  counseling  and  civics  and  voca- 
tional mathematics  are  offered.  During  the  school  year  1957-58,  41 
men  earned  either  8th  grade  promotion  certificates  or  high  school  di- 
plomas. All  credits  are  transferable  to  other  schools.  No  reference  is 
made  on  the  transcript  or  on  the  diploma  as  to  where  the  credits  were 
earned. 

The  need  for  such  a  program  was  manifest  because  it  was  found  that 
many  of  the  inmates  have  never  attended  school,  and  tests  conducted 
revealed  that  of  those  who  had  attended,  the  average  grade  level  was 
only  6.4  years  of  training.  This  alarmingly  low  rate  of  formal  training 
points  up  the  need  for  continued  and  sustained  efforts  in  this  area 
when  it  is  recalled  that  the  average  American  daily  newspaper  is 
geared  to  the  level  of  an  8th  grade  education.  The  question  comes,  "how 
can  we,  in  these  circumstances,  hope  to  restore  those  who  have  for  many 
reasons  run  afoul  of  the  law?"  Certainly  it  would  seem  that  basic  to 
any  corrective  or  rehabilitative  approach  would  be  some  provision  for 
raising  the  general  level  of  the  subject's  education.  The  by-products 
from  such  training  and  conditioning  are  immeasurable.  In  addition, 
the  success  of  many  of  the  treatment  programs  that  may  be  utilized 
is  directly  related  to  the  educational  training  of  the  subject. 

The  Wayside  Rancho  statistics  are  not  the  isolated  and  exceptional 
instance;  rather,  it  is  indicative  of  the  common  case.  Perhaps,  state- 
wide, the  percentage  is  higher.  It  is  therefore  of  urgent  need  that  edu- 
cational programs  be  instituted  or  re-instituted  in  our  local  facilities 
where  such  programs  may  be  effectively  administered.  This  committee, 
therefore,  recommends  that  the  Legislature  re-establish  an  adult  edu- 
cation program  with  appropriate  safeguards  relative  to  administration 
to  insure  against  abuse. 

Two  projects  in  operation  at  Mira  Loma  that  should  be  mentioned 
are  the  print  shop  and  book  repair  project.  These  programs  offer  ex- 
cellent vocational  training,  and  are  good  rehabilitative  measures. 

Hobby-craft  work  is  encouraged  for  recreation  and  training  rather 
than  for  the  financial  profit  of  individual  inmates.  Profits  from  these 
endeavors  go  into  the  Inmate  Welfare  Fund,  as  do  canteen  profits  and 
barber  shop  earnings.  Inmates  at  both  institutions,  as  part  of  the  de- 
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partment's  service  program,  repair  toys  to  be  distributed  through  the 
probation  department's  toy  loan  service,  repair  radios,  make  toys  for 
underprivileged  children,  and  devices  for  hospital  use. 

Both  institutions  have  branch  libraries  of  the  Los  Angeles  County 
]\Iain  Library,  through  which  they  are  given  new  as  well  as  old  books. 
The  library  loan  service  is  also  used.  Religious  and  recreational  services 
are  highly  organized  and,  in  the  latter  case,  a  variety  of  activities  are 
provided.  In  addition,  inmates  are  given  rather  free  and  full  access  to 
care  and  treatment  officers  of  private  organizations  in  order  to  get 
assistance  with  their  personal  problems. 

C.    SANTA  RITA  REHABILITATION  CENTER 

As  we  previously  pointed  out,  the  Santa  Rita  Rehabilitation  Center 
consists  of  many  divisions  including  the  rehabilitation  division.  The 
most  interesting  aspect  of  the  Santa  Rita  program  is  not  the  institu- 
tion itself,  but  the  thinking  behind  its  establishment.  In  its  1958 
Progress  Report,  the  Sheriff's  Department,  Alameda  County,  reported 
Sheriff  Gleason's  concern:  "Disturbed  by  the  high  incidence  of  re- 
cidivism prior  to  1947,  Sheriff  Gleason  felt  that  the  basic  requirement 
of  helping  the  miscreant  readjust  to  society  was  not  being  fulfilled  in 
the  jail  atmosphere.  Thus,  he  resolved  to  organize  Santa  Rita  in  such 
a  manner  as  to  correct  this.  In  this  process  he  directed  that  studies 
and  research  be  initiated  to  examine  tlie  problem  of  recidivism  more 
closel3\  The  result  of  this  work  revealed  tliat  medical  and  physical  dis- 
abilities, lack  of  formal  education,  inaptitude  for  trades  or  laek  of  skills 
leading  to  gainful  emi)loyment  were  primary  among  the  factors  leading 
persons  into  conflict  with  the  law."  Thus  by  clearly  identifying  the 
problem  and  attempting  a  solution,  Santa  Rita  came  into  being. 

In  order  to  deal  with  the  personal  and  physical  problems  of  the  in- 
mates, a  medical  staff  is  provided.  A  program  of  adult  education  under 
the  auspices  of  the  local  school  district  was  inaugurated  to  fulfill  edu- 
cational needs.  This  program  was  in  operation  from  1949  until  1955, 
at  which  time  it  was  curtailed  because  of  the  termination  of  the  state 
adult  education  program.  But  during  this  period  of  operation,  it  is 
reported  that  86  inmates  completed  their  high  school  educational  train- 
ing and  received  diplomas,  while  an  additional  14  inmates  received 
grammer  school  certificates.  Tlie  educational  program  was  reopened  in 
]\Iay  1958  but  on  a  somewhat  limited  basis. 

Trade  schools  such  as  bakery,  machinist,  carpenter,  cabinet  maker, 
sheetmetal,  plumber,  electrician  and  masonry  are  operated  by  the  center 
under  the  supervision  of  highly  skilled  artisans.  Thus  many  inmates 
are  given  an  opportunity  to  receive  limited  training  in  the  specialized 
vocations. 

A  research  and  treatment  program  operated  for  clironic  alcoholics 
was  established  at  the  center  in  1949.  The  details  of  this  division  is 
discussed  elscAvhere  in  this  report.  A  narcotic  treatment  clinic  is  also  in 
progress.  The  details  of  this  operation  is  also  discussed  elsewhere  in 
the  report. 

One  of  the  highlights  of  the  Santa  Rita  program  is  its  farming  activ- 
ities. This  enterprise  was  started  in  1947  and  has  steadily  increased  in 
rate  of  production.  In  the  Annual  Farm  Report,  1958,  the  following 
output  was  reported : 
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FIELD   CROPS 

Crop                   Amount  Value 

Cucumbers — 59  tons  delivered  to  pickle  company $3,330.05 

Tomatoes — 12  tons  delivered  to  cannery 1,552.12 

Sugar  beets — 446  tons  delivered  to  Holly  Sugar  Co.   (78.5  tons  sugar)  __  6,795.58 

Sugar  beet  subsidy 1,791.20 

Hay— 400  tons  @  $18.00  per  ton   (includes  barley) 7,200.00 

Banana  squash-^0  tons  @  $80.00  per  ton 3,200.00 


$23,868.95 
MEAT   PRODUCTS 

Beef— 25  butchered,  12,399  lbs.  @  $.40 $4,821.67 

Pork — 426  butchered,  87,576  lbs.  @  $.32 28,396.83 

Laml)— 51  butchered,  2,000  lbs.  @  $.225 431.60 

Reclaimed  grease^ — Deposited  in  General  Fund 1,202.56 

Hides 54.42 

Wool 110.47 

Wool  subsidy 23.19 

Sale  of  excess  pigs 4,546.53 

$39,587.27 

During  our  visit  to  Santa  Rita,  we  were  advised  that  the  hog  raising 
enterprise  now  supplies  100  percent  of  all  pork  consumed  at  the  center 
and  the  "Court  House  Jail."  In  addition,  the  truck  gardens  provide 
fresh  vegetables  throughout  the  year  for  the  center,  the  ' '  Court  House 
Jail,"  several  county  hospitals  and  the  juvenile  hall  and  boys'  camp. 

With  this  kind  of  activity  it  can  be  readily  seen  that  two  objectives 
are  accomplished  with  one  operation.  First,  by  operating  a  farm,  the 
sheriff's  department  is  able  to  reduce  operational  costs  incurred  in  the 
purchase  of  foods.  Thus  operational  expenditures  are  kept  down,  food 
is  more  economically  provided  and  monetary  savings  are  realized. 
Second,  by  providing  such  an  activity,  a  large  percentage  of  the  inmate 
population  is  absorbed  in  useful  and  rewarding  work.  Thus,  a  form  of 
rehabilitation  is  realized. 

In  addition  to  the  successful  farm  and  meat  producing  enterprise, 
many  of  the  center's  other  needs  are  fulfilled  by  the  various  divisions. 
For  example,  the  Supply  Section  refurbishes  matresses  used  by  the 
center  and  "Court  House  Jail"  and  manufactures  pillows,  in  addition 
to  many  other  functions.  The  bakery,  as  we  briefly  noted  earlier,  cur- 
rently prepares  all  bakery  goods  consumed  by  the  inmates  at  the 
center  and  "Court  House  Jail."  In  1947,  to  illustrate  the  rapid  growth 
of  this  activity,  all  bread  was  purchased  commercially,  only  pastries 
were  prepared  in  the  center's  mess. 

Another  major  productive  enterprise  at  the  center  is  the  clothing 
manufacture  project.  This  project  is  located  in  the  women's  section, 
and  only  female  inmates  work  in  this  activity. 

Almost  all  items  of  inmate  clothing,  for  both  male  and  female,  are 
produced  by  this  unit.  In  addition,  table  linen,  slippers,  machine  covers 
and  other  sundry  items  are  made.  In  the  1958  Progress  Report  it  was 
reported : 

"Each  year  4,000  to  12,000  articles  are  made,  depending  upon 
the  needs  of  the  institution.  Industrial  sewing  machines  have  been 
installed  for  the  project.  In  addition  to  recovering  the  purchase 
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price  of  all  machines  bought,  the  activity  has  consistently  saved  the 
count}'  from  $2,500  to  $5,600  a  year  on  the  purchase  of  clothing 
alone." 

In  addition  to  the  manufacture  savings,  additional  savings  are  real- 
ized through  the  repair  (mending  and  altering)  activity  carried  on  in 
this  project. 

Before  briefly  noting  the  additional  activities  provided  for  the  Avomen 
inmates  at  tlie  center,  we  sliould  point  out  that  the  Avomen's  section  is 
entirely  separate.  It  is  comi)lete  -with  dormitories,  kitchen,  dining  hall, 
chapel,  library,  clinic,  school,  laundry,  commissarj^  security  quarters, 
booking  and  property  rooms,  projects  and  garden  areas.  In  addition,  a 
vocational  and  occupational  program  is  available  for  women  inmates, 
which  includes  such  activities  as  sewing,  housekeeping,  cooking,  clerical 
and  other  office  skills.  Another  noteworthy  project  carried  on  in  the 
women's  section  is  dollmaking  and  repair  for  distribution  to  indigent 
children  and  orphanages. 

With  respect  to  both  the  men  and  women's  sections,  we  found  the 
facility  immaculately  clean  and  habitable.  The  atmosphere  was  whole- 
some and  conducive  to  physical  restoration — an  important  ingredient 
in  treatment  programs. 

The  inmates  are  served  three  meals  per  day,  in  modern  clean  cafe- 
terias, except  those  in  the  holding  sections.  A  variety  of  recreational 
outlets  are  provided  such  as  reading  rooms,  a  gynniasium  which  is  con- 
vertible to  a  theater,  weight  lifting,  hor.seshoe  pitching,  baseball,  hand- 
ball and  many  other  activities.  Religious  and  counseling  programs  are 
also  in  operation. 

We  cannot  accurately  express  our  very  favorable  impression  of  this 
exemplary  facility.  As  Ave  stated  before,  Santa  Rita  AA^as  rated  first  by 
the  United  States  Bureau  of  Prisons  jail  inspectors  in  overall  excellence 
among  571  county  jails  tlirouuhout  the  country  in  1956.  This  recogni- 
tion and  rating  Avas  earned  in  less  than  10  years  of  operation.  Not  only 
does  such  renoAvn  reflect  the  dedication  and  great  Avork  of  Sheriff 
Gleason,  but  his  staff  at  Santa  Rita  as  well. 

Another  program  operated  at  the  facility  is  the  Sector  Headquarters 
of  the  United  States  Border  Patrol.  This  sector  \A'as  first  located  in 
Sacramento ;  hoAvever,  due  to  the  lack  of  space  in  the  Sacramento  jail, 
it  Avas  moved  to  Santa  Rita  early  in  1954. 

The  primary  function  of  this  program  is  to  handle  illegal  entrants 
into  this  country.  The  largest  group  of  offenders  encountered  are  en- 
trants from  Mexico. 

A  probation  office  is  also  maintained  at  the  facility.  Persons  placed 
or  probation  by  courts,  and  Avho  have  been  incarcerated  as  a  condition 
of  probation,  are  regularly  counseled  by  tAvo  probation  officers  stationed 
at  the  facility  "in  an  effort  to  prepare  them  for  the  contiinied  ]u-oba- 
tion  process  once  .  .  .  [they  are]  returned  to  connnunity  life."  Thus 
a  kind  of  prerelease  counseling  program  is  effectuated. 

We  cannot  too  strongly  recommend  to  the  members  of  the  Legisla- 
ture, local  correctional  personnel  and  interested  community  groups  to 
visit  this  facility  and  observe  its  programs. 
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D.    TULARE  COUNTY-SLEEP  THERAPY 

The  sleep  therapy  program  is  designed  to  reorient  an  offender's 
thinking  of  himself  and  his  maladjustment  as  manifested  by  his  con- 
duet  which  runs  counter  to  law  and  the  norms  of  society.  As  described 
in  a  report  on  the  practice,  it  is  not  "brainwashing."  In  integrates 
the  subconscious  mind  of  the  subject  with  his  conscious  mind,  and 
thus  makes  possible  a  deeper  analysis  of  the  inner  drives  and  motiva- 
tions. And  through  this  uncovering  process,  the  subject  is  said  to  be 
consciously  made  aware  of  his  inner  contradictions. 

Scripts  are  recorded  on  tapes.  At  the  Woodlake  Road  Camp  the 
tapes  are  played  for  30  minutes  each  hour  and  a  half  during  the 
night.  At  Terra  Bella  Road  Camp  eight-hour  tapes  play  continuously, 
and  the  tapes  are  changed  each  week.  The  Tulare  County  peace  officers 
and  the  Visalia  Kiwanis  Club  each  have  contributed  to  the  cost  of 
securing  the  necessary  recording  and  playback  equipment.  The  script 
for  the  tapes  are  composed  by  a  minister,  a  former  recreational  thera- 
pist, and  two  public  defenders.  Inmate  participation  is  purely  vol- 
untary. 

Through  the  device  of  continuous,  repetitive  play  of  ideas  and  ideals 
concerning  all  aspects  of  a  Avholesome  life,  while  the  subject-inmate 
is  asleep,  it  is  believed  that  a  somnic  conditioning  can,  and  does, 
reshape  the  thinking  of  the  subject  in  such  matters  as  life  and  the 
resolution  of  its  problems.  The  county  is  currently  studying  the 
effects  of  this  program  on  the  first  one  hundred  subjects  released  from 
the  camp. 

In  a  1958  analysis  report  to  the  county  board  of  supervisors,  the 
Department  of  Corrections  commended  this  program  and  recommended 
its  continuance.^^ 

E.    INTER  AND  INTRA  COUNTY  BOARDING  OF  INMATES 

Marin  County  has,  as  a  temporary  remedial  measure,  entered  into 
contracts  with  Alameda,  San  Francisco  and  Sonoma  Counties  for 
detention  of  prisoners  sentenced  in  Marin  for  whom  adequate  quar- 
ters are  not  available  in  the  county.  This  arrangement,  as  expressly 
stated,  is  merely  temporary  and  is  not  regarded  as  a  permanent  solu- 
tion to  the  problem  of  jail  overcrowding, 

A  very  similar  arrangement,  which  the  subcommittee  had  an  oppor- 
tunity to  observe,  is  in  operation  in  Stockton  where  all  city  arrestees 
are  taken  to  the  county  jail  and  are  detained  for  the  City  of  Stockton 
on  an  agreed  upon  per  diem  charge  between  the  city  and  county. 

We  were  advised  of  similar  arrangements  by  Sheriff  Harry  P.  Glea- 
son  of  Alameda  County  with  several  municipalities  within  the  county 
in  addition  to  the  Marin  agreement. 

These  arrangements,  as  the  Department  of  Corrections  pointed  out  in 
its  analysis  report,  "Adult  Detention  Facilities  and  Treatment  Pro- 
gram," to  Marin  County,  are  useful  and  effective  "temporary  stop 
gaps,"  but  are  not  great  value  when  promised  on  a  permanent  basis. 
First,  the  contracting  parties,  whether  it  be  two  counties  or  cities 
within  a  county,  can,  at  any  time,  terminate  their  agreement.  In  addi- 

^  Detention  and  Treatment  Program  For  Adiilt  Prisoners  (Analysis  and  Recommenda- 
tions for  County  of  Tulare,  Marcli  1958),  p.  5. 
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tion,  there  may  be  legal  limitations  imposed  such  as  those  incorporated 
in  the  ^Marin-Sonoma  agreement,  dated  March  15,  1960,  para.  F.,  p.  2, 
on  the  handling  of  inmates,  types  and  number.  Also,  these  contracts 
generally  stipulate  that  the  host  county  may,  if  conditions  Avarrant, 
refuse  to  accept  inmates  on  contract  sliould  local  needs  and  demands 
overtax  their  facilities.  So  that  the  liost  county's  inmates  are  given  a 
first  preference.  This  factor  becomes  important  in  view  of  the  constant 
increase  reflected  in  prison  population. 

There  is  also  the  problem  of  transportation  and  cost — transporting 
the  inmates  to  the  host  jail,  returning  them  to  the  city  or  county  for 
trial  or  hearings  and  the  like.  This  can  become  quite  expensive  and 
prohibitive. 

Our  observations  of  course  are  not  to  be  taken  as  a  blanket  condemna- 
tion of  these  arrangements.  They  have  merit.  Our  purpose  here  is 
merely  to  point  out  some  of  the  inherent  deficiencies  of  this  system  and 
to  underscore  their  usefulness  in  the  limited  circumstance  of  a  tem- 
porary arrangement. 

Man}'-  counties  could,  on  an  intercounty  and  intracounty  basis,  where 
cities  within  a  county  enter  agreement  with  the  county,  utilize  this 
approacli  with  much  success  pending  improvement  and  expansion  of 
detention  facilities  in  their  own  localities.  And  for  this  limited  pur- 
pose, we  commend  these  arrangements  and  recommend  their  emulation 
where  practical  and  possible. 

One  of  the  problems,  however,  in  addition  to  those  relating  to  the 
functional  aspects  of  such  arrangements  discussed  above,  is  tliat  of 
reaching  agreement  pertaining  to  an  equitable  charge  to  be  made  for 
the  rendition  of  this  detentional  service  by  the  host  county.  Of  course 
the  most  preferable  method  for  dealing  with  this  problem  is  voluntary 
agreement  between  the  contracting  parties.  And  as  a  first  step  this 
committee  strongly  recommends  this  approach. 

However,  in  case  of  nonagreement,  there  should  be  some  method  or 
procedure  whereby  the  negotiating  parties  can  proceed  to  agreement 
in  the  matter  of  what  charges  are  to  be  made.  This  subcommittee,  there- 
fore, recommends  that,  in  the  matter  of  inter  or  intracounty  boarding 
of  offenders,  the  State  Department  of  Corrections  be  authorized  to  con- 
duct cost  analysis  at  the  recpiest  of  the  interested  counties  and  submit 
its  findings  and  recommendations  to  the  parties.  These  recommendations 
should  not  be  binding  on  the  parties,  but  merely  advisory.  And  thus 
with  this  mediative  function  lodged  in  a  third  neutral  party  who,  based 
on  objective  data,  makes  a  study  of  the  costs  involved  and  recommends 
a  charge  supported  by  this  data,  such  a  service  could  well  pave  the  way 
for  agreement  and,  it  is  perceived,  even  promote  arrangements  of  this 
kind.  ]\Iore  important,  such  arrangements  may  well  pave  the  way  to 
implementation  of  joint  county  jails  and  farms  as  ]n"o.sently  authorized 
by  law. 

F.    SAN  MATEO  COUNTY:  GOVERNMENT-PRIVATE 
REHABILITATION   PROGRAM 

Serapio  R.  Zalba,  Jr.,  supervisor,  San  Mateo  County  Program  Xorth- 
crn  California  Service  League,  San  Francisco,  submitted  the  following 
statement  to  the  subcommittee : 

The  Northern  California  Service  League  lias  long  been  concerned 
about  rehabilitation  treatment  programs,  or  the  lack  of  them,  on  the 
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county  jail  level.  Citizen  groups  privately,  and  through  their  local  gov- 
ernments have  also,  from  time  to  time,  been  concerned  about  this  prob- 
lem area.  In  San  Mateo  County  the  result  of  such  interest  was  a  study 
committee  which,  after  consideration  of  the  problem,  recommended  that 
the  county  enter  into  a  contractual  agreement  with  the  league,  where- 
by tlie  league  would  provide  rehabilitation  services  for  the  county  jail 
inmates  and  their  families,  both  during  the  period  of  incarceration, 
and  afterwards.  This  was  done  and  our  San  Mateo  County  program 
began  in  1957.  When  the  program  was  first  put  into  operation,  we 
hoped  that  the  United  Fund  would  admit  the  league  as  a  participating 
agency,  and  take  over  the  financial  support  of  its  San  Mateo  program, 
as  is  the  case  in  San  Francisco  for  the  league,  and  most  other  private 
casework  agencies.  This  has  not  been  possible,  so  the  league's  activities, 
which  were  expanded  in  1958  to  include  the  function  of  county  parole 
officer,  are  still  being  financed  by  the  San  Mateo  county  government. 

The  NCSL's  rehabilitation  program  in  San  Mateo  County  is  an  at- 
tempt to  meet  a  variety  of  problems  with  a  variety  of  services.  Fore- 
most of  these  problems  is  the  essentially  asocial  orientation  that  most 
jail  inmates  seem  to  have.  The  laws  and  rules  of  conduct  that  apply 
to  society  in  general,  our  clients  tend  to  reject.  Because  they  can  show 
where  other  people  are  less  than  perfect,  they  seem  to  feel  that  they 
have  the  right  to  do  what  they  know  is  considered  wrong  by  others. 
They  feel  that  other  people  don 't  really  care  about  them,  so  why  should 
they  care  about  others.  And,  when  they  get  caught  and  are  put  in  jail, 
they  tend  to  feel  that  they  were  unfairly  convicted,  or  that  the  judge 
was  too  severe  in  the  sentence  he  imposed. 

We  are  using  group  counselling  methods  to  deal  with  this  problem 
area.  In  our  two  weekly  counselling  groups  (a  voluntary  one  at  the 
jail,  and  a  compulsory  one  at  the  jail  farm)  the  inmates  are  encour- 
aged by  the  professionally  trained  rehabilitation  worker,  and  by  their 
fellow  inmates,  to  think  of  incarceration  and  criminal  activity  as  symp- 
toms of  their  own  personal  problems  within  the  group,  rather  than  on 
the  problems  of  environment  outside  the  group.  For  example:  the  sub- 
ject matter  in  group  discussions  gradually  shifts  from  complaints  about 
law  enforcement,  jail  food,  correctional  personnel  (society-in-general) 
to  tentative  explorations  of  how  the  inmates  in  the  group  tend  to  use 
their  criminal  activity  to  meet  psychological  needs  ("I  couldn't  admit 
to  myself,  or  to  my  wife,  that  I  wasn't  making  enough  money  to  meet 
our  bills,  so  I  wrote  some  checks  until  things  got  better  at  work"). 
Inmates  often  continue  the  discussions  in  their  cells  after  the  group 
meetings  are  over,  so  the  process  of  self-examination  that  begins  in  a 
group  meeting  does  not  stop  there. 

Another  problem  area  we  try  to  deal  with  is  that  of  "  dissocializa- 
tion."  A  person  who  has  spent  a  period  of  time  in  jail  has  had  to  adjust 
to  an  environment  different  from  that  on  the  outside.  The  opposite 
process  has  to  take  place  when  a  person  is  released  from  jail.  He  has  to 
"readjust"  to  the  outside  world.  He  may  have  no  clothes,  no  funds,  no 
job,  no  family,  or  person  he  can  turn  to;  or  he  may  feel  that  he's  com- 
pletely out  of  contact  with  the  outside  world,  that  his  friends  will  shun 
him  and  his  family  resent  him. 

To  meet  these  situations  we  offer  postrelease  planning  and  casework 
services  to  the  inmates  and  their  families.  In  some  cases  we  give  tem- 
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porary  financial  assistance.  In  others  we  refer  clients  to  other  agencies 
that  can  give  the  specific  help  that  is  rcqnired.  We  may  help  a  client 
look  for  work,  or  lionsiiig,  or  help  him  retnrn  to  his  family,  at  a  time 
when  his  anxiety  is  high,  and  his  self-confidence  is  low. 

Clients  who  voluntarily  seek  help  from  a  private  casework  agency 
usually  feel  freer  to  talk  ahout  personal  matters,  including  their  crimi- 
nal activity,  than  do  the  clients  of  a  public  agency.  On  the  other  hand, 
a  position  which  carries  public  authority  provides  an  opportunity  for 
using  a  different  concept  in  the  treatment  of  offenders.  That  concept 
is  that  the  use  of  invested  authority  in  an  appropriate,  nonpunitive, 
though  limit-setting  way,  by  a  person  who  takes  an  interest  in  the 
client  over  whom  he  has  authority,  can  be  the  means  by  which  a  client 
comes  to  see  that  authority  is  not  inherently  arbitrary,  that  authority 
relationships  are  bound  to  exist  and  so  they  must  be  faced  and  dealt 
with  in  one  way  or  another.  This  is  our  treatment  rationale  in  perform- 
ing tlie  function  of  County  Parole  Officer  of  San  Mateo  County.  AVe 
interview  the  parole  applicants,  make  investigations,  present  written 
and  oral  reports  to  the  Parole  Board,  then  help  the  applicants  with 
either  accepting  the  fact  that  parole  was  denied,  or  planning  for  their 
period  of  parole  if  it  was  granted,  then  supervising  them  while  they 
are  on  parole.  There  is  a  real  advantage  in  our  having  had  contact 
with  parolees  while  they  were  in  jail ;  relationsliips  Avhich  are  estab- 
lished in  the  jail  tend  to  help  the  parolees  perceive  the  Parole  Officer 
as  a  possible  source  of  help  on  the  outside,  rather  than  as  someone  who 
will  try  to  catch  them  doing  something  wrong. 

There  is  a  possibility  that  the  function  of  supervising  county  ])arolees 
in  San  Mateo  County  may  be  transferred  soon  to  the  Adult  Probation 
Department.  County  parole  has  proved  itself  feasible  and  practical 
from  the  security,  as  well  as  the  rehabilitative,  and  economic  points  of 
view.  The  league's  demonstration  function  in  this  area  has  thus  been 
carried  out. 

It  must  now  turn  its  attention  to  other  areas  where  services  seem 
necessary  and  lacking.  One  such  area  is  woi-k  with  untried  prisoners.  At 
present  there  is  no  social  service  intake  process  whereby  those  arrested 
are  interviewed  for  the  purpose  of  determining  which  arrests  are  the 
result  of  situations  that  could  be  resolved  without  court  action.  An  ex- 
ample of  til  is  would  be  the  arrest  of  a  husband  as  a  result  of  a  family 
fight.  Often  the  situation  calls  for  family  counselling,  rather  than  a 
jail  term,  and  often  the  wife  has  changed  her  mind  the  next  day,  and 
wants  her  husband  back  home. 

In  addition,  arrestees  often  have  cars  left  parked  on  the  streets, 
clothes  in  hotels,  and  paychecks  due  them,  and  they  are  unable  to  make 
appropriate  arrangements  Avithout  someone's  help.  In  these  situations 
early  arrangements  often  avoid  hopelessly  complicated  situations  later 

As  the  NCSL  representative  in  San  JNIateo  County,  I  sit  on  the  Farm 
Classification  Committee  which  meets  weekly  to  decide  which  inmates 
can  be  safely  assigned  to  work  at  the  jail  farm,  which  is  a  minimum 
security  installation.  At  the  present  time  approximately  15  to  20  men 
go  out  daily  to  the  jail  fai-m  at  the  Half  ^loon  Ray  Airport.  When  the 
new  jail  farm  site  and  buildings  are  established,  many  more  inmates 
will  be  transferred  from  the  main  jail  which  is  essentially  a  maximum 
security  institution. 
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San  Mateo  County's  "hope  for  the  future,"  as  far  as  a  jail  rehabili- 
tation program  is  concerned,  lies  in  its  proposed  New  Jail  Farm.  If  a 
jail  farm  is  conceived  of  as  a  treatment  facility  for  misdemeanants, 
where  frank  discussions  of  personal  feelings  are  encouraged  and  ac- 
cepted by  all  personnel,  where  personal  problems  are  taken  seriously, 
where  some  hope  is  offered  that  an  inmate  can  change  his  pattern  of 
delin(iuent  behavior,  and  where  skilled  help  is  offered  to  those  who 
seem  to  want  to  try,  then  it  can  truly  be  an  institution  where 
rehabilitation  can  take  place. 

There  are  proposals  by  responsible  persons  in  our  county  government 
that  the  New  Jail  Farm  be  conceived  of  and  operated  on  such  a  basis. 
They  propose  that  in  addition  to  a  treatment  program  patterned  on  the 
"Therapeutic  Community"  concept  as  outlined  above,  a  work  furlough 
program  be  added  in  which  certain  inmates  could  leave  the  jail  during 
their  W'Orking  hours  to  Avork  at  their  regular  jobs  in  the  community. 
In  addition  to  the  rehabilitative  advantages  this  offers  to  the  inmates, 
who  can  keep  their  regular  jobs  and  continue  to  exercise  some  of  their 
responsibilities,  it  lessens  the  tax  burden  on  the  community  because  the 
inmate  continues  to  provide  for  his  own  maintenance,  and  that  of  his 
family. 

G.    THE  SAN  DIEGO  THERAPEUTIC  COMMUNITY,  THE  NEW  HAVEN 

COUNTY  JAIU  CONNECTICUT,  AND  THE  PENNSYLVANIA 

PRISON  SOCIETY 

Mr.  Joseph  R.  Silver,  executive  director.  Northern  California  Service 

League,  describes  the  above  programs  in  addition  to  commenting  upon 

his  across-country  trip  visiting  local  jails. 

"It  has  become  increasingly  apparent  to  me,  through  contacts 
with  correctional  personnel  across  the  country  and  in  the  course  of 
a  10,000-mile  trip  that  I  conducted  in  the  summer  of  1960  in  which 
I  contacted  correctional  personnel  and  jail  programs,  that  there  is 
a  growing  ground  swell  of  interest  in  providing  training  and  treat- 
ment programs  in  city  and  county  jails. 

"A  word  should  be  said  about  what  is  meant  by  training  and 
treatment  at  the  jail  level.  The  jail  is  full  of  people  who  are  beset 
by  problems — problems  of  social  adjustment  and  problems  of  per- 
sonal, psychological  adjustment.  For  example,  some  people  man- 
age adequately  after  finding  a  job:  their  problem  of  adjustment 
is  relatively  simple.  The  cause  of  their  getting  into  jail  is  situa- 
tional. Others  have  deep-seated  problems  that  lie  behind  their 
inability  to  hold  a  job  once  one  is  found.  These  people  have  gone 
to  jail  because  of  basic  psychological  problems  that  cannot  be 
solved  by  the  mere  finding  of  a  job.  As  a  matter  of  fact,  it  is 
more  often  than  not  found  that  the  external  problems  of  handling 
money,  environment,  etc.,  stem  from  these  inner  or  psychological 
problems.  Therefore,  to  help  a  person  only  with  his  material,  con- 
crete problem  is  to  treat  only  the  symptom.  It  is  a  little  like 
concentrating  on  the  spokes  of  a  revolving  wheel  rather  than  the 
hub. 

"Treatment  therefore  must  be  based  on  a  recognition  of  the 
existence  of  psychological  and  personality  problems  among  jail 
inmates;  the  acknowledgment  that  without  help  in  solving  them 
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there  will  continue  to  be  a  high  rate  of  recidivism ;  the  acceptance 
of  responsibility  by  the  community,  for  giving  help  in  solving 
their  problems,  either  through  tlie  jail  administration  or  through 
private  resources  in  the  community. 

"This  help  must  be  provided,  in  addition  to  the  other  elements 
of  a  proper  atmosphere  or  environment  tliat  I  have  already  men- 
tioned, in  the  forms  of  counseling,  casework,  and  therapeutic  serv- 
ices that  can  be  given  only  by  people  of  training  and  skill.  Since 
this  is  more  than  a  mechanical  manipulation  of  factors  easy  to 
control,  it  requires  insight  on  the  part  of  the  worker — understand- 
ing of  his  own  motivation,  blocks,  prejudices;  understanding  and 
acceptance  of  his  own  problems;  and  mature  organization  of  his 
own  personality  before  he  can  help  others  to  the  maximum.  It  also 
recjuires  an  appreciation  of  what  the  possibilities  are  of  helping 
another  person  discover  and  marshall  his  own  inner  resources,  and 
the  mastering  of  the  skills  used  in  helping  another  person  to  do 
this. 

"To  illustrate  what  I  mean  by  a  treatment  program,  and  by  the 
fact  that  there  is  a  ground  swell  of  interest  in  this  type  of  program, 
four  or  five  specific  instances  can  be  mentioned. 

' '  First :  The  San  Diego  Honor  Camps,  under  the  administration 
of  The  San  Diego  County  of  Honor  Camps.  This  program  is  ad- 
ministered separately  from  the  Sheriff's  Department  of  San  Diego. 

"The  program  consists  of  five  camps  located  in  the  hills  sur- 
rounding San  Diego,  California.  They  have  a  total  population  of 
a  little  over  300  inmates.  They  are  minimum  security,  and  receive 
prisoners  through  a  classification  committee  consisting  of  repre- 
sentatives of  the  Sherifl's  Department  and  the  Honor  Camp  ad- 
ministration. The  program  includes  the  elements  alluded  to  earlier 
as  requisites  of  a  good  jail  program — minimum  security',  outdoor 
environment,  attention  to  good  diet,  medical  care,  full  work  and 
occupation  for  all  able-bodied  inmates,  a  limited  occupational  train- 
ing, planned  recreational  and  leisure-time  program.  All  inmates 
are  paid  a  small  daily  wage,  the  amount  varying  with  the  tj'pe  of 
work  done. 

"In  its  statement  of  philosophy  of  tlie  program  it  is  said  that 
the  basic  concept  upon  Avhich  the  program  will  be  built  is  democ- 
racy, and  that  each  inmate  is  to  be  considered  as  an  individual 
needing  different  degrees  of  treatment  and  supervision.  In  the 
three  week  classification  period  after  reception  each  inmate  receives 
a  battery  of  psychological  tests,  participates  in  group  therapy  and 
is  involved  in  individual  non-directive  interviews. 

"All  of  these  factors  make  for  good  morale  among  both  staff 
and  inmates  and  in  tliemselves  would  make  for  a  superior  jail. 
But,  perhaps,  its  most  unique  aspect  is  a  therapeutic,  community- 
type  living  group,  which  is  being  conducted  at  the  Montezuma 
Camp.  In  this  camp,  the  staff  and  imnates  live  in  one  barrack, 
eating  and  .sleeping  togetlier  and  functioning  as  a  unified  living 
grouj).  TIk'  total  group  of  20  inmates  is  divided  into  smaller  groups 
of  5  or  6  who  meet  three  nights  a  week,  with  a  member  of  the  staff, 
in  a  group  therapy  session  in  which  many  things  involving  the 
individual  adjustment  of  the  inmates  are  discussed.  Each  member 
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of  this  group  makes  a  written,  signed  evaluation  of  each  other 
member  of  the  group  once  a  month.  These  evaluations  are  read 
within  the  group  and  discussed,  making  for  a  great  deal  of  serious 
discussion  of  the  inmates'  problems  in  Avhich  they  are  unable  to 
evade  the  facts  due  to  the  pressures  from  the  peer  group.  In  addi- 
tion to  these  small  groups,  the  whole  camp  group,  with  the  staff, 
meets  one  night  a  week  for  the  discussion  of  common  problems 
which,  again,  is  apt  to  include  many  problems  of  personal  relation- 
ships and  adjustments.  Because  the  staff  lives  so  intimately  with 
the  inmates,  the  relationship  between  staff  and  inmates  becomes 
one  of  a  therapeutic  nature.  It  is  not  at  all  uncommon  for  an  in- 
mate to  awaken  a  staff  member  in  the  middle  of  the  night  to  talk 
over  some  problem  which  is  keeping  him  awake. 

"This  program  is  an  adaptation  to  the  short-term  misdemeanant 
institution  of  Dr.  Maxwell  Jones'  Therapeutic  Community,  which 
involves  doctors,  staff  and  patients,  all  of  whom  live  together  with 
special  attention  given  to  the  therapeutic  aspects  of  their  com- 
munity life.  This  is  a  program  which  has  been  given  serious  study 
by  the  State  Department  of  Corrections  and  is  being  experimented 
with  in  a  number  of  its  institutions. 

"This  program  is  giving  a  valuable  demonstration  of  what  can 
be  achieved  when  the  jail  administration  is  responsibly  convinced 
of  the  need  for  treatment  and  throws  all  of  its  resources  into  pro- 
viding an  adequate  treatment  program. 

"The  second  program  to  be  mentioned  is  the  New  Haven  County 
Jail  Project  in  New  Haven,  Connecticut.  This  program  was  in- 
itially financed  by  funds  from  the  National  Institute  of  Mental 
Health  but  is  now  being  administered  by  the  State  of  Connecticut, 
which,  since  the  fall  of  1960,  administers  all  county  jails  in  that 
State. 

"This  plan,  in  brief,  provides  for  a  psychiatric  team  consisting 
of  a  part-time  psychiatrist,  a  clinical  psychologist,  a  phyehiatric 
social  worker,  a  group  therapist  and  a  sociologist,  to  cooperate  with 
and  supplement  the  existing  program  in  the  jail.  Its  purpose  is 
to  demonstrate  the  feasibility  and  desirability  of  providing  psy- 
chiatric care  and  treatment  to  a  jail  population.  It  operates  by  giv- 
ing a  psychiatric  screening  to  all  inmates,  hoping  to  identify  pre- 
and  masked  psychotic  conditions;  giving  care  and  treatment  for 
those  having  psychological  problems,  including  individual  and 
group  psycliotherapy.  Help  in  post  release  planning  is  given,  as 
well  as  after  care. 

' '  They  have  found  that,  Avhile  continued  intensive  psychotherapy 
has  a  place,  and  an  under-estimated  place,  in  the  kind  and  treatment 
of  offenders,  the  broad  base  of  the  clinic  must  be  maintained  by 
social  workers  who  are  trained  in  the  professional  casework  ap- 
proach. 

"The  Pennsylvania  Prison  Society,  at  311  Juniper  Street,  Phil- 
adelphia, has  conducted  a  unique  piece  of  work  in  providing  case- 
work services  to  the  untried  prisoner.  They  visit  regularly  the 
detention  quarters  and  provide  casework  services  which  have  def- 
inite therapeutic  aspects  to  them  to  the  prisoner  awaiting  trial. 
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This  is  increasingly  recognized  by  the  community  of  Philadelphia 
as  an  important  service. 

"The  Wisconsin  Service  Association,  at  526  W.  Wisconsin  Ave- 
nue, Milwaukee,  Wisconsin,  is  providing  a  program  of  counselling 
and  casework  services  in  the  jMilwaukee  County  Jail  very  similar 
to  those  provided  by  the  Northern  California  Service  League. 

"These  references  illustrate  a  few  of  the  instances  where  jail 
administrators  are  recognizing  responsibility  for  providing  some 
form  of  treatment  over  and  above  so-called  work  therapy,  and  over 
and  above  providing  an  institution  run  on  humane,  progressive 
lines  with  a  view  to  proper  food,  cleanliness,  medical  care,  space, 
etc. 

H.    GROUP  COUNSELING  IN  THE  SAN  MATEO  COUNTY  JAIL: 
A  NEW  EXPERIMENT 

Mr.  Scrapie  R.  Zalba,  Jr.,  supervisor,  San  Mateo  County  Program 
of  the  Northern  California  Service  League,  submitted  the  following 
statement  to  this  subcommittee  concerning  the  techniques  of  this  new 
procedure  and  lists  the  tentative  conclusions  drawn  from  its  operation. 

"In  the  San  Mateo  jail  the  Northern  California  Service  League 
has  been  conducting  counselling  groups  under  two  different  sets 
of  conditions  in  an  effort  to  explore  the  effectiveness  of  using 
groups  in  a  jail  setting. 

Group  I 

"Weekly  sessions  of  li  hours  in  the  jail's  TV  room;  attendance 
voluntary;  average  attendance  of  15  men;  membership  open  to 
any  inmate  at  any  time  during  any  session;  guards  attending  3 
meetings  during  6  months.  This  group  Avas  set  up  on  a  modified 
"therapeutic  comnninity"  basis,  in  that  the  whole  inmate  popula- 
lation  was  welcome. 

Problems  encountered:  There  was  resentment  generated  in  tak- 
ing over  the  only  souree  of  TV  at  a  prime  viewing  hour.  There  was 
an  enormous  amount  of  turnover  due  to  the  relative  shortness  of 
jail  terms  (one  day  to  one  year).  There  was  a  problem  of  confi- 
dentiality because  some  inmates  Avould  inform  guards  about  certain 
gripes  discu.ssed  in  the  meetings.  Since  I,  as  leader  of  the  group, 
Avas  also  performing  the  function  of  county  parole  ofificer,  there 
was  a  certain  amount  of  "selling,"  by  inmates,  of  themselves  as 
possible  parole  applicants. 

Group  II 

"Weekly  sessions  of  1|  liours  at  llie  farm  whieh  is  worked  by 
inmates  who  are  trucked  out  each  day  and  returned  to  the  jail 
at  night;  attendance  is  eom])ul.sory  for  the  inmates  and  the 
guard/foreman  who  is  with  them;  average  attendance  of  11  men. 
This  group  was  formed  to  operate  with  a  natural  living/working 
group  which  already  has  an  identity  of  its  own. 

Problems  cncoxntrred :  Inasmuch  as  attendance  is  mandatory, 
there  are  some  poorly  motivated  group  members.  There  is  enough 
turnover  in  group  compo.sition  to  require  frequent  orientation.  New 
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group  members  tend  to  take  the  groui)  back  over  material  already 
explored  by  the  older  group  members.  Some  "selling"  of  them- 
selves by  pros})ective  parole  applicants  takes  place. 

General  Results 

"The  culture  in  a  correctional  institution  usually  dictates  that 
the  focus  for  feelings  of  anger,  disappointment,  frustration,  and 
anxiety  must  be  the  authority  figures  closest  at  hand.  So,  you 
expect  (and  get)  a  great  deal  of  complaining  about  the  food  in 
the  jail,  the  jail  rules,  the  jjoliee,  the  judge,  etc.  You  also  get  ex- 
pressions of  how  society  is  not  moral,  of  how  some  people  who 
might  look  down  on  jail  inmates  are  just  as  delinquent,  but  haven't 
been  caught,  etc.  This  process  that  Dr.  Eric  Berne  calls  "playing 
the  game"  of  "Ain't  It  Awful,"  seems  to  be  a  necessary  begin- 
ning for  a  jail  group.  My  occasional  attempts  to  cut  this  process 
short  in  order  to  get  on  to  what  seemed  like  more  meaningful  ma- 
terial almost  invariably  failed.  The  group  seemed  to  need  to  express 
a  certain  amount  of  feeling  in  this  way  before  it  was  ready  to  move 
on  to  the  next  stage,  which  is  "What  are  you  going  to  do  for  us?" 
At  this  stage,  the  inmates  test  me,  tease  me,  get  belligerent,  wist- 
ful, etc.  In  fact  the  group  as  a  whole  expresses  itself  in  the  tradi- 
tional role  of  the  social  psychopath.  They  seem  to  feel  that  they  are 
in  a  situation  of  dependecy  (partly  true),  and  that  therefore  I 
should  do  things  for  them.  It  is  at  this  point  that  they  can  be 
helped  to  make  the  shift  to  discussing  "What  can  we  do  to  help 
ourselves?"  (both  in  the  immediate  situation  of  the  jail,  and  in 
the  longer  span  of  their  whole  lives).  If  the  group  leader  can  pass 
the  test  of  not  taking  responsibility  for  the  group,  and  can  convince 
the  group,  through  his  actions  and  words,  that  he  really  thinks 
they  can  help  themselves,  and  that  he  will  be  available  as  a  helper, 
rather  than  as  an  agent,  he  will  have  made  an  important  contribu- 
tion, and  he  will  be  called  upon  to  proA^e  his  sincerity  on  this  point 
time  and  time  again. 

"In  these  groups  various  problems  were  brought  to  the  meetings 
after  the  groups  had  been  established  for  about  2|  months.  In  one 
cell,  an  inmate  wouldn't  bathe,  though  there  were  hints,  comments 
and  threats  made  to  him  by  his  cellmates.  Finally  the  cell  occu- 
pants brought  the  problem  to  the  group  and  discussed  it  in  front 
of  the  "offender."  Talk  was  substituted  for  the  usual  action  of 
beating  the  inmate  up,  or  scrubbing  him  with  a  stiff  brush  after 
lights  were  out.  As  a  result,  the  man  bathed,  his  cellmates  became 
aware  of  his  extreme  ph.ysical  modesty  (which  was  why  he  didn't 
bathe)  and  the  group  explored  the  idea  that  it  might  be  accept- 
able to  other  inmates  to  report  such  an  offender  to  the  head  jailer, 
rather  than  take  a  chance  on  direct  action,  and  subsequent  punish- 
ment to  the  members  of  the  "Kangaroo  Court."  It  was  a  signifi- 
cant shift  in  the  jail  culture  to  consider  using  the  authorities  as 
policemen  of  their  own  society,  and  it  was  moA'ement  toAvard  as- 
suming more  social  responsibility  for  themselves. 

"In  addition  to  using  the  groups  in  order  to  explore  more  ac- 
ceptable and  effective  ways  of  operating  as  members  of  a  society 
(in  jails  or  in  outside  social  units),  some  individuals  receive  help 
with   more   personally  emotional  problems.   One  young   inmate's 
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constant  nsc  of  swearing  was  challenged  and  discussed  bj-  the  older, 
more  mature  inmates.  Over  a  period  of  two  meetings,  the  young 
inmate's  reaction  to  the  group  changed  from  one  of  defiance,  and 
"I'll  talk  anyway  I  want,"  to  recognizing  that  on  the  outside  he 
tended  to  do  what  he  thought  people  expected  of  him  (getting  into 
trouble),  to  feeling  some  satisfaction  that  the  group  in  jail  felt 
that  he  didn't  have  to  get  into  trouble.  This  young  man  then 
opened  up  and  expressed  much  intense  feeling  of  needing  help  to 
straighten  out,  and  wonder  as  to  whether  he  could  follow  through 
and  actively  seek  some  kind  of  helpful  guidance  on  the  outside. 
The  experience  was  significant  not  oidy  to  the  young  inmate,  but 
also  to  the  group,  which  identified  with  him.  The  group  seemed 
also  to  strengthen  its  feelings  of  identification  with  society-at-large 
in  the  way  it  handled  the  situation. 

Tenfaf/Ve  Conc/us/ons 

"Groups  exist  in  the  jail  Avith  or  without  the  conscious  design 
of  the  authorities.  It  appears  to  be  fruitful  to  use  groupings  al- 
ready in  existence,  or  form  specific  groups,  for  the  purpose  of 
leading  the  group  processes  toward  more  socially  acceptable  goals 
Kealistic  goals  in  a  jail  counselling  group  might  be : 

"1.  To  help  inmates  take  a  less  dependent  (regressed)  role  while 

incarcerated ; 
"2.  To  help  them  examine  their  personal  situations,  attitudes, 

and  life  goals  more  objectivelj-  and  realistically; 
"3.  To  offer  some  opportunity  for  working  out  social  action  pro- 
cedures among  the  inmates  as  alternatives  to  the  ' '  Don 't 
talk  to  jail  guards,"  and  "beat  'em  up,"  approach; 
"4.  To  provide  some  feeling  of  inclusion  in,  and  acceptance  by 
society-at-large  by  the  xery  fact  that  provisions  are  made 
for  a  rehabilitation-oriented  program  in  the  jail; 
"5.  To  provide  an  opportunity^  for  a  prospective  parolee  to  get 
to  know,  and  form  a  working  relationship  with  his  future 
parole  or  probation  officer. 

I.    THE  LOS  ANGELES  POLICE   DEPARTMENT   REHABILITATION 
CENTER   IN   BOUQUET  CANYON 

Since  this  facility  has  been  extensively  discussed  and  described  by 
Judge  Robert  Clifton,  Municipal  Court,  Los  Angeles  District,  in  his 
statement  to  the  subcommittee  and  in  our  ajipraisal  of  local  jails  in  the 
State,  we  will  not  restate  those  dis^-nssions  here. 

To  underscore  our  favorable  impression  of  the  facility,  hoAvever,  we 
again  state  what  we  have  before:  the  effet-tive  i)rogvams  at  the  facility, 
the  dedicated  staff,  and  the  driving  personality  of  Chief  William  Parker, 
all  have  made  the  L.A.P.D.  Rehabilitation  Center  a  first-rate  detention 
and  treatment  institution. 


VII.     THE  PROBLEM  OF  THE  ALCOHOLIC 
AND  THE  LOCAL  JAILS 

A.    GENERAL 

Perhaps  the  largest  inmate  group  constituting  the  local  jail  popu- 
lation are  those  arrested  and  charged  with  drunkenness.  The  high 
incidence  of  alcoholism  generally  in  the  State  directly  influences  the 
make-up  of  the  population  of  local  jails.  The  alcoholic  inmate  presents 
many  problems  to  the  local  constabularies.  Because  of  the  consistently 
high  rate  of  alcoholic  arrests,  a  major  problem  of  housing  these  ar- 
restees arises.  There  is  also  a  problem  with  respect  to  giving  proper 
treatment,  medical  or  otherwise,  to  the  inmates  after  incarceration, 
and  as  an  adjunct  to  these  problems,  an  overall  problem  of  the 
adequacy  and  calibre  of  the  jail  staff  to  effectively  handle  all  of  the 
problems  of  alcoholic  inmates,  arises.  Consequently,  when  an  inebriate 
is  arrested,  a  chain  of  problems  is  put  into  motion. 

Although  there  is  a  wide  variety  of  terms  used  in  the  literature 
dealing  with  alcoholism  and  addictees,  such  as  "normal,"  "moderate," 
"excessive,"  or  "problem"  drinkers  as  well  as  the  more  common 
"alcoholic,"  "acute  alcoholic"  and  "chronic  alcoholic,"  there  is  gen- 
eral agreement  that  alcoholism  (however  described),  is  not  a  moral  or 
ethical  ill  to  be  enjoined  by  law;  rather,  it  is  a  socio-medical  problem 
which  requires  medical  and  other  specialized  care.  In  1950  the  Ameri- 
can Medical  Association  officially  designated  alcoholism  as  a  disease. 
Fifteen  years  ago,  the  Interim  Committee  on  County  and  City  Jails 
received  much  testimony  recommending  a  medical  rather  than  legal 
approach  to  the  problem  of  the  alcoholic. 

We  have,  then,  a  situation  where  ill-adapted  legal  processes  consti- 
tute the  primary  method  of  dealing  with  a  concededly  socio-medical 
problem.  In  these  circumstances,  success  cannot  be  what  it  should  or 
might.  This  is  not  to  suggest  that  we  should  repeal  our  laws  relative 
to  drunk  offenders;  however,  we  do  recommend  that  there  is  an  urgent 
need  to  look  anew  at  our  practices  and  policies  with  respect  to  the 
treatment  and  care  of  alcoholic  inmates,  and  evaluate  their  effectiveness. 

Drunk  tanks  are  presently  used  merely  as  custodial  facilities,  and 
as  such  are  not  the  answer.  They  only  serve  to  effectuate  the  condem- 
nable  "revolving  door"  policy  where  alcoholics  are  repeatedly  jailed 
at  almost  every  instance  of  drunkeimess  without  any  treatment  towards 
cure  or  prevention.  Not  only  is  this  approach  costly,  it  does  not  touch 
the  basic  problem  of  treatment  and  cure,  and  thus  prevention  or  a  re- 
duction in  the  rate  of  alcoholism. 

There  are  many  informative  sources  on  which  localities  may  draw 
for  helpful  assistance  in  shaping  policies  and  treatment  programs. 
There  have  been  numerous  studies  made  of  the  alcoholic  problem 
within  the  nation  and  in  other  areas  and  countries,  and  within  our 
state.  The  problem  in  a  more  generalized  form  has  also  been  the  subject 
of  special  studies  by  other  legislative  committees,^'"'  the  State  Depart- 
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ment  of  Public  Health,  Division  of  Alcoholic  Rehabilitation,  and  the 
Special  Study  Commission  on  Correctional  Facilities  and  Services 
examined  the  problem  as  it  relates  to  local  jails  and  reported  its  find- 
ings in  a  ]\Iarcli,  1957,  report. ^^  The  extensive  documentation  of  these 
specialized  studies  provide  a  storehouse  of  useful  information  which 
can  be  of  invaluable  assistance  to  the  many  local  correctional  systems 
in  formulating  new  alcoholic  treatment  programs. 

The  findings  of  the  Special  Study  Connnission  reflected,  as  did 
those  of  this  subcommittee,  that  there  is  a  great  need  for  some  kind 
of  treatment  program  at  the  local  jail  level.  Traditional  methods  of 
incarceration  overnight,  drying  out  or  sobering  up  of  those  arrested, 
without  more,  is  a  fruitless  and  costly  task.  Given,  then,  the  ineffec- 
tiveness of  many  of  the  approaches  of  our  present  methods  of  dealing 
with  the  problem,   new  methods  must  be  devised  and  implemented. 

Several  approaches  have  been  suggested  and  some  implemented  on  a 
trial  basis.  Tlie  Study  Commission  recommended  and  the  Legislature 
considered,  for  example,  a  proposal  Avhicli  would  empower  the  state 
to  establish  and  operate  facilities  for  the  treatment  of  alcoholic  mis- 
demeanants. For  over  forty  years,  New  York  City  has  had  a  law 
providing  for  a  similar  program  but  has  done  little  to  implement  it.^^ 
Under  the  laAV,  a  Board  of  Inebriety  was  created  whereby  alcoholics 
were  to  be  committed  to  the  care  of  the  board  for  indefinite  periods, 
hospitalized,  given  medical  attention,  and  otherwise  rehabilitated 
before  release.  The  law  specifically  states  that  "It  (the  board)  shall 
provide  for  the  care,  treatment  and  occupation  of  inebriates  in  accord- 
ance with  methods  approved  by  medical  science."  Under  this  approach, 
alcoholics  are  committed  to  treatment  centers  rather  than  incarcerated 
in  a  jail,  thus  a  total  break  is  made  from  penological  to  medical  ap- 
proach. 

A  proposal  such  as  recommended  by  the  Special  Study  Commission 
obviously  Avould  be  a  major  undertaking  and  should  be  given  ver}-  care- 
ful and  full  consideration.  Not  only  should  we  concern  ourselves  with 
the  effectiveness  of  immediate  remedial  procedures,  but  long-range 
programs  and  their  effect  as  well. 

As  we  indicated  above,  the  Public  Health  Department,  Division  of 
Alcoholic  Rehabilitation,  has  done  much  in  exploring  possible  treatment 
methods  for  alcoholics.  One  of  their  long-range  goals  is  to  "make  the 
treatment  of  tlie  alcoholic  a  part  of  the  professional  skills  within  each 
community,  and  alcoholism  programs  a  part  of  connnunity  health  serv- 
ices."^'' In  1956  tlie  Legislature  authorized  the  establisliment  of  eight 
pilot  alcoholic  rehabilitation  clinics.  Six  were  established,  located  in 
San  Diego,  Los  Angeles,  Stockton,  Sacramento,  San  Jose  and  Oakland. 

These  clinics  are  staffed  by  physicians,  psychologists,  social  workers 
and  public  health  nurses.  Their  activities  include  diagnosis,  treatment 

"  K.p.,  Senate  Interim  Comniittee  on  Treatment  of  Mental  Illness,  Treatment  and  Re- 
hnbiUlntion  of  Alcoholics  in  California,  :M  partial  report,  April  3,  1957.  The 
Assembly  Interim  Committee  on  Public  Health  is  currently  enpaged  in  a  study 
concerning  the  research  and  treatment  programs  now  in  operation  under  the 
auspices  of  the  Public  Health  Department,  Division  of  Alcoholic  Rehabilitation, 
and  will  report  to  the  As.semldy  during  the   1961   Reeular  Session. 

"  The  Counl)/  Jails  of  California  :  An  Evaluatiou,  Part  XI. 

"Chapter  5.")1.  I^ws  of  New  York,  1910. 

^"Alcoholic  Rehabilitation,  Treatment,  Research  and  Education,  1954-1959  (State  Pub- 
lic Health  Dept.,  DIv.  of  Alcoholic  Rehabilitation),  p.  11. 
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and  rehabilitation,  public  and  professional  consultation,  community 
organization  and  co-ordination ;  evaluation  of  treatment  results,  and 
data  reporting. 

Many  of  the  clinics  are  complementing  and  assisting  local  correc- 
tional systems'  alcoholic  rehabilitation  programs.  In  Alameda  County, 
for  example,  the  clinic  provides,  among  other  services,  a  psychiatric 
consultation  service  to  the  Probation  Department  and  the  Santa  Rita 
Rehabilitation  Center.  In  the  City  of  Los  Angeles,  the  clinic  provides 
inservice  training  for  city  and  county  probation  officers,  and  group 
therapy  and  orientation  meetings  have  been  held  for  prisoners  in  the 
Lincoln  Heights  Jail  and  the  Saugus  Rehabilitation  Center  of  the  Los 
Angeles  Police  Department.  In  San  Diego  a  citizens'  advisory  com- 
mittee was  formed  to  assist  the  clinic  in  working  with  the  various  local 
agencies  and  groups  including  the  county  honor  camps.  And  the  prac- 
tice has  been  initiated  whereby  county  honor  farm  prisoners  are  inter- 
viewed prior  to  discharge  by  the  staff  of  the  clinic  and  many  released 
prisoners  later  apply  at  the  clinic  for  outpatient  treatment.  In  San 
Joaquin  County,  one  of  the  many  notable  services  of  the  pilot  clinic 
there  is  group  therapy  for  alcoholic  inmates  at  the  county's  honor  farm. 
And  finally,  in  Santa  Clara  County  the  Blmwood  Rehabilitation  Center 
of  the  county  jail  and  the  welfare  and  probation  departments  use  the 
clinic  as  a  referral  source  for  their  alcoholic  subjects.  The  clinic  also 
conducts  orientation  sessions  for  county  law  enforcement  officers  and 
co-operates  with  the  district  attorney's  office  in  evaluating  the  condi- 
tion of  persons  arraigned  on  alcoholic  commitment  petitions. 

These  are  commendable  and  worthwhile  projects.  Their  ultimate 
value  to  the  local  correctional  systems  cannot  be  fully  assessed  at  this 
early  date.  But  it  is  certain  that  much  has  been  learned  and  uncovered 
by  these  experimentations,  which  will  point  tlie  way  in  fashioning  new 
treatment  programs  for  alcoholics.  We  strongly  recommend  further 
experimentation  with  these  projects. 

Another  notable  program  is  the  Adult  Guidance  Center  of  the  San 
Francisco  Department  of  Public  Health,  one  of  the  nation 's  largest  and 
best-known  medical-psychiatric  outpatient  clinics  for  the  treatment  of 
alcoholics.  This  subcommittee  was  privileged  to  visit  this  exemplary 
facility  and  observe  its  work.  Since  the  director  of  the  center  has  sub- 
mitted a  statement  to  us  concerning  its  structure  and  activities,  which 
is  included  in  this  report,  we  will  not  elaborate  on  the  activities  of  the 
center  here.  We  do,  however,  recommend  to  other  localities,  members  of 
the  Legislature,  and  the  general  public,  that  they  visit  the  center  and 
observe  its  work  in  the  care  and  treatment  of  alcoholics.  Such  a  pro- 
gram is  worthy  of  emulation. 

(1)  Suggested  Approaches  for  the  Treatment  and  Care  of  Alcoholics 

The  Department  of  Public  Health,  Division  of  Alcoholic  Rehabilita- 
tion, generously  assisted  us  in  our  study  of  the  problem  of  treatment 
and  care  of  alcoholics.  In  an  expression  of  views.  Dr.  John  R.  Philip, 
chief  of  the  division,  suggested  three  approaches  which  could  be  ini- 
tiated on  a  trial  basis:  (1)  Boarding  of  alcoholic  releases  from  local 
jails  for  a  limited  time  in  order  that  post-release  treatment  procedures 
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can  be  startod  and  assistance  in  readjustment  in  the  commnnity  given ; 
(2)  detoxification  station  or  center  "whereby  drunk  arrestees  would  be 
taken  entirely  out  of  the  penal  system  and  (3)  more  extensive  use  of 
private  ardencies  and  orfranizations  that  provide  assistance  for  alcoholics. 
Elaborating  on  these  proposals,  Dr.  Philip  stated : 

"So  much  money  is  currently  being  spent  by  state  and  local 
government  for  custodial  care  and  it  has  always  seemed  to  me  that 
through  demonstration  and  trial,  new  approaches  should  be  tried. 
These  approaches  should  in  general  have  as  their  basic  considera- 
tion the  alcoholic  as  a  sick  person  who  can  be  helped,  rather  than 
a  criminal  who  requires  punishment.  "We  believed  that  experience 
to  date  has  indicated  that  percentage  of  these  alcoholics  can  be 
rehabilitated  or  at  least  assisted  to  become  relatively  self-support- 
ing individuals.  One  such  demonstration  which  we  are  presently 
starting  in  San  Francisco,  with  the  assistance  of  the  Northern 
California  Service  League,  is  the  provision  of  room  and  board 
for  a  period  of  one  or  two  weeks  for  the  men  who  are  being  released 
from  the  San  Francisco  County  Jail  Farm  at  San  Bruno.  These 
men  arc  alcoholics  who  have  been  under  treatment  while  in  the 
jail.  Eather  than  suddenly  turning  them  loose  on  the  streets  of 
San  Francisco,  it  has  been  the  feeling  of  many  that  if  some  place 
could  be  provided  where  they  might  live,  where  their  room  and 
board  was  taken  care  of  for  a  limited  period  of  time,  where  they 
could  be  seen  on  a  daily  basis  by  the  treatment  staff  that  worked 
with  them  in  the  jail,  and  Avhere  they  could  be  assisted  to  locate 
more  permanent  housing  and  a  continuing  plan  for  treatment  and 
rehabilitation  that  many  of  these  individuals  could  be  rehabilitated 
rather  than  revert  to  their  former  drinking  habits  and  skid  road 
type  of  living.  Only  time  will  tell  whether  this  is  true,  but  after  a 
year  or  so  of  experience  with  adequate  evaluation,  we  will  be  able 
to  make  more  definite  statements  about  this  type  of  program  for 
the  men  who  are  released  from  jail  custody. 

"Another  approach  which  has  never  been  tried  could  be  some 
type  of  detoxification  station  or  center.  Rather  than  arrest,  book- 
ing, jail,  and  sentencing  to  county  jail  or  jail-farm,  an  entirel}^ 
different  approach  to  the  handling  of  the  common  drunk  might  be 
worth  trying.  One  different  approach  could  be  the  establishment 
of  a  detoxification  station  or  center  whereby,  under  modern  medical 
management,  the  drunk  could  be  detoxified  or  sobered  as  rapidly 
as  possible.  Wherever  possible  this  Avould  be  followed  by  a  plan 
for  treatment  and  rehabilitation.  Perhaps  tlirough  this  type  of  a 
program,  if  the  common  drunk  was  given  medical  care  instead  of 
arrested  and  offered  a  plan  of  treatment  and  rehabilitation  instead 
of  a  jail  sentence,  many  of  these  people  could  be  prevented  from 
deteriorating  into  chronic  drunkenness  offenders.  My  thought  is 
that  such  a  program  could  be  started  on  a  demonstration  basis  in 
order  to  learn  about  and  measure  its  value. 

"Within  California  there  are  probably  around  30  halfway  houses 
of  various  types  and  sizes  operated  by  various  organizations  and 
individuals.  Practically  all  of  these  offer  A. A.  programs  and  many 
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of  them  require  adherence  to  the  A. A.  program  as  a  prerequisite  to 
admission  to  the  halfway  house.  In  Los  Angeles,  the  Volunteers  of 
America  has  operated  an  alcoholism  treatment  clinic  in  the  skid  road 
area  for  several  years.  Apparently  there  is  a  need  for  a  new  type  of 
halfway  house,  a  type  not  presently  in  existence.  Many  of  the  men 
who  are  being  seen  at  the  skid  road  clinic  in  Los  Angeles  are  at 
the  point  where  they  are  ready  for  some  type  of  life  other  than 
their  skid  road  existence.  What  is  needed  is  a  halfway  house  pro- 
gram and  halfway  house  facility  w^hich  is  adjacent  to,  but  not  part 
of  skid  road  and  which  is  professionally  directed.  Men  who  attend 
the  clinic  and  who  reach  the  point  where  they  desire  to  change 
their  living  arrangements  could  then  be  moved  into  this  halfway 
house  and  continue  under  the  same  treatment  regime  as  provided 
at  the  clinic.  We  believe  this  to  be  a  worthwhile  program  and 
again  one  which  should  be  tried  initially  on  a  demonstration  basis 
with  complete  evaluation  of  its  relative  merits  and  value. 

'  *  There  are  obviously  a  number  of  individuals  who  we  might  call 
marginal  people  who  have  never  amounted  to  anything  and  who 
perhaps  form  a  sizeable  percentage  of  the  common  drunkenness 
offender  group.  This  is  the  group  which  we  can  probably  not  expect 
to  rehabilitate  at  the  moment  and  perhaps  it  is  even  a  waste  of  pro- 
fessional time  and  money  to  attempt  treatment  of  these  individuals. 
However,  they  do  result  in  a  heavy  expense  to  the  taxpayer 
since  they  are  in  and  out  of  jail  at  regular  intervals.  What  needs 
to  be  considered  here  is  some  type  of  low-cost  facility  whereby  room 
and  board  could  be  provided  and  as  much  productive  work  as  pos- 
sible obtained  from  these  men.  This  type  of  facility  should  not  be 
a  jail  or  a  jail-farm  and  there  is  probably  no  reason  to  believe  any 
security  precautions  are  necessary. 

' '  In  other  words,  this  would  be  a  facility  where  these  individuals 
could  live,  eat,  sleep  and  work.  They  could  be  free  to  come  and  go 
as  they  chose.  There  is  good  indication  that  if  these  basic  needs  are 
taken  care  of  in  this  way,  the  men  generally  will  get  along  pretty 
well;  will  prefer  living  in  the  facility  rather  than  on  the  outside, 
and  will  do  little  or  no  drinking.  These  concepts  still  need  to  be 
tested  on  a  demonstration  basis.  This  type  of  program  or  facility 
for  the  apparently  non-rehabilitable  chronic  drunken  offender 
might  provide  a  much  more  efficient  and  economical,  as  well  as 
humane,  method  of  dealing  with  the  problem  in  our  present  state 
of  knowledge. 

"There  are  probably  other  types  of  programs  or  facilities  which 
also  are  worth  trying.  It  has  always  been  our  hope  within  the  Divi- 
vision  of  Alcoholic  Rehabilitation  that  some  day  funds  would  be 
available  whereby  through  the  state  program,  we  could  undertake 
some  of  the  projects  mentioned  above  on  a  demonstration  basis. 
Those  methods  or  approaches  which  prove  to  be  successful  and 
which  are  a  more  economical  way  of  handling  this  problem,  could 
then  be  adopted  and  put  into  practice  by  local  agencies  and  local 
government. ' ' 
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The  Los  Angeles  City  "Drunk  Court"— Judge  Robert  Clifton,  presiding. 


In  a  speech  before  the  First  Annual  California  Conference  on  Alco- 
holism. Anfriist  1-12,  1960,  Judge  Robert  Clifton  of  the  Municipal  Court, 
Los  An<iolos  District,  among;  other  things  reported  on  tlie  practices  of 
his  court  in  handliiiu'  drunk  arrestees  in  the  City  of  Los  Angeles.  With 
Judge  Clifton's  permission,  Ave  include  here  relevant  portions  of  his 
report,  Legal  Responsibility  and  Law  Enforcement : 

"For  more  than  five  years  I  have  presided  in  the  division  of  the 
Los  Angeles  i\Iuiiici])al  Court  handling  tlie  majority  of  the  cases 
of  arrests  for  drunkenness  (not  im-luding  drunk  driving  cases, 
which  are  handled  in  our  traffic  divisions)  and  during  that  time 
myself  have  handled  an  average  of  60,000  eases  per  year.  So  my 
paper  will  deal  chiefly  with  arrests  for  intoxication.  At  the  outset, 
however,  it  seems  appropriate  for  me  to  call  particular  attention 
to  two  of  the  most  significant  conclusions  I  have  reached.  While 
these  are  not  revolutionary  or  altogether  unique,  I  believe  that 
they  differ  from  the  oi-diiiary  beliefs  or  practices.  The  conclusions: 

"1.  Emphasis  slionid  be  placed  on  the  early  treatment  of  alco- 
holism. 

"2.  Compulsory  or  'directed'  treatment  of  alcoholics  is  bene- 
ficial and  should  be  used  by  those  who  are  attempting  to  treat  or 
aid  alcoliolics  or  incipient  alcoholics. 

Cosi  of  Arrests— Oiher  Costs  of  Alcofiolism 

"Statistics  show  that  more  than  one-lialf  of  the  prisoners  in  the 
city  and  county  jails  are  there  because  of  drunkenness  arrests,  and 
from  these  statistics  one  can  realize  the  tremendous  cost — police 
cost — of  arresting  and  imprisoning  jicoplc  who  become  drunk.  But 
these  costs,  of  course,  are  as  nothing  compared  to  the  hidden  costs 
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of  alcoholism — that  is,  the  ccoiioiiuc  loss  of  people  who  are  non- 
productive because  of  alcoholism,  the  relief  costs  of  carin<>'  for  the 
dependents  of  alcoholics,  the  hospital  costs  of  carin^'  for  y^eople 
who  fill  our  county  hospitals — their  health  broken  largely  because 
of  the  misuse  of  alcohol,  and  the  results  in  juvenile  delinquency, 
and  crimes  caused  by  the  homes  broken  by  alcoholism. 

"Plain  Drunk"  Arrests— Their  Nature 

"Now,  as  to  the  arrests.  It  is  probable  that  most  people  think  of 
drunk  arrests  in  terms  of  bums  or  derelicts  on  Skid  l\ow,  and  it  is 
true  that  the  majority  of  arrests  are  in  the  Skid  Row  area.  We 
think  of  the  arrests  as  'plain  drunk'  as  distinguished  from  'drunk 
driving.'  'Plain  drunk'  covers  a  multitude  of  situations.  In  the 
first  place,  the  person  arrested  may  be  a  model  citizen,  one  who 
has  never  been  arrested  before.  On  the  other  hand,  some  of  the 
people  arrested  have  been  arrested  many  times,  some  as  high  as 
more  than  300  times  for  being  drunk,  and  have  committed  count- 
less other  offenses  also.  'Plain  drunk'  may  cover  a  man  simply 
staggering  down  the  street,  an  ordinary  person  who  is  not  an  alco- 
holic— who  has  had  'one  too  many' — or  a  person  unconscious  in 
the  gutter  or  a  doorway,  one  horribly  battered  or  beaten  up  in  a 
saloon  fight,  the  drunken  victim  of  a  robbery,  or  a  man  or  woman 
who  has  drunkenly  attempted  suicide  with  a  razor,  gas  or  off  a  fire 
escape,  or  has  been  pulled  from  a  smoldering  mattress  and  saved 
from  suffocation  by  the  fire  department  before  being  turned  over 
to  the  police.  The  arrest  may  have  been  by  an  officer  on  patrol  or 
as  the  result  of  a  frantic  call  to  the  police,  who  rushed  out  and 
found  a  scared  family  huddled  in  the  street,  the  father  going- 
berserk  in  the  house  and  making  a  shambles  of  the  furniture  in  a 
drunken  attempt  to  show  that  he  is  the  boss.  'Plain  drunk'  might 
cover  a  motorist  drunkenly  trying  to  start  his  car  and  not  yet 
guilty  of  drunk  driving,  or  one  who  has  drunkenly  stalled  his  car 
in  the  middle  of  an  intersection,  or  worse  still,  in  the  middle  of  a 
freeway.  'Plain  drunk'  certainly  covers  a  lot.  Most  frequently, 
of  course,  it  cover  the  chronic  drunkenness  offenders  who  exist  in 
the  Skid  Row  areas. 

"Los  Angeles'  Drunk  Court"  Aims  of  This  Specialized  Court 

' '  In  Los  Angeles  we  have  a  specialized  court  handling  nothing  but 
intoxication  arraignments,  and  just  as  our  traffic  courts  do  not  act 
merely  to  punish  defendants,  set  fines  or  jail  sentences,  but  attempt 
to  educate  our  citizens  for  their  own  safety  and  that  of  others,  so 
this  court  likewise  performs  not  only  the  function  of  enforcing 
our  laws  against  intoxication,  but  attempts  to  educate  and  to  help 
those  who  have  drinking  or  related  problems.  Here  the  court  uses 
all  of  the  new  public  and  private  facilities  available  and  applies 
all  the  recent  knowledge  and  techniques  of  group  psychotherapy. 
Alcoholics  Anonymous,  and  medicine  to  aid  the  defendants  and 
prevent  recidivism  —  certainly  to  avoid  the  '  revolving  door ' 
method  of  jailing  and  releasing  drunks  with  no  attempt  to  do  any- 
thing about  the  defendant's  drinking  or  other  problems.  Here  we 
take  the  view  that  if  the  citizen's  drinking  problem  is  brought  to 
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the  view  of  the  government — that  is,  to  the  police  department  and 
the  courts,  something  should  be  done  to  bring  the  knowledge  and 
the  facilities  of  the  government  to  the  aid  of  the  citizen  and  his 
his  problem,  not  only  for  his  own  benefit  but  for  the  benefit  of  his 
family  and  that  of  the  community. 

"Education  in  Court 

"At  the  opening  of  court,  the  judge  ordinarily  in  simple  lan- 
guage attempts  to  get  a  defendant  to  see  if  his  drinking  has  seri- 
ously affected  liis  own  life,  job,  health,  reputation,  or  any  other 
important  phase  of  his  life  and,  if  so,  to  treat  his  drinking  as  if  it 
W'Cre  a  problem,  and  then  suggests  doing  something  about  the 
problem  by  going  to  a  doctor  or  a  psychiatrist,  to  the  State  Alco- 
holism Clinic,  to  the  priests  and  ministers,  and  also  to  Alcoholics 
Anonymous,  and  to  treat  excessive  drinking  as  if  it  were  a  serious 
illness. 

"Patterns  of  Fines,  Sentences,  and  Other  Measures 

"The  handling  of  the  cases,  the  fines  and  sentences,  etc.,  although 
fitted  to  the  individual  case,  form  a  rather  definite  pattern  or  pro- 
cedure. We  certainly  try  to  keep  away  from  tlie  'revolving  door' 
type  of  procedure — where  a  defendant  is  arrested,  sent  to  jail — 
gets  drunk  again,  goes  back  to  jail,  ad  infinitum.  In  some  cases, 
first  offenders  have  their  cases  dismissed ;  that  is,  slight  violations 
are  excused  and  the  defendants  are  admonished  to  keep  their  rec- 
ords clean,  and  thus  a  defendant  is  allowed  to  go  forth  without  a 
conviction  that  might  seriously  harm  him  if  he  were  a  student, 
teacher,  executive,  or  handling  responsible  matters  where  even  one 
conviction  might  wreck  his  career.  Such  dismissals  usually  are  not 
given  where  automobiles  are  involved,  serious  disturbances  or  home 
difficulties  are  evident,  and  where  different  handling  is  indicated. 
Fines  or  short  jail  sentences  are  imposed  as  a  deterrent  to  public 
drunkenness  where  no  drinking  problems  seem  evident,  or  where 
the  defendant  from  various  circumstances  seems  unlikely  to  bene- 
fit from  intensive  handling  of  the  case.  A  drunk  who  has  beaten 
someone  or  endangered  life  by  being  in  a  car  may  receive  a  stiff 
fine  or  jail  sentence  as  a  punitive  measure.  In  some  cases,  a  jail 
sentence  is  imposed  just  for  overnight,  or  four  or  five  days  or  a 
longer  period  of  time  to  sober  up  the  defendant,  keep  him  away 
from  liquor  or  to  get  over  the  shakes  or  D.T.'s,  get  him  to  eating 
again  and  off  liquor,  out  of  jail  without  'butterflies'  in  his  stom- 
ach, and  get  him  back  to  work  soon. 

"Compulsory  Attendance  at  A. A.  Meetings 

"Now  we  come  to  the  type  of  cases  where  treating  the  defendant 
as  if  he  had  a  problem  or  the  beginnings  of  one,  and  getting  him 
to  realize  that  he  has  a  problem  and  should  do  something  about  it, 
may  bring  results.  When  the  defendant's  arrest  record  shows  a 
number  of  arrests — three,  four,  five,  six  or  seven — or  possibly  sev- 
eral within  the  last  few  weeks  or  months,  or  his  physical  condition 
or  dress  or  the  place  where  he  is  arrested,  or  other  information 
shows  that  he  may  have  have  a  problem,  we  require  him  to  do 
something  about  it.  In  some  cases,  he  is  put  on  summary  probation 
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without  referring:  him  lo  the  pi-obatioii  offiecr,  and  is  required  to 
attend  three  Alcoholics  Anonymous  meetings  within  the  next  30 
days,  and  is  given  a  slip  to  bring  back  to  the  court  within  30  days, 
with  signatures  showing  his  attendance  at  the  A.A.  meetings.  This 
kind  of  program  has  worked  out  very  well.  Formerly,  at  each  court 
session,  several  A.A.  members  were  present  and  were  introduced  to 
some  of  the  defendants  and  they  extended  invitations  to  attend  the 
meetings  and  sometimes  gave  them  a  short  'pitch'  about  the  A.A. 
program.  In  many  cases,  the  defendant  showed  up  at  the  meetings 
and  kept  on  attending ;  but  in  too  many  cases  his  good  resolutions 
never  got  him  inside  the  door  of  a  meeting.  In  the  large  majority 
of  the  cases  now,  they  get  to  the  meetings  and  get  their  slips  back. 
In  one  year  we  had  more  than  1,200  defendants  who  had  attended 
the  three  A.A.  meetings.  At  first,  there  was  some  opposition  with 
the  A.A.  groups  to  this  method,  but  now  practically  all  groups 
agree  that  it  has  great  merit,  and  many  people  are  now  attending 
A.A.  meetings  and  staying  sober  because  of  our  introduction  to 
the  A.A.  program  through  this  method.  We  attempt  to  handle  this 
compulsory  attendance  for  three  meetings  with  a  light  touch,  tell- 
ing the  defendant  that  this  is  just  an  introduction,  and  that  he 
doesn't  have  to  attend  if  he  doesn't  wish  to  after  the  three  meet- 
ings ;  or  we  tell  him  this  is  education  instead  of  jail,  and  ask  him 
if  he  would  rather  go  to  jail ;  and  sometimes  we  merely  adopt  his 
own  admission  that  he  should  do  something  about  his  drinking,  and 
require  him  to  attend  so  that  he  will  carry  on  his  own  good  resolu- 
tion without  putting  it  off  any  longer.  A.A.  referrals  for  men  on 
skid  row  are  not  overly  productive.  The  men  are  poorly  dressed 
and  ha.ve  been  disassociated  from  normal  groups,  and  are  often 
embarrassed  to  go  to  meetings  outside  of  the  skid  row  area;  and, 
besides,  have  no  permanent  address,  and  hope  to  disappear  on  skid 
row  if  they  fail  to  follow  the  order  to  attend  the  meetings.  On  the 
other  hand,  people  with  an  address  in  the  other  parts  of  the  city 
respond  very  favorably  to  this  sort  of  outpatient  treatment. 

"Compulsory  Treatment  at  State  Alcoholism  Clinic 

"Since  the  opening  of  the  Los  Angeles  State  Rehabilitation 
Clinic  under  the  direction  of  Dr.  A.  W.  Pearson,  we  have  made 
considerable  use  of  this  facility.  The  defendant  is  put  on  summaay 
probation,  ordered  not  to  drink  intoxicating  liquor  for  a  year,  and 
ordered  to  report  to  the  clinic  within  five  days  and  work  out  a  pro- 
gram to  do  something  about  his  drinking  problem  and  then  to 
report  back  to  the  court  in  about  six  weeks.  The  clinic  reports  back 
as  to  his  attendance  in  the  clinic,  a  probable  diagnosis,  and  sugges- 
tions towards  the  continuation  or  discontinuation  of  clinic  services, 
or,  perhaps,  recommends  other  treatment.  When  the  defendant 
appears  in  court,  he  is  questioned  as  to  his  feelings  about  the  bene- 
fit of  the  clinic ;  and  if  further  attendance  seems  indicated  from  his 
statement  and  the  report  of  the  clinic,  he  is  ordered  to  continue  at 
the  clinic,  usually  for  90  to  120  days,  it  being  explained  to  him  that 
we  want  him  to  continue  with  his  treatment  until  he  can  see  the 
possibility  of  results,  not  to  drop  the  attendance  because  no  miracu- 
lous cure  has  been  attained.  Usually,  the  defendants  appear  to  feel 
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that  the  clinic  referral  was  of  benefit,  and  in  man.y  cases  they  have 
definitely  thanked  the  court  for  putting  them  in  touch  with  the 
clinic.  In  many  cases,  it  appears  that  at  the  clinic  mauy  defendants 
admit  for  the  first  time  that  they  hare  a  definite  drinking  problem, 
which  is  a  decided  step  forward.  The  referrals  to  this  cliuic  are 
made  in  preference  to  the  A. A.  referrals  when  a  small  number  of 
arrests,  or  the  defendant's  attitude  or  other  factors  indicate  that 
he  is  likely  to  refuse  to  identify  himself  with  the  people  in  the  A. A. 
movement  because  many  of  them  may  have  gone  farther  in  their 
drinking  problem  than  he  has.  A  doctor  or  psycliiatrist  at  the  clinic 
who  has  the  man's  arrest  record  and  who  can  question  him  quickly 
about  drinking 's  efi'ect  on  his  job,  family  life,  health,  etc.,  ma}'  soon 
touch  eiiougli  'tender  spots'  so  that  tlie  defendant  himself  sees  the 
problem. 

"Formal  Probation  Referrals 

"In  a  few  cases  the  matter  is  referred  to  the  county  probation 
officer  for  the  regular  probation  office  recommendations  and  report, 
and  in  most  instances  the  defendants  are  released  on  little  or  no 
bail  until  they  come  up  in  court  in  two  or  three  weeks  for  their 
weeks  for  their  sentences.  Probation  office  referrals  are  made  spar- 
ingly because  of  the  time  and  money  involved,  and  usually  in 
cases  in  which  children  and  famih^  problems  are  involved,  or  some 
eases  when  a  son  or  daughter  is  arrested  in  the  home  and  compli- 
cated relationships  maj'  have  to  be  worked  out.  In  these  cases,  it 
may  be  necessary  to  work  out  a  program  of  mental  health  for 
alcoholism  or  other  problems.  Budgetary  programs  may  be  needed, 
ordinarj^  domestic  relations  counseling,  or  just  simple  planning. 
In  working  out  such  a  program,  of  course,  a  probation  officer 
quite  often  suggests  referrals  to  the  usual  aids,  that  is,  doctors, 
psychiatrists,  Alcoholics  Anonymous,  clinics,  and  the  churches. 
Benefits  from  probationar}-  referrals  seem  to  be  about  what  one 
would  expect.  In  those  cases  where  attention  is  given  to  the  prob- 
lem at  an  early  stage,  the  defendants  may  be  helped,  but  where 
deterioration  has  been  great,  that  is,  a  defendant  has  broken  loose 
from  the  usual  patterns  of  stable  employment,  family  relationships 
and  residence,  the  results  are  very  discouraging. 

"Compulsory  A. A.  or  Clinic  or  Probation  Outpatient  Treatment 

"Tlie  A. A.  program,  the  clinic  referrals,  and  referrals  to  the 
probation  officers  may  be  considered  in  the  nature  of  outpatient 
treatment  in  Avhich  one  tries  to  keep  the  defendant  in  his  normal 
setting  of  home  and  job,  and  yet  working  on  his  di'inking  and 
other  problems.  Sometimes,  of  course,  a  short  term  in  jail  as  a 
condition  of  probation  furnishes  a  sliock  and  the  evidence  of 
authority  which  is  necessary  to  make  him  realize  his  problem  and 
respond  to  direction.  And,  of  course,  in  some  cases,  the  initial  jail 
term  serves  to  get  the  liquor  out  of  him  and  get  him  in  physical 
shape  so  that  lie  can  start  out  on  a  program. 

"Commitments  to  L.A.P.D.  Rehabilitation  Center 

"Now,  we  come  to  the  men  on  Skid  Kow  who  seem  to  be  bogged 
down  because  of  alcoholism  or  otlier  factors,  and  who  need  to  be 
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taken  off  Skid  Row,  cleaned  up,  built  up  in  health,  and  j^iven  an 
opportunity  to  make  some  plans,  and  also  to  have  some  little  edu- 
cation on  alcoholism  and  mental  health.  These  we  send  to  the  Los 
Angeles  Police  Department  Rehabilitation  Center  in  Bouquet  Can- 
yon. Located  some  40  miles  from  Los  Angeles  on  about  GOO  acres 
of  ground  and  costing  in  the  neighborhood  of  $4,000,000,  it  now 
has  a  capacity  of  1,200  housed  in  barracks-type,  one-story  build- 
ings which  are  not  locked.  Surrounded  by  a  snuill  fence  and  land- 
scaped by  the  inmates,  the  facility  is  beautiful  and  well-kept.  Sev- 
eral hundred  acres  are  planted  in  vegetables  and  with  orchards, 
and  furnish  a  great  deal  of  the  food  of  the  inmates  and  also  for 
those  at  the  city  jail.  Some  vocational  training  or  brushing  up  on 
skills  is  provided  in  course  in  nursery  and  gardening,  welding, 
woodworking  and  shoe  repair,  but  gardening  and  agricultural 
work  furnish  most  of  the  inmates  with  tasks.  The  only  therapy, 
outside  of  the  valuable  work  therapy,  good  food  and  abstinence 
from  liquor,  is  provided  by  Alcoholics  Anonymous  meetings.  It 
is  hoped  that  soon  an  alcohol  educational  program  on  films  can 
be  given  to  classes  of  inmates,  supplemented  by  group  discussion 
under  the  direction  of  trained  lay  employees,  in  the  nature  of 
the  group  classes  described  in  the  work  of  Dr.  Norman  Fenton. 
*  *  *  The  IjOS  Angeles  Police  Department  deserves  the  highest 
praise  for  its  conduct  of  this  institution. 

"The  defendant  is  ordinarily  put  on  probation,  and  the  impos- 
ing of  sentence  is  suspended  for  one  year  on  condition  that  he 
shall  not  drink  nor  commit  an}-  violation  of  law,  and  that  he  will 
spend  an  initial  period  of  time  (ordinarily  120  days)  at  the  Re- 
habilitation Center.  "Good  time"  of  five  days  per  month  is  ordi- 
narily earned  so  that  the  maximum  term  is  not  more  than  100 
days.  Under  the  probationary  law,  the  sentence  may  be  modified 
or  shortened  at  any  time.  The  defendants  are  encouraged  to  work 
out  plans  to  get  off  Skid  Row  and  back  to  a  regular  job,  to  their 
families,  and  in  some  cases  to  their  homes  or  jobs  in  other  cities, 
(these  plans  are  reported  to  the  court  by  the  officers  at  the  Reha- 
bilitation Center)  and  they  are  released  when  such  plans  are  prac- 
tical and  the  facts  warrant  them.  In  such  a  way,  the  sentence  is 
an  indeterminate  one,  for  some  sentences  are  modified  at  30  days, 
45  days,  50  days,  etc.  Sentences  to  the  Rehabilitation  Center  are 
practically  all  made  at  the  direction  of  the  court,  although  the 
police  department,  of  course,  has  the  right  to  use  this  facility  for 
the  housing  of  any  prisoner,  as  it  is  part  of  the  jail  system.  How- 
ever, it  has  been  used  almost  exclusively  as  a  rehabilitation  center 
for  alcoholics  selected  by  the  court.  When  the  center  was  first 
opened  some  four  years  ago,  those  sent  there  were  usually  persons 
who  had  been  arrested  5,  6,  or  7  times  in  six  months,  who  appeared 
from  their  records  to  be  definitely  revolving  between  the  jail  and 
Skid  Row,  with  little  or  no  normal  work  or  normal  living  on  the 
outside  of  the  jail.  However,  it  was  found  that  men  with  such 
heavy  arrest  patterns  were  those  with  a  large  total  number  of 
arrests,  and  they  were  of  such  an  age  and  had  such  a  long  history 
of  drunkenness  and  deterioration  that  only  a  few  could  be  helped. 
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"Use  of  Rehabilitation  Center  for  Rehabilitation  of  Younger  Met) 

"111  the  past  5'ear  or  two,  the  court  lias  taken  more  time  to  talk 
to  yoiiiifi'er  men  Avitli  fewer  arrests,  and  where  the  place  of  arrest, 
residence,  and  lack  of  employment  and  lack  of  money  (as  shown 
on  their  property  slips)  shows  that  they  are  broke,  jobless,  and 
on  Skid  Kow,  and  drinking  excessively,  they  are  sent  to  the  Reha- 
bilitation Center  in  an  effort  to  jiet  them  off  Skid  Row.  The  thought 
is,  'Why  should  we  wait  until  a  person  has  been  arrested  20,  30, 
or  50  times  to  do  something  about  his  problem?  If  he's  down,  and 
out  and  on  Skid  Row,  why  not  do  something  about  it  now?'  Fre- 
quently, of  course,  by  talking  to  a  defendant,  you  find  that  al- 
though his  arrests  have  been  few,  he  has  left  his  home  state  because 
of  his  drinking,  he  is  separated  from  his  family  because  of  his 
drinking,  he  has  no  job  because  of  his  drinking,  and  no  mone,y 
because  of  his  drinking,  and  obviously  he  needs  help  now,  and 
we  shouldn't  wait  until  further  deterioration  sets  in.  He  is  on 
Skid  Row  and  may  remain  there  unless  we  do  something  about  it. 

"The  (Halfway  House) 

"A  very  big  part  of  the  program  to  help  these  men  sent  to  the 
Rehabilitation  Center  consists  in  trying  to  get  them  off  of  Skid  Row 
and  keep  them  off*.  However,  it  is  difficult  to  do  this  when  a  man 
goes  into  a  jail  broke  and  comes  out  without  any  money.  Wlier- 
ever  possible  Avith  such  men,  we  attempt  to  get  them  in  touch  with 
the  "halfway  houses"  that  are  operated  in  and  around  Los  An- 
geles, usually  by  people  who  believe  in  Alcoholics  Anonymous. 
(Alcoholics  Anonymous  operates  no  sanitariums,  hotels,  or  any 
other  facilities.  Their  sole  function  is  to  encourage  the  holding  of 
A. A.  meetings.)  There  are  some  half  dozen  or  more  such  'half- 
way' boardinghouses,  and  some  four  or  five  large  hotels  which 
cater  to  people  who  have  a  drinking  problem  and  are  trying  to  do 
something  about  it.  The  services  furnished  are  similar :  room  and 
board  for  seven  days  a  week  for  from  $20  to  $25,  and  A. A.  meet- 
ings are  held  at  or  near  these  establishments,  and  members  encour- 
aged to  follow  the  program.  Definite  attempts  are  made  to  make 
the  men  feel  a  part  of  this  nondrinking  group  instead  of  the  groups 
that  make  up  the  subculture  of  Skid  Row.  Many  are  brought  into 
these  places  by  A. A.  members  who  'sponsor'  them.  They  are 
helped  to  find  emploj'inent  and  encouraged  to  aim  toward  a  normal 
life  as  soon  as  they  can  function  away  from  the  encouragement 
and  protection  of  the  A. A.  atmosphere  of  the  establishments.  A 
limited  number  of  men  are  accommodated  by  these  wonderful 
establishments  on  a  credit  basis  until  they  can  find  employment 
and  pay  their  way.  Thus,  a  man  is  given  a  chance,  not  charity, 
and  these  establishments  are  self-supporting. 

"Some  of  the  men  at  the  Rehabilitation  Center  make  contacts 
with  these  'halfway  houses,'  and  their  sentences  are  modified 
with  these  as  part  of  their  plans.  A  number  of  such  referrals  have 
been  made  for  men  who  have  not  gone  to  the  Center — with  good 
results — but  a  stay  at  the  Center  insures  physical  fitness. 
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"Placement  of  Old  or  Unemployable  in  B.P.A.  Camps— Partial  Use  of 
Rehabilitation  Center  to  House  Such  in  Farm-type  Facility 
"Many  of  the  chronic  drunkenness  offenders  who  spend  most  of 
their  time  in  jail,  punctuated  by  short  drunken  interludes,  are 
physically  handicapped  or  too  old  to  work,  and  not  old  enough  to 
qualify  for  pensions  or  social  security.  We  have  attempted  to  keep 
them  out  of  the  skid  row  area  and  out  of  jail  by  referrals  to  the 
Bureau  of  Public  Assistance,  sometimes  even  having  the  police 
department  welfare  officers  take  them  to  the  office  of  the  B.P.A. 
Temporary  lodging  and  meals  may  be  provided,  but  in  the  short 
interval  required  to  investigate,  many  of  the  men  get  arrested 
and  never  get  back  to  the  B.P.A.  Now  we  hold  some  of  them  at 
the  jail  under  a  probationary-type  sentence  and  through  arrange- 
ments made  with  the  B.P.A.,  the  men  are  interviewed  by  the  bu- 
reau representatives,  and  if  eligible  and  willing,  they  are  released 
to  be  transported  immediately  to  the  B.P.A.  single  men's  camps 
at  Warm  Springs  and  Camp  Acton.  Camp  Acton  has  some  hospital 
facilities.  At  both  camps,  there  is  a  program  for  alcoholics  directed 
by  Dr.  Pearson  and  members  of  his  staff  from  the  Los  Angeles 
State  Alcoholism  Clinic.  Through  referrals  to  the  B.P.A.,  the 
physically  handicapped  may  be  directed  to  programs  of  vocational 
training  and  assistance  with  artificial  limbs,  etc.,  which  may  affect 
their  employability  and  drinking  problems.  Such  persons,  nat- 
urally receiving  sjanpathetic  treatment  resulting  in  quick  release 
after  intoxication  arrests,  build  up  astounding  yearly  totals  of 
arrests.  Some  need  help  and  direction  rather  than  release  to  get 
drunk  again.  Recently,  with  the  enlargement  of  the  Rehabilitation 
Center,  several  barracks  were  opened  for  the  use  of  this  type  of 
chronic  alcoholic  recidivist,  for  whom  placement  cannot  be  made 
at  B.P.A.  or  private  facilities,  and  they  are  now  housed  at  the 
Rehabilitation  Center  where  they  get  the  benefit  of  open  air  and 
great  freedom  instead  of  the  no- work  tanks  of  the  city  jail  where 
they  have  been  held  because  their  physical  condition  has  prevented 
them  from  being  given  the  work  and  freedom  of  trusties.  Epi- 
leptics, who  were  housed  in  the  no-work  tanks,  are  now  kept  at  the 
Rehabilitation  Center  with  very  good  results.  Medication  is  pro- 
vided and  few  seizures  have  resulted,  and  the  epileptics  work 
as  do  the  other  inmates.  Light  tasks  have  also  been  provided  for 
some  of  the  old  or  handicapped  men 

"Aid  for  Mentally  III,  Attempted  Suicides,  and  76  Sufferers 

' '  The  police  officers  arrest  people  who  have  been  drunk  and  who 
have  other  major  problems.  If  a  person  who  has  been  arrested  for 
intoxication  turns  out  to  have  active  TB,  i.e.,  communicable  to 
others,  he  is  referred  to  the  city  health  department  and  is  held 
on  a  probationary  sentence  until  a  bed  can  be  obtained  for  him 
at  the  county  sanitarium  at  Olive  View  or  one  of  the  veterans' 
hospitals,  if  he  is  eligible.  If  he  has  walked  away  from  one  of 
these  and  it  is  dangerous  for  him  to  be  around,  he  is  sentenced 
to  the  county  jail  with  the  recommendation  that  he  be  sent  to  the 
sheriff's  Mira  Loma  branch  of  the  jail  at  Lancaster  where  they 
have  a  hospital  and  facility  for  treatment  TB. 
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"Attempted  suicides  are  referred  to  the  probation  officer  or 
to  the  welfare  offices  so  as  to  receive  assurance  that  a  successful 
attempt  will  not  take  place  on  release,  .  .  . 

"Those  people  who  appear  to  be  mentally  ill  are  held  until 
tliey  can  be  interviewed  by  the  officers  of  the  psychopathic  divi- 
sion of  tlie  ]i()li('e  (lepartnient  or  the  slierilf's  office,  and  if  com- 
mittable,  petitions  are  filed  with  the  supreior  court.  Occasionally, 
where  a  probation  report  indicates  such  illness  which  may  be  dan- 
gerous to  the  person  or  the  public,  the  probation  officer  or  police 
department  is  requested  by  the  court  to  file  such  a  petition. 

"The  Women 

"The  arrests  of  women  for  intoxication  in  Los  Angeles  are  about 
7  percent  of  the  total  number  of  intoxication  arrests,  whereas 
estimates  as  to  the  number  and  proportion  of  Avomen  alcoholics 
show  the  ratio  of  the  men  to  the  women  is  about  5.5,  that  Avomen 
alcoholics  number  about  18  percent  of  the  total  number  of  alco- 
holics. Relatively  speaking,  the  women  who  come  to  court  seem  to 
be  more  deteriorated  physically  than  the  men.  The  fines,  sentences 
and  referrals  to  A. A.,  the  clinic  and  the  probation  officers  are 
handled  in  about  the  same  manner  as  with  the  men.  However, 
there  is  no  women's  facility  corresponding  to  the  Rehabilitation 
Center.  Women  are  usually  sentenced  to  the  city  jail.  There  they 
attend  A. A.  meetings  and  are  counseled  by  the  police  department 
welfare  officers.  Manj^  are  sentenced  on  a  probationary-type  sen- 
tence which  may  be  modified  where  the  defoidant  is  in  good  shape 
and  has  a  place  to  go.  The  welfare  officers  place  many  women 
who  have  a  drinking  problem  in  the  Women's  ]2th  Step  House 
or  Friendly  House.  Smaller  mnnbers,  those  who  have  no  place  to 
go,  maj'  get  temporary  lodgings,  etc.,  arranged  through  tlie  police 
welfare  officer  with  the  Salvation  Army,  Sunshine  Mission,  Big 
Sister  League,  or  Catholic  Welfare  Association,  and  a  few  go  to 
one  of  the  "halfway  house"  hotels,  the  Fimini.  Some,  of  course, 
when  they  appear  in  court  after  being  bailed  out,  are  well  dressed, 
fine  looking  and  intelligent,  for,  like  the  men,  they  are  sometimes 
arrested,  not  on  skid  row,  but  outside  restaurants,  or  in  their 
parked  or  stalled  cars,  or  at  their  homes  or  apartments,  and 
their  drinking  may  or  max  not  have  brought  tliom  to  tlie  point  of 
alcoholism. 

"Chronic  Drunkenness  Offenders  Sentences  and  Use  of  Trusties 

"Then  there  are  the  chronic  drunkenness  offenders,  some  of 
whom  have  been  arrested  more  than  300  times,  men  who  just  do  not 
seem  to  be  able  to  cope  with  life  outside  of  institutions  and  who 
get  drunk  immediately  after  they  are  released  from  custody  and 
who  would  be  arrested  30,  40,  50  or  100  times  a  year  in  a  drunken 
condition  if  it  were  not  for  the  fact  that  longer  sentences  are  im- 
posed on  them.  This  keeps  down  repeated  arrests  at  a  tremendous 
cost  of  arresting  the  same  man  over  and  over  again.  Here  the 
court  by  keeping  adequate  records  and  recognizing  the  pattern 
of  behavior  of  these  chronic  drunk  offenders  can  keep  them  from 
cluttering  up  the  streets,  and  cutting  down  the  expenditures  of 
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police  work,  the  time  of  the  courts  and  public  defenders,  city  attor- 
neys and  others  in  repeated  handling  of  the  same  offenders. 

"In  January  of  1957,  it  was  decided  to  keep  more  adequate  rec- 
ords as  to  these  repeated  offenders  and  to  impose  longer  sentences, 
not  the  maximum  of  180  days,  but  90  days  instead  of  30  days.  A 
clironic  offender  who  will  get  a  repeated  series  of  30-day  sentences 
can  still  account  for  some  20  arrests  per  year,  at  a  cost  of  $20  to 
$40  per  arrest  in  police  man-hours,  whereas  a  90-day  sentence 
cuts  down  considerably  the  cost  of  handling  these  men.  In  either 
event,  the  offender  is  in  custody  practically  all  of  the  time.  This 
policy  of  longer  sentences  brought  immediate  results.  For  the 
first  three  months  of  1958,  the  arrests  totaled  some  5,000  less  than 
the  similar  period  in  1956 ;  1,700  less  arrests  per  month,  a  tre- 
mendous saving  in  cost  to  the  police  department  and  other  gov- 
ernmental agencies  and  to  the  taxpayers.  Prisoners  with  long 
sentences  are  used  at  the  jail,  at  the  police  substations,  receiving 
hospital,  and  police  training  center  as  trusties,  furnishing  valuable 
kitchen,  janitorial  and  clerical  tasks.  This  forms  a  way  of  life  for 
those  who  appear  unable  to  stay  sober  or  compete  on  the  outside." 

C.    SANTA  RITA  REHABILITATION  CENTER:  ALCOHOLIC  CLINIC 

As  we  noted  earlier,  the  Alcoholic  Clinic  at  Santa  Rita  was  opened  in 
1949.  Like  the  center  in  general,  this  specific  rehabilitative  program  has 
gained  world  renown.  As  reported  in  the  Sheriff  Department's  Progress 
Report  for  1958,  the  objective  of  the  clinic  is  "to  rehabilitate  and  re- 
turn to  society  all  possible  of  the  formerly  unfit  due  to  excessive  use  of 
alcohol." 

The  staff'  of  the  clinic  consists  of  a  physician  who  is  also  a  psychia- 
trist, four  mental  therapists  and  two  registered  nurses. 

About  50  percent  of  admissions  to  Santa  Rita  are  moderately  to 
intensely  involved  with  alcohol. 

As  authorized  by  the  provisions  of  the  Welfare  and  Institutions 
Code,  the  clinic  treats : 

(1)  All  inmates  received  by  the  sheriff's  department  are  interviewed, 
and  those  whose  trouble  is  found  to  be  due  to  excessive  alcohol 
are  processed  through  the  clinic. 

(2)  Persons  who  are  voluntarily  committed  under  civil  process,  who 
are  classified  as  intemperates  (AV.  &  I.  Code  Sec.  5400). 

(3)  Individuals  who  are  found  to  have  problems  due  to  the  use  of 
narcotics  are  also  treated  in  the  clinic. 

Several  therapeutic  programs  are  in  operation  at  the  clinic,  such  as 
direct  counseling  techniques  and  use  of  various  medicines.  Antabuse, 
an  anti-drink  medicine,  has  been  used  extensibly  at  the  clinic.  It  is 
reported  that  several  former  inmates  still  return  to  the  clinic  for  anta- 
buse  tablets. 

Carbon  dioxide  therapy  has  been  found  especially  effective  in  the 
treatment  of  marked  anxiety  reactions,  and  occasionally,  has  assisted 
those  exhibiting  speech  impairment,  as  reported  in  the  Sheriff  Depart- 
ment's 1958  Progress  Report. 
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Alcoholics  Anonymous  hold  open  and  closed  biweekly  meetings  at  the 
clinic.  These  meetings  are  open  to  all  iiunates  and  attoiulance  by  in- 
mates is  strictly  voluntary. 

In  the  1958  Progress  Report,  it  is  reported  that  "a])i)r()xiinat('ly  one 
person  out  of  every  three  does  not  return  and  readjusts  to  community 
life.  Of  the  balance,  some  return  subsequent  times  l)ut  have  eventually 
been  helped. ' ' 

In  its  Ten  Year  Eeport:  1949-59,  the  clinical  staff  observed:  "The 
treatment  approach  with  alcoholism  is  as  broad  as  we  can  possibly 
make  it.  This  concept  ...  is  fundamental.  What  we  are  actually  trying 
to  do  is  to  otl'er  eacli  alcoholic  something  appealing  and  interesting  to 
him.  We  must  have  the  patient's  cooperation  or  so  little  is  ever  accom- 
plished." 

Thus  with  such  an  all  embracing  approach,  dedicated  staff',  coupled 
with  medical  and  scientific  techniques,  the  Santa  Kita  alcoholic  pro- 
gram has  and  continues  to  be  the  subject  of  international  interest  and 
a  concrete  example  of  the  worth  of  a  medically  oriented  treatment  pro- 
gram for  those  addicted  to  alcoliol. 

D.    ROLE  OF  PRIVATE  AGENCIES  AND  ORGANIZATIONS  IN 

TREATMENT  AND  CARE  OF  ALCOHOLICS  AND  THEIR 

ASSISTANCE  TO  LOCAL  JAILS 

A  discussion  of  the  custody,  treatment  and  care  of  alcoholics  in  our 
local  jails  would  be  incomplete  without  a  discussion  of  the  Avork  of  the 
many  private  welfare,  religious,  educational  and  civic  groups  in  provid- 
ing treatment  and  care  to  inmates  while  incarcerated  and  after  release 
from  jail. 

During  our  study  we  were  privileged  to  visit  several  of  the  organiza- 
tions' rehabilitation  facilities  in  San  Francisco  and  observe  their  pro- 
grams in  operation.  AVe  visited  the  INIen's  Social  Service  Center  of  the 
Salvation  Army,  the  Protestant  Episcopal  Hostel  of  San  Francisco 
(Henry  Ohloff  House),  Alcoholics  Rehabilitation  Association  of  San 
Francisco  (First  Step  Home)  and  the  San  Francisco  Adidt  Guidance 
Center,  a  public  medical-psychiatric  outpatient  clinic. 

Equally,  we  were  greatly  im]")ressed  with  all  of  the  facilities  and 
commend  the  directors  and  their  staffs  for  a  worthwhile  and  valuable 
community  service.  Unquestionably  much  of  the  success  in  the  treat- 
ment of  alcoholics  has  been  realized  through  these  private,  unselfish 
efforts. 

Brief  descriptive  statements  of  the  facilities  and  their  programs  have 
been  submitted  to  us  for  inclusion  in  our  report. 

1.  Alcoholic  Rehabilitation  Association  of  San  Francisco,  Inc. — First  Step  Home 
iMr.  John  F.  Sheehan,  manager,  submitted  the  following  statement 
to  the  subcommittee  concerning  the  program  of  the  Fir,<it  Sfej:)  Ilotnr. 

"Firat  Step  Tfonir  is  a  guc'sthouse  type  of  operation.  All  mem- 
bers of  the  staff  and  all  residents  are  alcoholic.  We  have  accommo- 
dations for  approximately  35  men  and  12  women. 

"Our  rates  range  from  $20  per  week  for  a  three-bed  bedroom  to 
$22.50  per  week  for  either  a  double  or  a  single  room.  Tliis  includes 
three  meals  per  day,  seven  days  per  week. 
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''Our  people  come  to  u.s  on  referral  from  the  psychiatric  social 
workers  in  the  state  hospitals,  many  through  hearsay  from  other 
alcoholics,  and  a  very  few  from  the  jails.  One  requirement  for  ad- 
mission into  the  home  is  that  an  individual  be  employable ;  we  do 
not  accept  those  on  old  age  pensions  or  those  disabled  in  any  way. 

"On  entering  the  home  an  individual  is  interviewed  by  one  of 
three  members  of  the  home  staff;  he  is  oriented  to  the  home  at  that 
time,  and  given  a  booklet,  per  cop.y  enclosed,  to  further  his  under- 
standing of  the  workings  of  the  home,  and  how  it  came  into  ex- 
istence. 

"At  the  admission  interview,  if  an  individual  is  obviously  in 
need  of  medication,  he  is  referred  to  Adult  Guidance  Center  on 
their  C.T.P.  form  which  will  take  care  of  medication  during  a 
two-week  w^ithdrawal  period.  Some  time  during  this  two-week  pe- 
riod he  is  advised  by  a  member  of  the  home  staff  of  the  full  pro- 
gram available  at  Adult  Guidance  Center,  so  that  he  may  arrange 
to  become  a  full-time  clinic  patient  if  he  so  desires. 

"An  A. A.  meeting  is  held  at  7.30  p.m.  every  Thursday  evening 
in  the  home;  each  Thursday  at  6.45  p.m.  all  new  residents  who 
have  been  admitted  during  the  previous  week  are  addressed  by  a 
member  of  A.A.  who  outlines  for  them  the  relationship  between 
A. A.  and  the  First  Step  Home,  and  also  allows  an  amount  of  time 
for  a  question  and  answer  period.  After  this  orientation  meeting, 
the  new  people  then  attend  the  regular  A.A.  meeting. 

"Restrictions  in  the  home  are  held  to  a  minimum,  it  being  our 
theory  that  the  alcoholic  does  not  respond  favorably  to  regimenta- 
tion. 

' '  Our  program  consists  briefly  of  an  atmosphere  as  nearly  home- 
like as  it  is  possible  to  achieve  in  community  living,  a  close  asso- 
ciation with  Adult  Guidance  Center,  together  with  A.A.  meetings 
in  the  home. 

"The  above,  coupled  with  the  fact  that  the  alcoholic  is  living 
with  people  with  whom  he  relates  easily  eases  the  adjustment  from 
the  drinking  pattern  back  to  a  regular  routine,  ability  to  assume 
responsibility  and  resume  his  place  as  a  self-supporting  member 
of  the  community. 

' '  The  average  stay  in  the  home  is  from  four  to  six  months ;  no 
time  limit  is  set  on  this,  it  being  left  entirely  to  the  individual ; 
we  do  urge  at  admission  that  a  resident  plan  on  staying  for  a 
minimum  of  three  months,  preferably  six  months  before  he  at- 
tempts to  leave." 

2.  Alcoholics  Anonymous 

The  following  statement  was  submitted  to  the  subcommittee  concern- 
ing the  operation  of  Alcoholics  Anonymous  generally  and  the  special 
programs  in  connection  with  penal  institutions. 

"Alcoholics  Anonymous  is  a  fellowship  of  men  and  women  who 
share  their  experience,  strength  and  hope  with  each  other  that 
they  may  solve  their  common  problem  and  help  others  to  recover 
from  alcoholism.  The  only  requirement  for  membership  is  a  desire 
to  stop  drinking.  There  are  no  dues  or  fees  for  A.A.  membership ; 
we  are  self-supporting  through  our  own  contributions.  A.A.  is  not 
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allied  with  any  sect,  denomination,  politics,  organization  or  insti- 
tution ;  does  not  wish  to  engage  in  any  controversy ;  neither  en- 
dorses nor  opposes  any  eanses.  Onr  primary  purpose  is  to  stay 
sober  and  help  other  alcoholics  to  achieve  sobi-iety.  Anyone  who 
turns  to  A. A.  locally  or  through  our  international  service  office, 
can  be  assured  that  his  or  her  anonymity  will  be  preserved. 

"This  central  office  is  supported  by  44  registered  A. A.  groups, 
and  serves  an  area  which  covers  Alameda  County  and  parts  of 
Contra  Costa  County.  We  maintain  an  'Alcoholics  Anonymous' 
listing  in  local  telephone  books  and  handle  telephone  and  mail 
inquiries,  routing  them  to  the  appropriate  local  group.  Personal 
calls  for  help  are  given  to  the  secretary  of  the  group  geographically 
closest  to  the  caller.  The  group  secretary  contacts  a  member  who 
telephones  and  suggests  a  personal  visit  for  the  purpose  of  out- 
lining his  own  recovery  and  suggesting  that  the  newcomer  accom- 
pany him  to  a  group  meeting.  There  are  many  types  of  A. A.  meet- 
ings :  open^ — for  both  alcoliolics  and  nonalcoholics ;  closed — for 
alcoholics  only;  speaker  meetings — to  which  'outside'  speakers 
are  invited;  beginners'  classes — indoctrination  for  new  members. 

"The  central  office  serves  as  a  communications  center  for  inter- 
group  activities  in  this  area  and  as  a  service  center  for  groups 
and  individuals.  We  publish  a  directory  of  meeting  places  and  a 
monthly  bulletin.  We  maintain  a  supply  of  all  pamphlets  and 
books  published  by  'A. A.  World  Services,  Inc.' 

"Matters  affecting  A. A.  as  a  whole  in  tliis  area  and  the  affairs 
of  the  intergroup  are  handled  b,y  intergroup  representatives  who 
meet  once  a  month.  One  representative  is  chosen  from  each  group. 
A  five-man  service  committee  is  selected  by  the  intergroup  repre- 
sentatives to  administer  specialized  services  : 

"Office  Chairman:  Supervises  office  activities. 

"Beginners'  Classes:  Selects  and  supervises  instructors  for 
weekly  classes  especially  designed  for  the  newcomer. 

"PuhJic  Meeting  and  Pul)licifji:  Arranges  for  monthly  public 
meetings  at  a  downtowii  location  to  which  all  interested  persons 
are  invited.  An  effort  is  made  to  obtain  speakers  of  special  inter- 
est. Attempts  to  further  our  policy  of  attraction  rather  than  pro- 
motion at  the  public  level. 

"Telephone  Service:  Maintains  a  list  of  volunteers,  who,  in  con- 
junction Avith  a  telephone  exchange,  see  that  this  central  office 
telej)lione  number  is  answered  during  the  hours  that  the  office  is 
closed.  This  means  that  all  calls  to  the  office  number  are  handled 
in  the  same  way. 

"Hospital  and  Institutions:  This  activity  is  closely  allied  with 
the  larger  Northern  California  Hospital  and  Institutional  Com- 
mittee. Members  of  this  committee  visit  A. A.  gr()ui)s  in  city,  county, 
state  and  federal  prisons,  correctional  institutions  and  hospitals, 
Aviiere  regularly  scheduled  meetings  are  held.  A. A.  groups  are 
established  and  sponsored  by  A. A.  members  only  at  the  request 
of  the  administration  officials. 

"All  A. A.  work  is  voluntary,  as  we  follow  the  A. A.  tradition 
that  Alcoholics  Anonymous  should  forever  remain  nonprofessional; 


SUBCOMMITTEE  ON  CORRECTIONAL  FACILITIES  75 

however,  our  service  centers  may  employ  special  workers.  The  only 
paid  employee  in  the  area  is  the  fnll-time  secretary  at  the  central 
office. 

"The  Al-Anon  Family  Groups  consist  of  relatives  and  friends 
of  alcoholics,  who  realize  that  banding  together  they  can  better 
solve  their  common  problem.  There  are  five  such  groups  within 
the  area  served  by  this  central  office. 

"The  sole  purpose  of  A. A.  members  is  to  preserve  their  own 
sobriety  by  sharing  it  with  other  interested  alcoholics.  As  a 
society,  A. A.  has  therefore  avoided  affiliation  with  other  programs 
in  the  field  of  alcoholism.  Individual  members,  local  groups  and 
special  service  committees  do,  however,  contribute  their  experience 
freely  to  assist  doctors,  institutional  administrators,  law  enforce- 
ment officials  and  community  agencies  who  seek  to  help  problem 
drinkers. 

3.   Northern  Califorr)ia  Service  League 

Mr.  Joseph  It.  Silver,  executive  director,  NCSL,  submitted  the  fol- 
lowing statement  to  the  subcommittee  concerning  the  work  of  the 
organization  with  respect  to  the  local  jails. 

The  Northerii  California  Service  League  was  organized  in  1948, 
as  a  nonseetarian  agency,  to  demonstrate  the  need,  at  the  county 
jail  level,  of  the  type  of  casework,  counseling,  and  therapeutic 
services  found  only  in  the  state  prisons.  The  Northern  California 
Service  League  operates  in  the  county  jail,  in  San  Francisco  and 
San  Mateo  Counties.  Its  functions  are  three-fold : 

(1)  To  provide  casework  and  counseling  services  to  the  inmates 
of  the  county  jail. 

This  service  is  provided  by  a  staff  of  psychiatric  caseworkers, 
who  visit  the  jail  regularly  and  make  their  services  available,  on 
a  voluntary  basis,  to  any  man  or  w^oman  in  the  county  jail  who  has 
a  problem  they  wish  to  discuss  with  the  service  league  representa- 
tive. The  services  consist  of  many  personal  services  but,  most  im- 
portantly, of  counseling  with  the  inmates  in  regard  to  the  complex 
and  sometimes  obscure  reasons  for  the  individual's  involvement 
Avith  the  law.  These  services  are  aimed  at  better  adjustment,  in 
general,  for  the  individual  in  the  belief  that  by  helping  the  in- 
dividual with  his  total  adjustment  he  will  be  more  able  to  remain 
out  of  jail  and  certainly  more  able  to  avoid  more  serious  offenses 
which  might  lead  to  prison  sentence. 

The  service  league  works  with  the  prisoner  in  jail ;  and,  when 
indicated,  with  his  family.  It,  also,  works  with  the  prisoner  and 
his  family  after  his  release  from  jail,  helping  him  with  the  many 
problems  of  readjustment  to  the  community. 

From  time  to  time,  the  service  league  conducts  group  therapy 
programs;  for  example,  it  has  had  such  programs  with  narcotic 
addicts,  with  alcoholics,  as  well  as  heterogeneous  groups. 

(2)  The  Northern  California  Service  League  also  is  concerned 
with  the  general  conditions  in,  and  administration  of,  county  jails ; 
and,  therefore,  is  interested  in  any  developments  in  the  community 
that  may  help  improve  conditions  and  administration.  The  league 
has  been  instrumental  in  effecting  a  number  of  important  changes. 
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(3)  The  service  league's  third  function  is  that  of  helping  the 
community  to  understand  the  problems  of  the  county  jail  and  of 
the  misdemeanant  offender.  The  person  who  acquires  a  police 
record  runs  into  many  problems  in  regard  to  employment  and  ac- 
ceptance into  the  community  in  general ;  and,  unless  the  community 
can  accept  its  responsibilitj^  in  these  areas,  the  offender  is  very 
likely  to  become  a  recidivist. 

**In  addition  to  these  three  functions,  the  Northern  California 
Service  League  is  interested  in  exploring  the  possibilities  of  the 
most  effective  methods  of  preventing  the  recurrence  of  crime. 
Therefore,  it  engages  in  special  demonstration  and  research  proj- 
ects, from  time  to  time,  aimed  at  increasing  our  knowledge  and 
understanding  of  the  misdemeanant  offender  and  of  the  best  ways 
to  deal  with  him.  For  example,  the  Northern  California  Service 
League  is  now  writing  a  report  on  a  three-year  Intensive  Casework 
Project  aimed  at  learning  what  we  can  by  working  intensivelj^ 
with  a  small  caseload. 

''The  Northern  California  Service  League  is  a  private,  volun- 
tary agency,  supported  by  the  United  Crusade  and  by  individual 
memberships.  It,  thus,  is  an  example  of  the  way  in  which  the  total 
treatment  program  of  the  jail  can  be  increased  and  improved  by 
the  use  of  community  resources. 

4.   The  Profestanf  Episcopal  Hostel  of  San  Francisco— The  Henry  Ohihoff  House 

Father  K.   L.   Sandercock,   priest-director,  submitted   the   following 

statement  to  the  subcommittee  concerning  the  operation  of  this  facility. 

"An  institution  of  the  Diocese  of  California,  under  a  board  of 

governors,  and  directed  by  the  Diocesan  Department  of  Christian 

Social  Relations. 

"xV  residential  hostel  with  a  capacity  of  40  men. 

Sources  of  residents: 

"Men  are  referred  to  us  from  the  following: 

1.  Alcoholics  Anonymous 

2.  State  institutions 

3.  Adult  Guidance  Center  of  San  Francisco 

4.  Clergy 

5.  Social  workers 

6.  Jails  and  judges 

7.  "Word  of  mouth 

"Men  come  to  us  from  every  social  group,  every  class,  vocation, 
and  skill.  Many  are  highly  educated,  some  are  professional  men, 
some  have  no  more  than  a  sixth  grade  education. 

"Requirements  for  admission: 
"Our  three  requirements  for  admission  are  these: 
1,  A  sincere  desire  for  sobriety.  We  are  not  interested  in  men 
wiio  are  thinking  only  in  terms  of  temporary  sobriety,  or  dry- 
ing out,  of  a  temporary  resting  plaee  before  another  binge.  If 
a  man  has  made  the  decision  to  try  for  permanent  sobriety, 
we  can  help  him. 
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2.  Compatibility.  This  is  reciuired  for  the  sake  of  all  of  the  men. 
An  atmosphere  free  of  friction,  and  one  of  warm,  mutual 
understanding:,  is  a  most  important  part  of  our  therapy. 

3.  Employability.  A  man  must  be  employable,  and  must  go  to 
work.  He  must  meet  his  charges  here  (about  $25  a  week),  but 
more  important  steady  employment  is  essential  to  his  rehabili- 
tation. If  a  man  has  lost  his  "work  habits"  he  may  be  better 
off  at  some  such  institution  as  the  Salvation  Army. 

Program  of  Rehahilitation 

Screening :  Each  applicant  is  interviewed,  first  by  one  of  the  as- 
sistants, and  then  by  the  director.  The  purpose  of  these  interviews 
is  to  elicit  information  about  the  man's  background,  his  drinking 
problem,  and  his  compliance  with  the  requirements  for  admission. 
If  he  is  not  admitted  here,  he  will  be  referred  somewhere  else  for 
help.  If  he  is  admitted,  he  receives  preliminary  indoctrination. 

Therapy 

Our  therapy  falls  into  five  main  categories : 

First,  the  felloivship  of  the  house,  in  a  warm,  accepting,  under- 
standing group.  Men  who  have  been  in  the  house  for  long  periods 
undertake  the  education  of  the  new  man.  He  is  able  to  talk  out  his 
problems  and  find  insight  into  them.  Some  20  percent  of  the  men 
have  been  in  the  house  for  six  months  or  longer ;  these  now  form  a 
solid  core  who  do  much  to  help  the  newcomer. 

"Second,  counseling  from  the  director  and  the  staff  is  always 
available.  Most  of  the  men  take  full  advantage  of  this.  Notes  on 
each  counseling  interview  become  part  of  the  man's  confidential 
file. 

"Third,  group  meetings.  Attendance  at  a  regular  weekly  house 
meeting  is  mandatory  for  all  residents.  At  these  meetings  matters 
pertaining  to  the  house  are  dealt  with,  followed  by  group  discus- 
sion of  some  phase  of  the  drinking  problem.  New  residents  attend  a 
cycle  of  six  indoctrination  meetings  on  the  nature  of  alcoholism 
and  the  paths  to  recovery.  These  meetings  are  also  open  to  other 
residents.  Films  and  group  therapy  are  used  to  the  full. 

"Fourth,  A.A.  is  strongly  recommended  to  all  residents.  There  is 
one  open  A.A.  meeting  a  week  at  the  house  which  is  attended  by 
most  of  the  men  and  by  visitors.  Men  are  also  urged  to  attend 
other  A.A.  meetings  around  the  city  and  to  read  A.A.  literature. 
The  house  runs  on  A.A.  principles,  and  much  A.A.  is  talked  among 
the  men. 

"Fifth,  religion.  This  is  a  church  house.  There  is  a  chapel,  in 
which  services  are  held  daily,  as  well  as  on  Sunday.  Attendance  is 
entirely  permissive ;  men  who  come  do  so  of  their  own  free  will. 
They  often  make  use  of  the  chapel.  The  presence  of  the  chapel,  and 
the  atmosphere  it  gives  to  the  whole  house,  have  given  many  men 
help  which  would  otherwise  be  lacking. 

Length  of  Stay 

"At  present  there  is  no  limit  on  the  length  of  stay.  Thirty  days 
is  only  a  drying  out  period.  At  least  three  months  is  required  to 
bring  men  to  a  degree  of  stability.  We  desire  to  keep  them  for  at 
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least  six  months,  and  longer  when  necessary.  During  this  time  we 
look  for  a  change  in  personality  and  thinking.  If  this  does  not 
occur,  the  men  do  not  stay  sober. 

Jail  Records 

"Counting  as  a  jail  record  any  incarceration  other  than  10  days 
or  less  for  common  drunk,  we  have  had  only  about  10  percent  of 
the  men  who  have  come  to  tlie  house  with  jail  records.  No  special 
therapy  is  given  them.  Thej^  are  treated  as  is  everyone  else.  Their 
success  has  been  no  worse  and  no  bettor  than  that  of  the  other  men. 
Tlie  principal  difficulty,  aside  from  alcoholism,  seems  to  lie  in  poor 
employability,  and  in  a  loss  of  ambition  and  spark. 

Yale  School  of  Alcohol  Stndies 

The  priest-director  has  recently  participated  in  the  Yale  Summer 
School  of  Alcohol  Studies.  This  training  has  enabled  liim  to  im- 
prove and  broaden  the  therapy  of  the  house.  It  has  also  brought 
national  recognition  to  the  work  being  done  by  the  Henry  Ohlhoflf 
House. 

5.  The  Salvation  Army  Men's  Social  Service  Center,  San  Francisco 

Captain  Ceurge  Duplain,  manager,  has  submitted  the  following 
statement  to  the  subcommittee  concerning  the  San  Francisco  Center's 
program  for  the  treatment  of  alcoholics. 

' '  The  center  exists  for  the  long-term,  inpatient  treatment  of  the 
chronic  alcoholic  and  those  suffering  from  other  personality  dis- 
orders. Admission  is  selective  and  based  on  an  interview  and  two 
short  psychological  tests.  On  this  basis,  the  applicant  may  be 
admitted  on  30  days'  probation  during  which  he  is  given  a  com- 
plete physical  examination  in  the  center  clinic  which  is  staft'ed 
by  three  doctors  from  St.  Luke's  Hospital  and  by  the  center's 
own  R.N.,  and  also  a  battery  of  psychological  tests  which  take 
two  complete  evenings  to  administer,  and  which  predict  the 
patient's  response  to  psychological  treatment  and  indicate  the  type 
of  psychotherapy  which  should  be  provided. 

"Treatment  consists  of  the  semicontrolled  environment,  work 
therapy  in  connection  with  the  salvage  industries  which  provide 
the  income  of  the  center,  medical  care,  group  psj^chotherapy, 
iiidividnal  psychotherapy,  oi-gani/cd  recreation,  and,  last  but  by 
no  means  least,  religious  counseling,  education  and  worship.  The 
treatment  extends  from  six  months  to  two  j^ears  or  longer  as  re- 
quired. 

"The  residence  whicth  was  completed  three  years  ago  has  accom- 
modation for  125  men  in  multiple  (6  men)  rooms  or  in  private 
rooms.  It  also  contains  chapel,  dining  room,  reception  room,  recrea- 
tion room,  complete  with  snack  bar  and  pool  tables,  and  music  and 
T.V.  rooms.  There  is  also  a  first  cla.ss  library  and  writing  room. 

"The  Work  Therapy  Building,  situated  in  the  same  block,  has 
carpenters,  paint,  radio  and  T.V.,  electrical  appliance,  upholstery, 
stove,  refrigeration  and  bii-ycle  shops,  etc. 

"The  staff  consists  of  Captain  Duplain,  the  manager,  assistant 
officer,  chaplain  and  resident  psychologist,  two  part-time  psycholo- 
gists, eight  interns  from  five  universities  and  colleges  working  for 
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hijrher  degrees,  three  visiting  physicians,  one  i)art-time  R.N.,  resi- 
dence supervisor,  finance  officer,  public  relations  secretary,  sec- 
retarial and  clerical  help  and  numerous  employees  in  different 
catagories,  such  as,  truck  drivers,  clerks,  etc. 

(a)   Federal  Grant  to  Center  for  Study  of  Alcoholism 

A  five-year  ])r()gram  of  research  in  the  study  of  alcoholism,  involving 
over  $.300,000  in  federal  funds,  has  been  approved  for  the  center  by 
the  Office  of  Vocational  Rehabilitation  in  Washington,  D.C.  In  com- 
menting on  the  research  project,  Captain  Duplain  stated  that  "the 
project  will  be  another  step  forward  in  the  Salvation  Army's  program 
of  using  available  professional  resources  within  reach  to  assist  in 
bringing  wholeness  to  men  who  come  seeking  help  with  their  problems." 

According  to  the  report  on  the  purpose  and  objective  of  the  project, 
it  was  stated  :  * 

"The  project  is  to  demonstrate  by  means  of  a  professional  study 
and  by  resultant  improved  technicpies  of  treatment,  the  hypothesis 
that  the  rehabilitation  potential  and  employability  of  the  chronic 
alcoholic  can  be  increased  in  an  in-resident  care  and  treatment 
center  in  the  city,  and  to  co-ordinate  a  rural  farm  project  as  an 
adjunct  to  this  program. 

"The  purpose  of  this  project  is  to  demonstrate  the  relative  in- 
fluence of  the  several  factors  involved  in  rehabilitation  as  the 
process  occurs  in  a  religiously  motivated  and  oriented  therapeutic 
environment.  A  special  purpose  would  be  to  determine  the  response 
to  long-term  in-residence  care  and  treatment  in  a  semicontrolled 
enviromnent  and  also  to  demonstrate  the  Avillingness  to  accept 
prescribed  treatment  and  the  response  to  such  treatment  through 
the  use  of  a  qualified  research  team.  Efforts  will  be  made  to  demon- 
strate the  possibility  of  controlling  those  personality  disorders, 
of  which  alcoholism  is  a  .symptom,  to  such  a  degree  that  the  indi- 
vidual becomes  employable  and  cajiable  of  remaining  in  regular 
employment  and  enabling  him  to  attain  his  optimal  integration 
in  society." 

Such  studies  can  only  be  richly  i-ewarding  in  adding  to  our  knowledge 
and  expertise  in  treating  tliose  addicted  to  alcohol.  We  wish  the  center 
success  in  this  undei'taking  and  express  our  hope  that  their  findings 
will  not  only  aid  such  programs  as  those  conducted  by  the  center,  but 
the  nation.  State  and  localities  as  well. 

6.   The  Salvation  Army  Lytton  Men's  Social  Service  Center 

Captain  lioren  W.  Foote,  manager,  has  submitted  the  following 
statement  concerning  the  program  and  work  of  the  Salvation  Army  at 
the  Lytton  facility  in  treating  male  ah-oholics. 

Setting — The  Salvation  Army,  through  its  Men's  Social  Service 
Department  offers  a  residential  treatment  program  for  men  with 
alcoholic  or  other  personality  problems,  which  are  sufficiently 
incai)acitating  as  to  render  them  incapable  of  functioning  in  their 
conniiunity  or  family  group.  Tj\'tton  is  a  new  venture  in  Salvatio\i 
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The  Salvation  Army  Lytton  men's  social  service  center,  Healdsburg,  California,  store. 

*  The  products  sold  are  salvage  items  repaired  by  enroHees  as  part  of  the  work 
therapy  program.  The  income  from  this  activity  is  used  in  the  maintenance  of  the 
facility. 
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The  Salvation  Army  Lytton  men's  social  service  center,  Healdsburg,  California. 

Beef  production  program. 

While  visiting  the  center,   the  subcommittee  was  advised  that  all  of  the  beef  con- 
sumed at  the  center  Is  produced  on  the  farm. 
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Army  treatment  centers,  in  that  it  is  located  in  a  rural  setting.  It 
is  located  75  miles  north  of  the  Bay  area  on  Ilijihway  101,  in 
Sonoma  County.  It  lies  on  a  full  section  of  land  and  the  facilities 
include  the  main  building'  with  dormitory,  dining,  recreational, 
chapel  and  office  facilities;  hospital  for  medical  clinic;  Avarehouse 
and  shop  buildings ;  indoor  swimming  pool ;  gymnasium ;  and  a 
religious  education  building.  A  setting  is  provided  for  the  man  to 
gain  perspective  on  and  relief  from  his  problems  apart  from  the 
pressure  of  urban  areas.  Lytton  is  able  to  accommodate  50  men. 

Philosophy — The  Salvation  Army  believes  that  the  causes  which 
bring  men  to  its  centers  are  complex  and  varied.  There  is  no  single 
cause  and  no  single  simple  solution.  It  is  therefore  necessary  to 
have  a  broad  spectrum  of  treatment  methods  and  to  use  these  in 
combinations  designed  to  meet  the  needs  of  each  individual  case. 
The  program  is  meant  to  be  flexible  and  dynamic. 

Program — The  Salvation  Army  is  a  Christian  religious  organi- 
zation believing  that  a  relationship  between  God  and  man  is  of 
the  utmost  importance  and  the  foundation  for  relationships  be- 
tween men  in  society.  Through  it  a  man  finds  purpose  and  a  system 
of  values  to  guide  him  in  life.  Each  man  at  the  center  may  choose 
his  religious  preference  and  expression.  The  religious  program  con- 
sists of  weekday  morning  devotionals,  a  week  night  and  Sunday 
morning  chapel  services  and  individual  spiritual  counseling. 

"Individual  and  group  psychotherapy  is  available  for  those 
selected  who  indicate  a  need  and  capacity  to  use  this  type  of  help. 
Deep  emotional  conflicts  and  a  poor  tolerance  to  stress  underline 
the  presenting  symptoms  in  most  applicants. 

"Vocational  therapy  in  the  form  of  vocational  training  and  voca- 
tional retraining  occupies  a  major  portion  of  the  program.  ]\Iany 
of  the  men  admitted  have  eitlier  failed  to  acquire  vocational  skills. 
Sound  work  habits  are  a  must  if  a  man  is  to  seek  the  stability  of 
steady  employment. 

"Weekly  Alcoholics  Anonymous  meetings  are  held  at  the  cen- 
ter. Visits  to  the  Ilealdsburg  and  Santa  Rosa  chapters  is  also 
encouraged. 

"A  consulting  physician  visits  Lytton  and  every  man  admitted 
to  the  program  receives  a  complete  medical  examination  and  medi- 
cal foil  own  p. 

"Staff — The  manager  of  the  Lytton  Center  is  Captain  Loren 
Foote.  Among  the  staff  is  a  part-time  psychological  and  a  medical 
consultant. 

"Referral — Admission  is  by  referral.  Admission  is  entirely  vol- 
untary and  a  man  is  free  to  leave  at  any  time.  It  is  understood, 
however,  that  a  man  will  likely  not  benefit  by  a  stay  of  less  than 
six  months.  "When  admitted,  the  applicant  is  screened  for  suitabil- 
ity. A  man  is  accepted  on  probation  where  he  must  demonstrate 
his  suitability  and  motivation.  Once  in  the  full  program  each 
man's  jirogress  is  reviewed  periodically.  If  it  is  determined  at 
any  time  tliat  a  man  is  not  making  proper  use  of  the  program  he 
is  terminated  and  when  possible  is  referred  to  otiier  help." 
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7.   The  San  Francisco  Jail  Alcoholism  Clinic 

Dr.  Thomas  G.  Bond,  director,  submitted  the  following  statement 
to  the  subcommittee  concerning  the  work  and  program  of  the  Adult 
Guidance  Center  of  San  Francisco  in  the  treatment  of  alcoholic  in- 
mates. 

"In  1958,  the  Adult  Guidance  Center  of  San  Francisco,  a  city- 
operated  outpatient  clinic  exclusivel.y  for  the  care  of  alcoholics, 
established  a  branch  clinic  at  the  San  Francisco  County  Jail  No.  2 
located  in  San  Bruno,  California,  for  the  treatment  of  incar- 
cerated alcoholic  offenders.  The  clinic  was  subsidized  fully  for  the 
first  year  and  50  percent  for  subsequent  years  by  the  Division  of 
Alcoholic  Rehabilitation  of  the  California  State  Department  of 
Public  Health.  The  present  staff  consists  of  a  full-time  psychiatrist- 
director,  two  full-time  psychiatric  social  workers  and  one  half- 
time  psychologist. 

"The  program  operates  in  five  major  areas:  (1)  pharmacother- 
apy of  prisoners  in  acute  alcohol  withdrawal  both  at  city  prison 
(the  primary  detention  facility  for  San  Francisco  County)  and 
at  the  four  county  jails ;  in  addition  ataractic  drugs  are  admin- 
istered by  the  psychiatrist  and  jail  physician  to  disturbed  incar- 
cerated offenders;  (2)  screening,  psj^chological  testing,  and  clini- 
cal evaluation  of  newly  admitted  offenders;  (3)  inpatient  psycho- 
therapy of  offenders;  (4)  postdischarge  care  with  utilization  of 
a  large  spectrum  of  public  and  ])rivate  agencies  in  aiding  the 
offender  through  this  difficult  period;  (5)  consultations,  confer- 
ences and  other  liaison  with  all  agencies  and  individuals  concerned 
with  the  alcoholic  offender. 

"In  the  two  years  of  full  operation  ending  June  30,  1960,  the 
clinic  rendered  services  in  one  or  more  of  the  above  areas  to  3,800 
prisoners.  Service  visits  totaled  over  18,000  with  11,000  additional 
visits  made  by  the  jail  physician. 

"San  Francisco,  with  one  of  the  nation's  worst  alcoholism  prob- 
lems, last  year  had  over  28,000  drunk-related  arrests  constituting 
62  percent  of  all  arrests ;  in  the  last  fiscal  year  3,400  drunk-related 
offenders  were  sentenced  to  the  count.y  jails,  constituting  44  per- 
cent of  all  admissions  at  County  Jail  No.  2.  Although  many  of  these 
offenders  suffer  from  a  serious  and  advanced  alcoholism,  they  con- 
stitute, along  with  the  committed  inebriate,  the  largest  societal 
group  which  comes  in  contact  with  behavioral  scientists  in  the  age 
when  alcoholism  is  just  beginning  to  gain  public  recognition  as  a 
symptom  of  emotional  illness  rather  than  a  moral  stigma.  Accord- 
ingly, the  San  Francisco  Jail  Clinic  program  is  aimed  at  treatment 
of  the  alcoholic  offender  at  whatever  level  and  in  whatever  degree 
possible,  ranging  from  supportive  medication  through  utilization  of 
concerned  agencies  to  continuing  psychotherapy  on  discharge.  The 
basic  treatment  ])hilosophy  is  that  of  the  therapeutic  community 
supplying  as  much  help  as  possible  to  as  many  as  possible,  with 
treatment  firmly  based  in  ps.ychoanalytic  principle. 

"In  preparation  at  this  time  is  a  proposal  for  an  expanded  treat- 
ment program,  the  San  Francisco  Medical  Facility,  which  would 
convert  the  present  San  Francisco  County  Jail  No.  2  and  its  ex- 
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tensive  acreage  into  a  treatment  facility  at  county  level  similar  to 
state-level  facilities  at  Chino,  Vacaville  and  Deuel,  and  Avould  be 
available  to  all  misdemeanants  sentenced  in  San  Francisco  County 
as  well  as  to  court-committed  alcoholics  and  narcotics  users.  The 
proposal  will  be  submitted  to  San  Francisco's  Board  of  Supervisors 
early  next  year  and  will  probably  be  subsidized  by  the  Division  of 
Alcoholic  Kehabilitation  in  part.  The  aim  of  the  proposal  will  be 
primarily  to  demonstrate  tlie  feasibility  and  immense  economy  of 
such  a  comprcliensive  treatment  facility  at  county  level  to  other 
communities.  It  is  intended  to  be  similar  to,  but  more  active  than, 
similar  facilities  such  as  are  found  in  Alameda  and  Santa  Clara 
Counties. 

"With  the  establishment  of  the  San  Francisco  Jails  Clinic,  San 
Francisco  has  taken  its  first  steins  away  from  atavistic  and  punitive 
correctional  attitudes  and  toward  a  scientific  approach  to  the  emo- 
tional problems  of  offenders  and  effective  and  economical  treatment 
of  these  problems.  The  proposed  facility  will  continue  and  expand 
the  application  of  intel]i<ient  and  enlightened  contemporary  think- 
ing in  the  treatment  of  offenders." 

E.  RECOMMENDATIONS-NEED  FOR  IMMEDIATE  ACTION 
From  the  above  discussion  it  can  be  readily  seen  that  the  basic  theme 
of  every  approach  to  the  problem  of  treatment  and  care  of  alcoholics 
is  that  major  emphasis  must  be  placed  on  tlie  individual  and  his  prob- 
lem rather  than  his  conduct.  As  we  have  indicated,  in  every  community 
the  alcoholic  presents  a  major  problem.  This  is  no  isolated,  occasional 
problem,  but  a  constant  one  of  increasing  proportions.  In  the  Special 
Study  Commission's  1957  report,  it  was  stated  that  "  (t)he  average  pro- 
portion of  inmates  booked  for  drunkenness  in  the  county  jails  on  any 
given  day  ranges  from  about  30  percent  to  about  50  percent  or 
more. "^'^  The  Attorney  General's  Advisory  Committee  estimated  a 
similar  percentage  of  drunk  arrests  in  California  local  jails  annually.^** 
And  in  our  visits  we  too  observed  this  high  rate  of  alcoliolics  incar- 
cerated in  the  local  jails.  At  the  city  jail  in  Sacramento,  for  example, 
we  were  advised  that  17,563  arrests  on  charge  of  drunkenness  were 
made  in  1959,  and  of  this  number,  approximately  90  percent  of  the 
arrestees  were  released  without  court  appearance.  Similar  observations 
can  be  made  with  respect  to  Sacramento  County,  San  Joafpiin  and  San 
Francisco.  The  situation  has  not  greatly  clumged  from  that  uncovered 
15  years  ago.  And  as  late  as  1957  the  Special  Study  Connnission  con- 
cluded after  its  extensive  study:  "In  practically  all  jails,  the  alcoholic 
inmate  is  handled  as  an  ordinary  prisoner  after  lie  sobers  up.  Only  two 
or  three  larger  counties  have  developed  systematic  programs  to  rehabili- 
tate these  prisoners."  '^ 

Many  of  the  arrestees  are  repeaters.  They  are  picked  uj)  and  booked 
"release  with  sober,"  and  upon  release,  the  same  pattern  is  followed 
until  the  alcoholic  is  arrest(Ml  again  .Thus  the  infamous  "revolving  door 
mctliod"  is  well  establislied. 

This  condemnable  practice  is  indefensible  and  must  be  rephiced. 
There  is  little  argument  that  the  "revolving  door"  method  is  not  an 

"  Op.  (it.  snpi-n,  note  U,  p.  .30. 

">  California  Jails,  .September  12,  1956. 

^*  Op.  cit.  supra,  note  13,  p.  12. 
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economical  one  for  handlino'  this  <>roup  of  inmates.  Huge  sums  can  be 
incurred  in  the  circuitous  process  of  arresting  and  re-arresting  the 
same  persons.  In  an  analysis  report  to  Kings  County,  the  Board  of  Cor- 
rections quite  aptly  stated  tlie  alternatives  open :  ' '  Treat  the  prisoner 
[alcoholic]  or  expend  large  sums  for  detention  facilities  merely  to  force 
sobriety  during  rej^eated  periods  of  confinement. ' '  ^° 

Thus  the  question  is  not  whether  treatment  programs  are  needed,  but 
what  treatment  programs  are  needed.  And  while  there  is  a  contrariety 
of  views  as  to  what  programs  are  best  or  more  effective,  there  are  many 
approaches  which  merit  study  and  experimentation.  In  addition,  present 
practices  with  respect  to  the  disposition  of  alcoholic  offenders  should  be 
re-examined. 

(1)  Release  and  Postrelease  Followup  Procedures 

Release  and  postrelease  followup  procedures  in  local  jails  must  be 
re-examined.  For  treatment  while  incarcerated,  whether  it  be  compul- 
sory or  voluntary,  matters  little  unless  there  is  adequate  preparation 
of  the  subject  for  release  and  followup  treatment  if  such  a  course  is 
needed.  Many  of  the  approaches  discussed  above  point  up  the  need  for 
adequate  followup  procedures.  It  is  idle  to  provide  effective  treatment 
programs  while  incarcerated  only  to  discontinue  needed  treatment  after 
release.  We  therefore  strongly  urge,  as  a  practical  step,  that  local  cor- 
rectional systems — no  matter  what  treatment  programs  are  adopted — 
consider  the  very  important  fact  of  continuance  of  treatment  perhaps 
by  an  outpatient  clinic  or  private  agency,  after  an  alcoholic  has  been 
released  from  custody. 

(2)  Unconstitutionality  of  the  "Common  Drunkard"  and 

"Habitually  Drunk"  Statutes 

The  State  Supreme  Court's  recent  decisions  in  In  re  Newhern^'^  and 
People  V.  Pureault,'^'^  declaring  the  "common  drunkard"  and  "habitu- 
ally drunk"  statutes  unconstitutional,  have  generated  many  problems 
for  small  municipalities.  In  many  localities  "vagrants"  and  "drunks" 
are  committed  to  county  rehabilitation  centers  when  prosecuted  under 
the  ' '  common  drunkard ' '  and  ' '  habitually  drunk ' '  sections  of  the  Penal 
Code.  This  practice  had  the  advantages  of  alleviating  much  of  the  lo- 
cality's drunk  inmate  load — although  at  the  expense  of  the  county — 
and  also  providing  in  many  cases  some  type  of  treatment  for  the  inmate. 
While  this  practice  did  not  always  meet  with  the  wholehearted  approval 
of  the  receiving  county,  it  nevertheless  was  used.  And  in  response  to  our 
request.  Judge  Harry  J.  Borde,  Municipal  Court,  Santa  Monica  Ju- 
dicial District,  described  some  of  the  problems  resulting  from  the  New- 
hern  and  Pureault  decisions.  In  part  he  observed : 

"This  decision  [In  re  Newhern]  made  it  impossible  for  judges 
in  my  position  in  local  city  courts  to  incarcerate  persons  at  the 
Los  Angeles  County  Honor  Farm  for  a  period  of  up  to  six  months, 
during  which  time  they  were  placed  in  the  honor  farm  where 
they  could  receive  the  benefits  of  medical  attention  and  regular 
food,  and  enough  work  to  keep  them  occupied  in  accordance  with 

^Detention  and  Treatment  Program,  May  1960. 
21  3  Cal.  Rptr.  364  (1960). 
225  Cal.  Rptr.  849  (1960). 
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their  phj'sical  capabilities.  This  gave  a  judge  in  my  position  the 
only  alternative  of  one,  a  fine ;  second,  probation ;  and  third,  in- 
carceration in  a  city  jail.  In  mj'  opinion  none  of  these  is  of  any 
benefit  to  either  the  public  or  the  chronic  drunkard." 

Specificall}-,  the  court  held  in  the  Ncivhcrn  and  Pureault  cases  that 
the  terms  "common  drunkard"  (P.C.  Sec.  647.11)  and  "habituallj' 
drunk"  (P.C.  Sec.  273(g))  were  too  vague  and  indefinite  to  satisfj'  the 
constitutional  requirement  that  criminal  laws  must  be  clear  in  their 
terms  and  suificicntl}'  definite  on  their  face  so  that  no  one  is  compelled 
to  guess  at  what  is  proscribed  or  made  criminal.  In  both  cases  the  court 
discussed  at  length  the  difficulty  of  uniform  eufoi'cement  of  such  un- 
certain standards,  and  concluded  that  the  sections  could  not  stand. 

In  view  of  these  decisions,  and  the  use  particulary  of  the  "common 
drunkard"  section  of  the  Penal  Code  by  municipalities,  we  recommend 
reconsideration  of  these  statutes  with  a  view  towards  curing  the  consti- 
tutional defects. 

(3)  Treatment  Center  for  Alcoholics 

In  tlie  description  of  the  San  Francisco  Adult  Guidance  Center  and 
its  work,  the  value  of  such  an  installation  is  niuinestionable.  Not  only 
are  alcoholics  in  the  general  community  treated,  but  with  such  a  fa- 
cility, an  inpatient  outpatient  type  treatment  clinic  can  be  set  up  in 
the  local  jails,  particularly  the  farm  branches  where  treatment  may  be 
continued  after  release  of  the  inmate.  Moreover,  such  a  center  can 
serve  as  a  co-ordinator  for  public  and  private  agencies  and  groups 
that  operate  alcoholic  treatment  ])rograms.  We  believe  this  type  of 
center  offers  great  possibilities  and  therefore  we  recommend  that  mu- 
nicipalities, counties  and  state  efforts  be  co-ordiiuited  in  this  regard 
and  more  such  centers  be  established  in  key  localities  tliroughout  the 
State  in  order  that  each  locality  may  have  access  to  such  a  service. 

]\Iuch  has  been  learned  from  the  pilot  programs  of  the  Division  of 
Alcoholic  Rehabilitation.  The  initial  results  from  these  experiments 
have  been  very  eucouraging.  Continuation  and  expansion  of  these  ex- 
periments would  indeed  be  fruitful,  ])articularly  Avith  respect  to  the 
local  jail  problem  which  should  have  more  tie-in  such  as  the  type  de- 
•scribed  supra  with  resix'ct  to  tlie  work  of  the  pilot  projects. 

We  also  urge  careful  study  of  the  establishment  of  detoxification 
centers.  If,  as  is  generally  contended,  alcoholism  is  not  a  criminal  act 
but  an  illness,  then  serious  consideration  .should  be  given  to  propo.sals 
to  remove  the  handling  aud  treatment  of  alcoholics  from  local  penal 
systems  entirely. 

(4)  Sentencing  of  Alcoholics:  Flexible  or  Indeterminate  Sentence 

The  treatment  of  alcoholics  is  not  exclusively  medical.  Preparation 
for  release  and  followup  after  release,  as  we  have  discussed,  are  eqmilly 
important.  But  the  initial  treatment  to  a  great  degree  determines  the 
success  and  eft'ectiveness  of  any  followup  or  postrelease  treatment.  Con- 
sequently, the  adequacy  and  duration  of  the  treatment  to  a  large  extent 
determine  the  success  of  followup  procedures. 
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Each  alcoholic  inmate  presents  a  different  case  from  all  others.  There 
are  to  be  sure  basic  groupings  of  alcoholic  types,  but  in  fine,  each  case 
presents  unique  and  individualized  problems.  These  are  important  con- 
siderations in  treatment,  and  oft-time  may  well  determine  what  type 
treatment  program  for  a  particular  subject  is  needed.  But  under  our 
present  scheme,  there  is  no  provision  in  our  law  which  permits  a  court 
to  adjust  a  commitment  to  a  needed  or  recommended  treatment  pro- 
gram. Thus  sentenced  alcoholic  offenders  are  given  straitjacket-type 
sentences  of  a  specific  number  of  days  and  mechanically  serve  out  the 
imposed  mittimus  without  any  attempt  being  made  to  adapt  the  term 
of  sentence  to  a  kind  of  inpatient  treatment  program  that  will  enhance 
the  possibility  of  a  cure  or  improvement.  Such  a  practice  is  futile. 

In  Los  Angeles,  for  example,  Judge  Robert  Clifton,  Municipal  Court, 
Los  Angeles  Judicial  District,  has  described  a  practice  employed  in 
sentencing  the  skid  row  type  alcoholic  offenders  which  approximates 
an  indeterminate  sentence : 

"These  [alcoholic  convictees]  we  send  to  the  Los  Angeles  Police 
Department  Rehabilitation  Center  in  Bouquet  Canyon.  Deputy 
Chief  of  Police  Murdock  will  probably  explain  this  facility  to  you 
at  length.  The  defendant  is  ordinarily  put  on  proba.tion,  and  the 
imposing  of  sentence  is  suspended  for  one  year  on  condition  that 
he  shall  not  drink  nor  commit  any  violation  of  law,  and  that  he 
will  spend  an  initial  period  of  time  (ordinarily  120  days)  at  the 
rehabilitation  center.  'Good  time'  of  five  days  per  month  is  ordi- 
narily earned  so  that  the  maximum  term  is  not  more  than  100 
days.  Under  the  probationary  law,  the  sentence  may  be  modified 
or  shortened  at  any  time. 

The  defendants  are  encouraged  to  work  out  plans  to  get  off 
skid  row  and  back  to  a  regular  job,  to  their  families,  and  in  some 
cases  to  their  homes  or  jobs  in  other  cities  (these  plans  are  re- 
ported to  the  court  by  the  officers  at  the  rehabilitation  center), 
and  they  are  released  when  such  plans  are  practical  and  the  facts 
warrant  them.  In  a  way,  the  sentence  is  an  indeterminate  one,  for 
some  sentences  are  modified  at  30  days,  45  days,  etc.  (Emphasis 
added.) 

We  recognize  that  one  of  the  problems  with  the  use  of  the  "inde- 
terminate sentence"  device  is  the  general  disapproval  by  the  public 
of  long-term  jail  sentences  for  offenders  charged  with  drunkenness. 
But  this  notion  is  erroneously  premised,  for  an  indeterminate  sentence 
with  an  overall  limitation  of  two  years,  for  example,  would  not  be  im- 
posed to  punish  the  offender,  but  to  treat  and  therefore  help  him. 

This  erroneous  notion  also  points  up  the  need  for  a  more  extensive 
educational  program  for  the  general  public  relative  to  the  nature,  cause 
and  effects  of  alcoholism.  For  if  such  a  widespread  erroneous  notion 
is  permitted  to  go  uncorrected,  when  positive,  sustained  care  and  treat- 
ment programs  for  alcoholics  with  effective  follow-up  procedures  are 
unquestionably  needed,  the  result  is  a  kind  of  public  apathy  through 
ignorance  and  governmental  ineptitude. 
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Our  recommendation,  therefore,  is  that  consideration  be  given  to 
enactment  of  an  indeterminate  sentence  law  for  alcoholics  and  other 
classes  of  inmates  where  a  flexible  sentence  is  needed  in  order  to 
effectively  treat  and  rehabilitate  the  inmate. 

(5)   Study  Should  Be  Given  to  the  Matter  of  Proper  Booking  Procedures 
for  Arrestees  Charged  With  Drunkenness 

A  rather  widespread  practice  in  many  local  jails  is  that  arrestees 
charged  with  drunkenness  (and  other  offenses  such  as  disorderly  con- 
duct, malicious  mischief  or  traffic  violations)  are  not  booked  in  the 
same  manner  as  other  arrestees.  We  observed  this  practice  for  example 
in  the  city  jails  of  Sacramento,  San  Francisco  and  Oakland. 

The  reason  generally  given  for  this  practice  is  inadequate  space 
and  insufficient  personnel.  It  also  reflects  a  somewhat  tacit  acceptance 
of  the  "revolving  door"  method  of  handling  this  ela.ss  of  offenders. 
Failure  to  use  some  t.ype  booking  procedure  conceivably  could  result 
in  reduced  public  protection.  Conceivably  many  inmates  in  this  class 
maj^  have  committed  other  more  serious  offenses,  and  thus  would  escape 
detection  altogether,  although  they  may  be  arrested  many  times. 

This  is  not  to  suggest  or  recommend  that  a  "rap  sheet"  should  be 
built  up  on  every  arrestee,  for  such  a  practice  could  do  more  harm 
than  good.  What  we  do  suggest  is  that  alcoholic  arrestees  should  be 
booked  in  some  way  so  that  it  could  be  ascertained  at  subsequent  times 
how  many  arrests  had  been  made,  treatment  or  care  administered  and 
other  pertinent  information.  Perhaps  our  suggestion  is  part  and  parcel 
of  the  problem  of  treating  and  classifying  alcoholics  as  sick  people,  in 
need  of  medical  care.  Perhaps  our  procedures  with  respect  to  handling 
the  mentally  ill  or  tubercular  cases  can  serve  as  a  source  of  knowledge 
that  would  provide  needed  suggestions.  Our  purpose  here  is  merely  to 
point  up  the  problem  and  to  indicate  the  need  for  immediate  corrective 
action. 

Statistical  data  such  as  would  be  gained  from  systematic  reporting 
and  record  keeping  is  essential  in  treatment  oriented  programs.  Basic 
information  can  accurately  be  known  without  the  necessity  of  indulg- 
ing rough  approximations. 

This  problem  is  part  of  the  larger  problem  of  the  lack  of  uniformity 
in  local  jail  record  keeping.  There  is  a  distinct  need  for  the  formula- 
tion of  standards  for  uniform  record  keeping  on  the  local  jail  level. 
Mr.  Ronald  II.  Beattie,  chief.  Bureau  of  Criminal  Statistics,  Depart- 
ment of  Justice,  in  response  to  our  recpiest,  advised  of  the  efforts  of 
his  bureau  to  undertake  a  program  which  Avould  lead  to  the  formula- 
tion of  standards  for  local  detentional  record  keeping.  He  stated: 

"We  have  not  up  to  the  present  time  been  asked  specifically  for 
advice  relating  to  a  system  of  keeping  jail  records.  We  have  par- 
ticipated in  past  years,  along  with  representatives  of  the  Board 
of  Corrections,  in  completing  surveys  of  jails  in  Santa  Clara  and 
Los  Angeles  Counties.  These  surveys  have  indicated  that  there 
were  data  relating  to  jail  inmates  which  were  not  readily  aA'ail- 
able,  and  which  should  be  provided  for  in  any  improved  system. 
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' '  This  is  a  matter  that  we  liave  not  pushed  in  the  bureau  simply 
because  we  do  not  have  the  staff  to  handle  it.  During  the  last  three 
legislative  sessions  we  have  put  in  our  'B'  budget  a  re([uest  to 
establish  a  unit  in  Bureau  of  Criminal  Statistics  to  collate  ma- 
terials from  detention." 

The  subcommittee  recommends  that  funds  be  made  available  to  the 
Department  of  Justice,  Bureau  of  Criminal  Statistics  to  undertake 
the  study  and  collation  of  materials  relative  to  inmate  booking,  treat- 
ment and  handling  of  alcoholics  in  local  jails. 


VIII.     THE  PROBLEM  OF  THE   NORCOTIC  ADDICT 
AND  THE   LOCAL  JAILS 

A.    GENERAL 

The  problem  of  the  narcotic  addict  is  quite  different  from  that  of 
the  alcoholic.  At  present,  an  elaborate  fabric  of  local,  state  and  federal 
laws  constitute  the  chief  method  of  dealing  with  these  offenders  rather 
than  treatment  oriented  ])ro<j;rams.  In  its  first  report,  Narcotic  Arrests 
in  California,  July  1,  Itl'iK-Juiie  30,  ]f)60,  the  Department  of  Justice, 
Bureau  of  Criminal  Statistics,  reports  that  17,060  narcotic  related 
arrests  were  made  in  the  State  during  the  one-year  period,  and  from 
a  stud3''  of  these  arrestees,  it  was  estimated  that  approximately  10,000 
narcotics  are  in  the  State.  The  Department  of  Justice  made  similar 
observations  in  its  mid-year  report,  Crime  in  California,  Mid-Year  Sum- 
mary 19G0.  In  its  1959  report,  "Narcotics  in  California,"  the  Depart- 
ment of  Corrections  estimated  the  cost  of  narcotic  trafific  in  California 
to  be  over  $65,000,000,  wliicii  includes  costs  for  institutional  operations, 
parole,  capital  outlay,  arrest,  trial,  transportation,  and  the  economic 
waste  involved.  Similar  estimations  were  voiced  by  the  Senate  Interim 
C.onnnittee  on  Narcotics  in  its  extensive  rcjiort  in  June,  1959,  and 
the  subcommittee  on  Narcotics  and  Dangerous  Drugs  of  the  Assembly 
Interim  Committee  on  Public  Health  in  a  Marcli,  1959,  rei)ort.  The 
common  conclusion  from  all  of  these  reports  is  that  the  problem  has 
not  lessened ;  rather,  it  has  increased. 

Primarily  narcotic  offenders  are  encountered  on  tlie  local  level.  The 
offense  of  addiction,  a  misdemeanor,  punishable  by  a  sentence  of  90 
days  to  one  year  in  a  county  jail,  constitutes  the  major  source  of  nar- 
cotic arrestees.  It  should  also  be  noted  that  a  person  convicted  of  addic- 
tion nuiy  be  placed  on  probation  for  a  period  not  to  exceed  five  years, 
but  in  all  eases,  convictees  must  be  confined  in  a  county  jail  for  at 
least  90  days.  In  addition,  a  large  portion  of  the  felony  narcotics  viola- 
tions are  handled  on  the  local  level.  Consequently,  local  treatment  pro- 
grams and  approaches  are  important  because  of  the  predominance  of 
the  pro])lem  on  this  level. 

B.    SOME  OF  THE   NOTABLE   NARCOTIC  TREATMENT  AND  DETECTION 
PROGRAMS   IN   OPERATION  ON  THE  LOCAL  LEVEL 

Los  Angeles  County,  which  has  the  largest  narcotic  problem  in  the 
State,  has  only  recently  initiated  a  treatment  program. 

An  addict  sentenced  to  jail  or  probation  in  Los  Angeles  is  initially 
placed  in  the  county  jail  for  a  i)eriod  of  from  two  weeks  to  30  days. 
Following  this  period,  the  addicts  are  transferred  cither  to  Wayside 
Honor  Paucho,  where  they  are  treated  just  as  all  other  prisoners,  or  to 
Mira  Loma,  where  a  pilot  study  on  narcotic  addicts  is  being  conducted. 
The  treatment  program  consists  of  group  therapy,  counseling  and  guid- 
ance from  occui)ationa1  therapists  aiul  psychologists.  While  testifying 
before  the  Subconnnittee  on  Narcotics  and  Dangerous  Drugs  of  the 
Assembly  Interim  Comniittee  on  Public  Health,  the  chief  of  the  Divi- 
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sion  of  Corrections  of  the  Los  Angeles  County  Sheriff's  Department, 
expressed  a  somewhat  pessimistic  view  of  the  success  of  this  venture: 
''Just  as  most  people  feel  thej'  have  been  unsuccessful  in  curing  the 
alcoholic  medieallj',  we  feel  we  are  unsuccessful  in  curing  the  narcotic 
addict  from  this  standpoint.  It  requires  something  much  more  than 
that.  We  don't  know  when  an  addict  is  'cured.'  If  a  man  stays  off  the 
use  of  the  drugs  for  a  year,  is  he  cured?  We  have  just  about  come  to 
the  point  of  believing  that  if  a  man  could  spend  his  entire  lifetime 
without  a  recurrence  of  the  use  of  narcotics,  then,  and  only  then,  is  he 
a  'cured'  addict.  We  feel  the  problem  is  a  community  problem  and  that 
it  must  be  solved  in  the  community.  *  *  *  Emphasis  should  be  placed 
on  stopping  this  thing  from  happening,  from  creating  new  customers 
for  our  business. ' ' 

Although  San  Francisco  has  a  narcotic  problem  second  only  to  that 
of  Los  Angeles,  at  the  county  jail  no  treatment  program  is  in  operation. 
The  Northern  California  Service  League,  a  private  organization,  con- 
ducted a  pilot  treatment  program  for  narcotic  addicts  in  San  Francisco 
between  February,  1953  and  June,  1956. 

At  Alameda  County's  Santa  Rita  Rehabilitation  Center  a  treatment 
program  for  narcotic  addicts  is  evolving.  Previously  these  addicts  were 
treated  in  the  alcoholic  clinic  at  the  center.  As  reported  in  the  clinic's 
Ten  Year  Report:  1949-1959,  about  35  percent  of  the  inmates  at  Santa 
Rita  "are  involved  with  narcotics  to  some  degree."  Thus  with  such  a 
high  incidence  of  addiction,  studies  were  undertaken  by  the  staff  of  the 
clinic  to  devise  new  methods  of  detection  and  treatment. 

In  1955  the  staff  initiated  two  studies,  one  pertaining  to  the  social 
history  and  makeup  of  drug  addicts  (A  Special  Study  of  141  Drug 
Addicts  Januarj^-June,  1955),  and  the  other  concerned  the  use  of  the 
new  antinarcotie  drug,  Xalline,  in  the  detection  of  addictees.  The  social 
liistory  study  provided  the  staff'  with  valuable  background  information 
concerning  the  character  and  behavior  of  addictees,  and  the  latter  study 
led  to  the  adoption  of  the  Nalline  test  for  detection  of  addictees  by  the 
Oakland  Police  Department  in  1956.  Thus  the  Oakland  Police  Depart- 
ment became  the  first  metropolitan  police  department  in  the  United 
States  to  utilize  the  Nalline  test.  During  the  same  period,  the  Alameda 
County  District  Attorney's  office  also  adopted  the  test  for  detection 
and  prosecution  of  narcotic  addicts.  Under  both  programs,  however, 
consent  of  the  suspect  must  be  obtained  before  a  test  is  given.  Both  the 
county  and  city  have  reported  success  with  the  test.  In  1959  the  Dis- 
trict Attorney  of  Alameda  County  informed  the  Senate  Interim  Com- 
mittee on  Narcotics  that  the  number  of  crimes  attributed  to  narcotic 
addicts  has  decreased  40  to  50  percent.  In  the  Oakland  Police  Depart- 
ment's publication.  Narcotics  Addiction  and  Nalline,  in  a  study  of 
nearly  5,000  test  results,  based  on  selected  offenses  characteristic  of 
the  addict,  the  following  comparison  was  made  between  the  year  1955, 
a  pre-Nalline  test  year,  and  1958,  when  the  test  was  being  fully  utilized. 
Offense  1955  1958     Percent  of  change 

(1)  Robbery    731  577  —21 

(2)  Burglary 3,094  2,694  —13 

(3)  Auto  burglary 1,062  561  —47 

(4)  Auto  clout 877  671  —23 

(5)  Prostitution   268  201  —25 
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Success  has  also  been  reported  in  use  of  the  Nalline  test  with  i)ro- 
bationees.  In  the  Oaldand  Police  Department's  publication,  A  New 
Approach  to  the  Detection  of  Narcotics — Nalline,  1957,  it  was  reported  : 
''To  further  increase  the  effectiveness  of  the  Nalline  projrram,  Oakland 
]Munieipal  Court  judgfcs  ag^reed  to  sentence  all  convicted  addicts  to 
from  three  to  five  years  probation.  As  a  condition  of  probation  tlie  sub- 
ject is  re<iuired  to  report  at  least  once  a  month,  on  one  day's  notice 
from  his  probation  oificer,  for  a  Nalline  test.  If  the  probationer  fails 
to  pass  the  test,  his  probation  is  violated  and  he  is  returned  to  custody. 
This  knowledge  acts  as  a  great  crutch  for  the  weak  personality  Avho 
cannot  stay  off  drugs  on  his  own  initiative.  Oakland  police  files  already 
reflect  the  case  histories  of  several  heavily  addicted  individuals  Avho  are 
now  rei)orting  regularly  for  Nalline  tests — and  who  now  evidently  are 
able  to  withstand  the  temptation  to  return  to  their  former  addiction. 

This  therajKHitic  aspect  of  the  Nalline  program  has  several  obvious 
values:  (1)  it  provides  tlie  former  addict  with  the  help  he  needs  to 
stay  away  from  drugs  while  he  develops  again  into  the  worthwhile  and 
productive  citizen;  (2)  it  cuts  deeply  into  the  rates  of  crime  against 
property  because  the  addict-thief  may  now  be  kept  out  of  trouble  on  a 
more  or  less  permanent  basis  rather  than  just  for  the  few  months  Avhile 
he  is  serving  a  jail  sentence;  and  (3)  it  tends  to  reduce  the  total  nar- 
cotics problem,  since  the  seller  of  narcotics  Avill  not  stay  where  he  has 
no  market,  and  as  the  sellers  become  more  scarce,  fewer  people  will  be 
exposed  to  unlawful  addiction. ' ' 

Nalline  has  been  used  for  narcotic  testing  in  a  number  of  localities 
in  addition  to  the  above,  among  them  being  the  cities  of  Sacramento, 
Stockton,  San  Francisco,  San  Jose,  Long  Beach,  Pasadena,  Indio,  Santa 
Ana  and  the  counties  of  Marin,  Riverside,  Ventura,  Monterey  and  Los 
Angeles. 

Li  many  of  these  localities  this  subcommittee  is  of  the  view  that  the 
Nalline  test  has  not  been  utilized  to  its  fullest,  consequently  the  results 
realized  have  been  meager  or  nil.  To  mention  three  instances,  in  the 
City  of  Sacramento,  Los  Angeles  and  San  Francisco,  a  stepped-up  and 
competently  administered  Nalline  narcotic  detection  test  program 
would  go  a  long  way  towards  correcting  some  of  the  problems  narcotic 
otT'enders  create.  "We  believe  that  the  results  realized  in  Oakland  and 
Alameda  County  can  be  similarly  realized  elsewliere. 

We  wish  also  to  connnent  on  an  observation  made  by  the  Joint  Judi- 
ciary Committee  on  Administration  of  Justice  in  its  third  and  final 
report.  Crime  and  Criminal  Courts  in  California,  in  1959,  where  the 
practice  of  many  state  courts  of  disregarding  a  prior  offense  in  sen- 
tencing a  second  offender  was  sharply  pointed  up  and  critized.  The 
practice  resulted  from  the  State  Supreme  Court's  decision  in  People  v. 
Burke,  47  Cal.  2d  45  (1956),  where  it  was  lield  that  a  trial  judge  may, 
in  his  discretion,  treat  a  defendant  as  a  first  offender  and  disregard 
the  prior  conviction  under  Section  1385  of  the  Penal  Code,  which 
authorizes  a  trial  judge  to  dismiss  an  action  "in  the  interests  of  jus- 
tice" either  sua  spontc  or  upon  application  of  the  prosecuting  attorney. 

Tliis  conflict  arose  after  stiffer  penalties  for  second  offenders  (.see 
Ilealtli  and  Safety  Code,  Div.  X)  were  enacted  in  1953  and  1954.  This 
])rac1ice,  in  our  view,  points  up  the  core  of  the  problem,  namely,  whether 
different   approaches   to   the   problem   of    the    narcotic   addict   should 
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be  explored,  rather  than  to  merely  continue  to  make  the  laws  "  stiff er." 
Onr  recommendation,  then,  is,  that  serious  and  careful  study  should 
be  given  the  entire  problem.  The  testimony  of  many  of  tlie  judges 
included  in  the  joint  committee's  report,  demonstrates  that  "stiffer, " 
canonalized  laws  is  not  enough,  each  individual  case  presents  special 
factors  which  cannot  be  accurately  assessed  or  considered  under  our 
present  scheme. 

C.    NATIONAL  STUDY:   NATIONAL  ASSOCIATION  FOR  THE 
PREVENTION  OF  ADDICTION  (NAPAN) 

Recently  a  national  organization  "to  fight  drug  addiction  with  a 
$7  million  program  over  the  next  three  years"  was  formed  in  New 
York  under  the  leadership  of  Joseph  ¥.  Carlino,  Speaker  of  the  New 
York  State  Assembly.  The  newly  formed  organization.  National  Asso- 
ciation for  the  Prevention  of  Addiction  (NAPAN),  has  three  major 
objectives : 

"Development  of  a  program  of  community  education  in  co-oper- 
ation with  educational  departments  and  school  systems,  community 
service  organizations,  religious  denominations  and  social  agencies. 

"Research  and  investigation  into  the  legislative  and  law  en- 
forcement aspects  of  drug  addiction  to  determine  the  most  effec- 
tive policies  in  these  fields. 

"Research  into  the  causes  of  addiction  and  improvement  of 
methods  of  treatment. 

"A  pilot  project  is  planned  with  establishment  of  an  experi- 
mental and  research  institute  and  hospital  as  a  center  for  scien- 
tific, medical,  legislative  and  education  studies. ' ' 

Such  an  undertaking  is  long  overdue.  It  is  our  hope  that  NAPAN 
will  succeed  in  its  objectives  and  that  the  knowledge  gained  will  be 
useful  in  future  attempts  to  fashion  and  formulate  corrective  pro- 
grams for  the  narcotic  addict. 


IX.      PROBATION  AND  PAROLE 

A.    PROBATION 

Probation  has  been  an  important  procedure  in  California  corrections 
since  1903.  And  througli  the  years  it  has  become  one  of  the  basic 
approaches  to  aiding  offenders  in  reconstructing  their  social  and  per- 
sonal lives.  To  be  sure,  probation,  being  a  county  and  therefore  local 
corrective  function,  has  done  much  to  bring  about  changes  in  the  tra- 
ditional role  of  our  local  penal  institutions. 

In  December,  1957,  the  Special  Study  Commission  on  Correctional 
Facilities  and  Services  published  its  report  captioned,  "Probation 
in  California,"  in  which  many  of  the  problems  extant  in  the  adminis- 
tration of  county  probation  were  studied  in  detail. 

While  it  is  not  our  purpose  here  to  summarize  the  findings  of  the 
commission,  which  would  indeed  be  a  colossal  task,  or  to  touch  on 
every  point  of  significance  and  interest  stated  in  the  report,  we  shall 
comment  on  several  of  the  more  salient  points.  The  commission  very 
ably  traces  the  history  of  probation  in  the  United  States  and  its  wide- 
spread groAvth  and  use.  The  pattern  in  California  has  been  typical  of 
the  national  trend.  But  of  particular  interest  is  the  fact  that,  numeri- 
cally, probation  has  become  the  most  important  correctional  activity 
in  the  State  since  World  War  II. 

As  reflected  in  the  report,  at  the  end  of  1957  there  were  90,000  indi- 
viduals under  the  jurisdiction  of  probation  departments,  Avhich  was 
twice  the  number  in  institutions  ancl  on  parole. 

But  even  Avith  this  encouraging  trend,  it  nevertheless  remains  that 
probation,  as  a  rehabilitative  technique,  has  not  kept  apace  with  the 
increasing  and  changing  needs  and  demands  of  present  day  penal 
institutions.  There  are  serious  weaknesses  in  California  probation 
services.  Some  counties,  according  to  the  report,  have  little  more  than 
token  departments,  even  though  under  our  present  statutory  scheme 
every  county  can  either  singly  or  collectively  effectuate  a  worthwhile 
probation  program.  In  its  mich-ear  report,  "Crime  in  California  1959," 
the  State  Department  of  Justice  (Bun^an  of  Criminal  Statistics) 
noted  that  the  per  capita  rate  of  probation  grants  during  the  first 
half  of  1959  decreased  by  12  percent  from  the  first  half  of  the  1958 
rate.  And  when  measured  in  terms  of  offense  categories,  in  homicide, 
assault  and  sex  offenses,  the  rate  of  probation  grants  increased,  while 
there  was  a  general  decrease  in  all  other  offense  groups.  It  was  also 
reported  that  during  this  same  peri(Kl,  jail  sentences  increased  in  rate 
by  5  percent  for  the  first  half  of  1959  over  the  first  half  of  1958  on  a 
statewide  basis.-^ 

The  consequence  of  a  reduction  in  the  rate  of  probation  grants  and 
an  increase  in  the  rate  of  jail  sentences  is  overcrowding  of  jails — one 
of  the  already  chronic  problems  of  the  local  jails. 

While  the  above  statistics  indicate  a  general  decline  in  rate  of  pro- 
bation grants,  they  do  not  reflect  the  full  picture.  I\Iany  of  the  felony 

w  page  35. 
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defendants  granted  probation  (in  1957  49.6  jiercent  ont  of  the  9,014 
felons)  were  given  jail  sentences  as  a  condition  of  probation.  This 
means  that  several  probationees  spent  some  time  in  jail  which  of  conrse 
increased  the  total  jail  popnlatioti. 

Using  jail  sentence  as  a  condition  of  probation  is  of  particular  inter- 
est becanse  many  countries,  notably  England,  and  states,  do  not  em- 
ploy this  procedure.-^  Moreover,  it  is  generally  regarded  as  violative 
of  a  basic  principle  of  probation — suspension  of  sentence  in  lieu  of 
incarceration.  To  be  sure,  it  has  its  merits  in  some  cases.  It  gives,  for 
example,  the  alcoholic  a  period  for  physical  rehabilitation.  It  provides 
supervision  on  release  for  jail  prisoners  who  would  otherwise  have 
none.  But  the  jail  sentence  very  frequently,  perhaps  most  frequently, 
is  imposed  as  a  punitive  measure  and,  as  such,  runs  contrary  to  the 
basic  principles  of  probation  as  a  control  and  treatment  process  rather 
than  a  punitive  process. 

Another  problem  which  is  rather  widespread  in  probation  today  is 
the  wide  variance  in  its  use  in  the  58  counties  of  the  State.  In  its 
report,  the  commission  set  forth  detailed  statistical  data  showing  the 
variations  between  counties  and  classes  of  offenses. 

The  commission  also  reports  a  steadily  increasing  total  probation 
caseload  which  has  produced  serious  problems  of  efficiency  in  operation 
even  though  there  has  been  a  marked  increase  in  probation  personnel. 
In  departmental  organization,  the  several  local  probation  departments 
have  also  shown  tangible  progress:  while  there  were  only  11  counties 
with  differentiated  departmental  structures  (separate  handling  of 
juvenile  and  adult  cases)  in  1948,  there  were  25  such  counties  in  1956. 
During  the  same  period,  counties  with  juvenile  halls  increased  from 
36  to  39 ;  county  camps  or  ranches  from  7  to  13 ;  and  counties  with 
full-time  probation  chiefs  increased  from  47  to  51. 

The  work  of  the  study  commission  and  its  recommendations  were,  to 
be  sure,  an  invaluable  service  to  local  correctional  personnel,  the  Leg- 
islature and  the  State.  We  recommend  this  effort  and  heartily  recom- 
mend future  studies  of  this  kind. 

Many  of  the  recommendations  of  the  commission  have  been  enacted 
into  law.  To  mention  those  relevant  here:  (1)  state  subsidy  for  camps 
for  juveniles  (Welfare  and  Institutions  Code,  Sections,  962-6).  The 
Youth  Authority  reports  that  approximately  $3,000,000  has  been 
expended  or  encumbered  under  this  measure.-^  (2)  Broadening  of  eligi- 
bility for  adult  probation  (Penal  Code  Section  1203). 

Two  of  the  commission's  major  recommendations,  however  (state 
subsidy  for  additional  county  probation  officers  (S.B.  642)  and  con- 
fidentiality of  adult  probation  case  reports  (S.B.  853)),  were  not  acted 
upon. 

(1)  Legislative  Recommendations 

The  need  for  a  state  probation  subsidy  has  long  been  recognized. 
Even  before  the  Special  Study  Commission's  1957  Report,  the  Special 
Crime  Study  Commission  on  Adult  Correction  and  Release  Procedures 

-'  A  study  of  this  iDractice  and  the  extent  of  its  use  in  California  was  the  subject  of  a 
special  study,  So7ne  Factors  in  the  Use  of  Jail  as  a  Condition  of  Probation,  Dept. 
of  Youth  Authority,  Research  Rpt.  No.  1,  January  5,  1959. 

=s  Memorandum  from  Mr.  A.  LaMont  Smith,  former  executive  officer  of  the  Board  of 
Corrections,  March  30,  1960. 
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recommended  similar  legislation  in  1949.  Tlie  necessity  for  such  leg- 
islation has  not  lessened ;  if  anything,  it  has  increased. 

As  we  briefly  pointed  out  above,  there  is  an  urgent  need  to  improve 
the  effectiveness  of  existing  services.  With  present  caseloads  being 
what  they  are,  of  necessity  probationary  supervision  cannot  be  any- 
thing but  perfunctorj',  and  ineffective.  To  illustrate  the  matter,  the 
federal  probation  service  has  reduced  its  average  caseload  from  117 
to  78 — to  accord  with  reconnnended  standards,  while  the  average  adult 
caseload  in  California  has  risen  to  205. 

For  many  reasons,  there  has  been  little  done  on  the  county  level  to 
reduce  this  enormous  caseload  and  reverse  this  unhealthy  trend.  Much 
of  the  problem  stems  from  the  fact  that  many  of  the  smaller  counties 
do  not  have  the  necessary  resources.  Hence,  some  assistance  from  the 
State  is  imperative.  In  these  times  of  high  population  mobility  and 
growth,  local  sjiheres  of  government,  in  relation  to  the  State,  become 
relatively  less  important  in  dealing  with  social  and  economic  problems. 

An  additional  reason  can  also  be  given  for  a  state-local  program :  a 
subsidy  program  would  make  possible  an  increased  use  of  probation; 
thus  many  inmates  now  being  sent  to  state  institutions  could  be  satis- 
factorily supervised  on  the  local  level  at  a  much  lower  cost  of  the 
present  practice  of  incarceration. 

We,  therefore,  recommend : 

(a)  Add  Welfare  and  Institutions  Code  Section  1760.8  to  establish 
a  state  subsidy  program  ivhich  would  enable  counties  to  enlarge  their 
probation  department  staffs  as  required  to  meet  minimum  standards 
in  the  investigation  and  supervision  of  probationers. 

With  respect  to  the  practical  problems  of  a  subsidy  formula,  the 
commission  recommended:  "[T]he  commission  suggests  a  simple 
grant-in-aid  subsidy  with  50  percent  matching  funds  contributed  by  the 
State  to  counties  which  add  new  probation  positions  following  the  effec- 
tive date  of  legislation,  and  which  comply  with  the  minimum  standards. 
This  method  would  insure  the  simplest  administrative  arrangement  for 
the  start  of  a  subsidy  program.  Following  three  and  four  years  of 
operation,  it  would  be  desirable  to  review  the  formula  to  determine  if 
considerations  of  hardship  and  equity  should  dictate  some  changes.  "^^ 

The  Youth  Authority,  probation  services  section,  could  be  charged 
with  administration  of  the  plan,  with  the  requirement  that  the  Board 
of  Corrections  approve  local  probation  standards  developed  by  the 
Youth  Authority. 

(b)  Add  Section  1760.9  to  Welfare  and  Institutions  Code  to  provide 
for  a  state  subsidy  to  counties  to  cover  one-half  of  the  cost  of  subven- 
tions to  be  awarded,  j^ersons  employed  in  county  probation  work  for 
special  study  and  training. 

As  we  discussed  earlier,  the  need  for  better  trained  local  correctional 
personnel  is  one  of  the  major  problems  facing  localities  today.  Without 
Ijrojicrly  ti-ained  personnel,  tiie  entire  correctional  program  suffers.  We 
believe  that  with  the  adojjtion  of  this  proposal  many  localities  Avould 
avail  themselves  of  an  opj)<»rt unity  to  improve  the  caliber  of  this  phase 
of  their  correctional  personnel.  The  need  for  such  a  program  as  we  pro- 
pose assumes  added  importance  in  view  of  the  observation  of  the  Spe- 

'o  Probation,  Jails  and  Parole,  January  16,  1957,  p.  21. 
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cial  ^^tiuly  Coininission  that  probation  is  "the  most  ini]iortaiit  cor-rec- 
tioiial  activity  in  the  State  ..." 

Our  pro])osal  is  not  new.  It  was  first  considered  durinj:i'  tlie  ID")? 
Ueo-nlar  Session  (S.B.  No.  8r)2)  but  was  not  acted  upon.  Delay  is  costly. 
We  th(M-efore  nrs>'e  early  and  favorable  consideration  of  this  reconi- 
nuMidation. 

Another  matter  which  the  Special  Study  Commission  considered  was 
tlie  necessity  for  confidentiality  of  probation  investi<?ation  reports. 
After  conductinii'  a  survey,  the  commission  reported:  "A  sli<>ht  major- 
ity of  llie  superior  court  and  municipal  court  judj^'es  and  a  very  «>reat 
majority  of  the  defense  attorneys  .  .  .  asserted  that  the  probation  re- 
jiort  should  be  a  confidential  document.  Furthermore,  it  should  be  con- 
fidential after  it  is  filed.  These  conclusions  w^ere  approved  unanimously 
by  the  commission's  advisory  committee  on  court  processes  in  proba- 
tion." -' 

The  reasoning'  behind  this  proposal  is  that,  although  a  probation 
re])ort  is  an  official  court  document,  it  is  at  the  same  time  a  "clinical 
case  report.''  And  being  the  latter,  it  would  be  in  keeping  with  basic 
principles  of  good  clinical  practice  to  prescribe  some  measure  of  con- 
fidentiality for  these  reports.  It  would  also  facilitate  the  probation 
officer's  access  to  essential  data,  result  in  more  complete  reporting  of 
information  to  the  court,  and  safeguard  not  only  the  probationee,  but 
also  the  probation  officer's  sources  of  information. 

One  of  the  main  objections  to  this  proposal  is  that  public  access  to  in- 
formation on  which  court  decisions  are  bottomed  should  be  preserved; 
that  use  of  "secret  reports"  for  a  judicial  decision  could  result  in  seri- 
ous infringements  of  personal  liberties. 

While  our  concern  too  is  that  due  regard  must  be  accorded  the  per- 
sonal rights  and  liberties  of  each  individual,  the  oft-voiced  objection 
misconceives  the  nature  of  probation.  An  award  of  probation  is  not  a 
right  but  a  mere  act  of  clemency  which  may  be  granted  or  withheld  in 
the  sound  discretion  of  a  court.  See,  People  v.  Goldberg,  314  P. 2d  151, 
152  C.A.2d  562  (1957)  and  Peojjle  v.  Taylor  3  Cal.  lipts.  186,  178 
A.C.A.  492  (1960). 

It  would  appear,  then,  that  Math  the  two  contending  considerations, 
public  access  to  information  and  confidentiality  of  probation  reports, 
the  former  should  give  way  to  the  latter.  Such  would  be  in  keeping  with 
the  developing  trend  towards  rehabilitation  of  offenders  rather  than 
mere  punishment.  We  therefore  recommend : 

(c)  Penal  Code  Section  1203.01  should  he  amended  to  provide  that 
prohation  investigation  reports  he  confidential  documents,  accessible 
only  to  the  court,  the  prosecution,  and  the  defense,  and  to  other  persons 
whose  official  duties  require  such  access. 

Another  problem  which  the  Special  Study  Commission  considered 
was  the  ambiguity  in  the  status  of  persons  wlio  receive  probation  after 
conviction  of  offenses  for  which  alternative  punishments  are  prescribed. 
The  problem  arises  out  of  the  practice  w^here  a  judge  grants  probation 
prior  to  the  imposition  of  sentence.  If  the  offense  is  one  of  the  type 
which  can  be  either  a  felony  or  misdemeanor,  the  true  classification  is 

-'  Ibid. 
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sometimes  undetermined  for  an  indefinite  period.  Yet  it  would  be  desir- 
able to  have  a  determination  at  the  time  of  sentence.  Where  of  course 
the  olfense  type  is  specified,  there  is  no  problem,  but  in  the  absenc«^  of 
such  a  specification,  the  misdemeanor  classification  sliouhl  jircvail.  Tliis 
^v()uld  be  but  another  instance  of  the  built-in  equity  of  the  law.  Pres- 
ently, for  example,  a  similar  equitable  presumption  operates  where 
there  is  an  ambiguity  in  the  service  of  consecutive  or  concurrent  sen- 
tences. In  such  cases,  the  law  resolves  the  doubt  in  favor  of  lenienc.y. 
In  addition,  these  built-in  protective  devices  have  the  added  advantage 
of  infiuencing  the  sentencing  practices  of  courts.  This  proposal  was  be- 
fore the  Legislature  in  1957  and  approved  in  S.li.  856  (redefining 
felony),  but  Avas  subsequently  vetoed.  "While  the  two  problems,  defini- 
tion of  felony  and  ambiguity  in  designation  of  ott'ense  classification  as  it 
relates  to  probation,  are  related,  rejection  of  the  former  should  not  be 
taken  as  rejection  of  the  latter.  The  proposal  we  urge  here  is  to  cure  an 
ambiguity  when  a  sentencing  court  fails  to  make  its  conclusions  clear. 
The  problem  remains  no  matter  how  felony  is  defined.  We  recommend: 
(d)  Section  17  of  the  Penal  Code  l)e  nmetuled  to  provide  that  if  a  per- 
son is  convicted  of  a  crime  which  is  piinishahle  by  imprisonment  in  the 
state  prison,  hut  is  also  punishable  by  fine  or  imprisonment  in  a  county 
jail,  and  the  court  grants  probation  but  does  not  specifically  provide 
that  the  offense  shall  he  deemed  a  felony,  the  crime  shoidd  he  deemed  a 
misdemeanor,  nnlcss  such  person's  probation  is  revoked. 

B.    PAROLE 

In  present  day  penological  thinking  it  is  commonly  accepted  that 
parole  is  not  leniency,  but  a  technique  for  releasing  inmates,  under 
supervision,  to  permit  gradual  reintegration  and  adjustment  in  society. 
Although  statistical  data  is  not  comprehensive  on  the  extent  and  use  of 
parole  on  the  local  level,  it  is  generally  felt  that  in  the  past  two  years 
there  has  been  a  marked  increase  in  the  use  of  parole  by  the  counties 
of  the  State.  This  trend  toAvards  greater  use  of  ]iarole  has,  of  course, 
both  rehabilitative  and  economic  advantages  to  the  counties. 

In  1957  the  Legislature  adopted  a  measure  reconstituting  the  mem- 
bership of  the  Board  of  County  Parole  Commissioners  to  include  the 
sheriff,  the  chief  probation  officer  and  a  citizen  member.  (P.O.  Sec. 
3075.)  While  uniformity  in  organization  is  promotive  of  sytematic 
parole  policy  provided  the  parole  boards  function  effectively,  an 
equally  important  consideration  is  the  attitude  of  the  parole  board 
towards  parole  as  a  rehabilitative  technique.-"*  In  a  IMarch  1957  report, 
the  Special  Study  Commission  on  Correctional  Facilities  and  Services, 
entitled  The  County  Jails  of  California:  An  Evaluation,  set  forth 
its  findings  relative  to  the  attitudes  of  sheriff's  and  jailers  concerning 
parole.  While  the  general  tenor  of  oinnion  was  that  parole  is  a  privi- 
lege rather  than  a  right,  in  actual  ])ra('tice,  numy  inmates  are  granted 
l)arole  for  personal,  family  or  hardship  reasons.  These  factors,  while 
l)earing  on  the  rehabilitation  potentialities  of  the  subject,  should  not  be 

»•  This  problem  was  effectively  dramatized  in  a  workshop  forum — a  scene  dramatized 
by  the  Alameda  County  Parole  Board — at  the  10th  Annual  Training  Institute  for 
Probation,  Parole  and  In.stitutlonal  Staff  at  Berkeley,  California,  1958.  See  lOth 
Annual  Report,  pp.  122-24. 
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controlling:.  Yet,  it  should  be  emphasized  that  through  the  proper 
use  of  parole,  aecompanied  by  the  requisite  proper  supervision  of  the 
parolees,  parole  can  as  a  practical  matter  go  far  to  reduce  jail  popula- 
tion, and  therefore  overcrowding,  while  at  the  same  time  achieving  a 
degree  of  readjustment  for  those  paroled.  With  the  trausition  in  organ- 
ization of  local  parole  boards  under  the  1957  law,  it  would  seem  to  be 
an  opportune  time  for  local  bodies  to  re-evaluate  and  re-vitalize  parole 
practices  and  procedures.  This  sub-committee,  therefore,  strongly  rec- 
ommends such  a  course  of  action. 


X.   SUMMARY  AND  RECOMMENDATIONS 

"The  mood  and  tcinpci-  of  the  public  in  re^iai-d  to  the  treatment  of 
crime  and  criminals,"  Winston  C'linrchill  observed,  "is  one  of  the 
most  unfailing  tests  of  the  civilization  of  any  country."-"  Public 
opinion  insists  upon  some  measures  of  punishment  and  retribution; 
yet.  at  the  sanu'  time,  the  public  conscience  demands  reform  and  re- 
habilitation of  the  ott'ender.  To  a  degree  the  themes  are  contlicting. 
The  trend  however,  as  we  indicated  before,  is  to  place  greater  emphasis 
(tn  treatment  and  restoration  of  the  offender  rather  than  punishment. 
The  major  concern  today  is  for  the  offender,  not  the  offense.  A.  J. 
C'ronin's  book.  Beyond  2 his  Place^^'^  is  a  vivid  record  of  what  a  lock-up 
can  do  to  the  character  of  an  inmate.  Unfortunately,  the  ugly  truth  is 
that  American  local  jails  are  breeding  ]ilaces  for  crime.  With  resjiect 
to  tiie  local  jails  of  California,  this  fact  was  forcefully  and  effectively 
brought  to  the  attention  of  the  general  public  and  governmental  officials 
in  1958  in  a  series  of  newspaper  articles,  CoHnty  Jails  Exposed — 
Story  of  Cruelty,  Filth,^'^  written  by  Pierre  Salinger,  who  spent 
seven  days  in  two  local  jails  iiic()(j)iito,  and  insi)ected  several  others. 
His  report  was  praised  by  Chief  Justice  (then  governor)  Earl  Warren 
and  (lovernor  (then  attorney  general)  Fldmund  (J.  Prown. 

The  findings  of  the  Interim  Committee  on  County  and  City  Jails  in 
its  1946  and  1947  reports,  the  1950  report  of  the  Interim  Committee  on 
Crime  and  Corrections  and  the  reports  of  the  1949  and  1957  Special 
Study  Commissions,  all  reflect  the  urgent  need  for  greater  efforts  on 
the  local  level.  Our  local  jails,  the  resjionsibility  of  local  government, 
have  not  kept  apace  with  the  changing  functions  and  needs  of  local  cor- 
rectional institutions.  As  our  findings  reflect,  there  are  promising  begin- 
nings in  many  local  correctional  syst(Mns,  but  there  remains  much  to  be 
done. 

If,  as  we  have  ])()inted  out,  our  basic  objective  is  ju'evention  of  crime, 
siiort  of  achievement,  what  measures  and  techniques  may  be  adopted  to 
reduce  the  high  rate  of  crime  and  i-estore  offVudei-s .'  Incarceration  of 
off'cnders  per  se  is  not  the  solution.  What  additional  tcchni(|ucs,  then., 
are  needed  .*  This,  we  submit,  is  tlie  crux  of  the  problem. 

A.    GENERAL  RECOMMENDATIONS 

There  are  many  very  effective  practical  techni(|ues  which  may  be 
implemented.  There  are  of  course  differences  between  the  localities 
which  nuiy  nuU\e  sonu»  jn-ograms  more  desirable  or  effective  than 
others.  These  are  problems  of  ada])tability  and  clioice.  Our  purpose  here 
is  merely  to  list  .some  of  the  basic  and  nuich  needed  programs  and 
practices  if  our  local  jails  are  to  serve  the  functions  of  custody  and 
treatment  of  offenders  effectively. 

="f;/Ai(i.  "The  lOngli.'^h  I'l-nal  Sy.«item,"  27"   (1957). 

*"  I'ulili.'-hecl  .seriaUy  in  Collier's  under  the  title:  "To  Live  Again  in  1953." 

•■"  The  articles  appeared  from  January  2:t,  litSU  through  Kehruary  11,  1953. 
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1 .  Treatment  Programs 

This  committee  has  witnessed  the  lack  of,  and  need  for,  constructive 
activity  for  inmates  while  held  in  jail.  Tublic  recognition  of  this  fact 
is  substantiated  by  the  numerous  California  laws  included  in  the 
various  codes  to  permit  the  development  of  such  programs  for  work 
and  treatment.  Although  some  of  the  notable  programs  and  institutions 
were  described  earlier,  w^e  briefly  list  some  of  the  rehabilitative  service 
programs  which  could  be  put  into  immediate  operation  in  existing 
jails. 

(a)  Group  Counseling.  Organized  group  counseling,  such  as  the 
program  described  by  Mr.  S.  R.  Zalba,  Jr.,  in  San  Mateo  County  supra, 
has  been  undertaken  in  several  localities,  in  addition  to  the  Depart- 
ment of  Corrections  and  Department  of  Youth  Authority.  Each  time 
a  staff  member  confers  with  an  inmate  seeking  assistance  relative  to 
some  personal  problem  such  as  family,  job,  and  the  like,  a  form  of 
counseling  takes  place.  All  we  suggest  here  is  that  this  type  of  service 
be  organized  and  inmates  encouraged  to  use  it  on  a  sytematic  basis. 
We  also  suggest  that  local  jails  seek  the  assistance  of  private  groups 
and  encourage  their  efforts  in  this  regard. 

(b)  ReUgious-Recreaiion-Lihrary.  Keligious  services,  in  co-opera- 
tion with  local  ministerial  groups  and  churches  could  be  initiated. 
While  it  is  true  that  space  in  many  local  lock-ups  has  a  high  premium, 
nevertheless,  every  effort  should  be  made  to  bring  this  type  of  service 
into  the  jail. 

Rudimentary  recreational  programs  should  also  be  adopted.  It  is  no 
answer  to  say  that,  because  there  is  neither  physical  space,  funds,  or 
personnel  to  establish  elaborate  recreational  programs,  the  present 
circumstance  of  no  program  at  all  should  therefore  be  maintained. 
This  is  defeatism  at  its  worst.  This  committee  has  witnessed  the  evils 
of  idleness  in  many  of  the  facilities  we  visited.  It  has  been  found  both 
in  state  and  local  minimum  security  installations  that  most  unfavorable 
incidents,  including  escape,  occur  during  idle  hours  and,  consequently, 
any  wholesome  activities  which  can  be  instituted  to  help  fill  this  void 
will  reduce  such  occurrences. 

Efforts  should  be  made  to  get  the  local  public  library  to  establish 
branch  libraries  in  the  central  jails  and  the  honor  camps.  Such  a  serv- 
ice would  do  much  to  provide  a  worthwhile  activity  for  those  held  in 
custody. 

(c)  Handicraft  Activities.  A  handicraft  program  should  be  estab- 
lished where  possible,  wuth  space  available  for  working,  repairing  and 
experimenting.  Such  an  activity  would  be  of  immense  therapeutic 
value,  as  would  library,  religious,  counseling,  or  recreational  programs. 
Here  again,  much  assistance  can  be  received  from  community  and  pri- 
vate rehabilitation  groups. 

(d)  Pre-release  Preparation.  There  is  a  distinct  absence  of  any 
type  of  preparation  for  release  of  inmates  in  almost  all  local  jails. 
Inmates  are  incarcerated  and,  in  a  somewhat  mechanical  way,  released 
at  the  appointed  time  without  even  the  slightest  preparation  for  return 
to  society.  The  group  counseling  technique  could  be  employed.  In  addi- 
tion, classes  of  instruction  conducted  by  qualified  personnel  could  be 
used.  Such  a  service  would  be  of  great  value  because  of  the  myriad 

5— L,-2158 
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of  problems  many  inmates  face  npon  release  and  the  sometimes  difficult 
task  of  readjustment  in  the  community. 

(e)  Work  Program.  One  of  the  very  practical  methods  of  dis- 
placing long  periods  of  idleness  is  to  provide  employment  for  all  per- 
sons confined.  This  would  be  but  another  treatment  i)rogram. 

Provision  should  be  made  both  through  the  allocation  of  space  and 
purchase  of  tools  and  equipment  which  will  enable  prisoners  to  do 
much  of  the  day-to-day  maintenance  and  housekeeping  work  of  the 
central  facility  as  well  as  the  farm  camp.  Adoption  of  this  recommenda- 
tion would  do  much  to  improve  the  physical  appearance,  cleanliness 
and  habitability  of  old  and  outmoded  local  facilities.  Moreover,  it  would 
give  the  inmates  some  activity,  perhaps  of  a  brief  duration,  thus  break- 
ing the  monotony  of  sitting  for  long,  idle  hours  in  a  dingy,  staid  and 
unsanitary  lockup. 

There  is  also  a  need  to  search  for  additional  avenues  for  employment 
of  honor  and  farm  camp  inmates.  Agricultural  work  projects,  while 
valuable  and  essential,  cannot  provide  work  opportunities  for  all  of  the 
inmates.  Assignment  of  work  groups  to  parks,  roads,  fair  grounds  and 
other  public  projects  should  be  fully  explored. 

Careful  consideration  should  also  be  given  to  implementation  of 
Penal  Code  Section  1208,  "The  Work  Furlough  Rehabilitation  Law," 
enacted  and  signed  into  law  in  1957. 

Under  this  law  counties  are  authorized  to  permit  offenders  to  serve 
sentences  in  custody  at  night  and  on  weekends,  while  continuing  their 
regular  employment  in  the  daytime.  In  two  counties,  Santa  Clara  and 
Marin,  where  it  has  been  implemented,  these  programs  have  been  re- 
ported to  be  working  successfully.^-  Very  detailed  "reporting  in  and 
checking  out"  procedures  liave  been  devised,  so  that  the  necessary  con- 
trols and  searches  of  participants  can  be  effectively  and  systematically 
performed. 

In  both  counties  it  is  reported  that,  because  of  the  provision  in  the 
Work  Furlough  Law  which  requires  each  participating  inmate  to  re- 
imburse the  county  for  his  costs  of  boarding  and  feeding,  in  addition 
to  rendering  financial  support  to  his  family  if  such  be  the  case,  both 
rehabilitative  values  and  monetary  savings  have  been  realized. 

In  order  to  initiate  a  work  furlough  program,  the  county  board  of 
supervisors  must  adopt  the  requisite  enabling  ordinance.  We  have  been 
advised  that,  in  addition  to  the  two  counties  listed  above  which  have 
realized  a  degree  of  success,  several  other  counties  ^^  are  considering 
adoption  of  a  work  furlough  program.  We  recommend  consideration 
of  the  work  furlough  law  and  the  programs  worked  out  in  Marin,  Santa 
Clara  and  Stanislaus  Counties.  For  implementation  of  a  Avork  furlougji 
program,  we  believe,  Avill  not  only  aid  in  tlie  adjustment  of  those 
offenders  qualified  to  participate,  but  will  benefit  the  taxpayers  of  the 
county  by  the  reduction  of  operational  costs  of  jails  and  county  welfare 
disbursements. 


''^  Adult  Detention  Facilities  and  Treatment  Program,  report,  County  of  Marin,  Board 
of  Corrections,  June  19fi0,  p.  8  ;  and  correspondence  with  Mr.  A.  Eamont  Smith, 
former  executive  officer.  Board  of  Correct ion.s,  .March  :!0,  Utt;o.  Stani.slaus  County 
was  also  reported  to  have  adopted  tlie  work  furlough  plan,  but  as  of  the  time  of 
our  inquiry,  no  proRress  had  been  realized. 

^  The  counties  are:  Fresno,  Humboldt,  San  Luis  Obispo,  Santa  Cruz,  Sonoma,  Tulare 
and  Tuolumne. 
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(f )  Honor  mid  Farm  Camps.  With  the  change  in  correctional  phi- 
losophy on  the  local  level,  a  trend  towards  branch  jails  in  the  form  of 
farms  and  camps  are  replacing  major  emphasis  on  the  central  lockup. 
According  to  the  Board  of  Corrections,  the  reasons  for  this  shift  are :  ^* 

"Capital  outlay  is  considerably  less  for  minimum  and  medium 
security  facilities  in  comparison  with  construction  costs  for  maxi- 
mum security  jails.  Camp  and  farm  facilities  are  more  flexible  and 
permit  the  development  of  work  projects  that  make  the  inmates,  to 
some  extent,  self-sustaining.  Interagency  co-operation  can  be  insti- 
tuted for  the  development  and  completion  of  work  and  mainte- 
nance projects  on  publicly  owned  buildings  and  grounds  which 
could  not  otherwise  be  accomplished  because  of  prohibitive  costs. 

"The  inmate  benefits  from  this  type  of  program  are  excellent 
when  the  rehabilitative  aspects  are  considered.  They  are  construc- 
tively engaged  and  are  better  equipped,  physically  and  emotion- 
ally, to  assume  their  social  obligations  upon  release  than  if  they 
serve  their  sentences  in  idleness. ' ' 

In  every  local  jail  with  its  heterogeneous  population,  there  are  many 
inmates  who  are  not  real  security  risks  and  thus  do  not  require  maxi- 
mum or  even  medium  custody  holding.  It  is  therefore  not  only  cheaper 
to  maintain  farm  or  honor  facilities,  but  those  incarcerated  therein  are 
more  likely  to  be  aided  enough  to  readjust  in  the  community  upon  re- 
lease. We  therefore  urge  localities  to  explore  the  possibilities  of  erecting 
honor  or  farm  camps  within  the  county  or  joint  farms  between  two  or 
more  counties  as  authorized  by  the  Joint  County  Jail  Act  (Penal  Code, 
Sec.  4050  et  seq).  In  addition,  particularly  small  counties,  may  explore 
the  possibilities  of  entering  into  agreement  with  the  State  relative  to 
the  custody,  treatment  and  care  of  certain  county  prisoners.  (See  Penal 
Code  Sec.  6302  et  seq.) 

County  correctional  staffs  should  also  examine  the  possibilities  of 
employment  of  prisoners  in  presuppression  activities  under  agreement 
with  the  federal  and  state  governments.  In  1957,  the  Legislature 
adopted  a  measure  authorizing  such  contracts  between  federal,  state 
and  county  governments. 

Such  arrangements  allows  county  prisoners  not  only  the  opportunity 
to  constructively  use  otherwise  idle  time,  but  also  provides  a  means  of 
earning  money  even  though  serving  a  sentence. 

While  this  innovation  is  a  worthwhile  one,  for  reasons  discussed 
earlier  in  this  report,  we  believe  that  those  eligible  to  go  out  on  fire- 
suppression  work  should  not  be  limited  to  "any  person  in  custody  on 
any  county  industrial  farm  or  industrial  road  camp,"  as  Penal  Code 
Sec.  4125.1  presently  provides,  but  should  be  extended  to  those  in  the 
central  lockup  if  circumstances  so  warrant. 

(g)  Alcoholics.  The  problem  of  proper  treatment  of  the  alcoholic 
offender  is,  as  we  discussed  earlier,  still  a  very  uncertain  and  complex 
one.  We  therefore  urge,  as  a  practical  step,  that  localities  avail  them- 
selves of  the  vast  resources  of  state  agencies,  including  the  Departments 
of  Public  Health,  Social  Welfare,  Employment,  and  Mental  Hygiene. 
Local  community  and  private  agencies,  e.g.  A. A.  and  NSCL,  are  sources 
for  assistance. 


**•  Adult  Detention  Facilities  and  Treatment  Program,  op.  cit  supra,  note  31. 
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We  also  recommend  that  the  various  counties  re-evahiate  their  prac- 
tices for  sentencinf?  alcoholic  offenders.  Long  term  sentences  alone  are 
useless.  To  be  effective,  such  sentences  must  be  accompanied  by  definite 
treatment  programs  which  will  not  just  postpone  the  problem  (as  would 
be  the  case  with  mere  custody),  but  will  lielp  to  reduce  or  prevent 
recurrences.  Consequently,  in  no  event  should  a  long  sentence  be  used 
merely  as  a  "floater"  technique. 

The  treatment  of  alcoholics  is  not  exclusively  medical.  Preparation 
for  release  and  followup  after  release  is  an  equally  important  consider- 
ation. Probably  more  than  any  other  group  of  inmates,  alcoholics  and 
addicts  generally  need  post-release  care  and  guidance.  Conseciuently 
there  is  a  very  urgent  need  for  quick  and  ett'cctive  action  with  respect 
to  this  problem. 

2.   Senfencing  and  Refention  Practices 

Sentencing  and  custodial  i)ractices  are  direct  determinants  of  jail 
capacity.  As  we  have  pointed  out  earlier,  one  of  the  big  problems  today 
is  overcrowding  in  our  local  jails.  And  one  of  the  very  practical 
methods  of  combating  this  problem  is  to  review  those  procedures 
which,  because  of  the  manner  or  method  of  use,  local  detentional  facili- 
ties are  taxed  beyond  their  physical  capacity  to  adequately  accommo- 
date all  who  are  committed. 

(a)  Fijies  and  Straight  Sentences.  It  is  clear  that  the  use  of  fines 
rather  than  jail  sentences  would  reduce  jail  population  and  overcrowd- 
ing. However,  for  some  offenses,  and  in  cases  of  certain  offenders,  fines 
would  work  to  rob  the  law  of  the  protection  which  it  was  designed  to 
accord  to  the  community.  Yet,  there  are  offenses  and  offenders  of  a 
certain  type  where  a  fine  rather  than  imprisonment  could  be  a  useful 
device.  To  be  sure,  fine  in  lieu  of  incarceration  is  no  panacea,  but  if 
used  with  great  care  and  discretion,  much  could,  in  a  practical  way, 
be  accomplished  to  keep  a  large  percentage  of  arrestees  out  of  the 
local  jails. 

The  problem  arises  with  the  use  of  fines  because  of  the  wide  variance 
in  practice  by  the  several  local  courts.  We  therefore  recommend  that 
steps  be  taken  by  local  correctional  representatives  to  meet  with  the 
ju(lges  in  their  district  or  locality  to  discuss  the  effects  of  present 
practices  and  the  desirability  of  greater  use  of  the  fine  device.  Many 
states  and  European  countries  now  employ  this  practice.  The  late 
Judge  Bolitha  Laws,  Chief  Judge  of  the  U.S.  District  Court,  Washing- 
ton, D.C.,  cites  an  example  of  the  British  experience  :^° 

"Extensive  use  of  the  fine  in  England  has  demonstrated  its  value 
in  a  remarkable  reduction  of  institutional  commitments.  The  Brit- 
ish courts  use  fijies  far  more  than  we  do  and  they  have  discovered 
that  it  is  no  threat  to  the  community.  Cicely  M.  Craven's  report 
on  the  subject  shows  the  striking  effects  of  this  measure  in  a 
"most  dramatic  reduction  in  the  prison  population." 

(b)  Citation  and  Arrest.  Much  could  be  done  to  alleviate  the  prob- 
lem of  overcrowding  in  local  jails  by  wider  us(>  of  the  citation  device 
for  charged  offenses  ratiier  than  incarceration.  The  high  rate  of  arrests 
for  drunkenness,  for  example,  could  be  sharply   reduced.   Use  of  the 

"  Laws.    "Criminal    Courts    and    Adult    Probation,"    .i    Nafl    Prob.    and    Parole    As.s'n. 
Journal,  p.  358   (1957).  Eriksson,  "PrLson  Reforms  In  Sweden,"  293  Annals,  1954. 
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citation  device,  however,  requires  mnch  discretion  and  care  in  order 
to  insure  that  the  civil  liberties  of  those  charged  by  citation  will  not 
be  jeopardized.  Too  often  persons  cited  for  violation  of  a  local  ordi- 
nance will  accept  a  summary  disposition  of  the  matter  and  pay  a  fine 
even  though  there  may  be  serious  questions  about  the  merits  of  the 
charge. 

The  use  of  either  the  tine  as  a  substitute  for  sentence  or  citation  in 
lieu  of  arrest  depends  on  the  nature  of  the  offense  involved,  whether 
it  is  an  indictable  or  nonindictable  one,  the  police  record  of  the  subject 
and  other  such  considerations.  But  these  devices  should  be  explored 
fully  as  to  their  use  bj^  the  several  localities.  (See  Penal  Code  Sec. 
853.6,  provision  for  release  on  citation  for  offense  declared  by  state  law^ 
to  be  a  misdemeanor.) 

3.  Release 

(a)  Probation.  As  discussed  earlier  in  our  report,  there  is  a  wide 
variance  in  practices  and  use  of  probation.  It  can,  of  course,  add  to 
and  reduce  jail  population.  Where  a  jail  sentence  is  imposed  as  a 
condition  of  felony  probation,  the  prison  population  is  reduced,  but 
the  local  jails  are  charged  with  the  custody  of  such  inmates.  In  addi- 
tion, the  practice  of  permitting  a  plea  of  guilty  to  an  included  mis- 
demeanor in  lieu  of  prosecution  for  a  felony,  has  the  same  effect.  While 
both  practices  are  proper  and  recognized  judicial  and  administrative 
practices,  they  nevertheless  produce  problems  of  overcrowding  in  local 
jails.  We  therefore  urge  that  local  law  enforcement  agencies  and  courts 
review  these  practices  in  the  light  of  the  resulting  problems  they 
generate. 

Under  our  present  statutory  scheme,  probation  may  be  used  with  re- 
spect to  misdemeanants.  Careful  use  of  this  device  in  such  cases  would 
do  much  to  relieve  the  jail  load.  There  are  instances  where  the  offender 
and  the  oft'ense  do  not  suggest  the  need  of  institutional  custody,  care 
or  treatment,  and  in  such  instances,  probation  could  be  effectively 
employed.  In  its  December  1957  report,  Prohation  in  California,  the 
Special  Study  Commission  concluded:  "This  technique  [probation] 
appears  to  be  one  of  the  most  promising  developments  in  all  modern 
correctional  practice.  "^^  It  is  therefore  of  great  urgency  that  the 
present  practices  and  procedures  and  the  extent  of  use  of  probation 
be  rcAdewed  with  a  view  towards  more  extensive  use. 

(b)  Parole.  As  we  observed  earlier  in  our  report,  there  is  also  a 
need  to  re-examine  local  parole  practices  and  procedures.  This  device, 
like  probation,  tine,  and  citation,  can  play  an  important  role  in  the 
reduction  of  local  jail  population. 

We  noted  the  legislative  changes  in  the  membership  of  local  parole 
boards  in  1957.  We  recommend  that,  with  readjustment  to  this  change, 
localities  could  re-examine  parole  practices.  Here,  we  add,  to  under- 
score the  importance  of  the  problem,  that  the  effectiveness  of  parole 
depends  on  the  measure  of  control  and  supervision  of  parolees.  As  a 
penologist  once  remarked,  "Parole  is  supervision."  We  realize  this 
requires  larger  staff's  and  consequently  larger  expenditures.  But  much 
of  this   function   can   be   effectively   performed   by   co-ordinating   the 

38  At  p.  135. 
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functions  of  the  local  parole  board  with  those  of  private  organizations 
and  groups  rendering  services  of  this  nature. 

4.  Custodial  Personnel 

The  (inality  and  calibre  of  the  jail  staff  reflects  itself  in  every  phase 
of  the  correctional  program.  Consequently,  it  is  basic  to  any  acceptable 
correctional  program  that  the  staff  be  fitted  and  qualified  to  man  the 
job. 

Many  problems  arise  because  of  the  method  of  selection  of  personnel. 
The  same  is  true  because  of  job  conditions :  pay,  security,  promotional 
opportunity  and  the  like.  But  more  important,  the  major  cause  of 
inadequately  trained  and  unsuited  personnel  arises  from  the  fact  that, 
of  those  who  are  employed,  there  is  no  systematic  method  generally  of 
affording  them  a  rudimentary  inservice  training  course ;  hence,  many 
important  and  basic  correctional  practices  about  which  some  knowl- 
edge is  essential  are  never  used.  Much,  we  believe,  can  be  done,  in 
addition  formulating  definite  hiring  standards  and  raising  pay,  etc., 
merely  by  instituting  a  basic  on-the-job  training  program  within  each 
local  correction  system.  "With  the  trend  towards  highly  specialized 
rehabilitative  programs  in  the  local  jails,  a  competent  staff  is  becoming 
more  and  more  indispensable. 

5.  Utilization  of  Special  Services  of  Agencies  and  Groups 

(a)  Advii^orii  Commitfcc.  In  1057,  the  Legislature  enacted  a  law 
which  provides  for  the  appointment  of  advisory  committees  for  adult 
detention  facilities  (Penal  Code  4300  ct  f^cq.).  Such  a  committee  can  be 
of  invaluable  assistance  to  the  local  correctional  systems.  Such  a  com- 
mittee could  effectively  keep  the  public's  interest  alive  in  the  correc- 
tional program  as  well  as  serve  as  a  .source  of  information  and  view- 
point solely  needed  in  local  corrections. 

(b)  HcaUh  Officer.  The  services  of  the  county  health  officer  can 
also  be  most  beneficial  in  the  maintenance  of  satisfactory  health  and 
sanitary  conditions  in  the  local  jails.  (See  Health  Code  Section  459.) 
Systematic  inspections  and  reports  of  this  nature  would  be  invaluable 
in  evaluating  the  sanitary  conditions  and  standards  of  the  facility. 
"We  strongly  recommend  greater  use  of  this  service. 

6.  Female  Inmates 

Ciencrally  programs  for  female  inmates,  whether  they  be  recreational, 
rehabilitative  or  work  "are  nonexistent  or  negligible"  ^^  in  the  several 
local  correctional  systems  of  the  State.  Perliaps  tlie  thinking  is  that 
the  overall  small  number  of  female  inmates  in  the  local  jails  do  not 
warrant  elaborate  and  extensive  quarters  and  programs.  Consequently, 
female  offenders  are  compelled  to  serve  their  sentences  in  complete 
idleness;  yet,  here  too,  the  injurious  effects  are  the  same  as  in  the  case 
of  male  offenders. 

Tlie  Board  of  Corrections  has  consistently  reconunended  to  counties 
rcmodeli7ig  or  rebuilding  their  local  facilities  to  provide  some  type  of 
program  for  fenuile  inmates.  An  illustrative  recommendation  is  that 
made  to  the  County  of  Tulare.  Tlie  board  recommended :  ^^ 

»7  See  Detention  Program  for  Adult  Prisoners,  report,  County  of  Sonoma,  Board  of  Cor- 
rections, January  195S,  p.  6. 

»*  Detention  &  Treatment  Program  For  Adult  Prisoners,  report.  County  of  Tulare, 
Board  of  Corrections.  March  1958,  p.  4. 
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"Diligent  study  should  be  piven  to  the  development  of  a  pro- 
gram for  women.  Space  should  be  provided  .  .  .  which  will  allow 
the  women  prisoners  to  engage  in  a  work  program  such  as  launder- 
ing, mending  clothing,  toy  and  doll  repair,  etc." 

The  California  Study  Committee,  in  its  1960  report.  The  Older  Girl 
and  the  Law  forcefully  presented  the  case  of  general  neglect  and  in- 
attention to  the  custody  and  treatment  of  female  offenders.  The  Study 
Committee  recommended,  iyiier  alia:^^ 

"1.  There  be  recognition  by  state  and  local  agencies  of  the  role 
of  the  jail  as  a  treatment,  as  well  as  a  custodial  facility,  and  that 
jails  for  women  include  provisions  for  honor  farms,  work  fur- 
lough plans,  and  formal  education-programs  including  use  of  both 
television  and  personally  conducted  classes. 

"2.  The  Board  of  Corrections  be  assigned  responsibility  for 
supervising  all  jails,  provided  with  the  staff  necessary  to  inspect 
and  advise  regarding  services  and  programs,  and  consult  with 
citizens'  groups  volunteering  help.  It  is  further  recommended  that 
the  Board  of  Corrections  give  leadership  in  planning  facilities  in 
those  areas  where  single  counties  have  too  few  women  prisoners  to 
justify  program  development. 

"3.  AVomen's  organizations  familiarize  themselves  with  local 
jail  facilities  for  women  and  be  encouraged  to  offer  volunteer  serv- 
ices and  leadership  in  developing  plans  which  will  provide  effec- 
tive rehabilitative  jail  programs. 

"4.  Those  agencies  concerned  with  consultant  services  to  law 
enforcement  continue  to  encourage  and  emphasize  the  need  for 
women  officers  to  work  with  and  transport  female  prisoners. 

"The  contrast  and  difference  in  the  manner  in  which  the  male 
and  female  offender  is  treated  is  illustrated  in  the  findings  of  the 
Special  Study  Commission  in  its  report,  Probation  in  California, 
1957.  This  report  reflects  that  female  inmates  constitutes  approxi- 
mately 5.3  percent  of  total  local  jail  population,  yet  only  a  frac- 
tion of  this  percentage  is  ever  exposed  to  rehabilitative  programs 
or  treatment. 

"There  is,  then,  a  definite  need  for  speedy  and  effective  action 
with  respect  to  formulating  and  implementing  correctional  pro- 
grams for  female  inmates  in  all  local  correctional  systems.  And 
in  instances  where  the  size  of  the  locality  is  such  that  basic  pro- 
grams cannot  be  effectively  instituted,  it  may  well  be  advisable  for 
such  a  locality  to  enter  into  agreement  Avith  adjoining  counties, 
should  their  facilities  permit,  whereby  the  latter  county  or  counties 
will  board  and  maintain  the  female  inmates  of  the  small  locality 
for  an  agreed  upon  charge.  Marin  County  currently  operates  under 
such  an  agreement  with  San  Francisco  County.  Marin  County 
sentenced  female  offenders  are  transferred  to  the  San  Bruno  facil- 
ity to  serve  their  sentences.  The  female  section  in  the  county  jail 
is  used  only  for  temporary  holding.  The  Board  of  Corrections  has 
also  recommended  similar  action  to  several  other  counties." 


39  At  page  9.  This  report  primarily  concerns  female  offenders  between  the  ages  of  16 
to  24  years — the  younger  female  offender. 
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B.    LEGISLATIVE  RECOMMENDATIONS 

From  the  above  discussions  of  this  subcommittee's  visits,  the  con- 
clusions of  the  Special  Study  Commission  and  tlie  various  other  studies, 
it  is  apparent  that  corrective  lejrislation  is  ur<2:ciitly  needed.  After  the 
comj)letiou  of  the  Special  Study  Commission's  report  in  1957,  the 
Lef;islature  considered  its  recommendations  and  enacted  many  of  them 
into  law.  These  enactments  were  a  step  forward  in  the  improvement 
and  progress  not  onlj^  of  local  correctional  systems,  but  of  the  state 
correctional  system  as  well.  To  mention  some  of  the  more  widely- 
known  measures  adopted  in  1957: 

(1)  Work  Furlough  Roliabilitation  Law  (P.C.  Sec.  120S). 

(2)  State  suh.sidy  for  camps  for  juveniles  (W.&I.  Sec.  962-G). 

(3)  riarification  of  "felon"  in  Y.A.  ca.ses  (P.C.  Sec.  17). 

(4)  Provision  for  precommitment  diagnostic  studies  of  minors   (W.&I.  Sec.  740.6 
and  IT.VJ.l  ). 

(5)  liroadening  of  eligibility  for  adult  probation  (P.C.  Sec.  1203). 

(6)  Revision    of    mandatory    minimum    i)rison    terms    so    as    to    allow    for    more 
flexibility  (I'.C.  Sees.  l)(i!>  (a-c)  and  3024). 

(7)  Provision  for  joint  county  jails  (P.C.  Sec.  4050  et  seq.) . 

(8)  Minimum    standards    for    jail    treatment    programs     (P.C.    Sec.    6030,    G.C. 
29(>02). 

(9)  Provision  for  transfer  of  inmate  to  jail  of  another  county  (P.C.  Sec.  411")..")). 

(10)  Provision  for  creation  of  county  departments  of  corrections  ((t.C.  Sec.  23013). 

(11)  I'resentence    sui)erior    court    case    diagnostic    studies    authorized     (P.C.    1191 
and  1203.3). 

(12)  Regional  jail  camps  authorized  (P.C.  Sec.  6300  et  seq.  and  W.&I.  Sec.  5404). 

(13)  Change  in  county  parole  board  membership  (P.C.  Sec.  3075). 

(14)  Youth   Authority   hearing  representatives  authorized    (W.&I.   Sec.   1196  and 
1711.5) 

(15)  Adult  Authority   and  Board   of  Trustees   hearing   representatives   authorized 
(P.C.  Sec.  3325"and  5076.1). 

Although  it  is  too  early  to  accurately  assess  the  effectiveness  of  many 
of  these  measures  as  enacted,  we  can  i)oint  out  some  of  the  areas  where 
remedial  action  is  needed.  P^'rom  our  inspections  and  studies,  we  have 
concluded  that  consideration  siioidd  be  o-iven  to  the  following  recom- 
mendations in  addition  to  those  discussed  in  other  sections  of  the  report. 

(1)  Penal  Code  Section  19(h)  providing  ihat  the  sheriff  of  any 
county  may  transfer  prisoners  committed  to  any  jail  of  the 
county  to  any  industrial  road  camp  maintained  by  the  county, 
should  be  repealed. 

This  section  is  contrary  to  Sections  4114  and  4117  of  the  Penal  Code, 
which  autliorize  the  county  classification  connnittee  to  authorize  and 
make  prisoner  transfers  to  county  farms. 

Under  Section  4114,  the  appointment  and  duties  of  a  county  classi- 
fication committee  are  covered.  This  measure  was  enacted  in  195;},  tliree 
years  after  the  enactment  of  Section  19(b).  Therefore,  to  clear  up  this 
statutory  conflict,  and  to  preserve  the  technical  task  of  classification 
and  transfer  of  offenders  to  the  county  classification  committees,  which 
are  equipped  by  training  and  experience  to  ]n'operly  weigh  all  of  the 
relevant  factors  in  prescribing  the  ])roj)er  treatment  program  for 
sentenced  iinnates,  we  reconnuend  the  above  change. 

(2)  The  Board  of  Corrections'  budget  should  be  increased  to  provide 
for  additional  advisory  staff,  as  needed,  to  discharge  its  functions 
with  respect  to  present  and  proposed  minimum  jail  standards. 
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From  Mr.  Barkdull's  statement,  supra,  concerning  the  functions  of 
the  Department  of  Corrections  and  the  Board  of  Corrections  in  relation 
to  local  correctional  systems,  one  can  readily  see  the  invalnable  services 
being  rendered  to  the  localities.  In  an  address  to  the  California  State 
Sheriffs'  Annual  Convention  at  Palm  Springs  in  April  1960,  entitled, 
The  State  and  the  Jails,  Mr.  Richard  A.  McGee,  Director  of  Corrections 
and  Chairman  of  the  State  Board  of  Corrections,  stated,  inter  alia, 

"The  role  of  the  State  Department  of  Corrections  and  the  State 
Board  of  Corrections  in  connection  with  the  county  and  city  jails 
of  California  has  been,  and  continues  to  be,  misunderstood  and 
misinterpreted  by  local  detention  facility  administrators.  There 
are  recurring  accusations  that  the  State  is  moving  in  the  direction 
of  assuming  administrative  control  of  local  jails.  This  assuredly  is 
not  the  case. 

The  Board  of  Corrections  always  has  acted  in  an  advisory  ca- 
pacity and  it  seeks  to  continue  this  relationship  with  the  counties 
and  cities.  The  board  acts  as  a  clearinghouse  for  information  on 
detention  planning  and  programming.  Its  files  contain  a  great 
body  of  knowledge  on  all  aspects  of  county  and  city  jails  and  their 
operation,  accumulated  through  the  experiences — favorable  and 
unfavorable — of  the  58  sheriffs  and  225  chiefs  of  police  in  Cali- 
fornia who  operate  jails.  The  Board  of  Corrections  makes  this 
information  available  to  those  responsible  for  the  administration 
of  California's  jails  as  an  aid  in  their  efforts  to  improve  their  pro- 
grams and  buildings. ' ' 

In  order  that  these  important  advisory  functions  may  be  expanded 
and  more  effectively  performed,  increased  personnel  and  operating 
funds  are  needed.  This  would  not  be  an  added  expense  that  would 
merely  increase  the  cost  of  operation,  but  an  investment  in  the  improve- 
ment of  local  correctional  systems  which  would  yield  dividends  in  terms 
of  effective  correctional  work  performed  at  the  local  level. 

(3)   The  research  and  evaluation  function  of  the  correctional  services 
should  he  expanded  and  improved.  Development  of  techniques 
for  more  precise  measurement  of  correctional  activities,  should  he 
encouraged. 
A  basic  consideration  of  any  treatment  program  is  the  effectiveness 
of  the  program.  How  the  program  works  is  important,  but  more  im- 
portant is,  does  it  do  the  job  for  which  it  was  designed?  In  the  many 
of  the  special  studies  of  local  correctional  programs,  one  of  the  problems 
has  been  the  inability  to  accurately  assess  treatment  programs  because 
of  the  absence  of  systematic  record  keeping. 

The  Department  of  Justice,  Bureau  of  Criminal  Statistics,  currently 
operates  a  very  limited  program.  But  as  we  pointed  out  in  our  discus- 
sion and  recommendation  relating  to  the  need  for  uniform  record  keep- 
ing in  local  detentional  facilities,  the  Department  of  Justice  has  been 
limited  because  of  the  variances  in  record  keeping  practices  of  the  sev- 
eral localities.  Nor  has  it  always  had  success  in  getting  its  budget  re- 
quests approved. 
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(4)  Careful  study  should  he  given  Penal  Code  Sections  4015,  author- 
izing the  Board  of  Corrections  to  establish  minimum  standards 
for  food,  bedding  and  clothing  for  jail  inmates  and  6029,  relating 
to  the  Board  of  Corrections'  functions  of  reviewing  plans  and 
making  recommendations  to  localities  planning  new  detentional 
facilities  or  remodeling  which  cost  in  excess  of  $1,500,  with  a 
view  towards  maTxing  these  provisions  mandatory  rather  than 
advisory. 

As  our  report  shows,  periodical  surveys  of  local  jails  have  been  made 
by  special  state  commissions  and  legislative  committees.  But  these  spe- 
cial studies  have  had  limited  value  beyond  determining  current  condi- 
tions and  making  recommendations  which  may  or  may  not  be  followed. 
The  several  grand  juries,  of  course,  are  enjoined  by  law  to  inspect  the 
local  jails  in  their  respective  counties,  (Penal  Code  Sections  923  and 
924)  ;  and  county  health  officers  may  investigate  health  and  sanitary 
conditions  in  local  detentional  facilities  also  (Health  and  Safety  Code 
Section  459).  But  these  inspectorial  services  are  not  uniformly  used, 
nor  do  they  produce  the  desired  results.  Localities  under  our  present 
system  are  free,  consequently,  to  heed  or  ignore  minimum  health 
standards  in  the  operation  of  their  jails. 

Since  1946  the  Board  of  Corrections  has  issued  basic  standards  for 
jail  operation  and  construction.  This  service  as  we  have  said  before, 
has  been  of  immeasureable  value.  However,  there  are  no  sanctions  to 
induce  compliance  with  these  standards,  hence  they  are  frequently 
ignored. 

It  is  our  belief  that  the  time  has  come  for  the  Legislature  to  take 
effective  steps  to  insure  that  all  jails  meet  at  least  minimum  standards. 
We  are  aware  of  the  strong  feeling  within  the  State  Department  of 
Corrections  and  the  Board  of  Corrections  that  duties  or  powers  which 
would  impinge  upon  the  prerogatives  of  local  units  of  government, 
should  not  be  delegated  to  the  department  or  board.  We  too  do  not 
wish  to  trench  upon  local  governmental  prerogatives,  and  in  order  to 
insure  adequate  protection,  of  local  prerogatives,  we  recommend  initia- 
tion of  a  several-stage  program.  As  we  heretofore  recommended,  bud- 
getar}'  allowances  should  be  made  to  the  Department  of  Corrections  in 
order  that  expanded  advisory  technical  services  can  be  rendered  to  the 
localities,  so  that  proper  ]ilanniiig  and  formulation  of  correctional  pro- 
grams may  be  more  effectively  performed. 

Provision  should  also  be  made  for  periodical  inspections  of  local  jails 
by  the  Department  of  Corrections  (or  perhaps  some  other  equipped 
group)  to  determine  whether  there  is  comjiliance  with  the  mininnim 
standards  established  by  the  Department  of  Corrections. 

And  to  add  the  needed  sanction,  it  could  be  made  illegal  for  a 
public  official  to  permit  use  of  any  jail  not  aj)proved  for  use  by  both 
the  State  Depai'tment  of  Corrections  and  the  local  grand  jury.  Incar- 
ceration in  a  jail  on  the  "unapproved  list"  could  be  treated  as  false 
imprisonment,  and  either  the  district  attorney  or  attorney  general 
could  be  authorized,  or  required  at  the  request  of  either  the  Depart- 
ment of  Correclions  or  grand  jury,  to  institute  injunctive  proceedings 
against  such  unauthorized  use. 

Anotlier  api)n)ac]i  Avonld  be  to  add  Section  4007.1  to  the  Penal  Code, 
authorizing  the  sui)erior  court  judges  to  ajiprove  the  detention  facili- 
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ties  within  the  county  in  addition  to  approval  by  the  Department  of 
Corrections,  similar  to  the  authorization  given  superior  court  judges 
in  Section  4007  of  the  Penal  Code,  to  designate  a  jail  in  a  contiguous 
county  for  confinement  of  prisoners  ''when  there  is  no  jail  in  the 
county  ...  or  when  the  jail  becomes  unfit  or  unsafe  for  confinement 
.  .  ."  (Emphasis  added.) 

In  Fresno,  for  example,  Superior  Court  Judge  Philip  Conley  granted 
a  writ  of  habeas  corpus  filed  on  behalf  of  a  prisoner  in  the  Fresno  jail, 
upon  finding  that  the  prisoner's  constitutional  right  to  be  confined  in  a 
safe  place  was  violated.  As  a  result  of  this  disposition,  the  entire  jail 
population  of  200  was  removed  to  other  facilities  or  released.  Such 
occurrences  need  not  happen,  but  more  important,  action  should  be 
taken  to  insure  against  recurrences. 

We  realize  that  adoption  of  such  a  program  would  entail  extensive 
adjustment  on  the  part  of  all  localities  in  order  to  comply  with  estab- 
lished standards.  Consequently  a  re-adjustment  period  would  be  needed 
in  order  that  the  several  localities  may  make  the  needed  changes,  such 
as  remodeling  or  building  new  facilities,  enter  into  some  kind  of 
arrangement  with  neighboring  counties,  or  with  the  state,  for  the 
housing  of  prisoners.  This  in  a  sense  would  provide  a  moratorium  for 
the  localities  which  should  be  of  a  reasonable  duration  before  manda- 
tory sanctions  become  operative,  and  thus  avoid  drastic  action  that 
would  ensue  were  the  mandatory  provisions  to  become  effective  immedi- 
ately. 

(5)   A  state  subsidy  or  state-aid  program  to  make  funds  available  to 

the  counties  for  both  construction  and  remodeling  of  jails,  farms, 

camps  or  other  jail  facilities,  where  the  funds  would  be  granted 

on  the  basis  of  need  and  compliance  with  required  standards, 

shoidd  be  given  carefid  study. 

This  proposal  is  not  as  earth  shaking  as  it  M'ould  appear  at  first 

glance.  Similar  assistance  is  currently  made  available  for  educational 

purposes,  and  in  the  correctional  field,  the  subsidy  administered  by  the 

California  Youth  Authority  with  respect  to  county  camps  and  other 

residential  facilities  for  juveniles. 

In  England,  for  example,  local  police  departments  are  given  a  sub- 
sidy provided  they  meet  required  standards.  The  high  quality  of  the 
English  police  departments  is  generally  attributed  to  this  aid. 

Anna  M.  Kross,  commissioner.  Department  of  Correction  of  New 
York  City,  in  an  address  before  the  National  Jail  Assn.,  at  the  89th 
Annual  Congress  of  Correction  of  the  American  Correctional  Associa- 
tion, in  Miami,  Florida,  on  September  1,  1959,  made  a  similar  but  more 
extensive  recommendation : 

' '  The  federal  government  should  extend  the  state  the  same  type 
of  privilege  and  financial  assistance  as  it  does  to  the  fields  of 
education,  health,  and  social  welfare.  Approved  standards  of  oper- 
ation of  the  local  county  jail  would  then  be  set  up  and  the  federal 
government,  through  and  by  the  state,  would  only  assist  the  local 
county  governments  that  comply  with,  and  meet,  prescribed  and 
improved  jail  standards.  This  procedure  has  worked  effectively  in 
improving  the  operations  of  our  schools,  health  services,  and  wel- 
fare, and  no  local  county  government  would  ordinarily  object  to 
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this  type  of  assistance  especially  as  it  would  curtail   mounting, 
burdensome  local  taxes." 

While  our  recomnuMidation  is  less  sweepin«r,  we  have  included  Com- 
missioner Kross'  su<>fi('stion  to  point  up  the  fact  of  the  need  for  some 
kind  of  assistance  to  local  correctional  systems.  ]\Iany  California 
counties  cannot  afford  elaborate  facilities  needed.  Joint  or  regional  jails 
can  do  much,  but  impetus  must  be  given  to  these  programs  through 
state  aid.  When  local  correctional  programs  succeed,  the  state  is  a 
direct  beneficiary,  because  many  recidivists  who  ultimately  are  in- 
carcerated in  state  penal  institutions  have  their  beginnings  in  local 
institutions. 

(6)  Legislation  should  he  enacted  to  provide  for  the  re-establishment 
of  academic  and  vocational  training  programs  in  county  or 
regional  correctional  facilities  whose  size  and  inmate  load  make 
such  programs  appropriate. 

As  indicated  in  our  discussion  of  the  local  jails  visited  by  this  subcom- 
mittee, we  witnessed  a  definite  need  for  re-establishment  of  educational 
programs  in  local  correctional  institutions.  Our  conclusions  parallel 
those  A'oiced  by  the  Subcommittee  on  Institutional  Education  of  the 
Assembly  Interim  Committee  on  Education,  in  its  1959  report: 

"Education  activities  in  city  and  county  jail  systems  are  at 
present  in  a  serious  state  of  decline,  if,  in  fact,  they  exist  at  all. 
Prior  to  the  termination  of  state  support  for  adult  education  pro- 
grams in  1953,  several  jails  had  maintained  active  classes  for  in- 
mates, particularly  at  the  camps  and  fai'ms  where  long-term  misde- 
meanants were  quartered.  The  cessation  of  state  support  caused  the 
entire  program  to  collapse  abruptly. 

Since  tlie  termination  of  the  educational  progi-am,  jail  admin- 
istrators have  had  a  chance  to  observe  the  results  of  its  termina- 
tion. There  appears  to  be  a  consensus  that  the  consecjuences  are 
generally  inifavorable.  A  strong  sentiment  has  arisen  in  favor  of 
the  restoration  of  educational  aid." 

In  Los  Angeles  County,  as  we  previously  stated,  the  county  presently 
finances  the  limited  educational  program  which  is  not  extensive  enough 
to  be  provided  to  all  eligible  inmates.  At  present  no  vocational  program 
is  offered  at  all.  Before  the  county  decided  to  finance  the  program  after 
the  termination  of  the  state  jji-ogram,  there  was  a  complete  stopi^age.  A 
similar  observation  can  be  made  with  respect  to  Santa  Kita  in  Alameda 
County.  The  program  there  was  totally  terminated  in  1953  and  was 
revived  in  May  1958  on  a  limited  basis  with  financial  support  from  the 
county.  In  San  Francisco  County  no  program  is  offered  at  all,  except 
to  inmates  who  can  afford  to  pay  for  a  correspondence  course.  The 
observation  made  by  the  Special  Study  Commission  on  Correctional 
Facilities  and  Services  in  its  li)57  repoi-t,  aptly  sums  up  the  effect: 
"Inmates  activities  were  set  back  severely  (especially  in  the  larger 
counties)  in  1953  by  tlie  tcrniination  of  state  aid  to  jail  educational 
programs. ' ' 

It  is  unquestioned  that  educational  training  is  a  key  element  in  a 
progressive  jail  program.  We  have  seen  the  benefits  realized  from  such 
a  program.  And  while  it  is  not  our  purpose  here  to  dispute  the  allegedly 
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questionable  use  of  some  of  the  adult  education  funds  which  ]od  to  the 
1953  legislative  restrictions,  we  do  suggest  a  restoration  of  a  state 
financed  program  accompanied  with  appropriate  safeguards  against 
abuse  or  misuse. 

In  1957  the  Special  Study  Commission  recommended  restoration  of 
the  state  educational  assistance  program;  and  in  1959  the  Subcom- 
mittee on  Institutional  Education  of  the  Assembly  Interim  Committee 
on  Education  made  a  similar  recommendation.  A  significant  parallel 
to  be  noted  is  that  although  the  educational  program  in  state  prisons 
was  discontinued  in  1953  along  with  the  local  program,  the  Legislature, 
recognizing  the  need  for  and  significance  of,  educational  training,  has 
continued  to  approve  budget  requests  for  prison  classes.  The  need  for 
such  training  on  the  local  level  is  no  less  urgent. 

(7)  Estahlishnient,  under  state  auspices,  of  a  central  training  facility 
for  new  and  presently  employed  local  jail  staffs. 

Previously  we  discussed  the  direct  correlation  between  the  calibre  of 
a  jail's  staff  and  the  effectiveness  of  its  programs  and  administration. 
Today  a  trained  staff  is  indispensable  to  the  effective  administrative 
correctional  programs.  Although  in-service  job  training  can  help,  it 
cannot  adequately  replace  a  detailed,  systematic  course  of  instruction 
designed  to  equip  the  trainees  with  the  necessary  basic  skills. 

Such  a  training  program  would  also,  we  believe,  do  much  to  initiate 
career  personnel  in  our  local  correctional  systems. 

(8)  Amend  Health  and,  Safety  Code  Section  459,  which  provides  that 
" /t/he  county  health  officer  may  investigate  health  and  sanitary 
conditions  in  any  county  jail  or  other  detention  facility  of  the 
county,"  to  make  this  investigatory  function  mandatory. 

Section  459  of  the  Health  and  Safety  Code  as  it  presently  appears  is 
permissive.  It  authorizes  a  county  health  officer  to  make  inspections  of 
county  detention  facilities  (and  in  cases  of  cities,  with  health  officers, 
the  same  provision  is  operative)  and  submit  reports  of  same  to  the 
sheriff',  or  director  (in  cases  of  cities,  the  reports  are  submitted  to  "the 
person  in  charge"  and  the  "governing  body  of  the  city")  and  the 
board  of  supervisors.  In  addition,  under  this  section,  a  county  health 
officer  (or  city  health  officer)  may  inspect  the  local  jails  "/w/henever 
so  requested." 

From  the  subcommittee's  study,  we  found  this  section  little  used. 
County  and  city  health  officers  were  very  seldom  requested  to  inspect 
the  local  jails.  Nor  do  these  officers  inspect  on  their  own  under  the  dis- 
cretionary authorization  of  Section  459.  The  end  result  is  that  the  sec- 
tion does  not  serve  the  purpose  for  which  it  was  enacted.  Health  officers 
are  reluctant  to  undertake  investigations  without  prior  request  from 
the  proper  officer  or  body. 

To  correct  this  problem,  we  therefore  recommend  the  above  change. 
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LETTER  OF  TRANSMITTAL 

California  Legislature 
Assembly  Interim  Committee  on  Judiciary — Civil 

Sacramento,  November  1,  1960 
Honorable  Ealph  Brown 

Speaker  of  the  Assembly 
State  Capitol 
Sacramento,  California 

Dear  Mr.  Speaker:  Pursuant  to  House  Eesolution  326  of  the  1959 
Regular  Legislative  Session,  the  Assembly  Literim  Committee  on  Ju- 
diciary^ — Civil  submits  herewith  its  final  report  on  Prepaid  Service  Con- 
tracts of  Health  and  Dance  Studios. 

This  report  is  the  product  of  an  extensive  study  carried  on  through- 
out most  of  1960,  during  which  time  a  statewide  investigation  was  made 
by  the  Legislative  Analyst's  office  and  two  full  days  of  hearings  were 
held  on  May  19  and  20  in  Stockton,  California. 

In  addition,  the  committee  received  the  benefit  of  an  independent 
study  of  dance  studio  contracts  conducted  by  third-year  students  in 
the  legislation  seminar  of  Stanford  Law  School.  We  are  particularly 
indebted  to  Agathon  A.  Aerni,  Steve  Birdlebough  and  Carl  Weidman, 
the  students  who  presented  this  study  to  the  committee,  and  to 
their  instructor,  John  H.  DeMoully. 

The  committee  also  wishes  to  thank  the  24  Avitnesses,  representing 
health  and  dance  studios,  law  enforcement  agencies  and  better  business 
bureaus  throughout  the  State,  who  attended  its  May  hearings. 

In  the  course  of  its  study  the  committee  has  found  that  a  small 
group  of  health  and  dance  studios,  unrepresentative  of  the  industry 
as  a  whole,  has  been  taking  unfair  advantage  of  the  public.  Working 
on  the  fringe  of  legality,  these  studios  have  high-pressured  their  cus- 
tomers into  long-term  contracts  for  large  amounts  of  money.  Once 
signed,  contracts  or  notes  are  often  transferred  to  collection  agencies 
or  finance  companies  and  the  customer  left  without  recourse,  although 
the  services  contracted  for  may  in  the  meantime  diminish  or  even 
disappear. 

The  legal  remedies  available  at  present  to  an  injured  party  are 
clearly  inadequate.  The  committee  has,  therefore,  sought  to  recom- 
mend restrictions  which,  if  enacted  into  law,  would  ensure  the  customer 
a  fair  contract. 

In  considering  possible  solutions  to  this  problem,  the  committee 
has  rejected  the  complications  of  licensing  and  bonding  as  a  needless 
burden  on  the  legitimate  operator.  Instead,  the  committee  has  chosen 
the  middle  ground  between  suggestions  made  by  proponents  of  extreme 
governmental  control  and  those  made  by  representatives  of  large 
studios,  who  have  argued  that  the  industry  can  regulate  itself. 

(5) 
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Certain  limitations  on  the  contracts  made  by  these  studios  have  been 
proposed  to  ensure  a  fair  break  to  their  customers,  and  in  so  doing, 
to  end  the  unfavorable  publicity  given  the  industry  as  a  whole  by  the 
reprehensible  practices  of  a  few. 

Respectfully  submitted, 

William  Biddick,  Jr.,  Chairman 
George  A.  Willson,  Vice  Chairman 
Clark  L.  Bradley  Milton  IMarks 

John  A.  Busterud  Bruce  Sumner 

Tom  Carrell  Howard  J.  Thelin 

Richard  T.  Hanna  Jerome  R.  Waldie 

Thomas  J.  MacBride  Edwin  L.  Z'berg 


INTRODUCTION  AND  FINDINGS 

Leisure  time,  and  money  spent  for  leisnre  time  activities,  occupy  an 
increasingly  important  place  in  the  economy.  Prosperity  and  shorter 
working  honrs  have  given  millions  of  Californians  more  time  than  ever 
before  to  spend  on  their  entertainment  and  self -improvement.  And  few 
industries  have  grown  more  in  response  to  these  new  sources  of  revenue 
than  the  health  and  dance  studios.  Unfortunately,  the  temptation  has 
sometimes  been  too  great  for  some  operators.  The  opportunity  to  make 
a  quick  dollar  at  the  expense  of  the  lonely,  credulous  or  impressionable 
customer  has  led  to  practices  which  form  a  pattern  of  overreaching  and 
misrepresentation  seriously  close  to  fraud  and  extortion. 

Hearings  on  May  19  and  20  and  many  communications  made  to 
the  committee  before  and  since  have  revealed  a  philosophy  and  plan 
of  operation  on  the  part  of  some  studios  that  show  rapaciousness  and 
cynical  disregard  for  members  of  the  public  who  seek  their  services. 

The  committee  has  received  testimony  and  letters  from  district  at- 
torneys, better  business  bureaus,  lawyers  and  private  citizens  all  over 
the  State  concerning  the  abuses  which  certain  health  and  dance  studios 
have  worked  on  the  public. 

7.  Unremitting  pressure  is  applied  to  sell  long-term  prepaid  dance 
or  health  studio  contracts  for  as  much  as  the  customers'  savings 
and  credit  rating  will  bear— often  $12,000  or  more 

Here  are  a  few  examples : 

(a)  DANCE  STUDIOS 

Case  No.  1.  In  Sacramento,  a  62-year-old  widow  of  a  state  em- 
ployee with  a  $17,000  inheritance  nest  egg  contracted  on  various  oc- 
casions for  dance  lessons  at  a  total  cost  of  $9,514,  or  better  than  half  of 
her  inheritance  money. 

She  had  been  widowed  for  about  a  year  and  a  half,  when  she  got  an 
invitation  in  November  1955  to  go  to  a  Sacramento  dance  studio  for  a 
free  one-hour  lesson. 

"Lonely  and  desirous  of  having  company,"  she  went,  and  was  im- 
mediately signed  up  for  40  hours  of  lessons  at  a  cost  of  $446.  She  signed 
for  40  more  hours  at  $240  in  March  1956  and  for  another  120  hours 
at  $720  on  March  19,  1956.  On  June  15,  1956,  representatives  of  the 
studio  went  to  her  Sacramento  home  and  took  her  to  the  studio  where 
they  compelled  her  to  remain  until  she  signed  for  another  300  hours 
at  a  cost  of  $2,764. 

On  the  following  day,  June  16,  1956,  representatives  of  the  studio 
induced  her  again  to  go  to  the  studio,  where  she  was  plied  with  in- 
toxicating liquor  and  signed  for  another  500  hours  for  $4,374.60.  In 
addition,  she  signed  another  contract  for  $1,000,  which  did  not  specify 
the  number  of  hours.  (Source:  Sacramento  Bee,  August  30,  1956.) 
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Case  No.  2.  A  Sacramento  dance  studio  operator  of  a  national 
chain  promised  an  81-year-old  widow  tliat  "we  will  make  you  a  dancer. 
We  will  make  you  popular  and  rid  you  of  your  loneliness.  You  have 
great  potential  as  a  dancer.  Money  will  be  no  problem."  She  signed  a 
contract  and  paid  .i;5,014.-40  for  dance  lessons  to  his  studio  on  Septem- 
ber 25,  1957. 

Soon  thereafter  a  son  was  appointed  guardian  for  his  mother  on 
the  grounds  the  aged  woman  was  senile.  Her  son  charges  that  his  mother 
is  "physically  completely  unable  to  receive  any  of  the  services  agreed 
to  be  given  to  her. ' ' 

The  dance  studio  was  asked  to  refund  the  money,  but  the  studio 

refused  to  do  so.  In  IMarch  1050  an  action  was  filed,  asking  the  court 

for  a  judgment  requiring  the  studio  to  refund  the  money.    (Source: 

Sacramento  Bcc,  March  10,  1958;  Oakland  Tribune,  March  11,  1959; 

talks  with  attorneys.) 

******* 

Case  No.  3.  Excerpt  from  the  testimony  of  Vernon  A.  Libby, 
General  ]\Ianager,  Better  Business  Bureau,  San  Francisco,  (hearing  of 
May  19-20,  Stockton)  : 

STUDIO  A.  This  company  in  1957  was  using  what  is  called  its 
"Telephone  Guest"  plan.  An  employee  of  the  studio  would  call  as 
follows : 

"Good  evening.  This  is  Miss  X  from  the  A  Dance  Studio  and 
our  publicity  department  is  featuring  a  dance  contest.  If  you  can 
answer  the  dance  question  for  this  evening,  you  will  win  a  $25 
dance  studio  course.  Are  you  ready? 

"Q.  Can  you  name  a  song  with  the  word  'dance'  in  the  title?" 

If  the  answer  is  correct,  the  person  phoned  is  congratulated  and 
a  lesson  appointment  made.  If  the  answer  is  wrong,  a  consolation 
prize  of  two  complimentary  dance  lessons  is  given. 

Complaint  was  registered  with  the  San  Francisco  Better  Busi- 
ness Bureau  using  these  words,  for  example:  "In  good  faith  I  went 
and  had  a  20-minute  lesson  and  a  'sales  pitch'  of  how  this  was  not 
a  cour.se  I  had  won  but  a  deduction  from  the  price  of  a  dance 
course  if  I  signed  up." 

The  bureau  also  received  complaint  in  these  words:  "I  believe 
this  studio  uses  too  much  pressure  to  get  people  to  sign  contracts. ' ' 

******* 

Case  No.  4.  ".  .  .  In  the  course  and  conduct  of  their  aforesaid 
business  respondents  .  .  .  have  emjiloyed  various  techniques  or  practices 
as  a  pai't  of  a  scheme  to  sell  initial  or  supplemental  courses  of  dance 
instruction  .  .  .  the  use  of  relay  salesmanship,  the  use  of  so-called 
analysis  tests,  studio  competition  and  dance  derbies,  the  use  of  blank  or 
partially  filled  out  contract  forms  or  by  refusing  to  answer  and  by 
evading  questions  concerning  the  amount  ..."  From  Federal  Trade 
Commission  complaint.  In  Matter  of  Arthur  Murray,  Inc.,  etc. 

*****#* 

Case  No.  5.     "Our  file  indicates  that  Mrs. imrcliased  a 

total  of  'three  life  memberships'  and  has  spent  a  sum  of  approximately 
$20,000  with  the  studio.  She  is  now  suing  to  recover  a  balance  which 
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represents  moneys  paid  by  lier  for  trips  that  she  was  unable  to  take 
because  of  ill  health."  Letter  to  committee  from  Los  Angeles  attorney, 
June  22,  1960. 

******* 

Case  No.  6.  "In  my  office  I  am  handling  a  matter  in  the  San 
Francisco  Superior  Court  which  is  against  Veloz  and  Yolanda  Dance 
Studios,  which  involved  the  selling  of  some  $20,000  worth  of  lessons 

to  one ,  age  67  at  the  time.  After  thorough  investigation,  it 

was  necessary  to  declare  her  incompetent  and  file  suit. ' '  Letter  to  com- 
mittee from  San  Francisco  attorney. 

^  !j&  ^  tP  tP  *  TP 

Case  No.  7.  "Be  advised  that  I  have  been  consulted  by  a  sub- 
stantial and  well  respected  woman  resident  of  this  area,  who,  along 
with  nine  other  women  of  similar  standing  and  caliber,  have  contrib- 
uted, each  of  them  in  excess  of  $9,000,  for  a  prepaid  lifetime  member- 
ship to  the  local  Arthur  Murray  Studio.  *  *  *  My  client  has  con- 
sumed, according  to  her  calculation,  approximately  one-third  of  her 
lifetime  membership  of  $10,000  and  says  that  she  cannot  and  will  not 
proceed  with  any  future  lessons  because  the  instructors  are  not  avail- 
able and  physical  facilities  have  been  changed  and  now  are  not  adequate 
or  as  represented."  Letter  to  committee  from  Santa  Barbara  attorney. 

A  GRAND  JURY'S  FINDINGS 

It  appears  that  the  product  being  sold  by  these  studios  is  not  im- 
proved dancing  ability,  but  something  far  more  subtle.  Here  is  a  quo- 
tation from  the  text  of  an  Arthur  Murray  Studio  Sales  Manual,  used 
in  the  1960  report  of  the  St.  Louis,  Missouri,  Grand  Jury : 

"It  is  not  yet  time  to  begin  to  sell  that  long  course,  not  until 
you  have  established  the  need  for  it,  the  urgency  of  it,  the  desir- 
ability of  it  in  your  student's  life.  It  is  time  to  prove  that  life 
is  sweeter,  life  is  happier,  life  is  more  complete  because  your 
student  can  approach  that  mental  image  of  himself  that  he  cher- 
ishes in  secret.  It  is  time  to  show  that  the  emotional  problem  that 
brought  your  student  to  the  school  can  be  smoothly  solved  with  the 
magic  possession  of  the  dancing  skill  that  you  have  the  power  to 
impart.  That  means  that  you  must  know  your  student's  needs, 
his  emotional  reasons,  his  secret  desires  and  personal  problems  so 
that  you  can  prove  that  the  service  you  have  to  render  can  iron 
out  his  difficulties. ' ' 

This  philosophy,  the  grand  jury  found,  resulted  in  the  following 
practices : 

"The  Murray  and  Quinlan  studios  systematically  and  as  a  mat- 
ter of  policy  beset  upon  and  pressure  their  students  to  sign  ex- 
pensive contracts  for  dance  lessons.  Almost  from  the  very  first 
day  that  a  'prospect'  comes  into  the  studio,  she  is  badgered  by  a 
neatly  contrived  series  of  sales  pitches.  She  is  unendingly  com- 
plimented and  flattered.  Her  dancing  ability,  regardless  of  how 
atrocious,  is  raved  about. 
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"A  team  of  expert  pitchmen,  usinjr  bug  interview  rooms  and 
two-on-one  approach,  then  work  her  over  with  all  sorts  of  pre- 
arranged sales  gimmicks.  Badgered,  befuddled  and  even  bemused, 
the  lady  signs  a  lavish  contract  for  hundreds,  sometimes  thousands 
of  liours  of  dance  lessons. 

"At  the  time  she  signs  this  'Philadelphia-lawyer'  contract  she 
is,  in  a  technical  way,  aware  of  the  amount  involved.  Hence,  there 
is  no  fraud  involved  in  so  far  as  existing  Missouri  criminal  statutes 
are  concerned.  However,  she  usually  docs  not  fully  appreciate  the 
extent  to  which  .she  had  become  financially  obligated,  so  dazed  and 
stupefied  is  she  by  the  studio's  ceaseless  pitchmanship. " 

(b)  HEALTH  STUDIOS 

Case  No.  1.  '".  .  .  The  customers  are  invariably  taken  in  tow  by  a 
trained  salesman  whose  job  it  is  to  sign  them  up  for  the  longest  term  con- 
tract that  they  can  be  sold  with  payments  made  over  as  short  a  period  as 
possible  *  *  *  and  then  as  soon  as  these  contracts  were  sold,  as  soon 
as  this  outfit  had  been  in  business  for  six  weeks  to  six  months  and  they 
had  saturated  the  area  with  advertising  so  the  new  purchasers  of  life- 
time contracts  were  reduced  to  a  trickle  and  what  they  were  involved 
in  then  was  *  *  *  providing  the  service  *  *  *  we  found  them  shut- 
ting their  doors  and  moving  on  to  another  town."  (Testimony  of 
Howard  Jewel,  Assistant  Attorney  General,  May  19,  1960.) 

Case  No.  2.  "Analysis  of  complaints  to  the  Better  Business  Bureau 
lays  cnii)liasis  on  the  signing  of  conditional  sales  contracts  for  gym 
memberships  in  in.stances  where  the  facts  of  such  a  contract  allegedly 
have  been  misrepresented  orally  to  the  prospective  members.  These 
allegations  include : 

"1.  Tlie  prospective  buyer  was  not  made  aware  that  he  was  signing  a 
legal  contract. 

"2.  The  complainani  was  given  some  statement  about  tlie  nature  of 
tlie  offer  which  was  not  stated  in  like  terms  in  the  contract. 

";i  The  gym  management  misrei)resented  the  terms  of  the  contract 
to  a  person  who — because  of  foreign  birth — was  unfamiliar  with 
the  English  language. 

"4.  The  com]dainants  Avere  told  about  the  services  of  the  gym  in  a 
statement  whicli  allegedly  is  inaccurate  and  about  services  which 
Ihe  gym  was  unable  to  perform,  such  as  the  use  of  a  nonexistent 
swiiuming  pool. 

"In  one  case,  it  was  rei)()itc(l  llial  a  mental  defective  was  induced  to 
sign  a  contract. 

"S(>lling  practices  with  respect  to  this  organization  have  been  the 
.subject  of  complaint.  At  one  time,  girls  would  demonstrate  reducing 
apparatus  on  tlie  street  level  at  the  entrance  to  the  gym  and  passers-by 
were  addressed  by  these  girls  soliciting  a  visit  to  the  gym.  Complainants 
alleged  that  thereafter  they  were  'high-pressured'  into  signing  condi- 
tional sales  contracts  for  membership  services.  The  extent  of  these  so- 
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called  'high-pressure'  tactics  was  brought  to  full  recognition  when  a 
girl  of  foreign  birth,  in  a  signed  statement  made  to  this  bureau  in  the 
presence  of  witnesses,  stated  that  she  had  visited  the  gym  as  a  guest. 
She  took  some  exercises,  according  to  the  report,  and  was  later  shown 
into  the  gym  office  where  she  was  firmly  asked  to  sign  a  contract.  When 
she  refused — since  she  expected  to  return  to  Europe  in  the  future — 
another  man  was  called  into  the  office  and  he  helped  try  to  'persuade' 
her.  She  alleged  that  she  believed  the  other  people  (users  of  the  gym 
service)  had  left  the  gym  as  it  then  was  closing  time  and  that  she 
became  frightened.  She  stated  that  although  her  friend  was  just  outside 
this  office  she  believed  that  she  was  being  prevented  from  joining  her, 
and  then  she  became  frightened  and  tried  to  leave.  When  she  tried  to 
open  the  office  door,  she  thought  it  was  locked.  Neither  of  the  two  men 
in  the  office  made  any  move  to  open  the  door  for  her  and  she  hastily 
signed  the  contract  placed  before  her  and  then  left  the  gym."  (Testi- 
mony of  Vernon  A.  Libby,  General  Manager,  Better  Business  Bureau, 
San  Francisco,  at  hearings  May  19-20,  1960.) 

******* 

Case  No.  3.  Customers  without  bank  accounts  were  induced  to 
write  checks  to  the  studio  for  special  offers  good  for  "tonight  only" 
which  the  studio  promised  to  hold  for  them  until  they  had  deposited 
funds  to  cover  them.  If  a  change  of  heart  occurred,  sometimes  studios 
would  threaten  criminal  action  unless  they  were  jiaid.  (Testimony  of 
two  witnesses  at  hearings  May  19-20,  1960.) 

TT  tF  TP  •JV'  W  TP 

Case  No.  4.  ".  .  .  There  was  no  limitation  on  the  number  of  mem- 
berships that  could  be  sold  by  a  gym,  apparently,  from  the  information 
I  have  developed.  It  was  just  a  matter  of  selling  as  much  as  you  can : 
if  the  people  had  to  wait  an  hour,  45  minutes  or  so,  to  use  a  piece  of 
equipment,  that  was  just  considered  tough  luck.  If  they  didn't  like  it, 
they  could  quit.  The  attitude  of  the  organization,  according  to  this 
witness  that  I  talked  to  was  this:  they  felt  that  the  majority  of  the 
people,  at  least  50  percent  of  the  people,  would  drop  out  of  the  organi- 
zation within  six  weeks  and  within  three  months  90  percent  of  the 
people  would  drop  out — primarily  through  overselling  and  poor  and 
inadequate  instruction."  (Testimony  of  Thomas  L.  Tanner,  Jr.,  Asso- 
ciate Administrative  Analyst  before  the  committee  May  20,  1960.) 
******* 

Case  No.  5.  "We  have  had  complaints  based  on  misrepresentation 
as  to  facilities,  free  massages,  free  use  of  the  sun  room.  In  a  couple  of 
instances,  the  patrons  were  told  that  if  they  got  their  children  into 
the  act,  swimming  pools  would  be  available  for  free.  It  so  happened 
that  there  weren  't  any  swimming  pools,  not  in  San  Francisco  and  when 
this  was  brought  to  their  attention,  one  manager  said:  'Well,  you  are 
free  to  go  to  Stockton,  if  you  like.'  "  (Testimony  of  Roger  Garety, 
District  Attorney,  Marin  County,  before  the  committee  May  20,  1960.) 
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Case  No,  6.  "We  had  tlie  unfortunate  spectacle  of  a  young  woman 
who  liad  been  released  just  a  year  previously  from  Eldridge,  from  the 
Sonoma  State  Home,  who  was  brought  into  the  gym  and  I  am  sure  she 
would  have  signed  anything  that  tliey  ]>resented  to  her.  She  signed  a 
life  membership  contract.  That  one,  when  brought  to  their  attention, 
the  home  office  agreed  to  cancel."  (Testimony  of  Roger  Garety,  District 
Attorney,  Marin  County,  before  the  committee  May  20,  1960.) 

*  *  *  *  m  *  * 

Case  No.  7.  ''By  far  the  main  complaint  has  been  the  one  which 
already  has  been  aired  before  your  committee,  namely  oral  representa- 
tions of  one  kind  at  variance  with  the  written  contract,  particularly 
along  these  lines:  'If  your  husband  doesn't  approve  of  this,  you  just 
tear  the  contract  up  and  we'll  forget  all  about  it.'  By  the  time  the 
lady  gets  back  to  the  gym,  there  has  been  a  new  manager  installed,  the 
man  with  whom  she  dealt  is  some  place,  the  contract  is  in  Santa  IMonica, 
and  the  next  step  is  a  sheet  of  paper  in  which  they  are  told  that  if 
they  don't  want  their  automobile,  salary  and  personal  property  at- 
tached, they  had  better  pay."  (Testimony  of  Roger  Garety,  District 
Attorney,  Marin  County,  before  the  committee  May  20,  1960.) 

2.  Studios,  having  obtained  as  many  long-term  prepaid  contracts 
as  the  local  traffic  will  bear,  close  their  doors  without  making 
arrangements  for  further  instruction  of  their  students  or  even 
leaving  forwarding  addresses 

Case  No.  1.  ".  .  .  As  soon  as  this  outfit  had  been  in  business  for 
six  weeks  or  six  months  and  they  had  saturated  the  area  with  the 
advertisings  or  the  new  purchasers  of  lifetime  contracts  Avere  reduced 
to  a  trickle  and  what  they  were  involved  in  then  was  the  maintenance 
business  of  providing  the  service,  pretty  soon  we  found  them  shutting 
their  doors  and  moving  on  to  another  town."  (Testimony  of  Howard 
Jewel,  Assistant  Attorney  General,  before  the  committee  May  19,  19G0.) 

******  m 

Case  No.  2.  A  San  Francisco  resident  entered  into  a  contract  with 
a  Walnut  Creek  Veloz  and  Yolanda  studio  on  September  6,  1954,  for 
120  lessons  for  $700  cash.  On  November  6,  1954,  he  entered  into  a  second 
contract  for  100  lessons  for  .$500  cash.  In  April,  1958,  this  studio  closed 
its  doors  aiul  shortly  thereafter,  filed  a  petition  in  bankruptcy.  The 
"student"  still  had  112  lessons  due  him.  lie  then  turned  to  the  parent 
studio  in  Hollywood.  He  was  informed  the  studio  was  licensed  and 
that  there  was  no  financial  responsibility  since  there  was  a  hold  harm- 
less clause  in  the  licensing  agreement.  (Source:  Letter  on  file  with  As- 
sembly Interim  Connnittee  on  Judiciary — Civil.) 

Case  No.  3.  A  woman  paid  to  a  Los  Angeles  dance  studio  $100  to 
cover  15  hours  of  private  dance  lessons.  A  receipt  for  the  money  was 
given  at  that  time.  About  two  weeks  after  the  money  was  paid,  the 
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studio  was  closed.  The  operators  moved  to  another  location,  leaving  no 
address  or  any  instructions  to  the  people  who  had  paid  money  for 
lessons.  After  some  investigation,  this  woman  located  the  dance  studio 
operators.  The  woman,  after  communicating  to  the  operators,  was  in- 
formed that  in  order  to  have  the  lessons  it  would  be  necessarj^  to  pay 
another  $45;  otherwise,  the  original  $100  paid  would  be  lost.  (Source: 
Letter  on  file  with  the  Assembly  Interim  Committee  on  Judiciary — 
Civil.) 

3.  Contracts  ore  made  nonconcellable  and  refunds  are  denied 
even  in  cases  of  illness  or  ill  health 

Case  No.  1.  A  San  Diego  woman  signed  a  contract  with  a  local 
health  studio  on  the  assurance  that  she  would  not  in  any  way  be  bound 
if  her  doctor  disapproved.  Her  doctor,  an  orthopedic  surgeon  who  had 
been  treating  her  for  several  ailments,  advised  her  that  she  could  not 
under  any  circumstances  take  such  a  course  of  exercises.  "When  Mrs. 

called  back  within  an  hour  on  the  same  day  to  advise  the 

studio  of  this  fact,  she  was  told  that  she  would  be  held  to  the  contract. 

Only  after  Mrs. had  received  several  letters  threatening  suit 

and  attachment  of  wages,  and  after  her  attorney  had  procured  the 
opinion  of  a  handwriting  expert  that  a  purported  "acknowledgement" 
of  contract  had  been  forged,  did  the  studio  drop  its  demands.  ( Source : 
Correspondence  with  committee  from  San  Diego  attorney.) 

4.  The  new  member  may  find  that  his  contract  has  been  assigned 
to  a  lending  institution  or  collection  agency,  and  any  defenses 
which  he  may  have  had  against  the  studio  hove  been  cut  off 

Case  No.  1.  "I  signed  the  statement  and  I  noticed  on  the  back  a 
little  membership  card  which  was  torn  off,  was  actually  a  note  and  I 
said  to  him,  'What  is  this?  It  looks  like  a  note.'  And  he  said,  'Oh,  no. 
That's  not  a  note.  That  is  just  a  formality.'  So  I  said,  'If  it's  a  for- 
mality, do  I  have  to  sign  it?'  And  he  said,  'Well,  yes,  go  ahead  and 
sign  it.'  So  I  signed  it.  I  didn't  want  to  make  a  big  issue  of  it  so  I 
signed  it,  but  I  knew  very  well  it  was  a  note  and  I  knew  very  well  I 
would  pay — I  would  be  paying  to  a  holder  in  due  course."  (Testimony 
of  Clarence  Knight,  Deputy  District  Attorney,  San  Mateo  County,  be- 
fore the  committee.  May  20,  1960.) 

******* 

Needless  to  say,  these  practices  cause  tremendous  damage  to  the 
health  and  dance  studio  industry  as  a  whole.  Letters  addressed  to  the 
committee  and  testimony  from  independent  operators  express  grave 
concern  over  the  unfavorable  publicity  given  this  industry  by  fringe 
operators. 


PRESENT  LEGAL  REMEDIES 

1 .  Criminal  Prosecution 

Usually,  those  operators  who  work  on  the  frins:es  of  the  law  are  free 
from  criminal  sanction.  If  misrepresentations  amounting  to  criminal 
fraud  are  made,  the  problems  of  proof  are  unsurmountable.  In  the 
words  of  the  District  Attorney  of  Marin  County : 

"...  the  managers,  the  people  who  sign  people  to  contracts, 
take  particular  pains  to  insure  that  these  conferences  are  in  pri- 
vate with  just  the  prospect  and  the  person  making  the  pitch,  and 
as  you  knoAv,  in  order  to  have  a  successful  prosecution  there  must 
be  corroboration  of  a  false  pretense  and  these  people  know  that." 

Similar  testimony  as  to  the  ineffectiveness  of  the  criminal  law  in  this 
field  was  given  the  committee  by  Assistant  Attorney  General  Howard 
Jewel,  Miio  concluded  after  canvassing  law  enforcement  officers  all 
over  the  State  that  a  solution  to  this  problem  could  be  reached  only 
through  legislation. 

2.  Civil  Remedies 

The  enforceability  of  these  long-term,  prepaid  contracts  is  dubious. 
As  the  report  of  the  Stanford  Legislation  Seminar  points  out,  forfeiture 
of  the  prepayment  might  be  considered  a  penalty,  unenforceable  at  law. 
The  student  could  recover  in  a  simple  action  for  unjust  enrichment  on 
showing  that  his  breach  was  innocent.  A  contract  may  be  voidable  on 
grounds  of  fraud  if  undue  influence  or  deception  was  used ;  and  if  the 
agreement  was  for  a  series  of  lessons,  paid  for  by  installments,  the  con- 
tract might  be  construed  as  severable. 

In  practice,  however,  one  of  two  things  usually  luij^pens:  the  contract 
is  assigned,  or  a  promissory  note  is  taken  and  immediately  transferred 
to  a  finance  company  or  collection  agency.  Contracts  that  are  assigned 
almost  invariably  contain  clauses  by  which  the  customer  purports  to 
waive  any  defenses  he  may  have  against  the  studio.  When  a  promissory 
note  is  negotiated,  the  institution  taking  it  will  assert  the  rights  of  a 
hftlder  in  due  course  and  only  real  defenses — lack  of  cajiacity,  forgery, 
material  alteration  and  fraud  in  the  inception — are  permissible  in  the 
absence  of  a  statute  to  the  contrary.  Only  one  remedy  may  be  available 
in  such  cases:  firms  that  carry  such  notes  regularly  might  be  charged 
with  notice  of  defects  in  the  contracts. 

Usually,  these  legal  issues  are  never  raised.  Testimony  before  the 
committee  indicates  that  many  customers  of  these  studios  are  unwilling 
to  assume  the  risk  of  possible  publicity,  family  strife  and  job  problems 
by  bringing  suit  or  complaining  to  a  district  attorney's  office. 


(14) 
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" .  .  .  most  of  these  people  either  were  unable  or  unwilling  to  seek 
legal  counsel.  I'd  say  most  of  them  don't  have  the  means  to.  They 
are  wives  of  servicemen,  for  example,  men  who  are  told  their  com- 
manding officer  will  be  contacted  or  they  will  be  people  in  salaried 
positions  whose  employers  would  take  a  very  dim  view  of  an  attach- 
ment or  garnishment."  (Testimony  of  Roger  Garety,  District  At- 
torney of  Marin  County,  concerning  health  studio  abuses.) 

And,  of  course,  where  prepayment  is  involved,  recovery  of  the  amount 
taken  can  be  difficult,  even  where  the  studio  has  not  closed  its  doors 
and  vanished. 

Many  studios  employ  practices  which  are  reprehensible  but  do  not 
amount  to  either  criminal  or  civil  fraud.  The  complaint  filed  by  the 
Federal  Trade  Commission  against  Arthur  Murray,  Inc.,  etc.,  on  March 
25,  19G0,  listsafew: 

1.  Free  or  special  introductory  offers  of  dancing  lessons  have  been 
largely  devoted  to  selling  additional  lessons  or  courses. 

2.  The  use  of  "relay  salesmanship,"  involving  successive  efforts  of  a 
number  of  different  Arthur  Murray  representatives  who,  by  force 
of  numbers  and  unrelenting  sales  talks,  and  aided  by  hidden  listen- 
ing devices  monitoring  conversation  with  the  prospect  or  pupil, 
attempt  to  persuade  and  do  persuade  a  lone  prospect  or  pupil  to 
sign  a  contract. 

3.  The  use  of  so-called  "analyses,"  or  "tests,"  "studio  competi- 
tions," "dance  derbies"  and  similar  artifices  purportedly  designed 
to  evaluate  dancing  ability,  progress  or  proficiency  by  an  objective 
and  impartial  means,  whereas  in  fact  the  purpose  of  such  articles 
is  to  lead  the  "winner"  or  "successful  candidate"  to  believe  that 
he  should  purchase  future  dancing  instruction. 

In  February  and  March  of  1960,  the  St.  Louis,  Missouri,  Grand  Jury 
studied  the  practices  of  local  studios.  It  found  that  the  student  signing  a 
lavish  contract  is  technically  aware  of  the  amount  involved,  hence  uo 
fraud.  "However,  she  usually  does  not  fully  appreciate  the  extent  to 
which  she  had  become  financially  obligated,  so  dazed  and  stupefied  is 
she  by  the  studio's  ceaseless  pitchmanship." 


POSSIBLE  SOLUTIONS 

The  committee's  study  has  indicated  that,  broadly  speaking,  two 
points  of  view  exist  with  regard  to  these  problems. 

?.  Encourage  industry  self-regulation 

Kepresontatives  of  local  Artluir  ]\Iurray  Studios,  Eileen  Feather 
Salons,  the  American  Gym  Association  and  the  Vic  Tanny  Gyms 
favor  increased  self-policing  by  the  industries  themselves.  They  claim 
high  standards  in  their  own  organizations  show  that  overreaching  and 
abusive  practices  are  unnecessary  to  a  successful  operation. 

At  present,  many  small,  independent  studios  in  California  avoid 
the  temptation  that  gives  rise  to  the  abuses  described  in  this  report  by 
foregoing  the  use  of  prepaid  contracts  for  large  amounts  and  extensive 
periods.  In  fact,  the  average  small  dance  studio  uses  only  verbal 
contracts,  the  president  of  a  local  chapter  of  Dance  Masters  of  Cali- 
fornia has  informed  the  committee. 

As  for  health  studios,  the  secretary  of  a  national  association  of 
smaller  studios  with  seven  California  affiliates  has  this  to  say : 

"There  is  no  earthlj'-  reason  why  a  membership  should  extend 
for  more  than  one  year  and,  until  the  advent  of  the  American 
Health  Studios  and  the  Vic  Tanny  chain  no  one  in  our  industry 
ever  heard  of  memberships  which  would  run  longer  than  one 
year.  It  is  dishonest  per  se  and  just  a  method  of  extracting  large 
sums  of  money  from  the  unwary  public." 

On  the  other  hand,  a  representative  of  the  Vic  Tanny  Gyms,  with 
some  44  California  branches,  strongly  supports  the  up-to-seven-year 
contracts  now  used  by  these  gyms  primarily  on  the  ground  that  costs 
are  much  higher  during  the  first  few  months  of  a  membership. 

The  American  Gym  Association,  with  30  members  in  California,  is 
making  a  commendable  effort  to  establish  standards  and  to  police  the 
operations  of  its  members.  An  AGA  representative  has  testified  to  the 
committee  that  members  of  that  organization  oppose  contracts  for 
terms  beyond  one  year. 

Of  the  major  dance  studio  chains  in  California,  only  one — Arthur 
Murray — has  apparently  established  rules  of  conduct  designed  to  avoid 
the   abuses  described   above. 

Spokesman  for  Arthur  Murray  testified  before  the  committee  that: 

1.  Refunds  are  being  made  in  cases  where  performance  is  impossible 
through  no  fault  of  the  student. 

2.  Negotiable  notes  are  not  being  used  to  cut  off  a  customer's  de- 
fenses against  the  studio. 
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3.  Students  may  cancel  without  cause  within  60  days  from  entering 
into  a  contract,  subject  to  a  service  charge  of  25  percent  of  the 
balance  due.  Later  cancellations  may  be  made  under  a  formula. 

4.  No  misrepresentations  as  to  courses  or  terms  of  contract  are  made. 

The  Dance  Masters  of  California,  an  organization  composed  largely 
of  teachers  in  smaller  dance  studios,  has  adopted  a  code  of  ethics 
requiring  truthfulness  in  advertising  and  has  provided  standards  for 
qualifying  dance  teachers. 

Such  a  code  of  ethics,  industry  wide  or  used  only  by  one  chain, 
represents  a  sincere  effort  to  remedy  the  situation.  It  is,  however,  sub- 
ject to  two  defects : 

1.  It  will  not  act  as  a  compulsory  curb  on  all  studios  throughout 
the  industry. 

2.  It  may  be  circumvented  even  by  studios  that  purport  to  follow  it. 

Such  a  code  was  in  effect  with  Arthur  Murray  Studios  in  St.  Louis. 
Nevertheless,  the  St.  Louis  Grand  Jury  found  in  its  April  1960  re- 
port that: 

"...  these  and  other  studio  rules  have  been  violated  at  will 
whenever  it  becomes  necessary  to  make  a  sale.  Not  only  have  the 
employees  of  the  studio  been  guilty  of  such  violations,  but  in 
many  cases  it  is  done  at  the  insistence  of  the  executives  or  with 
their  knowledge,  and  without  reprimand." 

More  specifically,  the  grand  jury  made  these  findings: 

(a)  There  is  a  30-day  cancellation  in  the  Arthur  Murray  Life- 
time Contract  whereby  the  student  can  cancel  at  any  time  within 
that  period,  and  without  reason  or  cause. 

After  signing  this  contract  at  a  local  studio,  the  student  is  told 
that  it  must  be  "approved"  by  the  home  office.  This  approval, 
which  is  for  all  practical  purposes  automatic,  is  in  many  instances 
not  made  known  to  the  student  until  after  the  expiration  date  of 
the  30-day  cancellation  period. 

This  permits  an  instructor  or  other  employees  of  the  studio  to 
play  down  a  student's  desire  to  cancel  within  the  30-day  period 
by  informing  the  student  that  she  had  not  been  approved  by 
the  home  office  for  the  lifetime  membership ;  therefore,  it  would 
not  be  necessary  to  cancel  at  this  time. 

In  many  cases,  by  the  time  approval  is  actually  made  known, 
the  student  has  lost  the  benefits  of  the  cancellation  clause. 

(b)  The  Arthur  Murray  Studio  takes  some  pride  in  the  fact 
that  it  will  no  longer  "oversell"  anyone  by  selling  more  than 
one  lifetime  membership.  This  is  true  in  name,  but  not  in  fact, 
for  now  a  lifetimer  is  sold  a  Gold  Medal  Program,  an  Executive 
Life  Program,  or  anything  else  for  that  matter,  under  a  different 
name. 
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2.  Enact  regulatory  legislation 

Ropresentatives  of  law  enforcement  agencies,  the  Consumer  Counsel, 
the  Stanford  Law  School  Legislation  Seminar  (which  made  an  inde- 
pendent study  of  the  dance  studio  problems),  and  many  of  the  smaller 
dance  and  health  studios  agree  that  regulatory  legislation  is  needed 
to  curb  abuses  in  these  fields. 

Spokesmen  for  the  Attorney  General  and  many  district  attorneys 
have  reported  receiving  many  complaints  with  regard  to  the  operations 
of  health  or  dance  studios.  All  have  indicated  to  the  committee  that 
present  criminal  and  civil  remedies  are  inadequate  to  protect  the 
public  against  the  almost-fraudulent  borderline  tactics  of  offending 
studios. 


RECOMMENDATIONS 

The  draft  legislation  presented  in  this  report  represents  the  com- 
mittee's conclusion  that  greater  regulatory  legislation  is  needed  to 
protect  the  public  against  the  vicious  practices  conducted  by  a  small 
but  dangerous  segment  of  the  health  and  dance  studio  industry.  At  the 
same  time,  the  committee  has  rejected  the  more  extreme  solutions 
which  have  been  proposed,  such  as  imposition  of  permit  and  licensing 
requirements  or  additional  criminal  sanctions. 

Basically,  the  following  safeguards  should  be  enacted : 

1 .  Prohibit  the  "lifetime"  contract 

The  "life,"  or  extremely  long-term  contract  has  given  rise  to  many 
dishonest  dealings  by  unscrupulous  studios.  Some  of  the  larger  studios 
have  testified  that  use  of  these  contracts  has  been  discontinued,  and 
most  of  the  smaller  studies  have  never  used  them.  Their  abolition  is 
specifically  approved  by  the  Attorney  General,  the  District  Attorneys 
of  Kern,  Santa  Barbara  and  Riverside  Counties,  by  representatives  of 
the  American  Gym  Association,  the  Dance  Masters  of  America,  the 
Associated  Health  Institutes  of  America  and  by  one  local  Arthur 
Murray  Studio  operator. 

The  lifetime  contract,  the  price  of  which  usually  bears  no  relation 
to  the  purchaser's  age,  apparently  provides  some  studios  with  an  irre- 
sistible temptation  to  misrepresent  and  to  overreach. 

2.  Limit  the  term  of  prepaid  contracts 

The  Attorney  General  has  recommended  that  these  contracts  be  put 
completely  on  a  "pay  as  you  go"  basis.  In  a  letter  from  Assistant 
Attorney  General  Howard  Jewel,  it  is  pointed  out  that  all  service 
industries  but  the  two  mentioned  operate  on  a  pay  as  you  go  basis.  He 
argues  that  long-term  prepaid  contracts  encourage  the  nomadic  studio 
■and  the  high-pressure  salesman,  and  do  little  to  motivate  a  high  stand- 
ard of  service  once  the  customer  is  signed  up : 

If  there  is  no  prepaid  contract  the  prosperity  of  the  business  will 
depend  upon  its  ability  to  attract  customers  who  will  continue  to 
avail  themselves  of  its  services.  This  can  only  be  done  by  maintain- 
ing a  high  standard  of  customer  satisfaction.  This,  I  submit,  is  a 
worthwhile  goal  of  legislation.  If,  on  the  other  hand,  the  customer 
is  motivated  to  come  back  because  he  is  hooked  by  a  long-term  con- 
tract then  the  industry  is  not  motivated  to  maintain  a  high  stand- 
ard of  service  but  rather  an  intense  level  of  high-pressure  sales- 
manship. 
This  proposal  has  since  been  endorsed  by  Consumer  Counsel  Helen 
Nelson,  by  the  District  Attorneys  of  Kern,  Santa  Barbara  and  San 
Diego  Counties,  and  by  the  operator  of  one  independent  dance  studio. 
At  the  same  time,  testimony  made  to  the  committee  has  shown  that 
the  first  few  weeks  or  months  that  a  customer  spends  with  a  studic 
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unquestionably  cost  the  studio  more  in  terms  of  paperwork  and  book- 
keeping. In  response  to  tliis,  the  Attorney  General  recommends  that 
the  studios  charge  more  for  the  first  hours,  and  impose  an  enrollment 
fee  to  take  care  of  bookkeeping  and  other  costs. 

The  American  Gym  Association,  which  recommends  a  one-year  limit, 
considers  contracts  for  three  months  to  one  year  terms  to  be  on  a  pay 
as  you  go  basis. 

Similarly,  a  spokesman  for  the  Dance  Masters  of  California  has 
written  to  the  committee  to  the  effect  that  most  member  studios  using 
written  contracts  limit  them  to  terms  ranging  from  four  to  52  weeks. 
A  two-year  limit  was  recommended  by  that  organization. 

Representatives  of  the  Arthur  Murray  Studio  strongly  oppose  any 
such  limitation. 

In  this  connection,  a  letter  from  tlie  District  Attorney  of  Kern 
County  to  Chairman  Biddick  reads  as  follows : 

"If  these  industries  are  indicating  that  they  are  offering  a 
little  happiness  to  people  purchasing  long-term  contracts  from 
them,  no  such  happy  persons  have  appeared  before  this  office.  To 
the  contrary,  we  have  heard  and  seen  only  anguish  and  embarrass- 
ment. ' ' 

It  is  the  committee's  conclusion  that  the  long-term  contracts  now 
being  offered  by  some  health  and  dance  studios  do  far  more  harm  than 
good.  They  offer  an  irresistible  temptation  to  the  fraudulent  operator 
to  use  high-pressure  salesmanship,  sign  up  all  the  customers  he  can  for 
the  largest  amounts  and  longest  terms  that  can  be  extracted,  then  close 
the  studio  or  curtail  services  enough  to  discourage  his  newly  acquired 
clientele. 

On  the  other  hand,  the  interest  of  tlie  legitimate  studio  operator  in 
jilanning  ahead  and  in  offering  certain  economies  to  his  clients  should 
be  recognized.  Accordingly,  the  committee  recommends  that  all  health 
and  dance  studio  contracts  be  limited  to  a  maximum  term  of  one  year. 

3.   Restrict  the  amount  of  payment  that  a  studio  can  take  in  advance 

Testimony  offered  by  the  Attorney  General  and  many  district  attor- 
neys indicates  that  the  possibility  of  receiving  large  sums  of  money  in 
advance  tends  to  encourage  the  promotion  of  nomadic  gyms,  which  sign 
up  all  the  customers  the  local  traffic  will  bear  at  widely  varying  prices, 
then  close  their  doors  entirely  or  offer  poor  service  deliberately  designed 
to  make  their  customers  stop  coming. 

In  the  dance  studio  field,  the  Stanford  study  revealed  several  ex- 
students  who  had  been  signed  for  long-term  contracts  by  attractive  and 
vivacious  instructors,  then  given  increasingly  homely  and  unpleasant 
ones  when  efforts  to  sell  additional  contracts  for  longer  terms  and 
larger  amounts  failed. 

Limitations  on  prepayment  are  favored  in  principle  by  most  of  the 
law  enforcement  officers  who  expressed  themselves  to  the  committee. 

The  chief  opposition  to  sucii  a  restriction  comes  from  representatives 
of  Arthur  Murray  and  other  dance  studios,  who  argue  that  the  costs 
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involved  in  training  instructors  and  in  providing  facilities  for  lessons 
are  so  great  that  larger  prepayments  are  necessary. 

A  formula  limiting  prepayments,  developed  in  New  York,  was  re- 
jected as  imposing  unnecessarj^  complication.  Instead,  the  committee 
has  determined  that  an  absolute  dollar  limit  should  be  imposed  on  the 
prepayment  that  a  studio  can  receive,  whether  in  the  form  of  cash,  con- 
tract, or  promissory  note.  The  committee  is  not  unanimous  on  the  dollar 
figure  that  should  be  imposed.  Possible  limits  discussed  ranged  from 
the  "pay  as  you  go"  proposal  of  the  Attorney  General  to  a  maximum 
of  $500  prepayment.  Accordingly,  the  limit  to  be  imposed  has  been  left 
open,  to  await  the  committee's  final  decision  during  the  1961  Regular 
Legislative  Session. 

4.  Protect  the  customer's  rights  against  assignment 

Many  offending  studios  have  habitually  assigned  their  contracts  to 
finance  companies  immediately  after  execution.  These  contracts  usually 
purport  to  preclude  the  buyer  from  setting  up  against  the  assignee  any 
defenses  which  he  may  have  against  the  studio.  A  customer  may  find 
that  his  local  studio  has  closed,  whether  by  poor  management  or  design, 
and  he  is  being  dunned  for  payment  for  services  he  cannot  receive. 

While  civil  remedies  may  exist  in  such  a  situation,  they  are  inade- 
quate as  a  practical  matter.  If  prepayment  is  made,  recovery  of  a  sum 
sent  long  ago  to  another  state  may  require  the  talents  of  a  Mata  Hari. 
And  many  customers,  fearing  unfavorable  publicity,  friction  with  their 
spouses,  or  the  disapproval  of  their  employers,  will  not  seek  legal 
remedies. 

It  is  in  response  to  these  problems  that  the  committee  recommends 
that  the  customer's  defenses  be  specifically  preserved  in  case  of 
assignment. 

5.  Moke  contracts  terminable  on  death  or  disability 

The  committee's  studies  have  shown  that  at  present  virtually  all 
the  contracts  used  by  the  larger  dance  and  health  studios  are  specifically 
made  non-cancellable. 

Large  prepayments  to  unscrupulous  operators  are  generally  not  re- 
coverable as  a  practical  matter  when  death  or  disability  occurs,  and  the 
services  paid  for  cannot  be  received. 

Reputable  studio  operators  have  testified  that  repayment  is  made  in 
such  cases ;  legislation  is  recommended  to  ensure  that  all  operators  com- 
ply with  this  practice. 

6.  Make  illegal  and  void  all  contracts  in  violation  of  the  regulatory 
provisions  set  forth  herein 

The  contract  providing  for  excessive  prepayment,  or  for  a  term 
longer  than  the  maximum  set  by  statute  should  have  no  legal  effect. 
Similarly,  a  contract  induced  by  false  representations,  or  one  purport- 
ing to  cut  off  the  buyer's  defenses  against  an  assignee,  should  be  void. 
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ADDITIONAL  PROPOSALS 

Two  additional  proposals  -were  considered  by  the  committee  and  met 
with  considerable  support,  but  do  not  necessarily  represent  the  views  of 
a  majority  of  its  members : 

7.  Prohibit  the  use  of  promissory  notes  in  connection  with  health  or 
dance  studio  contracts 

The  use  of  negotiable  paper  can  cut  off  all  but  the  most  extreme  de- 
fenses ag:ainst  a  holder  in  due  course.  Its  use  has  already  been  pro- 
hibited in  the  case  of  retail  installment  accounts  under  the  Unruli  Act 
(Civ.  Code,  Sec.  1810.9),  and  restricted  in  the  case  of  tlie  usual  condi- 
tional sales  contract  (Civ.  Code,  Sec.  1803.2). 

The  committee  has  found  that  negotiable  notes  used  in  conjunction 
with  health  or  dance  studio  contracts  are  dangerously  susceptible  to 
abuse.  Rather  than  tamper  with  the  law  of  negotiable  instruments,  it  is 
the  feeling  of  a  number  of  committee  members  that  use  of  these  notes 
should  be  prohibited  altogether  in  this  field. 

8.  Prohibit  the  use  of  material  misrepresentations,  willfully  made, 
in  selling  contracts 

This  proposal  represents  the  only  new  sanction  that  would  be  avail- 
able to  the  studio  customer  who  lias  been  the  victim  of  fradulent  adver- 
tising or  the  misleading  higli-pressure  salesmanship  that  apparently 
goes  on  very  often  in  some  studio  offices. 

Testimony  before  the  committee  has  indicated  that  in  such  cases 
the  customer  usually  cannot  prove  the  elements  of  fraud  needed  to 
establish  a  criminal  action.  Though  the  remedy  of  recission  is  available, 
he  is  often  reluctant  to  seek  legal  help  or  go  to  court,  particularly  when 
a  studio  or  collection  agency  may  be  threatening  attachment  of  wages. 
It  was  the  feeling  of  a  number  of  committee  members  that  greater 
sanctions  are  needed.  Accordingly,  legislation  was  dev('lu])ed  providing 
that  such  misrepresentations  are  prohibited.  An  injured  customer  is 
allowed  to  recover  three  times  the  consideration  lie  has  paid  the  studio. 
The  prohibited  misrepresentations  must  be  material,  and  must  be  wil- 
fully made,  before  this  severe  remedy  can  be  invoked. 


APPENDIX  A 

Office  of  Attorney  General 
Department  of  Justice 
San  Francisco  2,  May  31, 1960 

Honorable  William  Biddick,  Jr.,  Chairman 
Assembly  Judiciary  Committee — Civil 
State  Capitol 

Sacramento,  California 

Dear  Assemblyman  Biddick  :  Pursuant  to  permission  granted  at  the 
committee  hearing  I  am  augmenting  my  testimony  to  include  my 
opinion  concerning  legislation  to  correct  the  abuses  demonstrated  in 
the  health  and  dance  studio  industries. 

Although  I  was  originally  in  favor  of  a  permit  or  license  system 
which  permit  or  license  would  be  conditioned  upon  a  limited  term, 
cancellable  contract  and  a  performance  bond,  I  am  now  persuaded 
that  the  legislation  should  simply  put  the  health  and  dance  studios  on 
a  pay-as-you-go  basis. 

I  submit  that  this  legislation  is  at  once  the  simplest  and  the  most 
effective. 

No  other  service  industry  with  which  I  am  aware  operates  on  a  long- 
term  contract  basis.  Doctors  and  dentists  (excluding  insurance,  which 
is  itself  a  highly  regulated  industry)  operate  on  a  pay-as-you-go  basis. 
So  do  beauty  salons,  barbershops,  auto  mechanics,  optometrists — in 
fact  every  service  industry  except  the  two  under  discussion.  The  theory 
behind  this  principle  is  sound  and  is  basic  to  the  American  free  enter- 
prise philosophy.  It  is  competition.  If  the  service  provided  is  worth- 
while; if  it  is  provided  in  a  manner  satisfactory  to  the  customer  and 
at  a  price  which  the  customer  cannot  better,  then  the  customer  will 
return. 

Spokesmen  for  the  industry  testified  that  the  service  provided  is 
worthwhile;  that  it  is  needed  and  wanted  by  the  customers  and  the 
price  is  fair.  Good!  This  being  so  surely  the  customers  will  return 
voluntarily  without  the  necessity  of  being  hog-tied  by  a  contract  extend- 
ing into  the  future.  And  surely,  therefore,  the  industry  itself  would 
have  no  valid  objection  to  legislation  which  puts  them  on  a  pay-as- 
you-go  basis. 

If  there  is  no  prepaid  contract  the  prosperity  of  the  business  will 
depend  upon  its  ability  to  attract  customers  who  will  continue  to  avail 
themselves  of  its  services.  This  can  only  be  done  by  maintaining  a 
high  standard  of  customer  satisfaction.  This,  I  submit,  is  a  worthwhile 
goal  of  legislation.  If,  on  the  other  hand,  the  customer  is  motivated 
to  come  back  because  he  is  hooked  by  a  long-term  contract  then  the 
industry  is  not  motivated  to  maintain  a  high  standard  of  service  but 
rather  an  intense  level  of  high  pressure  salesmanship.  This,  I  submit, 
is  a  result  to  be  avoided. 
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Pay-as-you-go  legislation  avoids  the  cumbersome  and  costly  govern- 
mental machinei-y  necessary  to  a  permit  or  license  system.  It  avoids 
the  necessity  for  a  bond.  All  of  us  recognize  the  danger  in  a  license 
requirement  that  we  may  be  simply  perpetuating  the  evil  practices 
we  are  trying  to  end.  And  once  a  license  is  required,  remedial  legisla- 
tion is  that  much  more  difficult.  This  too  is  avoided  by  pay-as-you-go 
legislation. 

If  the  industry  objects  that  the  first  hours  of  instruction  are  more 
costly  let  them  charge  more  for  the  first  liours.  If  tlie  industry  claims 
that  there  is  an  initial  cost  of  enrolling  a  student  because  of  book- 
keeping and  other  costs  let  them  cliarge  an  enrollment  fee. 

Lastly,  pay-as-you-go  legislation  would,  since  it  makes  prosperity 
of  the  business  depend  upon  continued  high  standards  of  service,  com- 
pletely terminate  the  evil  caused  by  the  nomadic  studios  which  open 
their  doors,  induce  long-term  contracts,  and  then  close  their  doors 
only  to  steal  away  into  the  next  town. 

All  of  these  are  valid  reasons  for  prohibiting  contracts  of  any  dura- 
tion in  these  industries.  On  the  other  hand,  I  can  think  of  no  valid 
purpose  to  be  served  by  allowing  them. 

I  therefore  hope  the  committee  will  recommend  legislation  to  the 
Assembly  which  will  put  the  health  and  dance  studio  industries  on  a 
pay-as-you-go  basis. 

Very  truly  yours, 

(Signed) 

Howard  II.  Jewel 
Assistant  Attorney  General 
Consumer  Frauds  Section 
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APPENDIX  D 

DRAFT  LEGISLATION 

An  act  to  add  Title  2.5  (commencing  with  Section  1812.81)  to  Part  4, 
Division  3,  of  the  Civil  Code,  relating  to  restrictions  on  contracts  for 
health  and  dance  studio  services  and  facilities. 

The  people  of  the  State  of  California  do  enact  as  follows: 

Section  1.  Title  2.5  is  added  to  Part  4,  Division  3,  of  the  Civil 
Code,  to  read : 

TITLE  2.5.     CONTRACTS  FOR  HEALTH  OR 
DANCE  STUDIO  SERVICES 

1812.81.  As  used  in  this  title,  "contract  for  health  or  dance  studio 
services"  means  a  contract  for  instruction,  training  or  assistance  in 
physical  culture,  bodybuilding,  exercising,  reducing,  figure  develop- 
ment, dancing,  or  any  other  such  physical  skill,  or  for  the  use  by  an 
individual  patron  of  the  facilities  of  a  dance  studio,  ballroom,  health 
studio,  gymnasium  or  other  facility  used  for  any  of  the  above  purposes, 
or  for  membership  in  any  group,  club,  association  or  organization 
formed  for  any  of  the  above  purposes;  but  does  not  include  contracts 
for  professional  services  rendered  or  furnished  by  a  person  licensed 
under  the  provisions  of  Division  2  of  the  Business  and  Professions  Code 
or  contracts  for  instruction  at  schools  operating  pursuant  to  the  pro- 
visions of  the  Education  Code. 

1812.82.  Every  contract  for  health  or  dance  studio  services  shall 
be  in  writing  and  shall  be  subject  to  the  provisions  of  this  title. 

1812.83.  All  contracts  for  health  or  dance  studio  services,  which 
may  be  in  effect  between  the  same  seller  and  the  same  buyer  and  for 
which  services  are  to  be  rendered  at  any  time  within  the  same  year 
period,  shall  be  considered  as  one  contract  for  the  purposes  of  this  title. 

1812.84.  No  contract  for  health  or  dance  studio  services  shall  be  for 
a  term  in  excess  of  one  year  nor  shall  it  be  measured  by  the  life  of  the 
person  receiving  the  services  or  use  of  the  facilities. 

1812.85.  Every  contract  for  health  or  dance  studio  services  shall 
provide  that  performance  of  the  agreed  upon  services  will  begin  within 
six  months  from  the  date  the  contract  is  entered  into. 

1812.86.  No  contract  for  health  or  dance  studio  services  shall  require 
payment  in  advance  by  the  person  receiving  the  services  or  the  use  of 
the  facilities  of  a  total  amount  in  excess  of  $ nor  shall  it  re- 
quire him  to  pay  a  total  consideration,  including  interest  or  any  other 
time  pajmient  charges,  in  excess  of  $ 

1812.87.  No  contract  for  health  or  dance  studio  services  shall  require 
or  entail  the  execution  of  any  note  or  series  of  notes  by  the  buyer  which 
when  separately  negotiated  will  cut  off  as  to  third  parties  any  right  of 
action  or  defense  which  the  buyer  may  have  against  the  seller. 
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1812.88.  The  assignee  of  a  contract  for  healt.li  or  dance  studio 
services  shall  take  the  contract  subject  to  any  defense  which  would  be 
available  to  the  buyer  against  the  seller,  including  a  defense  which  is 
predicated  upon  the  seller's  subsequent  nonperformance  of  the  agreed 
services. 

1812.89.  (a)  Every  contract  for  health  or  dance  studio  services  shall 
contain  a  clause  providing  that  if,  by  reason  of  death  or  disability,  the 
person  agreeing  to  receive  services  is  unable  to  receive  all  services  for 
which  he  has  contracted,  he  and  his  estate  shall  be  relieved  from  the 
obligation  of  making  paj^ment  for  services  other  than  those  received 
prior  to  death  or  the  onset  of  disability,  and  that  if  he  has  prepaid  any 
sum  for  services,  so  much  of  such  sum  is  as  allocable  to  services  he  has 
not  taken  shall  be  promptly  refunded  to  him  or  his  representative. 

(b)  In  ever}-  case  in  which  a  person  has  prepaid  a  sum  for  services 
under  a  contract  for  health  or  dance  studio  services,  and,  by  reason  of 
death  or  disability,  is  unable  to  receive  all  such  services,  the  party 
agreeing  to  furnish  such  services  shall,  on  request,  immediately  refund 
to  such  person  or  his  personal  representative  such  amount  of  the  sum 
prepaid  as  is  proportionate  to  the  amount  of  services  not  received. 

1812.90.  The  provisions  of  this  title  are  not  exclusive  and  do  not 
relieve  the  parties  or  the  contracts  subject  thereto  from  compliance 
with  all  other  applicable  provisions  of  law. 

1812.91.  Any  contract  for  health  or  dance  studio  services  which  does 
not  comply  with  the  applicable  provisions  of  this  title  shall  be  void  and 
unenforceable  as  contrary  to  public  policy. 

1812.92.  Any  contract  for  health  or  dance  studio  services  entered 
into  in  reliance  upon  any  willful  and  false,  fraudulent,  or  misleading 
information,  representation,  notice  or  advertisement  of  the  seller  shall 
be  void  and  unenforceable. 

1812.93.  Any  waiver  of  the  buyer  of  the  provisions  of  this  title  shall 
be  deemed  contrary  to  public  policy  and  shall  be  void  and  unen- 
forceable. 

1812.94.  Any  buyer  injured  by  a  violation  of  tliis  title  may  bring 
an  action  for  the  recovery  of  damages.  Judgment  shall  be  entered  for 
three  times  the  amount  at  which  the  actual  damages  are  assessed  plus 
reasonable  attorney  fees. 

1812.95.  If  any  provision  of  this  title  or  the  application  thereof  to 
any  person  or  circumstances  is  held  unconstitutional,  the  remainder  of 
the  title  and  the  application  of  such  provision  to  other  persons  and  cir- 
cumstances shall  not  be  affected  thereby. 

Sec  2.     This  act  shall  become  operative 

This  act  shall  not  affect  the  validity  of  any  agreement  made  prior  to  the 
operative  date  of  the  act. 
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LETTER  OF  TRANSMITTAL 

November  25, 1960 

Honorable  Ralph  M.  Brown,  Speaker  of  the  Assenibly 
and  Members  of  the  Assembly 
Assembly  Chambers,  State  Capitol 
Sacramento,  California 

Gentlemen  :  Pursuant  to  House  Resolution  No.  326  of  the  1959  Reg-- 
ular  Legislative  Session,  the  Assembly  Interim  Committee  on  Judi- 
ciary— Civil  submits  herewith  its  final  report  on  the  Uniform  Securities 
Act  as  proposed  for  adoption  in  California. 

This  report  is  the  product  of  more  than  a  year  of  study  by  the  full 
committee.  Four  days  of  hearings  in  San  Francisco  and  Los  Angeles 
have  been  devoted  to  the  Uniform  Act,  and  some  38  witnesses  have 
testified  on  the  act  and  its  probable  effect  on  securities  regulation  in 
California. 

The  committee  wishes  to  thank  all  of  the  many  businessmen,  attor- 
neys, state  officials  and  legal  scholars  who  have  contributed  their  time 
and  effort  to  studying  this  act.  We  are  particularly  indebted  to  the 
members  of  an  advisory  group  which  has  spent  long  hours  studying 
the  many  technical  amendments  that  have  been  proposed,  and  has 
made  valuable  recommendations  to  the  committee.  Headed  by  Graham 
Sterling,  past  president  of  the  State  Bar  and  an  acknowledged  author- 
ity on  California  corporation  law,  the  advisory  committee  includes 
Robert  Edwards  of  the  Los  Angeles  bar,  vice  chairman  and  reporter; 
Commissioner  of  Corporations  John  Sobieski;  Eric  Sutcliffe  and  John 
Austin  of  the  San  Francisco  bar ;  James  M.  Irvine  and  Van  Cott  Niven 
of  the  Los  Angeles  bar;  William  S.  Hughes  of  the  Investment  Bankers 
Association ;  Professor  Harold  Marsh  of  the  School  of  Law,  University 
of  California  at  Los  Angeles ;  Professor  Richard  Jennings  of  the  School 
of  Law,  University  of  California  at  Berkeley ;  Assistant  Attorney  Gen- 
eral Herbert  Wenig ;  Bauer  Kramer  of  the  Oakland  bar,  and  Joseph  M. 
Henderson  of  the  San  Jose  bar.  These  gentlemen  all  gave  generously 
of  their  time  and  attention,  and  the  committee  is  indebted  to  them  for 
the  work  they  have  done  in  studying  this  act. 

It  is  the  considered  conclusion  of  the  committee  that  the  final  product 
of  this  study,  the  Uniform  Securities  Act  as  proposed  for  adoption 
in  California,  will  facilitate  the  efforts  of  business  to  raise  capital  in 
California  without  sacrificing  any  degree  of  the  investor  protection  that 
has  made  our  State  justly  famous.  It  clarifies  the  law  for  both  business 
and  business  counsel,  simplifies  incorporation  for  the  small  business, 
provides  a  valuable  degree  of  procedural  uniformity  for  interstate 
offerings,  and  brings  within  the  scope  of  California  regulation  a  field, 
hitherto  exempt,  representing  75  percent  of  the  dollar  value  of  all  offer- 
ings in  California. 

Few  acts  have  received  the  intensive  study  which  has  been  given  this  • 
one  by  this  committee,  by  its  top-level  advisory  group,  by  the  bar  asso- 
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ciations  of  our  largest  cities,  and  by  the  State  Bar.  We  respectfully 
recommend  that  it  receive  your  favorable  consideration. 

Respectfully  submitted, 

William  Biddick,  Jr.,  Chairman 
George  A.  Willson,  Vice  Chairman 
Clark  L.  Bradley  Milton  Marks 

John  A.  Busterud  Bruce  V.  Regan  ^ 

Tom  Carrell  Bruce  Sumner 

Richard  T.  Hanna  Howard  J.  Thelin 

Thomas  J.  IMacBride  Jerome  R.  Waldie 

Edwin  L.  Z  'berg  ^ 


^  Representative,  Assembly  Interim  Committee  on  Finance  and  Insurance. 

•  (Accepting  in  part,  but  dissenting  from  those  recommendations  that  would  withdraw 

from  the  commissioner  the  power  to  apply  the  "fair,  just  and  equitable"  standard 

to  a  proposed  issuance  of  securities.) 


FINDINGS  AND  RECOMMENDATIONS 

Ever  since  the  Assembly  Interim  Committee  on  Judiciary — Civil 
began  its  study  of  the  Uniform  Securities  Act  as  proposed  for  adop- 
tion in  California,  certain  specific  problems  in  the  present  law  have 
continually  been  raised.  They  have  led  the  committee  to  conclude 
that  certain  serious  flaws  exist  in  California's  present  Corporate  Securi- 
ties LaAv,  to  the  detriment  of  legitimate  business  and  the  confusion  of 
business  counsel.  After  a  course  of  hearings  and  study  extending  over 
a  year,  tlie  committee  has  arrived  at  the  following  findings  and  recom- 
mendations : 

1.  California's  present  Corporate  Securities  Law  fails  to  provide  ade- 
quate standards  for  the  guidance  of  legitimate  businesses  seeking 
to  raise  capital. 

Authorities  in  this  field  are  virtually  unanimous  in  calling  the 
present  law  one  of  the  most  extreme  delegations  of  discretion  made  to 
an  administrator.  While  some  discretion  is  necessary  to  meet  the 
ingenious  schemes  that  arise  in  this  field,  it  is  the  duty  of  the  Legisla- 
ture to  establish  guide  posts  for  administrative  action.  The  present 
standards  set  out  are  so  general  as  to  invite  the  substitution  of  admin- 
istrative for  business  judgment.  Although  this  discretion  has  in  general 
been  exercised  wisely,  uncertainty  remains  for  business  and  for  busi- 
ness counsel.  And  should  the  present  high  standards  in  the  office  of  the 
Commissioner  of  Corporations  ever  decline,  an  intolerable  burden  on 
legitimate  business  could  result.  The  phrase  ''government  of  laws,  not 
men"  still  has  meaning,  and  should  be  applicable  in  the  field  of  securi- 
ties law  as  elsewhere. 

2.  Procedural  uniformity  has  been  sadly  lacking  in  the  securities 
laws  of  the  50  states. 

The  securities  laws  of  the  50  states  presently  represent  a  crazy  quilt 
of  archaic  nomenclature  and  procedure,  imposing  a  needless  burden  on 
companies  offering  their  securities  nationally.  Uniformity  in  procedure 
can  be  achieved  without  sacrificing  substantive  protection,  and  every 
effort  should  be  made  to  do  so. 

3.  California's  present  Corporate  Securities  Law  provides  inadequate 
protection  in  the  field  of  secondary  offerings. 

Because  no  permit  is  required  except  of  a  company  selling  a  security 
"of  its  own  issue,"  75  percent  in  dollar  value  of  all  offerings  in  Cali- 
fornia are  made  largely  without  the  benefit  of  the  commissioner's  other- 
wise rigorous  supervision.  This  enormous  loophole  in  securities  regula- 
tion must  be  closed. 

4.  The  present  law  is  unclear  as  to  when  a  permit  is  required  and 
the  extent,  measure  and  duration  of  civil  liabilities. 

Due  to  gaps  and  ambiguities  in  the  present  Corporate  Securities 
Law,  it  is  often  impossible  to  advise  as  to  the  measure  of  liability,  the 
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period  of  limitations  involved,  or  indeed,  whether  liability  exists  or 
whether  securities  issued  in  violation  of  minor  teelinieal  re(juirements 
are  valid.  In  many  transactions,  no  one  can  say  whether  or  not  a  permit 
is  required.  Specific  rules  and  standards  in  these  areas  must  be 
established. 

5.  Present  conflict  of  laws  rules  are  inadequate  to  provide  any  fair 
degree  of  predictability. 

As  interstate  transactions  grow  in  volume  it  is  essential  that  clear, 
uniform  rules  be  established  for  determining  what  law  applies.  There 
are  no  such  rules  in  the  present  law. 

6.  There  is  a  needless  and  wasteful  lack  of  uniformity  between  regis- 
tration procedures  under  the  present  California  law  and  those 
under  the  Federal  Securities  Act. 

Nationally  distributed  issues  are  registered  with  the  Securities  and 
Exchange  Commission  and,  in  addition,  must  obtain  local  clearance 
under  the  blue  sky  laws  of  every  state  in  which  they  are  offered.  Our 
state  laAv  generally  does  not  take  sufficient  cognizance  of  the  fact  of 
federal  registration  in  setting  forth  its  own  procedural  requirements. 

Procedural  co-ordination  with  the  federal  law  should  be  provided, 
without  sacrificing  the  substantive  safeguards  of  California  law. 

7.  Insufficient  recognition  is  made  under  present  law  of  the  organiza- 
tional problems  of  small  business. 

Under  present  California  law,  any  business  which  seeks  to  gain  the 
advantages  of  incorporation  is  subject  to  the  same  basic  procedural  re- 
quirements, whether  it  be  a  corner  grocery  store  or  a  multi-million  dol- 
lar concern.  The  expense  and  complication  involved  in  the  present  permit 
system  may  result  in  either  discouraging  incorporation  altogether  or  in 
prompting  small  groups  to  engage  in  do  it  yourself  incorporation,  with 
the  resultant  danger  of  making  serious  errors  in  organization  or  issu- 
ance of  securities. 

While  some  regulatory  statutes  ameliorate  these  problems  by  ex- 
empting limited  offerings  from  control,  this  solution  is  too  drastic  a 
one  for  California.  As  Commissioner  Sobieski  has  pointed  out,  small 
numbers  of  investors  can  be  swindled  just  as  unconscionably  as  large 
groups. 

Rather  than  provide  an  outright  exemption,  thus  leaving  this  poten- 
tiall}'  dangerous  area  open  for  possible  fraud,  the  committee  has 
accepted  the  recommendation  of  its  advisory  group  that  a  limited  ex- 
emption be  provided,  subject  to  the  filing  of  certain  basic  information 
with  the  commissioner  and  strict  regulation  of  subsequent  transfers. 

Such  an  exemption  Avould  provide  a  simple,  straightforward  and 
inexpensive  method  of  incorporation  for  the  small  business  while  re- 
taining the  investor  protection  afforded  by  the  commissioner's  watch- 
ful eye. 

It  is  the  committee's  conclusion  that  the  Uniform  Securities  Act  in 
the  form  in  which  it  is  proposed  for  adoption  in  California  represents 
the  most  desirable  solution  to  the  above  problems.  It  provides  rational 
standards  for  the  guidance  of  business  without  sacrificing  California's 
traditionally  strong  philosophy  of  investor  protection. 


INTRODUCTION 

PIE   IN  THE  SKY 

Nowhere  are  the  opportunities  <ireater  for  fleecing  the  unduly  naive, 
optimistic  or  merely  uninformed  investor  than  in  the  corporate  enter- 
prise. The  flexibility  and  versatility  of  the  corporate  structure,  which 
has  contributed  so  much  to  the  growth  and  success  of  our  economy,  at 
the  same  time  lends  itself  to  possibilities  for  fraud  and  overreaching 
unheard  of  in  simpler  times. 

The  blue  sky  laws — legislation  regulating  the  issuance  of  securities — 
were  enacted  by  most  of  the  states  in  the  early  days  of  the  century  in 
response  to  a  legitimate  need  for  protection  against  the  ingenious 
schemes  of  dishonest  promoters  and  corporate  insiders. 

Today,  active  markets  and  increasing  numbers  of  inexperienced  in- 
vestors have  made  effective  regulation  more  necessary  than  ever.  New 
frauds,  more  complicated  and  difficult  to  prosecute,  have  taken  their 
places  beside  the  time-honored  old  ones.  The  rise  of  the  boiler  rooms, 
for  instance,  where  high-pressure  salesmen  sell  speculative  issues  over 
long-distance  telephone,  has  steadily  reduced  the  importance  of  state 
boundaries  in  regulation. 

All  too  often,  legislative  remedies  have  not  kept  up  with  the  economic 
and  legal  changes  of  the  past  40  years.  Insufficient  note  has  been  taken 
of  new  tax  laws,  new  accounting  procedures,  the  increasing  importance, 
dollar-wise,  of  nationwide  issues,  and  the  emergence  of  federal  securi- 
ties regulation.  A  former  chairman  of  the  Securities  and  Exchange 
Commission  saw  it  this  way: 

The  "blue  sky"  laws  had  come  to  have  a  special  meaning — a 
meaning  full  of  complexities,  surprises,  unsuspected  liabilities  for 
transactions  normal  and  usual — in  short,  a  crazy-quilt  of  state 
regulations  no  longer  significant  or  meaningful  in  purpose,  and 
usually  stultifying  in  effect  or  just  plain  useless.^ 

One  of  the  chief  purposes  of  the  Committee  on  Judiciary — Civil  in 
this  study  has  been  to  determine  whether  these  words  apply  to  Cali- 
fornia's 40-year-old  Corporate  Securities  Act. 

The  committee  has  had  to  cope  with  a  basic  philosophical  question: 
"What  should  be  the  role  of  the  State  in  securities  regulation?  In  this 
area,  where  traditional  remedies  have  long  been  found  wanting,  regu- 
lation is  clearly  needed,  not  only  for  the  protection  of  investors,  but 
for  the  protection  of  legitimate  business  enterprises  whose  stability 
rests  on  investor  confidence.  At  the  same  time,  the  committee  has  recog- 
nized the  importance  of  a  free  flow  of  capital  to  our  economic  system. 
Businesses  have  a  right  to  expect  certainty  and  predictability  in  the 
laws  which  govern  their  efforts  to  raise  capital. 

The  committee  has  acted  on  the  premise  that  a  proper  scheme  or 
regulation  is  one  that  protects  the  investor  against  fraud  and  exploita- 
tion without  discouraging  the  expansion  of  our  State's  economy;  one 
which  recognizes  that  the  State  cannot  substitute  its  business  judg- 
ment, valuations,  or  predictions  for  those  of  either  management  or 
shareholder. 

>  Armstrong,  The  Blue  Sky  Laws,  44  Virginia  Law  Rev.  713   (195S). 
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WHY  A  BLUE  SKY  LAW? 

For  a  proper  understanding  of  the  securities  laws,  it  is  necessary  to 
understand  the  abuses  at  which  they  are  directed.  An  extensive  dis- 
cussion of  the  ingenious  and  multifarious  devices  by  which  the  investor 
and  his  money  have  been  wrongly  parted  is  impossible  here.  Some  of 
the  most  common  frauds  and  abuses,  as  enumerated  in  Ballantine  and 
Sterling's  book,  California  Corporation  Law,  are  the  following:  ^ 

1.  The  fraudulent  promotion  of  unsound  enterprises  having  no  rea- 
sonable chance  of  success,  such  as  patented  devices  mechanically  imper- 
fect or  impracticable,  or  the  development  of  mining  prospects  not 
worth  developing; 

2.  The  unsound  quality  of  the  securities  offered,  as  by  the  issue  of 
large  blocks  of  watered  stock  to  promoters  for  services  or  intangible 
assets,  thus  diluting  the  shares  later  sold  to  the  public ; 

3.  The  charging  of  exorbitant  commissions  by  the  organizers  or 
underwriters  for  the  sale  of  shares  and  securities  to  the  public  some- 
times amounting  to  30,  40  or  50  percent  of  the  selling  price ; 

4.  Tlie  dangerously  dishonest  practices  of  many  security  distributors 
and  salesmen ; 

5.  The  failure  of  judge-made  remedies  to  control  the  prevalent 
frauds  of  promoters,  which  were  ruinous  to  public  investors. 

1  Ballantine  and  Sterling,  California  Corporation  Law  S58-859   (1949). 
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LEGAL  AND  HISTORICAL  BACKGROUND 

The  securities  business  has  been  the  subject  of  special  legislation 
ever  since  its  susceptibility  to  "robbery  as  well  as  jobbery"  became 
clear.i  Brokers  in  the  City  of  London  were  licensed  as  early  as  1285.  In 
the  early  eighteenth  century,  during-  the  famous  "Bubble  Mania"  when 
the  Mississippi  and  the  South  Sea  Companies  undertook  respectively  to 
pay  off  the  French  and  English  national  debts,  it  was  reported  that  a 
thousand  persons  responded  in  one  day  to  an  opportunity  to  pay  two 
guineas  each  as  a  first  installment  for  shares  in  a  company  ' '  for  carry- 
ing on  an  undertaking  of  great  importance,  but  nobody  to  know  what 
it  is."  When  the  bubbles  burst,  ruining  thousands,  the  British  Parlia- 
ment enacted  the  so-called  "Bubble  Act  of  1720",  severely  restricting 
such  enterprises  by  prohibiting  the  use  of  false  or  irregular  charters 
and  the  taking  of  subscriptions  for  such  enterprises.^ 

SECURITIES  ACTS  IN  THE  UNITED  STATES 

The  "blue  sky  law,"  with  its  rigorous  substantive  controls  over 
securities  and  those  in  the  securities  business,  is  peculiar  to  the  United 
States  and  Canada. 

The  term  "blue  sky  law"  apparently  came  first  into  usage  in 
Kansas,  where  farmers  were  bilked  by  promoters  who,  it  was  said, 
would  sell  building  lots  in  the  blue  sky  in  fee  simple.  It  was  there,  in 
1911,  that  the  first  comprehensive  licensing  system  for  securities  and 
persons  engaged  in  the  business  was  enacted.  An  aggressive  commissioner 
investigated  securities,  warned  Kansans  about  known  frauds,  and  pur- 
ported to  give  general  investment  advice.  This  has  been  described  as  the 
beginning  of  the  paternalistic  approach  to  securities  regulation.^ 

Philosophically,  American  securities  legislation  falls  generally  into 
two  categories :  that  of  disclosure,  and  that  of  strict  qualitative  regula- 
tion. 

The  disclosure  philosophy  is  based  on  the  premise  that  once  the 
prospective  investor  is  fully  and  truthfully  informed  of  the  material 
facts  concerning  an  offering,  the  state's  function  is  over,  and  he  must 
make  his  own  decision.  "You  can  lead  an  investor  to  a  prospectus  but 
you  can't  make  him  think,"  as  one  official  of  the  Securities  and  Ex- 
change Commission  has  put  it. 

This  philosophy,  basic  in  the  English  Companies  Act,  is  prevalent 
throughout  Western  Europe  and  other  parts  of  the  world.  Its  foremost 
expression  in  this  country  is  in  the  federal  Securities  Act  of  1933.  The 
federal  securities  laws,  administered  by  the  Securities  and  Exchange 
Commission,  apply  generally  to  interstate  issues  of  securities.  Their 
primary  requirement  is  "to  provide  public  disclosure  of  all  financial 
and  other  data  bearing  upon  the  worth  of  securities  so  that  they  might 
be  realistically  evaluated  by  investors."^ 

^  See  Loss,  Securities  Regulation  3-16  (1951). 

^Ibid.  4-5. 

3  Loss  and  Cowett,  Blue  Sky  Law  3-10  (1958). 

*  Securities  and  Exchange  Commission,  Twenty-Fifth  Annual  Report  xix  (1959). 

(11) 


12  ASSEMBLY   COMMITTEE   ON   JUDICIARY — CIVIL 

Disclosure,  and  the  prevention  of  fraud,  is  accomplished  by  requiring 
that  a  registration  statement  be  filed  with  the  Commission,  and  by  sub- 
mitting- to  purchasers  and  prospective  investors  a  written  prospectus 
with  all  the  pertinent  facts  on  which  the  company's  operations  may  be 
appraised  and  its  securities  evaluated. 

The  SEC  makes  no  judgments  on  the  soundness  of  ventures.  Rather, 
it  serves  the  function  of  an  "educated  lie  detector  caught  between  the 
investing  public  and  the  issuer. "° 

6The  SEC:  Caveat  Emptor,  Fortune  140,  141  (Nov.  1958). 


REGULATION  IN  CALIFORNIA 

The  more  comin-eliensive  approach  to  securities  regulation  found  its 
chief  expression  in  the  blue  sky  laws  of  the  west  and  midwest;  perhaps 
most  of  all  in  California's  Corporate  Securities  Law. 

Writing  in  1946,  one  California  authority  described  the  California 
law  as,  "in  basic  theory,  probably  the  most  extremely  paternalistic 
among  all  existing  federal  and  state  securities  acts  .  .  .  possibly  a  nat- 
ural reaction  to  the  mining  fever  and  the  wild  speculation  that  charac- 
terized California  from  the  gold  rush  days  until  well  after  the  period 
of  the  Comstock  Lode."  ^ 

California's  Department  of  Corporations  was  set  up  in  1915  under 
the  Hiram  Johnson  administration,  and  at  once  took  a  lively  interest 
in  the  many  fraudulent  schemes  then  being  offered  investors.  Here  is 
an  excerpt  from  the  first  commissioner 's  report :  - 

Sisson's  divi::^  bell,  designed  to  lure  treasures  from  the  vasty 
deep  and  money  from  the  pockets  of  the  unwary,  presented  to  us 
by  the  Blue  Sky  Commissioner  of  Oregon,  has  floated  eastward 
from  Los  Angeles.  Berry's  airship  has  flown  to  other  climes  where 
folks  are  still  separated  from  their  money  in  purely  atmospherical 
ventures.  Railless  and  earless  monorail  projects  hastily  concocted 
in  fertile  brains  and  based  upon  the  intensive  study  of  a  two-inch 
paragraph  in  a  scientific  magazine ;  wave  motors  that  solved  the 
problems  of  power  conservation — on  paper  only;  gold  machines 
that  swallowed  gold  instead  of  yielding  it — the  countless  gold-brick 
promotions  of  febrile  imagination,  especially  indigenous  to  the 
southern  part  of  the  state,  have  moved  on,  unwept  and  unsung, 
save  for  the  melancholy  chorus  of  tlieir  victims. 

From  its  inception,  the  California  law  was  a  rigorous  piece  of  legis- 
lation, representing  probably  the  limit  of  the  Legislature's  ability  to 
delegate  discretionary  administrative  power  to  the  executive.^ 

Under  a  scheme  of  regulation  largely  unchanged  since  1917,  a  com- 
pany is  forbidden  to  sell  any  security  of  its  own  issue  without  securing 
a  permit  from  the  commissioner,^  and  any  security  sold  without  a 
permit  or  in  violation  of  its  terms  is  ' '  void, "  ^  a  term  the  definition  of 
which  apparently  depends  at  least  in  part  on  the  circumstances  of  the 
case. 

The  commissioner  must  grant  a  permit  for  the  issue  of  securities  m 
such  amounts,  and  for  such  considerations,  and  upon  such  terms  and 
conditions  as  he  may  provide,  if  he  finds  that  the  following  conditions 
have  been  met :  ^ 

1.  Applicant's  proposed  plan  of  business  and  the  proposed  issuance 
of  securities  are  "fair,  just  and  equitable"; 

1  Dahlquist,  Regulation  and  Civil  Liability  Under  the  California  Corporate  Securities 

Act,  34  Calif.  L.  Rev.  695,  738   (1946). 
-First  biennial  report  of  the  State  Corporation  Department  6  (1919). 
*  Cont.  Ed.  of  the  Bar,  Advising-  Business  Enterprises  497  (1958). 
*Cal.  Corp.  Code  (Sec.  25500). 
BCal.  Corp.  Code  (Sec.  26100). 
«Cal.  Corp.  Code  (Sec.  25507). 

3— L-2084  (  33  ) 
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2.  Applicant  intends  to  transact  its  business  fairly  and  honestly ; 

'A.  The  securities  applicant  j^roposes  to  issue  and  the  method  to  be 
used  by  it  in  issuing  or  disposing  of  them  are  not  such  as,  in  his  opinion, 
will  work  a  fraud  upon  the  purchaser. 

If  these  conditions  are  all  met,  the  commissioner  has  additional  broad 
powers  to  impose  terms  on  a  proposed  issue,  lie  may  require  securities 
to  be  deposited  in  escrow  and  may  require  that  the  proceeds  be  im- 
pounded. He  may  limit  the  expenses  of  sale,  and  may  require  that 
dividends  be  waived  by  the  holders  of  promotional  securities.  And  he 
has  the  general  power  to  impose  ''such  other  conditions  as  he  deems  rea- 
sonable and  necessary  or  advisable  for  the  protection  of  the  public  and 
the  purchasers  of  the  securities."^ 

The  discretion  conferred  on  the  Commissioner  of  Corporations  by 
this  law  is  probably  as  broad  as  that  granted  by  any  regulatory  statute. 
"I  am  sometimes  overawed  at  the  power  I  have,"  Couunissioner  Sobie- 
ski  has  testified. 

California  attorneys  and  investment  bankers  have  testified  that  in 
general,  this  power  is  exercised  wisely.^ 

Why,  then,  is  it  time  for  a  change? 

The  overwhelming  weight  of  testimony  before  the  committee  has 
indicated  that  the  present  law,  conceived  before  California  became  a 
great  industrial  state  and  before  the  enactment  of  the  federal  securities 
laws,  imposes  a  heavy  burden  of  uncertainty  on  legitimate  business. 

The  difficulty  of  predicting  ahead  of  time  whether  a  proposed  busi- 
ness move  will  meet  the  approval  of  the  commissioner's  oflice,  or  even 
require  such  approval,  came  up  again  and  again  in  testimony  before 
the  conunittee.  The  apparent  difficulties  stem  from  several  factors. 

First,  the  initial  scope  of  the  Corporate  Securities  Law  is  tremend- 
ous. A  permit  is  required  not  only  for  any  issue,  but  for  any  change  in 
the  7-ighfs,  preferences,  privileges  or  restrictions  of  any  outstanding 
securities,  favorable  or  unfavorable.  Conceivably  a  permit  may  be  re- 
quii-ed  for  a  change  of  par  value  common  stock  to  no  par  or  vice  versa 
or  where  a  corporation  borrows  money  from  a  bank  and  agrees  to 
certain  restrictions  on  dividends.  A  foreign  corporation  with  one  or 
more  California  shareholders  may  need  a  permit  to  split  its  stock  or 
pay  a  stock  dividend. 

Under  the  i)resent  law,  the  most  technical  violation  involving  such 
an  issue  or  change  in  rights,  preferences  or  restrictions  made  without 
a  ]iermit  makes  a  security  '"void,"  and  there  is  no  satisfactory  method 
of  correction. 

Second,  although  the  coverage  of  the  act  is  great,  objective  standards 
are  virtually  nonexistent.  Under  the  present  law,  the  commissioner 
must  exercise  his  .iudgment  as  to  the  issuance  of  a  permit  and  the 
imposition  of  conclitions  on  whether  the  action  is  "fair,  just  and 
equitable." 

'Cal.  Corp.  Code  (Sec.  25508). 

•  Cf.  Dahlqui.'^t,  ReKulation  and  Civil  Liabilities  Under  the  California  Corporate  Se- 
curities Act.  .T4  Calif.  L.  Rev.  739  (194fi)  :  Tlie  act  itself  i.'^  scarcely  a  model  of 
master  draftsmanship.  Its  terminology  is  in  many  respects  archaic,  slovenly  and 
inept  ...  as  an  extreme  jrrant  of  executive  justice,  it  will  remain  tolerable  only 
so  lonp:  as  it  is  administered  wisely.  I.,onK  experience  has  indicated  that  in  the 
hands  of  sound  administrators  its  theoretic  radicalism  is  largely  innocuous.  If, 
however,  its  administration  should  fall  into  the  hands  of  reforminR  visionaries, 
or  crusaders  with  a  mission,  it  could  become  a  serious  and  intolerable  burden  on 
legitimate  business. 
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In  fact,  this  judgment  is  exorcised  almost  entirely  by  deputies,  sinee 
the  commissioner  rules  himself  on  only  some  10  to  20  applications  a 
month,  while  the  division  processes  close  to  20,000  yearly. 

Judicial  review  is  useless  as  a  practical  matter,  because  of  the  time 
considerations  usually  involved. 

With  regard  to  the  ditBeulties  of  ambiguity  and  lack  of  uniformity 
that  had  been  pointed  out  in  the  California  laAv,  J.  M.  Friedlander, 
then  Commissioner  of  Corporations,  made  a  prophetic  statement  in 
1927: 

Whether  it  will  be  federal  control  of  corporations  or  a  uniform 
Corporate  Securities  Act,  it  is  obvious  that  a  great  many  difficul- 
ties that  are  contended  with  at  present  will  some  time  be  obviated 
and  averted. 

In  its  ambiguities,  and  in  the  extreme  administrative  discretion  it 
confers,  the  present  law  represents  a  potential  threat  to  legitimate 
business. 

How  great  a  threat  can  be  illustrated  by  the  experience  of  Lynn 
Bollinger,  former  I^rofessor  at  the  Harvard  Graduate  School  of  Busi- 
ness Administration.  Dr.  Bollinger  helped  develop  a  course  called 
"Managing  New  Enterprises"  at  the  Harvard  Business  School.  In  his 
own  new  enterprise — a  corporation  organized  to  develop  a  unique  ex- 
ecutive airplane — he  ran  into  what  Fortune  magazine  called  a  "monu- 
mental snarl "  ^  in  attempting  to  comply  with  state  blue  sky  laws. 

In  a  letter  to  the  Committee  on  Judiciary — Civil,  Dr.  Bollinger 
has  written  as  follows: 

I  still  give  a  lecture  to  the  classes  in  the  New  Enterprise  course 
each  3'ear  at  Harvard  dealing  primarily  with  the  regulatory  im- 
pediments to  new  enterprise.  Many  of  the  State  "Blue  Sky"  regu- 
latory practices — and  those  of  California  in  particular — I  often 
use  as  examples  of  misguided  good  intentions  which  work  loss  and 
hardship  upon  smaller  corporations  and  thus  upon  the  investors 
therein. 

Speaking  from  his  own  experience,  Dr.  Bollinger  finds  that  "far 
too  much  latitude  is  left  to  the  subjective  opinions  of  the  commissioner 
and  personnel  to  whom  he  delegates  responsibilities." 

At  its  two  hearings,  the  committee  heard  a  parade  of  horrible  exam- 
ples illustrating  the  pitfalls  and  ambiguities  confronting  every  small 
corporation  that  wants  to  issue  stock  in  California.^^  The  present  law 
has  been  criticized  in  s])eeific  terms  by  some  of  the  foremost  figures  in 
California's  corporate  bar  and  investment  industry.  Their  collective 
criticism  seems  to  boil  down  generally  to  these  points: 

1.  The  Corporate  Securities  Law  is  totally  unclear  on  the  subject  of 

civil  liabilities. 

It  does  not  prescribe  remedies,  nor  does  it  define  any  measure  of 
damages.  No  provision  specifies  persons  who  are  civilly  liable,  or  the 
persons  who  may  enforce  liability.  We  have  only  a  provision  making  it 
unlawful  to  issue  securities  without  a  permit  or  in  violation  of  the 

»  Murphy,  Blue-Sky  Red  Tape,  Fortune  122,  July  1957. 

10  See,    e.g.,    Edwards,    California    Measures    the    Uniform    Securities    Act   Against    Its 
Corporate  Securities  Law,  15  The  Business  Lawyer  814   (1960). 
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terms  and  conditions  of  the  permit,  and  declaring:  secnrities  so  issued 
to  be  "void."  In  effect,  this  means  that  any  violation  of  the  conditions 
of  a  permit,  no  matter  how  technical,  makes  the  security  purchased 
voidable  at  the  buyer's  option. 

One  Los  Angeles  attorney  has  testified  that  it  mi«rht  be  preferable 
to  advise  one's  client  to  buy  a  security  sold  or  issued  without  a  permit, 
because  if  the  conditions  of  one  are  violated,  the  buyer  is  in  a  ]iosition 
to  speculate  at  the  issuer's  expense. 

2.  The  present  law  imposes  an  unnecessary  burden  on  national  issues. 
Accordinj-'  to  testimony  from  investment  bankers  and  representatives 

from  the  State  Chamber  of  Commerce,  California  has  lost  substantial 
business  because  of  archaic  and  unnecessary  requirements  imposed  in 
interstate  issues. 

At  present,  a  company  seeking  to  issue  stock  nationally  must  meet 
the  individual  requirements  of  the  federal  law  and  the  50  states.  Sev- 
eral years  ago  a  large  investment  banker  ascertained  that  the  registra- 
tion of  a  nonexempt  issue  under  the  Securities  Act  of  1983  and  the 
secnrities  laws  of  only  12  states  would  require  the  furnishing  of  a  total 
of  733  items  of  information,  including  schedules  and  exhibits.  Of  this 
total,  184  separate  items  of  information  were  required  by  federal  laAV 
and  the  remainder  of  549  items  were  required  in  the  combined  applica- 
tion forms  of  the  12  states.  Of  the  549  items  required  on  the  forms 
of  the  12  states,  314  items  duplicated  or  were  similar  to  the  184  items 
on  the  federal  form. 

"William  Hughes,  a  past  governor  of  the  Investment  Bankers  Asso- 
ciation and  president  of  Wagenseller  &  Durst,  Inc.,  put  it  this  way 
at  the  committee's  Los  Angeles  hearing: 

Due  to  the  time  pressures  (20  days)  on  national  deals,  the  east- 
ern underwriters  have  just  bypassed  California  dealers.  "We  esti- 
mate that  for  ever}-  issue  turned  down  another  two  or  three  didn't 
attempt  to  clear  if  questions  or  trouble  developed.  The  syndicate 
managers  have  cut  out  California  dealers  quickly  and  given  other 
area  dealers  the  positions  in  order  to  have  a  deal  jelled  and  sold 
on  time. 

3.  The  present  law  gives  inadequate  protection  in  the  field  of  second- 
ary offerings. 

"While  the  eas1ei-n  issuer  may  be  unduly  hampered  when  he  seeks  to 
offer  stock  in  California  directly,  the  .scope  of  regulation  fades  greatly 
when  the  offering  is  made  through  an  eastern  underwriter.  No  permit  is 
required  unless  a  company  is  selling  a  security  "of  its  own  i.ssue. " 
Through  this  loophole  in  our  generally  rigorous  law  slips  75  percent 
of  the  dollar  value  of  all  new  offerings  made  in  California. 

At  present,  the  only  control  the  commissioner  has  over  such  offerings 
comes  through  the  requirement  that  all  advertising  be  filed — ineffective 
when  secnrities  are  sold  by  word  of  mouth — and  a  little-used  section 
which  forbids  a  broker  to  sell  or  offer  any  security  after  notice  from 
the  commissioner  that  such  sale  would  be  "unfair,  unjust,  or  inequita- 
ble to  the  purcha.ser. " 
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Because  these  sellers  are  not  subject  to  the  permit  requirei)ients  of 
the  present  law,  they  are  not  subject  to  the  law's  civil  and  criminal 
sanctions  either. 

4.  The  present  conflict  of  laws  rules  are  unclear. 

Our  present  Corporate  Securities  Law  probably  does  not  apply,  for 
instance,  where  a  New  York  broker  sends  a  prospectus  to  a  California 
resident  who  reads  it,  decides  to  buy  the  stock,  and  sends  a  check  to 
the  New  York  office. 

5.  Procedural  requirements  imposed  by  the  present  law  bear  little 
or  no  relation  to  the  requirements  of  other  states. 

One  of  the  California  Commissioners  on  Uniform  State  Laws  has 
testified  to  the  committee  that  ''the  statute  law,  such  as  it  was  on  the 
subject  of  blue  sky  legislation,  has  been  in  complete  chaos  on  the  state 
level  for  many,  many  years." 

This  interstate  confusion  has  led  to  serious  problems  in  raising  capi- 
tal. Since  practically  all  large  issues  of  securities  are  now  sold  on  a 
nationwide  basis,  meeting  different  filing  requirements  from  state  to 
state  can  raise  tremendous  obstacles,  particularly  because  of  the  im- 
portance of  timing  in  most  underwritings. 

6.  The  present  law  confers  virtually  unlimited  discretion  on  the  Com- 
missioner of  Corporations. 

A  permit  may  be  refused  if  the  commissioner  finds  that  the  appli- 
cant's proposed  plan  of  business  and  the  proposed  issuance  of  securi- 
ties are  not  "fair,  just  and  equitable."  Under  this  standard,  admin- 
istrative judgments  are  imposed  on  the  price  of  securities,  conditions 
of  sale,  and  matters  which  may  belong  entirely  in  the  realm  of  business 
judgment.  Commissioner  Sobieski  has  testified  on  this  standard  as  fol- 
lows: 

"...  sometimes  I  am  appalled  at  the  discretion  which  the  Com- 
missioner of  Corporations  has  ...  I  could,  at  any  time,  start 
deciding  business  risks  if  I  felt  that  that  was  the  philosophy  the 
commissioner  ought  to  apply." 

This  very  general  standard  of  "fair,  just  and  equitable"  has  also 
been  criticized  for  the  lack  of  discretion  used  in  its  administration. 
Harold  Marsh,  Professor  of  Law  at  UCLA,  told  the  committee  that 
".  .  .  the  major  defect  in  the  way  it  (the  fair,  just  and  equitable 
standard)  is  presently  administered  is  that  the  discretion  given  is  not 
exercised  by  the  employees  of  the  commissioner.  They  have  specific 
little  rules,  and  if  your  plan  doesn't  fit  one  of  these  specific  little  rules, 
you  don't  get  a  permit." 

The  commissioner  has  testified  that  in  fact,  this  standard  is  gener- 
ally administered  by  deputies.  The  number  of  cases  he  handles  each 
month  is  necessarily  limited  to  from  10  to  20.  But  assuming  that  top- 
level  administrative  review  is  available,  the  administrator  is,  after  all, 
the  one  who  makes  the  decision.  Professor  Marsh  put  the  basic  question 
to  the  committee:  "...  what  is  one  appointive  official  doing  deciding, 
on  this  basic  policy  for  the  State  of  California  ?  ...  in  a  certain  sense 
the  Legislature  may  be  abdicating  its  own  responsibilities." 
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Althouofh  the  comiaissioner'.s  decisions  may  be  appealed  to  the 
courts,  ail  appeal  is  to  all  practical  effects  useless  because  of  the  time 
it  takes.  During  the  waiting  period  of  several  months  usually  involved, 
changes  in  the  market  can  render  a  favorable  decision  useless  to  the 
ajipollant. 

(Jraham  Tj.  Sterling,  past  president  of  the  State  Bar  and  a  recog- 
nized authority  on  California  corporation  law,  put  the  problem  this 
way : 

If  you  are  charged  with  affirmatively  finding  that  all  of  the 
details  in  connection  with  a  proposed  issue  are  fair,  just  and 
equitable,  and  you  are  conscientious,  as  these  men  are,  this  almost 
inevitably  results  in  imposing  your  own  ideas  of  what  is  proper 
on  people  who  are  honest  and  wlio  are  trying  to  do  a  perfectly 
legitimate  piece  of  financing. 

James  Cantlen,  of  the  Los  Angeles  Chamber  of  Commerce,  expressed 
fears  as  to  the  long-term  effect  of  this  vague  standard  on  California's 
economy : 

This  is  not  regulation.  It  unduly  subjects  the  securities  business 
in  California  to  discretionary  administrative  decisions  not  based 
on  reasonably  definite  standards  and  constitutes  a  real  burden  on 
the  legitimate  financing  of  corporations. 

If  the  regulation  of  the  sale  of  securities  here  goes  beyond  rea- 
sonable bounds  for  the  proper  protection  of  investors,  it  is  my 
belief  that  such  regulation  could  and  would  have  deterrent  effects 
upon  the  continuance  of  our  growth. 

This  concern,  expressed  by  so  many  attorneys  and  academicians  in 
California,  has  been  felt  elsewhere  as  well.  Here  is  an  excerpt  from  a 
recent  note  in  the  Columbia  Law  Review :  ^^ 

The  possibility  that  the  commissioner's  interpretation  of  fairness 
is  or  may  become  overly  narrow  should  be  met  by  statutory  or 
judicial  enunciation  of  standards  clearly  indicating  that  the  fair- 
ness concept  embraces  a  wide  range  of  managerial  decisions  within 
which  reasonable  men  maj-  differ. 

A  Harvard  Law  Review  editor  has  pointed  out  what  is  perhaps  the 
greatest  handicap  of  the  protectionist  attitude  today :  ^^ 

A  state  cannot  prevent  its  investor  from  going  into  the  stock 
exchange  or  over  the  countei-  markets  in  New  York  or  some  other 
financial  center  and  buying  stocks  that  are  just  as  speculative,  and 
just  as  objectionable  to  the  state  official  as  those  which  cannot  be 
sold  to  him  at  home. 

It  shoukl  be  noted,  on  the  other  hand,  tliat  several  witnesses,  includ- 
ing Professor  Richard  Jeimings  of  the  School  of  Law  of  the  University 
of  California  at  Berkeley  and  Assistant  Connnissioner  Donald  Pearce, 
have  argued  for  retention  of  tlie  "fair,  just  and  equitable"  standard  on 
the  ground  that  the  administrative  flexibility  it  embodies  is  essential 
to  adequate  protection  of  the  public. 

"  Note:  58  Colum.  L.  Rev.  72-73  (1958). 
"Note:  72  Harvard  L.  Rev.  1180  (1959). 
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7.  The  special  needs  of  small  business  are  largely  neglected  in  the 
present  regulatory  scheme. 

One  Los  Angeles  attorney  has  testified  to  the  committee  that  "*  *  * 
the  permit  system  imposes  such  expensive  requirements  that  in  my 
experience  at  least,  it  often  inhibits  these  people  from  employing  the 
corporate  form  at  all  *  *  *  the  basic  problem  of  small  business  is 
the  cost  in  time  and  overhead  of  trying  to  comply  with  the  complicated 
tax  forms  and  reporting  wage  and  hour  and  labor  forms,  and  report- 
ing the  licensing  requirements  that  are  really  designed  for  larger  enter- 
prises." 

Again,  Professor  Marsh  gave  as  his  opinion  that  "This  bill  does  not 
remedy  the  major  defect  in  the  present  California  Corporate  Securities 
Act,  that  major  defect  being  the  lack  of  any  private  offering  exemp- 
tion. ' ' 

Both  filing  fees  and  red  tape  are  excessive,  it  would  appear,  in  the 
many  instances  when  families,  partners,  or  small  groups  of  businessmen 
incorporate  their  businesses. 

8.  People   in  the   securities   business   are   not   subject   to   adequate 
regulation. 

Commissioner  Sobieski  has  testified  that  many  violations  of  the  law 
by  brokers  and  agents  today  appear  to  have  been  based  on  ignorance 
of  good  business  practices,  ignorance  of  the  law,  and  ignorance  of  their 
duties  to  their  customers  and  employers. 

Yet  licensing  requirements  in  the  present  law  pertain  generally  only 
to  past  record,  business  reputation,  good  intentions  and  financial  re- 
sponsibility. 

The  commissioner  has  strongly  recommended  provisions  requiring 
knowledge  of  the  field,  proven  by  passing  tests  administered  by  the 
Division  of  Corporations,  before  entering  the  business,  and  requiring 
that  employees  be  adequately  supervised  once  business  is  carried  on. 


WHY  THE  UNIFORM  ACT? 

Those  who  have  ojiixtsed  the  T'niforin  Aet  have  oenerally  conceded  the 
desirability  of  remedying^  many  of  the  defects  which  have  been  in- 
dicateil,  and  have  roconnnended  ameliorative  amendments  to  the  Cor- 
porate Securities  Law.  This  approach  has  been  rejected  primarily  for 
two  reasons : 

1.  So  many  amendments  would  have  to  be  made  that  substantially 
the  Uniform  Securities  Act  would  result; 

2.  The  present  law  is  such  a  complicated  patchwork  of  statute  and 
rejj:ulation  that  the  degree  of  amendment  necessary  probably  could  not 
be  achieved  as  a  matter  of  practical  le<ial  draftsmanship. 

These  were  the  conclusions  reached  by  the  Committee  on  Corpora- 
tions of  the  Los  Angeles  Bar  Association,  the  Corporations  Committee 
of  the  State  Bar,  and  the  Commissioner  of  Corporations. 
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GENERAL  APPROACH  OF  THE  UNIFORM  ACT 

No  one  is  better  e(iuipped  to  explain  the  general  approach  of  the 
Uniform  Secnrities  Act,  as  originally  drafted,  than  its  author.  Accord- 
ingh-,  the  following  is  taken  from  Loss  and  Cowett,  BLUE  SKY  LAW 
at28G-238  (1958)  : 

"Particularly  in  the  light  of  the  Conference's  experience  of 
1949-53,  the  Act  follows  a  new  approach.  It  is  in  four  parts, 
having  to  do  with  (I)  fraudulent  and  other  prohibited  practices, 
(II)  registration  of  broker-dealers,  agents  and  investment  ad- 
visers, (III)  registration  of  securities,  and  (IV)  those  general 
provisions  (definitions,  exemptions,  judicial  review,  investigatory, 
injunctive  and  criminal  provisions,  etc.)  which  are  essential  in 
varying  degree  under  any  of  the  three  basic  philosophies.  The  first 
three  parts  are  designed  to  stand  alone  or  in  any  combination.  It 
is  the  theory  of  this  approach  that  it  is  impractical  to  expect  com- 
plete uniformity  among  states  with  basically  different  regulatory 
philosophies,  but  that  there  is  some  likelihood  of  achieving  a  sub- 
stantial degree  of  uniformity  among  those  states  which  follow  a 
particular  philosophy.  Thus,  a  state  like  New  Jersey  which  wanted 
to  continue  solely  on  a  "fraud"  basis  might  adopt  only  Part  I  and 
the  few  applicable  provisions  of  Part  IV  of  the  uniform  act;  a 
state  like  Maryland  which  wanted  to  combine  antifraud  provisions 
with  a  system  of  broker-dealer  registration  might  adopt  Parts  I 
and  II  and  a  somewhat  larger  portion  of  Part  IV ;  and  most  of  the 
states,  whose  laws  reflect  all  three  philosophies,  might  consider  the 
adoption  of  the  entire  statute.  This  also  has  the  additional  merit 
of  providing  a  uniform  arrangement,  so  that  a  lawyer  working  with 
a  great  number  of  acts  when  he  prejiares  an  issue  for  nationwide 
distribution  will  be  able  to  find  a  given  provision  in  the  same 
place  though  it  may  vary  somewhat  from  state  to  state. 

"Within  this  basic  three-way  approach  the  draftsmen  had  to 
decide  a  number  of  other  questions  of  general  policy : 

"1.  Some  sort  of  line  had  to  be  drawn  between  the  ideal  and 
the  practical.  On  the  one  hand,  with  blue  sky  acts  on  the  books  for 
forty  years  or  more,  one  would  not  be  justified  in  writing  on  a 
clean  slate.  Whenever  feasible,  the  draftsmen  accordingly  used 
phrases  that  have  acquired  fixed  meanings  and  have  been  construed 
by  courts  and  administrators.  At  the  same  time,  since  it  is  not  very 
often  that  an  opportunity  arises  to  have  a  comprehensive  look  at 
the  whole  field,  the  draftsmen  did  not  limit  themselves  to  discov- 
ering the  cowpaths  and  following  them.  When  it  seemed  desirable 
to  take  a  fresh  approach,  this  was  done. 

"2.  The  draft  had  to  be  coordinated  with  the  federal  legisla- 
tion, but  not  at  the  price  of  relegating  the  state  statutes  to  a  subor- 
dinate position.  Congress  went  out  of  its  way  to  preserve  the  state 
statutes  even  with  respect  to  interstate  transactions,  and  most  of 
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the  existing  state  laws  go  beyond  the  disclosure  philosophy  of  the 
federal  act.  Probably  the  federal  rule  should  be  so  limited,  except 
for  special  cases  like  the  Holding  Company  and  Investment  Com- 
pany Acts.  On  the  other  hand,  if  individual  states  want  to  go 
further  than  disclosure,  it  is  part  of  the  genius  of  our  federal 
scheme  that  they  should  be  permitted  to  do  so.  As  Justice  Brandeis 
reminded  us  in  one  of  his  great  dissents:  'It  is  one  of  the  happy 
incidents  of  the  federal  system  that  a  single  courageous  state  may, 
if  its  citizens  choose,  serve  as  a  laboratory  and  try  novel  social 
and  economic  experiments  -without  risk  to  the  rest  of  the  countr5^' 
At  any  rate,  our  dual  system  of  federal-state  regulation  in  the 
securities  field  is  too  firmly  fixed  to  make  federal  preemption  even 
remotely  practicable.  The  only  hope  for  simplification  lies  in  uni- 
formity and  federal-state  coordination.  It  does  seem  reasonable  to 
expect  general  agreement  on  the  jiroposition  that  the  price  of  the 
experimentation  of  whicli  IJrandeis  spoke  sliould  not  be  too  high. 
An  intelligent  and  workable  system  of  federalism  requires  that 
the  states  cooperate  in  reducing  to  a  minimum  the  burden  of  their 
separate  legislation  on  interstate  commerce.  "Whatever  additional 
protection  they  afford  should  not  be  achieved  at  an  unnecessary 
cost  to  legitimate  business.  This  the  states  owe  not  merely  to  the 
Union  but  to  themselves  if  'states'  rights'  are  not  to  be  eroded  in 
the  securities  field.  ^Moreover,  state  administration  will  benefit 
from  an  act  which  is  reasonably  coordinated  with  the  federal  legis- 
lation, as  well  as  uniform  from  state  to  state,  in  that  it  will  uot 
only  help  legitimate  interstate  business  but  also  facilitate  an  inter- 
changeabilit}^  of  precedent  and  practice. 

"3.  Still  another  line  had  to  be  drawn  in  the  sense  that  any 
blue  sky  law  nnist  have  enough  teeth  in  it  to  take  care  of  the 
shoddier  aspects  of  the  world  of  finance  without  at  tlie  same  time 
interfering  needlessly  with  legitimate  business. 

"4.  In  any  administrative  act  in  a  complex  field — especially  in 
a  uniform  act — a  certain  amount  of  administrative  flexibility  to 
adopt  appropriate  rules,  foi-ms  and  orders  is  essential.  But  this 
power  has  been  kept  to  tlie  minimum  practicable;  standards  as 
precise  as  feasible  have  been  specified  for  the  administrator's 
guidance ;  and  certain  protective  safeguards  have  been  included. 
In  so  far  as  the  statute  is  not  self-operative,  it  will  have  to  be 
implemented  by  iniiform  rules  and  forms.  This  should  logically  be 
done  under  the  aegis  of  the  Xalional  Association  of  Securities 
Administrators." 


THE  UNIFORM  ACT  FOR  CALIFORNIA 

The  Uniform  Securities  Act,  in  the  amended  and  polished  form  in 
which  it  is  proposed  for  adoption  in  California,  represents  the  latest 
and  best-prepared  effort  to  present  an  orderly  and  coherent  scheme  of 
securities  regulation. 

Child  of  the  joint  effort  of  the  American  ]3ar  Association  and  the 
National  Conference  of  Commissioners  on  Uniform  State  Laws,  the 
Uniform  Securities  Act  was  drafted  by  Professor  Louis  Loss  of  the 
Harvard  Law  School,  formerly  the  Associate  General  Counsel  of  the 
Securities  and  Exchange  Commission,  with  the  advice  and  collaboration 
of  a  committee  containing  representatives  of  both  those  organizations 
as  well  as  the  SEC,  the  Investment  Bankers  Association  of  America, 
and  the  National  Association  of  Securities  Dealers,  Inc. 

It  has  been  approved  in  principle  by  the  North  American  Securities 
Administrators  and  endorsed  by  the  Securities  and  Exchange  Com- 
mission. 

In  California,  it  received  a  three-year  study  by  the  Committee  on 
Corporations  of  the  Los  Angeles  Bar  Association.  It  was  approved  by 
the  Board  of  Trustees  of  the  Los  Angeles  Bar  Association  with  amend- 
ments which  tig'htened  the  act  in  accordance  with  California's  tradi- 
tionally strong  regulatory  philosophy. 

For  some  six  months  the  act  underwent  the  scrutiny  of  the  Com- 
mittee on  Corporations  of  the  State  Bar  of  California.  It  received  the 
endorsement  of  the  Governors  of  the  State  Bar  in  1959. 

Commissioner  of  Corporations  John  Sobieski  gave  the  act  his  sup- 
port after  numerous  amendments  were  made  to  increase  its  protection 
of  investors  and  shareholders. 

In  its  final  form,  the  Uniform  Act  was  introduced  as  Assembly  Bill 
2531  late  in  the  1959  Session  of  the  Legislature.  There  it  appeared  that 
adequate  hearing  could  not  be  given  to  the  members  of  the  bar,  the 
investment  industry,  and  the  general  public  who  had  not  previously 
studied  the  act.  It  also  appeared  that  some  confusion  existed  as  to 
whether  A.B.  2531  was  in  fact  the  original  Uniform  Act  or  the  much- 
tightened  version  which  had  been  amended  and  approved  by  the  Com- 
missioner of  Corporations  and  the  committees  of  the  Los  Angeles  and 
State  bar  associations.  In  order  that  the  bill  might  receive  a  full  hear- 
ing, its  author,  Chairman  of  the  Judiciary-Civil  Committee  William 
Biddick,  Jr.,  asked  that  it  be  referred  to  that  committee  for  interim 
study. 

Since  then,  the  committee  has  held  hearings  on  A.B.  2531  in  San 
Francisco  and  Los  Angeles  which  extended  over  a  total  of  four  days.  It 
has  heard  testimony  from  some  38  witnesses,  including  leading  attor- 
neys, investment  brokers  and  counselors,  businessmen,  law  professors 
and  representatives  from  the  state  regulatory  agencies. 

Sitting  with  the  committee  and  participating  actively  were  Assembly- 
man Bruce  Reagan,  representing  the  Assembly  Interim  Committee  01,1 
Finance  and  Insurance,  and  Senator  Fred  Farr,  representing  the  Sen- 
ate Judiciary  Committee. 

(23) 
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In  addition,  the  committee  has  carried  oi|  extensive  correspondence 
with  Professor  Louis  Loss,  author  of  the  orij^inal  Uniform  Act,  and 
witli  lo«j:islative  counsel  of  other  states  whe^-e  studies  of  the  act  were 
carried  on. 

For  assistance  in  evaluating  the  many  detfjiled  amendments  proposed 
at  these  hearings,  an  advisory  committee  Avas  set  up,  headed  by  Graham 
L.  Sterling,  IftoS-')!)  President  of  the  State  Bar  and  coauthor  of  one  of 
the  leading  works  on  California  corporation  law.  Its  members  include 
Professors  of  Law  Harold  ]\Iarsli  (U.C.L.A.)  and  Richard  Jennings, 
(U.C.  at  Berkeley),  Assistant  Attorney  General  Herbert  Wenig,  Cor- 
porations Commissioner  John  Sobieski,  investment  banker  "William 
Hughes,  and  attorneys  Eric  Sntcliffe  (San  Francisco),  James  Irvine 
(Los  Angeles),  Van  Cott  Niven  (Los  Angeles),  Robert  Edwards  (Los 
Angeles),  Joseph  Henderson  (San  Jose),  John  Austin  (San  Francisco), 
and  Bauer  Kramer  (Oakland). 

Mr.  Edwards,  who  was  Chairman  of  the  Los  Angeles  Bar  Associa- 
tion's Committee  on  Corporations  Avhen  it  studied  the  Uniform  Act, 
served  as  vice-cliairman  and  reporter  for  the  committee. 

This  advisory  group,  which  includes  some  of  the  foremost  authorities 
on  securities  regulation  in  California,  included  in  its  membership  critics 
of  the  Uniform  Act  as  well  as  its  chief  exponents.  After  long  and  in- 
tensive sessions  extending  from  March  through  November  of  1960,  it 
was  able  to  agree  on  amendments  remedying  the  major  criticisms  made 
of  the  act  during  Judiciary-Civil  Committee  hearings,  and  its  members 
ended  their  work  in  substantial  agreement  as  to  the  desirability  of  the 
proposed  amendments. 

In  the  form  proposed  for  adoption  in  California,  the  Uniform  Se- 
curities Act  would  remedy  most  of  the  defects  criticized  in  the  present 
law  and  others  as  well. 

1.  The  new  act,  by  covering  securities  underwritten  outside  Cali- 
fornia, would  plug  an  enormous  hole  in  the  present  law  and  increase 
the  dollar  volume  of  transactions  cleared  by  the  commissioner's  ofifice 
at  least  threefold. 

2.  The  rights  and  liabilities  of  the  parties  are  clearly  stated.     The 

Uniform  Securities  Act  specifies  how  mucli  a  purchaser  can  recover 
and  who  is  liable,  provides  a  time  limit  within  which  the  purchaser 
must  act,  and  permits  tlie  issuer  or  seller  to  correct  technical  violations 
by  tendering  \]\o  buyer  his  moniM'  back  witli  interest,  thus  preventing 
speculation  at  the  issuer's  or  seller's  expense. 

3.  Interstate  issues  registered  with  the  Securities  and  Exchange 
Commission  may  be  registered  in  California  by  a  special  co-ordination 
procedure,  sticauilining  the  inipcr  work  inxdlvcd  in  national  offerings 
without  reducing  substantive  safeguards. 

4.  Regulation  of  persons  in  the  securities  business  is  Increased.  Ap- 
plicants I'oi-  a  broker's  license  must  ])e  (|ualified  on  such  factors  as 
training,  exjicrience.  and  knowh'dge  of  the  securities  business. 

Licensees  must  reasonably  supervise  their  agents  or  employees. 

The  commissioner  is  authorized  to  require  is.suers  employing  agents 
to  post  a  bond.  At  present,  the  issuer  with  a  quality  offering  sells  his 
securities  through  a  broker,  who  is  boiuled  under  present  law.  If  an 
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issuer  cannot  find  a  broker,  pcn-liaps  because  his  offering  is  of  lower 
quality,  he  is  inexperienced,  or  liis  financial  resources  are  small,  he  must 
offer  the  securities  to  the  public  through  salesmen.  At  present,  no  bond 
is  required  in  such  a  case. 

The  commissioner  is  expressly  authorized  to  require  that  persons 
entering  the  business  take  an  examination. 

5.  Specific  regulatory  standards  are  set  forth  in  the  statute.  Rather 
than  have  a  permit  denied  on  the  vague  grounds  that  its  issuance,  or 
issuer's  plan  of  operation,  would  not  be  "fair,  just  and  equitable,"  the 
grounds  for  denial  of  registration  ai-e  spelled  out  in  the  statute,  with 
the  common  requirement  that  denial  be  in  the  public  interest  as  well. 

Broadest  of  the  grounds  for  denial  is  the  test  of  whether  the  offer- 
ing would  work  a  fraud  on  purchasers.  According  to  Professor  Louis 
Loss,  draftsman  of  the  original  Uniform  Act,  the  "fraud"  test  is  de- 
signed to  give  the  commissioner  a  substantial  amount  of  leeway  some- 
what short  of  the  "fair,  just  and  equitable"  formula.  The  section  is 
intended  to,  and  does  in  fact,  codify  the  federal  and  state  judicial 
holdings  to  the  effect  that  fraud  as  used  in  secjurities  legislation  is  not 
limited  to  common-law  deceit. 

The  term  as  used  in  this  context  thus  refers  to  the  body  of  defini- 
tional law  now  growing  up  under  the  federal  and  state  securities  stat- 
utes and,  most  particularly,  those  states  wliich  have  adopted  the  Uni- 
form Act. 

Commissioner  of  Corporations  John  Sobieski  has  offered  as  his  judg- 
ment that  any  offering  that  could  be  properly  denied  under  the  "fair, 
just  and  equitable"  test  could  also  be  denied  under  the  Uniform  Act. 

In  order  to  illustrate  the  operation  of  this  test  in  a  situation  where 
the  present  law  was  applied  to  protect  investors,  Van  Cott  Niven,  of 
the  Los  Angeles  Bar,  reviewed  the  issue  of  Tucker  automobile  stock. 
It  was  his  conclusion  that  the  sale  in  California  could  just  as  easily 
have  been  stopped  under  the  terms  of  the  proposed  Uniform  Act  as  it 
was  under  present  law,  since  a  specific  finding  of  fraud  was  in  fact 
made  in  the  Tucker  case. 

6.  Special  provision  is  made  for  limited  offerings.  At  present  ap- 
proximately half  the  states  exempt  small  offerings  from  the  scope  of 
their  securities  statutes.^  California  has  long  rejected  this  policy  be- 
cause possibilities  for  fraud  are  just  as  great  when  the  number  of 
investors  is  small  as  in  a  large  offering,  and  because  initially  limited 
offerings  of  a  dubious  nature  are  often  resold  to  the  general  public 
by  unscrupulous  promoters  under  such  an  exemption. 

Nevertheless,  the  desirability  of  providing  a  relatively  simple  pro- 
cedure for  incorporation  of  the  small  business  has  been  generally 
acknowledged.  Regulations  which  make  sense  when  securities  are  being 
offered  to  many  persons  may  raise  meaningless  impediments  when  a 
family  group  or  a  few  partners  running  a  corner  grocery  store  or  ga^ 
station  want  to  incorporate. 

In  this  field,  the  advisory  committee  has  arrived  at  a  compromise 
which  meets  both  the  tests  of  simplicity  and  investor  protection.  An 
exemption  is  provided  for  transactions  pursuant  to  an  offer  or  sale  of' 
securities  by  an  issuer  provided  (1)  no  more  than  10  persons  will  own 

'  Loss  and  Cowett,  Blue  Sky  Law  3G9   (195S). 
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all  the  securities  after  the  sale,  (2)  the  issuer  first  files  with  the  com- 
missiouer  a  notice  with  specified  basic  in  formation,  and  the  commis- 
sioner does  not  disallow  the  exemption  within  five  business  days,  and 
(3)  the  certificates  indicate  that  subsequent  transfers  are  illegal  unless 
the  commissioner's  consent  has  first  been  obtained. 

7.  Regulatory  control  over  corporate  reorganizations  and  recapitali- 
zations has  been  clarified.  By  carefully  spelling  out  both  the  corpora- 
tions and  the  changes  which  are  subject  to  the  commissioner's  jurisdic- 
tion, the  act  clarifies  an  area  which  has  long  been  of  considerable  con- 
cern to  a  great  many  lawyers  and  corjiorations. 


HOW  THE  ACT  WILL  WORK' 

INTRODUCTION 
There  are  three  basic  types  of  state  securities  regulations:  (1)  pro- 
hibition against  fraud  in  the  sale  of  securities;  (2)  regulation  of  the 
securities  business  by  regulating  the  people  engaged  in  the  business, 
that  is,  registration  and  discipline  of  dealers,  brokers  and  salesmen; 
and  (3)  registration  or  qualification  of  the  securities  themselves.  The 
Uniform  Act  covers  all  three  types  of  regulation,  and  adds  provisions 
for  civil  liability  (with  specific  remedies  and  a  definite  period  for  limi- 
tation of  actions)  and  provisions  for  determining  applicability  of  the 
law  in  interstate  transactions. 

FRAUDULENT  AND  OTHER  PROHIBITED  PRACTICES 

Pari  One  prohibits  fraudulent  practices  in  the  sale  or  purchase  of 
a  security  and  in  the  rendering  of  investment  advice.  There  are  no 
exemptions.  The  sanctions  are  found  in  other  parts  of  the  act  and 
include  (1)  criminal  prosecution  in  the  event  of  a  wilful  violation,  (2) 
injunctions,  and  (3)  administrative  proceedings  to  deny,  suspend  or 
revoke  registration  when  the  violator  is  a  broker-dealer,  an  agent  of 
a  broker-dealer  or  of  an  issuer,  or  an  investment  adviser. 

REGISTRATION  OF  BROKER-DEALERS  AND  INVESTMENT  ADVISERS 

Part  Two  requires  annual  registration  of  all  broker-dealers,  agents 
and  investment  advisers.  The  commissioner  by  rule  may  require  mini- 
mum capital.  Ten  grounds  are  specified  on  which  the  registration  of  a 
broker-dealer,  agent  or  investment  adviser  may  be  denied,  suspended  or 
revoked. 

REGISTRATION  OF  SECURITIES 

Part  Three  requires  the  registration  of  any  security  before  it  is 
offered  or  sold  in  the  state  unless  the  security  or  transaction  is  exempted. 
Thus,  registration  is  required  not  only  for  primary  offerings  by  the 
issuer  but  also  for  secondary  distribution  of  outstanding  securities  or 
other  transactions  not  involving  the  issuer,  unless  exempted.  This  goes 
further  than  many  existing  state  statutes.  Provision  is  made  for  three 
types  of  registration:  (1)  notification,  (2)  co-ordination,  and  (3) 
qualification. 

Registration  hy  notification  is  reserved  for  companies  which  have 
been  in  existence  for  five  years  with  no  default  on  any  senior  security 
during  the  past  three  years  and  with  a  three-year  average  net  earnings 
record  of  5  percent  on  their  common  stock.  Notification  is  primarily 
for  those  intrastate  issues  of  high  quality  which  are  not  registered 
under  the  federal  statute.  Registration  by  notification  becomes  effective 
automatically  five  days  after  filing  unless  the  commissioner  has  issued 
an  order  denying  or  suspending  effectiveness.  The  registration  state- 

1  Adapted  from  the  Report  of  the  Committee  on  Corporations  of  the  Los  Angeles  Bar 
Association,  33  L.  A.  Bar  Bulletin  67,  68-77  (1958). 
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mont  must  contain  certain  information  designed  to  enable  the  com- 
missioner to  determine  whetlier  to  issue  a  stop  order. 

Rcgistraiion  by  co-ordinatinyi  is  limited  to  issues  for  which  a  regis- 
tration statement  has  been  filed  under  the  federal  securities  act.  A 
registration  statement  under  the  Uniform  Act  must  contain  a  copy  of 
the  federal  prospectus  and  amendments  to  the  federal  registration 
statement.  The  commissioner  may  by  rule  reciuire  additional  basic  in- 
formation relating  to  the  security  but  not  more  information  than  is 
filed  -with  the  SEC.  Under  this  procedure  registration  becomes  effective 
at  the  moment  the  federal  registration  statement  becomes  effective  if 
the  registration  statement  under  the  state  statute  has  been  on  file  Avith 
the  commissioner  for  10  days  and  a  statement  of  the  maximum  and 
minimum  proposed  offering  prices  and  maximum  underwriting  dis- 
counts and  commissions  have  been  on  file  with  the  commissioner  for 
two  days,  and  tliere  are  no  pending  proceedings  for  denial,  suspension 
or  revocation  of  registration.  Registration  by  this  procedure  is  an  at- 
tempt to  accomplisli  some  co-ordination  between  the  state  and  federal 
statutes  without  sacrificing  the  traditional  regulatory  philosophy  of  the 
states  to  the  disclosure  philo.sophy  of  the  federal  statute.  If  this  pro- 
posed act  were  uniform  state  law,  a  national  issuer  of  securities  could 
register  them  in  all  states  by  practically  the  same  registration  statement. 
According  to  Professor  Loss,  this  "co-ordination  procedure"  merely 
codifies  the  better  existing  administrative  practice  in  the  states.- 

Registration  by  qualificatinn  requires  the  issuer  to  file  with  the  com- 
missioner specified  information  and  documents.  Under  this  procedure 
the  commissioner  may  require:  (i)  that  additional  information  be  filed; 
(ii)  that  information  and  documents  specified  in  the  statute  be  dis- 
pensed with;  (iii)  that  a  prospectus  be  delivered  to  each  person  to  whom 
an  offer  is  made.  Registration  under  this  procedure  does  not  become 
effective  until  the  commissioner  so  orders.  A  special  ''short  form" 
procedure  is  provided  for  smaller  issues. 

POWERS  OF  COMMISSIONER 

The  powers  of  the  commissioner  are  specific  but  have  teeth.  In  the 
words  of  the  draftsmen  "any  blue  sky  law  must  have  enough  teeth 
in  it  to  take  care  of  the  shoddier  aspect  of  the  world  of  finance  without 
at  the  same  time  interfering  needlessly  with  legitimate  business." 
Whereas  the  philosophy  of  the  federal  statute  is  that  full  disclosure  of 
all  essential  facts  relating  to  a  security  is  sufficient,  many  of  the  exist- 
ing state  laws  go  beyond  the  requirement  of  disclosure  and  recpiire  the 
commissioner  to  deny  registration  if  the  plan  of  business  is  unfair, 
inequitable,  dishonest  or  fraudulent  or  the  enterprise  is  "against  public 

2(1)  Eleven  states  (Alabama,  Arkansas,  Colora<lo,  Hawaii,  Kansas,  Kentucky,  New 
Mexico,  Oklalioiiia,  Te.xas,  Virginia  and  WashinBton  >  have  alreadv  adopted, 
either  verbatim  or  substantially  so,  the  registration  by  co-ordination  teehnitiue  of 
the  Uniform  .^'ecurities  Act. 

(2)  At  least  14  states  (Arizona,  Georgia.  Hawaii,  Indiana,  Louisiana,  Massa- 
chusetts, Minnesota,  Montana,  New  Mexico,  North  Dakota,  Ohio,  Tennessee,  Texas 
and  Virmunt)  have  accepted  the  SKC  rciristraticjii  statement  or  prospectus,  or  in 
some  states  the  offering  circular  used  under  SEC  Regulation  A  for  issues  up  to 
1300,000,  in  lieu  of  some  or  all  of  the  information  otluTwise  required. 

(3)  Michigan  has  a  special  registration  form  for  SEC  cases. 

(4)  Illinois,  Micliigan,  North  Carolina,  South  Carolina  and  Tennessee  have 
specific  notification  procedures  for  securities  registered  with  SlCC. 

(r>)  Penns>lvania  exempts  outright  any  securities  registered  under  the  fed- 
eral act. 
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policy"  or  the  business  is  not  conducted  upon  sound  business  prin- 
ciples. The  Uniform  Act,  as  we  will  point  out,  attempts  to  avoid  ex- 
tremes in  providing  for  the  powers  of  the  commissioner. 

Procedurally,  the  commissioner  may  by  rule  or  order  require  as  a 
condition  of  registration  by  qualification  or  co-ordination  that  any  se- 
curity issued  to  a  promoter  be  deposited  in  escrow,  that  the  proceeds 
of  sale  be  impounded  until  the  issuer  receives  a  specified  amount,  that 
the  security  be  sold  only  on  a  specified  form  of  subscription,  and  that 
reports  be  filed  regularly. 

Suhstantivcly,  the  commissioner  is  granted  power  to  issue  a  stop 
order  denying  effectiveness  to,  or  suspending  or  revoking  the  effective- 
ness of,  any  of  the  three  types  of  registration  statement  if  he  finds 
that  such  an  order  would  be  in  the  public  interest  and  that;  (1)  any 
registration  statement  is  incomplete  in  any  material  respect  or  is  false 
or  misleading  with  respect  to  any  material  fact;  (2)  any  provision  of 
the  act  or  any  rule  or  order  has  been  wilfully  violated;  (3)  the  security 
registered  has  been  enjoined  by  any  federal  or  state  court  or  is  the 
subject  of  a  stop  order  issued  under  any  other  state  act  (if  based  on 
facts  which  would  constitute  a  ground  for  a  stop  order  under  his  state's 
act)  ;  (4)  "the  offering  has  worked  or  tended  to  work  a  fraud  upon 
purchasers  or  would  so  operate",  or  (5)  the  offering  has  been  or  would 
be  made  with  unreasonable  amounts  of  underwriters'  and  sellers'  dis- 
counts, or  commissions  or  promoters'  profits  or  unreasonable  amounts 
or  kinds  of  options.  Grounds  for  a  stop  order  in  addition  to  those 
above,  of  the  Uniform  Act  as  drafted,  have  been  inserted  at  the  request 
of  Commissioner  Sobieski.  The  most  significant  are  as  follows:  (6)  The 
security  is  preferred  stock  and  not  entitled  to  cumulative  dividends  and 
to  reasonable  voting  rights  in  the  event  of  default  in  payment  of  pre- 
ferred dividends;  (7)  the  security  is  redeemable  preferred  of  a  corpora- 
tion in  the  promotional  stage  and  is  not  convertible  into  common  stock 
on  a  reasonable  basis;  (8)  the  security  is  a  debt  security  or  preferred 
stock  and  the  issuer's  present  prospects  do  not  show  that  it  can  meet 
its  obligations  as  thej^  mature  or  pay  dividends  on  the  preferred;  (9) 
the  security  is  common  stock,  and  voting  rights  are  limited  or  non- 
existent; (10)  the  terms  and  conditions  of  specified  issues,  exchanges 
or  changes  are  not  fair  and  equitable  to  all  security  holders  affected ; 
(11)  the  issuer's  promoters,  officers,  directors  or  managers  are  not  of 
good  business  reputation. 

Here  the  Uniform  Act  represents  a  compromise  between  the  two  ex- 
tremes found  in  existing  statutes — one  extreme  being  that  authority  to 
sell  can  be  denied  only  if  the  administrator  finds  that  the  sale  would 
work  or  tend  to  work  a  fraud  on  purchasers  (Georgia)  and  the  other 
extreme  being  that  the  administrator  must  deny  authorization  to  sell 
unless  he  finds  that  "the  proposed  plan  of  business  of  the  applicant  and 
the  proposed  issuance  of  securities  are  fair,  just  and  equitable  and  that 
the  applicant  intends  to  transact  its  business  fairly  and  honestly" 
(California).  No  permanent  stop  order  may  be  entered  without  prior 
notice  to  the  applicant  and  an  opportunity  for  a  liearing  followed  by 
findings  and  conclusions  of  law. 


4— L.-2084 
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GENERAL   PROVISIONS 

I'ari  Four  contains  definitions,  excinjitions,  re(jiiirenieiits  for  filinj:' 
sales  literatnre,  provisions  for  investif?ations  and  injnnetions,  criminal 
penalties,  civil  liabilities,  jndicial  review,  and  an  attempt  to  solve  some 
of  the  conflict  of  laws  ]n'()blems  which  arise  in  interstate  transactions. 

EXEMPTION   OF  CERTAIN   SECURITIES  AND  SECURITY  TRANSACTIONS 

K.K  ni/flions  fi-oni  rc«iistrati()n  apply  to  both  securities  and  security 
transactions.  The  act  exejnpts  from  rejristration  described  govern- 
mental obligations,  commercial  iiajK'r,  and  securities  issued  by  banks, 
saving  institutions,  building  and  loan  asociations,  insurance  companies, 
railroads  and  utilities.  Security  tra}tsacfio)is  which  are  exempt  from 
registration  inchule :  (i)  transactions  such  as  Jones'  sale  of  his  X 
Company  stock  to  Smith;  and  (ii)  transactions  (not  involving  the 
issuer)  etfected  through  a  registered  broker-dealer  pursuant  to  an  un- 
solicited order  or  offer  to  biij^;  (iii)  any  transaction  in  a  bond  secured 
by  real  property  if  all  the  bonds  are  sold  as  a  nnit ;  (iv)  anj-  transac- 
tion by  an  executor,  etc.;  (v)  any  transaction  by  a  bona  fide  pledgee; 
(vi)  sales  to  an  institutional  buyer  such  as  a  bank  or  insurance  com- 
pany or  to  a  broker-dealer,  (vii)  offerings  by  an  issuer  to  its  existing 
security  holders  if  no  renumeration  is  paid  for  soliciting  any  security 
holder  or  the  issuer  fir.st  files  notice  of  the  terms  of  the  offer  and  the 
commissioner  does  not  di.sallow  the  exemption  within  five  days,  (viii) 
transactions  between  the  issuer  and  an  underwriter,  or  among  under- 
writers; and  (ix)  any  offer  (but  not  a  sale)  of  a  security  for  which  reg- 
istration statenu'uts  have  been  filed  under  both  the  TTniform  Act  and 
the  Securities  Act  of  19)^8  if  no  stoj)  order  is  in  effect  and  no  public 
proceeding  is  j>endiug. 

In  addition  to  these  exemptions  of  general  ai)pli('ability,  the  Uniform 
Act  expi-esses  in  specific  terms  three  exemptions  as  to  which  the  present 
blue-sky  statutes  are  ii'reconcilably  split.  The  first  exempts  any  distri- 
bution (not  involving  an  issuer)  of  an  outstanding  security  if;  (i)  a 
"recognized  securities  manual"  contains  the  names  of  the  issuer's  offi- 
cers and  directors  and  certain  financial  iufoi-mation ;  or  (ii)  the  securi- 
ty has  a  fixed  nuiturity  oi'  a  fixed  iulerest  or  dividend  provision  and 
there  has  been  no  default  during  a  cei'tain  period;  or  (iii)  the  security 
is  listed  or  api)roved  for  listing  on  the  New  York  Stock  Exchange,  the 
Pacific  Coast  Stock  Exchange,  or  some  other  national  exchange  ap- 
proved by  the  commissioner.  The  second  exempts  any  offer  or  sale  of 
a  preorganization  subscription  if:  (i)  no  remuneration  is  paid  for 
soliciting  any  i)r()spective  subscriber;  (ii)  the  number  of  offerees  in 
this  State  does  not  exceed  25;  and  (iii)  no  payment  is  made  by  any 
sub.scriber.  The  tliird  exempts  any  transaction  j^ursnant  to  an  offer  or 
sale  of  securities  by  an  issuer  if:  (i)  after  the  .sale  or  proposed  sale 
there  will  not  be  more  than  10  persons  owning,  of  record  or  beneficially, 
all  classes  of  securities  (other  than  exempted  securities)  of  the  issuer; 
(ii)  all  certificates  or  other  evidences  representing  the  .securities  bear 
a  legend  indicating  tlial  sul)se(|uent  transfers  are  illegal  without  the 
coimuissioucr's  consent;  and    (iii)    thi>   issuci'   lias  first    filed    with    the 
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conimissioiiei-  a  notice  containing'  specified  information,  and  tlu;  com- 
missioner has  not  disallowed  the  exemption  within  five  business  days. 

Sales  literature  must  be  filed  if  the  commissioner  by  rule  or  order 
so  requires,  unless  the  security  or  transaction  is  exempted. 

CIVIL  LIABILITIES 

Civil  liahiUty  is  an  important  part  of  any  blue  sky  law,  and  the 
Uniform  Act  attempts  to  provide  precise  standards  of  liability. 

Thus,  the  first  clause  of  the  pertinent  section  imposes  civil  liability 
on  any  person  who  offers  or  sells  a  security  in  violatioii  of  the  provisions 
requiring  registration  of  broker-dealers,  agents  and  investment  advisers, 
and  registration  of  securities,  or  in  violation  of  rules  or  orders  requiring 
approval  of  sales  literature,  or  in  violation  of  any  rules  or  orders  re- 
quiring the  use  of  a  prospectus,  the  escrow  of  securities  and  impounding 
of  proceeds,  or  the  use  of  a  specified  contract  form  in  making  salens. 

The  second  clause  is  a  fraud  statute  which  is  almost  identical  with 
Section  12(2)  of  the  Securities  Act  of  1933.  It  imposes  liability  on  a 
person  who  offers  or  sells  a  security  by  means  of  any  untrue  or  mis- 
leading statement  of  a  material  fact  unless  he  sustains  the  burden  of 
proof  that  he  did  not  know  and  in  the  exercise  of  reasonable  care  could 
not  have  known  of  the  untruthful  or  misleading  statement.  Liability  is 
also  imposed  on  every  person  who  "controls"  a  seller  and  on  every 
partner,  officer  or  director  of  such  a  seller  and  every  broker-dealer 
or  agent  who  materially  aids  in  the  sale  unless  they  sustain  the  burden 
of  proof  that  they  did  not  know  and  in  the  exercise  of  reasonable  care 
could  not  have  known  of  the  facts  by  reason  of  which  liability  is  alleged 
to  exist.  The  buyer  may  recover  the  consideration  paid  for  the  security 
with  interest  at  6  percent,  costs,  and  reasonable  attorneys'  fees  (upon 
tender  of  the  security)  or  for  damages  if  he  no  longer  owns  the  se- 
curity. The  seller  is  liable  only  to  the  person  buying  the  security  from 
him.  The  buyer  must  bring  suit  within  two  years  after  the  sale.  But  the 
buyer  may  not  sue  if:  (i)  he  has  received  a  written  offer,  before  suit 
and  at  a  time  when  he  owned  the  security,  stating  the  respect  in  which 
liability  under  this  section  may  have  arisen,  and  offering  to  repurchase 
the  security  for  a  price  equal  to  the  consideration  paid  together  with 
interest  (less  income  received  by  him)  and  he  failed  to  accept  the  offer 
within  30  days  after  receipt  of  such  offer;  or  (ii)  if  he  received  such 
an  offer  before  suit  and  at  a  time  when  he  did  not  own  the  security 
unless  he  rejected  the  ott'er  in  writing  within  30  days  of  its  receipt. 
Further,  the  act  provides  that  no  person  who  has  engaged  in  the  per- 
formance of  any  contract  in  violation  of  any  provision  of  the  act  or 
any  rule  or  order  may  base  any  suit  on  the  contract. 

RULE-MAKING  POWER 

Rule-making  poiver  is  granted  to  the  commissioner.  He  may  make  such 
rules,  forms  and  orders  as  are  necessary  to  carry  out  the  provisions  of 
the  act.  No  provision  imposing  liability  applies  to  any  act  done  or 
omitted  in  good  faith  in  conformity  with  any  rule,  form  or  order  not- 
withstanding that  such  rule,  form  or  order  may  later  be  amended, 
rescinded  or  be  determined  by  judicial  authority  to  be  invalid. 
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SCOPE  OF  STATUTE 

Here  the  Uniform  Act  enters  a  new  field  by  attempting  to  set  up 
rules  for  determining  what  law  applies  in  interstate  transactions  when 
one  element  of  the  transaction  occurs  in  State  S  and  another  olonient 
occurs  in  State  B.  In  other  words,  it  attempts  to  substitute  a  predictable 
means  of  determining  the  validity  of  the  transaction  instead  of  the 
utter  confusion  of  the  decided  case  law  (i.e.,  validity  is  determined 
according  to  the  law  of  the  place  where  the  "offer"  is  made,  or  the  law 
of  the  place  of  "acceptance,"  or  the  law  of  the  place  of  "perform- 
ance"). 

The  act  requires  every  applicant  for  registration  to  appoint  the 
commissioner  for  service  of  process.  It  goes  on  to  provide  that  when 
any  person  engages  in  conduct  proliibited  or  made  actionable  by  the 
act  and  he  has  not  filed  a  consent  to  service  of  process  his  conduct  shall 
be  deemed  equivalent  to  his  appointment  of  the  commissioner  to  receive 
service  with  the  same  force  as  if  served  on  him  personally  (a  copy  of 
the  process  being  sent  bj^  registered  mail  by  the  commissioner  to  such 
person  at  his  last  known  address). 


CONCLUSION 

The  Uniform  Securities  Act  has  been  a  long  time  coming.  For  many- 
years  the  blue  sky  laM's  have  been  growing  into  a  crazy  qnilt  of  reg- 
ulation— all  too  often  meaningless  and  stultifying. 

Only  recentl}',  the  bar  Avas  reminded  of  the  imminent  alternative  to 
a  uniform  and  orderly  network  of  state  regulation.  Harry  Dunn,  Los 
Angeles  attorney  who  served  on  the  ABA  advisory  committee  on  the 
Uniform  Securities  Act,  testified  that  " .  .  .  it  was  brought  out  forcibly, 
and  particularly  by  the  chairman  of  the  SEC,  who  was  a  member  of 
the  advisory  committee,  that  unless  some  such  solution  could  be  found 
it  would  be  quite  likely  and  perhaps  desirable  that  the  regulation  of 
such  security  transactions  should  be  taken  over  by  the  federal 
government. ' ' 

The  Committee  on  Judiciary — Civil  strongh'  rejects  such  an  alterna- 
tive. 

In  its  stead,  the  Uniform  Securities  Act  as  amended  represents  a 
workable  and  rational  scheme  of  regulation.  It  will  facilitate  the  efforts 
of  legitimate  business  enterprises  to  raise  capital,  both  in  national  and 
local  issues,  without  sacrificing  California's  traditionally  strong 
philosophy  of  investor  protection. 
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UNIFORMITY  AND  THE   STATES 

f  Oufime 

I'liiform  Sales  of  Seciuitics  Act  aijproved  l).v  Xational  Conference  of  Com- 
missioners oTi  I'niform  State  I^aws  and  by  the  American  T-5ar  Association. 

A<loi)fe(l  by  Louisiana,  Hawaii,  and  in  ]t!irt  by  Alabama.  Flori(bi.  ^ficbitran, 
Orcjion,   Sonth  Candina. 

Fc(b'ial   Securities   Act  of   1!).'5.'i   makes    rniform    Act   obsob'te. 

rniform  Act   si  ruck   from  approxi-d  list   of  coiifci'ence. 

House  of  Deb'jjates,  American  Har  Associ.-ition,  rerjuests  Xational  Conference 
of  Commissiouer.s  ()n  I'niform  State  Ijaws  to  consider  a  new  uniform  or 
model  securities  act   in  co-operation   with   the  A.B.A. 

Joint    confereijce — A.H.A.    committee   set    np. 

Harvard  study  begins:  Professor  Loss  enf^aRed  to  draft  I'niform  Act  with 
aid  of  advisory  committee  of  the  conference,  the  A.H.A.,  the  Livestment 
Hankers  Asso<'iati<Mi  of  America,  the  Xational  Association  of  Securities 
Dealers,  an<l  the  Xoith  American  Securities  Administrators, 
liform  Act  approved  in  final  draft  by  Xational  Couferenee  of  Commissioners 
on   rniform   Stat*^.  Laws,   American    liar  Association. 

Csed  as  basis  for  new  act   in    Virjiinia. 

Jiasis  for  new  securities  act  in  Hawaii  and  Kansas. 

l>asis  for  new  securities  act  in  Alabama,  Alaska.  Arkansas.  Kentucky,  Oklji- 
lioma,   Wasibinston.  Territory   of  (iuam. 

Substantially  adopted   by   Xew  Jersey    (Parts   I   and    H). 

Accordin.t?  to  a  letter  from  Louis  Ijoss  dated  November  9,  1960,  "fairly  .sizable" 
portions  of  the  act  have  al.so  been  adopted  in  Colorado,  Missouri  and  New 
Mexico. 


APPENDIX    B 

THE  UNIFORM  SECURITIES  ACT  IN  CALIFORNIA 

mritl-.lH:    Studied   by   ecu'porations  committee.  Los   Auf^eles    Par   Association. 
P>.")t( :  Api)roved  by  Los  An;;eles  Par  As.sociation. 

Af)prov<'d  by  Stale  Par  <d'  California. 

En<lorsed  by  the  Comniissinuer  of  Corporations. 
P)."!t  (50  :    Studied  by  Assend)ly  Literim  Committee  on  Judiciary — Civil. 

Cnder  study  liy  San  Fr.-nii-isco  I'.ar  Associatiou. 

fnder  study  by  Alameda  County  P>ar  Association. 

Cnder  studv  bv  Santa  Clara  Couuly  Par  Associat  i<ui. 


(84) 


THE   UNIFORM   SECURITIES  ACT  35 

APPENDIX  C 

UNIFORMITY  AND  THE  STATE  SECURITIES  LAWS 

The  followiiifr  material  was  j)repared  by  (lordoii  Ij.  Calvert,  assistant 
general  eounsel  of  th(^  Investm(Mit  Bankers  Association  of  America,  and 
presented  at  the  January  21-22  hearinos  of  the  Committee  on  Judiciary 
—Civil : 

Development  of  Uniformity  in  State  Securities  Laws 

(1)  In  1929  the  old  Uniform  State  Securities  Act  wa^s  approved  by 
the  Conference  of  Commi.sisoners  on  Uniform  State  Laws  and  by  the 
American  Bar  Association.  That  act  was  widely  used  as  a  basis  for  state 
securities  acts,  and  its  pattern  is  clearly  reflected  in  the  present  securi- 
ties acts  of  the  following  17  states,  although  there  are  variations  in  the 
laws  of  these  states : 

Florida  Louisiana  Ohio  Texas  (in;")7) 

Illinois  (lOnS)  ^Minnesota  Oregon  Ftah 

Indiana  jVIissouri  South  Carolina  Vermont 

Iowa  Nebraska  South  Dakota  West  Virginia 

North  Carolina 

The  old  Uniform  Act  was  prepared  prior  to  adoption  of  the  federal 
Securities  Act  of  1933  and  the  federal  Securities  Exchange  Act  of  1934. 
After  adoption  of  those  federal  acts,  it  became  apparent  that  it  would 
be  desirable  to  co-ordinate  the  provisions  of  state  laws  with  those  of 
the  federal  act.s,  at  least  insofar  as  the  procedures  involved  in  filing 
material  to  effect  the  registration  of  securities  under  those  acts.  Several 
of  the  states  listed  above  adopted  amendments  of  administrative  pro- 
cedures to  provide  such  co-ordination  with  the  federal  acts. 

(2)  By  1948  it  became  apparent  that  there  was  need  for  a  modernized 
model  law,  and  the  Investment  Bankers  Association  prepared  model 
blue  sky  laws,  based  on  the  pattern  of  the  old  Uniform  Act  but  with 
necessary  provisions  to  co-ordinate  procedures  thereunder  with  the 
federal  acts  and  to  clarify  certain  requirements.  Those  model  laws  were 
designed  so  that  a  state  could  adopt  one  or  more  of  the  three  types  of 
regulation.  Those  model  laws  were  used  as  a  basis  for  securities  acts 
adopted  from  1950  through  1955  in  the  following  five  states: 

Arizona  (1951)  North  Dakota  (197)1) 

Georgia  (1953)  Tennessee  (1955) 

New  Mexico  (1955) 

(3)  In  1956  the  new  Uniform  State  Securities  Act  was  approved 
by  the  Conference  of  Commissioners  on  Uniform  State  Laws  and  the 
American  Bar  Association.  This  act  is  also  designed  so  that  a  state  may 
adopt  one  or  more  of  the  three  types  of  regulation.  It  has  been  used 
as  a  basis  for  new  acts  in  the  following  10  states : 

Virginia  (1957)  Arkansas  (1959) 

Hawaii  (1957)  Oklahoma  (1959) 

Kansas  (1957)  Washington  (19.59) 

Alabama  (19(i0)  Kentucky  (19(n) 

Alaska  (1959) — no  requirement  for  registration  of  securities 
New  Jersey  (1961) — no  requirement  for  registration  of  securities 

Thus,  the  32  states  referred  to  above  have  securities  acts  based  on 
either  the  old  Uniform  Act,  the  LB. A.  model  laws  or  the  new  Uniform 
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State  Securities  Act.  While  there  are  many  variations  between  the  acts 
in  the  states,  there  is  a  substantial  pattern  of  uniformity  among  them 
in  definitions,  exemptions  and  registration  procedures. 

(4)   Of  the  remaining  18  states: 

2   (Delaware  and  Nevada)   have  no  securities  laws. 

2  ((Connecticut  and  Maryland)  include  antifraud  provision.s  and  requirements 
for  rcfiistration  of  dealers  but  do  not  retjuire  registration  of  securities 
(exceiit  Connecticut  requires  registration  of  mining  and  oil  securities), 
(i  (Pennsylvania,  Maine,  ^L-issadiusetts,  New  Hami)shire,  New  York  aiul 
Rliode  Island)  include  antifraud  provisions  (except  Maine  and  New  Hamp- 
shire) and  requirements  for  the  registration  of  dealers,  hut  permit  the 
registration  of  all  nonexempt  securities  by  a  simple  nc^tification  procedure. 
8  states  require  registration  of  securities  by  a  procedure  other  than  notifi- 
cation and  are  not  based  on  any  particular  pattern  of  uniformity  (*except 
that  amendments  in  Colorado  in  1i)."7  inserted  provisions  from  the  Uniform 
Act  authorizing  registration  by  "co-ordination"  for  .securities  also  regis- 
tered under  the  federal  act)  : 

California  Mississippi 

Colorado*  Montana 

Idaho  Wyoming 

Michigan  Wisconsin 

(c)  Importance  of  Uniformity  in  State  Securities  Regulation 

There  is  considerable  belief  that  uniformity  in  state  laws  is  desirable 
simply  for  the  sake  of  uniformity,  because  it  minimizes  the  variations 
in  reciuirements  in  eomi)lying  with  the  laws  of  many  states  and  it  pro- 
vides an  abundance  of  administrative  and  judicial  precedents  in  various 
states  with  respect  to  identical  or  substantially  identical  provisions 
of  law. 

Uniformity  is  particularly  desirable  and  important  in  the  regulation 
of  the  sale  of  securities  for  two  basic  reasons : 

First,  practically  all  large  issues  of  securities  are  distributed  on  a 
nationwide  basis.  Most  large  nonexempt  issues  of  securities  which  are 
sold  to  the  public  must  be  registered  under  the  Federal  Securities  Act  of 
1933  and  under  the  state  acts  in  states  where  they  are  sold.  If  each 
state  required  the  filing  of  different  information  (or  substantially  iden- 
tical information  in  different  forms),  the  mechanical  problems  of  reg- 
istering a  single  issue  of  securities  in  many  states  Avould  be  tremendous. 
Therefore,  it  is  imiiortaiit  that  the  state  filing  reciuirements  and  proce- 
dures be  substantially  iniiform  and  that  they  also  be  co-ordinated  with 
the  filing  requirements  and  procedures  under  the  federal  act. 

In  this  connection,  it  might  be  noted  that  the  report  of  the  Special 
Committee  on  Securities  Laws  and  Regulations  of  the  American  Bar 
Association  in  1047,  in  recommending  the  drafting  of  a  new  Uniform 
State  Sale  of  Securities  Act,  referred  to  the  vast  amount  of  "duplica- 
tion, expense  and  economic  waste"  involved  in  registering  securities 
where  there  was  a  lack  of  uniformity  and  of  co-ordination  between  the 
registration  jiroccdures  under  the  federal  act  and  the  state  acts. 

Secondly,  problems  of  registration  of  securities  are  important  to 
investors  in  a  particular  state  because,  as  a  very  practical  matter, 
where  the  effective  date  of  registration  in  a  particular  state  is  delayed 
beyond  the  effective  date  under  the  federal  act  and  other  state  laws,  or 
where  peculiar  conditions  would  be  imposed  uiuler  the  laws  of  a  particu- 
lar state,  many  securities  which  are  the  most  attractive  investments  are 
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simply  sold  in  other  states  where  a  simple  and  expeditious  registration 
procedure  is  provided  and  where  they  can  be  sold  promptly.  In  such 
situations  investors  in  the  state  are  deprived  of  the  opportunity  to 
invest  in  the  best  quality  issues  and  dealers  in  the  state  also  lose  the 
opportunity  to  participate  in  selling  such  issues. 

Fhially,  it  is  important  to  observe  that  adoption  of  a  uniform  state 
securities  law  does  not  lessen  the  authority  of  each  state  to  apply  what- 
ever qualitative  standard  it  chooses  in  registering  securities  for  sale  m 
that  state. 


38  ASSEMBLY    COMMITTEE   ON   JUDICIARY — CIVIL 

APPENDIX    D 

WITNESSES  TESTIFYING  ON   A.   B.   2531 

San  Francisco  hearings  of  Judiciary— Civil  CommUfee,  Ocfober  15-16,  1959 

.Iiilni  (!.   Soliicski,  ( "oniiiiissioni'r  of  ( "orpor.-it  ions 

-Marliii  .1.  ninkclspicl,  ("liairiiiiiii,  Ciilifoiniii  ('(Hiiniissioii  on   l'nif<»iin  Stnte  Laws 

Eric  Siitcliffe,  Attorney,  OrricU,  Dahlquist,  IIcMiinKtoii  «&  Siitdiffc,  San  Francisco 

lOdwaid  Laudi'ls,  Attorney,  C'alifornia  Slate  Chamber  of  Commerce 

(Jonlon   L.  Calvert,  Asst.  (Jeneral  Counsel,   Investment   Bankers  Association  of 

America 
l>ennis  II.  McCarthy,  First  Hoston  Corporation 
(iraliam  L.  Sterling,  I'ast  I'resident,  State  Uar  of  California 
Robert  II.  Edwards,  Past  Chairman.  Committee  on  Coiporations  of  Los  Anjreles  Bar 

Association 
Kof;er  Kent,  Attorney,  Crimmins,  Kent,  Bradley  &  Burns,  San  Francisco 
Howard  C.  Ellis,  Attorney,  San  Francisco 

Boy  Bronson,  Attorney,  lirouson,  Bronson  &  McKinnon,  San  P'rancisco 
Professor  Kichard  W.  .lenninjcs,  School  of  Law.  Iniversity  of  California,  Berkeley 
•loseph  W.  Henderson,  Attorney,  Steindorf  and  Henderson.  San  .lose 
Lee  B.  Stanton.  Deputy  Attorney  (Jeneral 

(ieorjje  A.  Blackstone,  Counsel,  I'acific  Coast  Stock  Exchaufje,  San  Francisco 
Foster   B.    Khodes,   Investment    Counsel   Association   of  America 
John  Coniu'll.  Loomis,   Sayles  «&  Co.,  Inc.,  San  Francisco 

Henry    H.   ClilToi-d,    Lnestment   Counselors'   Association   of   Southern   California 
\\'illiam  .Murray  Hawkins,  Investment  Counselors'  Association  of  Southern  California 
Kichard  T.   Lan;;an,  Moody's  Investors  Service,  Los  Anjceles 
Professoi-  Harold  Marsh,  Jr.,  School  of  Law,  I'niversity  of  California  at  Los  Anodes 

Los  Angeles  hearings  of  Judiciary— Civil  Committee,  January  21-22,  1960 

John  (i.  Sohieski,  Commissioner  oi  Corporations 

tJeor^^e   (i.    Kichter,   Jr.,    Commission   on    I'niform    State    Laws,    President,    National 
Conference  of  Commissioners  on   I'uiform  State  Laws 

Robert  H.  Edwards,  Past  Chairman,  Committee  on  Corporations  of  Los  Anjjeles  Bar 
Association 

(Iraham  L.  Sterliuf,',  Past  President,  State  Bar  of  California 

James    M.    Irxiiie.    Cli:iirman,    Committee    on    Corporations,    Los   Auficles    Bar    Asso- 
ciation 

James  S.  Canllcn,    President,   Los   Anjjeles  Chamber  of  Commerce 

Irving  Hill,  Attorney,  Hill,  Creenberg  &  Clusker,  Los  Angeles 
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APPENDIX   E 


REPORT  OF  THE  ADVISORY  COMMITTEE  ON  A.B.   2531 
(UNIFORM  SECURITIES   LAW) 

To  ihe  Assembly  Commiffee  on  Judiciary—Civil: 

The  Advisory  Coiiimitteo  wliidi  your  CMiainiian  appointed  to  con- 
sider proposed  amendments  to  A.B.  2531  lierewith  submits  its  recom- 
mendations in  the  form  of  a  memorandum  setting  forth  the  amend- 
ments Avhich  the  committee  believes  should  be  adopted.  The  memorandum 
makes  no  reference  to  the  proposed  amendments  which  the  com- 
mittee concluded  should  not  be  recommended  for  adoption.  However, 
earefnl  consideration  was  given  to  all  of  the  proposed  amendments 
Avhich  were  referred  to  the  committee  at  the  time  of  its  appointment 
as  well  as  those  additional  amendments  which  were  submitted  to  the 
committee  during  the  course  of  its  deliberations. 

Meetings  of  the  committee  were  held  in  Los  Angeles  on  March  28 
and  in  San  Francisco  on  August  22,  8ei)tember  16  and  November  1. 
At  these  meetings,  each  of  Avhich  occupied  a  full  day,  the  proposed 
amendments  were  considered  and  discussed  by  the  full  committee  and 
special  questions  were  referred  to  particular  members  of  the  committee 
for  consideration  during  the  intervals  between  meetings.  This  report 
would  be  unduly  extended  if  the  reasons  for  each  of  the  recommenda- 
tions of  the  connnittee  were  set  forth.  Conse([uently  only  those  recom- 
mendations which  are  of  particular  importance  will  be  discussed. 

A  number  of  the  amendments  recommended  by  the  committee  relate 
to  the  jurisdiction  and  powers  of  the  Commissioner  of  Corporations 
Avith  respect  to  certain  transactions  involving  the  exchange  of  securi- 
ties (including  exchanges  resulting  from  a  merger  or  consolidation) 
or  involving  a  change  in  the  rights,  preferences,  privileges  or  restric- 
tions on  outstanding  securities.  Section  25401  (k)  (1)  defines  certain 
transactions  of  these  kinds  as  involving  a  "sale",  thereby  making  the 
transactions  subject  to  the  registration  requirements  of  the  statute 
unless  they  are  otherwise  exempted.  The  committee  gave  extensive 
consideration  to  the  provisions  of  Section  25401  (k)  (1)  and  concluded 
that  the  provisions  as  they  presently  appear  in  A.B.  2531  are  at  the 
same  time  both  too  narrow  and  too  broad :  they  are  too  narrow  in  that, 
so  far  as  changes  in  rights  of  outstanding  securities  are  concerned,  they 
are  limited  to  changes  in  the  rights  of  stock  and  do  not  cover  changes 
in  the  rights  of  other  classes  of  securities;  and  they  are  too  broad  in 
that  they  would  require  registration  in  California  in  any  case  in 
which  a  single  security  holder  whose  vote  is  required  for  the  transac- 
tion or  whose  security  would  be  affected  thereby  is  a  resident  of  Cali- 
fornia. In  the  case  of  a  corporation  whose  securities  are  widely  held  a 
tremendous  burden  would  be  imposed  if,  in  order  to  consummate  a 
merger  or  consolidation  or  make  a  change  in  the  rights  of  outstanding 
securities,  the  corporation  were  required  to  comply  with  the  securities 
laws  of  every  state  in  which  any  securit}^  holder  resides.  It  was  the 
conclusion  of  the  committee  that  the  statute  should  be  applicable  only 
Avhere  the  corporation  has  its  principal  business  office  in  California  or 
where  25  percent  or  more  of  the  affected  securities  are  held  by  persons 
whose  addresses  of  record  are  in  California.  The  recommended  amend- 
ment of  Section  25401  (k)    (1)  would  therefore  enlarge  the  provisions 
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of  A.B.  2531  to  iiK'huIo  important  chang:es  in  the  riglits  of  debt  securi- 
ties as  Avell  as  ehanges  in  the  fundamental  rights  of  stock,  but  would 
limit  tlip  application  of  the  statute,  on  the  basis  indicated  above,  to 
cases  where  California  has  a  legitimate  and  substantial  interest  in  the 
transaction.  The  argument  that  the  statute  should  be  applicable  in  the 
case  of  any  corporation  organized  in  California  was  considered  by  the 
committee  but  was  rejected  on  the  ground  that  the  mere  fact  of  in- 
corporation in  this  state  has  no  substantial  significance  if  the  principal 
business  office  is  located  elsewhere  and  if  less  than  25  percent  of  the 
securities  to  be  affected  by  the  transaction  are  held  by  residents  of 
California. 

Section  25306  (a)  (2)  (k)  authorizes  the  Commissioner  to  deny, 
suspend  or  revoke  the  effectiveness  of  a  registration  statement  if,  in 
certain  enumerated  classes  of  cases,  he  finds  that  the  transaction  is  not 
fair  to  the  affected  security  holders.  The  cases  covered  by  the  present 
provision  of  A.B.  2531  are  those  involving  exchanges  or  changes  Avhieh 
are  included  within  the  term  "sale"  as  defined  in  Section  25401  (k) 
(1),  provided  the  corporation  in  <|uestiou  is  a  California  corporation 
or  a  foreign  corporation  whose  principal  place  of  business  is  in  Cali- 
fornia. Since  the  latter  limitation,  in  revised  form,  is  now  to  be  in- 
corporated in  the  definition  of  the  term  "sale"  under  the  recommended 
amendment  of  Section  25401  (k)  (1),  it  should  be  removed  from  Sec- 
tion 25306  (a)  (2)  (K).  The  recommended  amendment  of  the  sec- 
tion last  mentioned  would  also  make  the  "fair  and  equitable"  con- 
cept aj^plicable  in  the  case  of  a  proposed  issue  of  prior  preferred  stock 
in  exchange  for  outstanding  preferred  stock  on  wliich  dividends  are 
accrued  and  unpaid.  The  committee  felt  that  although  such  a  trans- 
action involves  an  exchange  which  is  voluntary  in  the  sense  that  each 
stockholder  may  decide  for  himself  whether  or  not  to  accept  the  ex- 
change offer,  there  is  present  an  element  of  compulsion  which  Avarrants 
giving  the  commissioner  the  same  right  to  pass  upon  the  fairness  of 
the  ti'ansaction  which  he  is  to  have  in  the  case  of  transactions  where 
the  minority  security  holder  is  bound  by  tlie  action  of  tlie  majority. 

In  order  to  pass  upon  the  fairness  of  such  transactions  as  those  dis- 
cussed above,  the  commissioner  must  have  full  information  and  ample 
time  to  consider  the  matter.  Since  the  simplified  procedure  for  regis- 
tration by  notification  does  not  appear  apjiropriate  for  use  in  such 
cases,  the  committee  recommends  that  tlu'  introductory  ])aragraph  of 
Section  25302  (a)  be  amended  to  ju-ovide  tliat  registration  by  notifica- 
lion  may  not  be  used  in  such  cases.  Further,  tlie  committee  recommends 
that  there  be  added  to  Section  25304  (dealing  with  registration  by 
qualification)  a  new  subsection  (d)  prescribing  the  information  to  be 
included  in  a  registration  statement  relating  to  any  exchange  or  change 
transaction  and  a  new  subsection  (g)  authorizing  the  commissioner,  in 
the  case  of  any  such  transaction,  to  require  the  use  of  a  proxy  state- 
ment containing  any  designated  part  of  the  information  containcMl  in 
the  registration  statement. 

In  the  course  of  the  hearings  held  by  the  Assembly  Committee  on 
.Judiciary — Civil,  numerous  sugiicstions  were  made  that  tiie  statute 
.'should  i)rovide  some  exemption  wiiich  would  cover  the  issue  and  sale 
of  securities  of  a  closely  held  corporation.  The  committee's  recom- 
mendation in  this  regard  is  that  there  be  added  to  Section  25402  (b) 
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a  now  subdivision  (12)  exemptino:  the  issiiaiieo  of  securities  by  a  cor- 
poration all  of  whose  securities  to  be  outstanding:  after  the  proposed 
issue  (other  than  exempt  securities)  will  be  held  by  not  more  than 
ten  persons,  provided  that  transfer  of  the  securities  (other  than  trans- 
fers by  operation  of  lawO  ^^  prohibited  unless  consented  to  by  the 
commissioner,  and  provided  also  that  prior  notice  of  the  transaction 
is  filed  with  the  commissioner.  It  should  be  noted  that  this  exemption, 
like  all  other  exemptions  under  Section  25402  (b),  ma.y  be  denied  or 
revoked  by  the  commissioner  in  any  case  if  in  his  opinion  such  action 
is  required  in  the  public  interest. 

A.  B.  2531  in  its  present  form  contains  no  provision  authorizing 
transactions  such  as  are  presently  authorized  by  a  "negotiating  per- 
mit". Under  the  present  provisions  of  the  Corporations  Code  a  nego- 
tiating permit  authorizes  the  execution  of  an  agreement  for  the  sale 
of  securities  if  performance  of  the  agreement  is  conditioned  upon  the 
granting  of  a  permit  by  the  commissioner  and  if  no  part  of  the  con- 
sideration is  paid  until  after  the  permit  is  obtained.  Substantially 
similar  authority  would  be  conferred  under  proposed  subsection  (13) 
which  the  committee  recommends  be  added  to  Section  25402  (b). 

Representatives  of  the  oil  and  gas  industry  submitted  to  the  com- 
mittee a  proposed  amendment  which  would  exempt  the  sale  of  an 
interest  in  an  oil,  gas  or  mining  title  or  lease  if  all  parties  to  the 
transaction  are  sufficiently  experienced  as  not  to  require  the  protec- 
tion which  the  statute  is  designed  to  afford  to  the  purchasers  of 
securities.  The  committee  recommends  the  adoption  of  such  an  amend- 
ment by  the  addition  to  Section  25402  (b)  of  a  new  subsection  (14). 

One  of  the  most  important  sections  of  the  statute  is  Section  25410, 
prescribing  the  civil  remedies  of  buyers  of  securities  which  have  been 
sold  in  violation  of  certain  provisions  of  the  statute.  Subsection  (e) 
of  Section  25410  provides  a  means  whereby  a  seller  who  is  subject  to 
a  potential  liability  under  the  section  may,  by  making  a  proper  offer 
to  the  buyer,  require  the  buyer,  in  effect,  to  elect  whether  to  rescind 
or  affirm  the  transaction.  This  is  an  important  provision,  since  other- 
wise a  seller  who  had  violated  the  statute  would  be  put  in  the  position 
where  the  buyer  of  the  securities  could,  throughout  the  two-year  pe- 
riod allowed  for  the  assertion  of  a  claim  under  Section  25410,  specu- 
late in  the  securities  entirely  at  the  risk  of  the  seller.  However,  the 
committee  recommends  that  subsection  (e)  be  amended  in  order  to 
make  sure  that  the  offer  wall  be  in  such  form  as  to  make  clear  to  the 
buyer  the  nature  of  his  rights  against  the  seller  and  the  action  which 
he  is  required  to  take  in  order  to  protect  his  rights. 

In  conclusion,  the  advisory  committee  has  appreciated  the  confi- 
dence which  the  Assembly  Committee  on  Judiciary — Civil  has  shown 
in  appointing  the  advisory  committee  and  in  seeking  its  advice  on 
this  legislation  so  important  to  California  investors  and  to  the  eco- 
nomic life  of  the  state.  The  recommendations  in  the  attached  memo- 
randum do  not  in  all  cases  represent  the  unanimous  opinion  of  the 
advisory  committee,  but  in  those  instances  in  which  the  majority  opin- 
ion has  prevailed,  it  can  be  said  that  the  minority  has  been  willing 
to  accept  the  majority  view,  and  that  the  bill  as  amended  in  accord- 
ance with  the  attached  memorandum  has  the  unanimous  support  of 
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the  advisoiy  cdinniittec  as  desirable  lejiislation  in  tlie  field  of  seciir 
ities  reuulatioii  and  a  substantial  iinpi'oviMnent  ovci'  the  |)re<('nt  Coy 
porate  Securities  Law. 

November  15.  IIKIO. 


Respectfully  submitted, 

John  P.  Austin 

RoBKRT  ir.  Edwards,  Vice 

Chairman 
JosiiPH  W.  1Ikndi:rs()x 
William  S.  IIucuies 
James  M.  Irvine,  Jr. 
Richard  W.  Jennings 
Bauer  E.  Kramer 


Graham  L.  Sterling,  Chairman 

Harold  Marsh,  Jr. 

Van  Cott  Niven 

John  G.  Sorieski,  Commissioner 

of  Corporations 
Eric  Sutiliffe 
IIekbert  Wenig 
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APPENDIX   F 

An  act  to  add  Division  1  (commencing  at  Section  25101)  to 
Title  4  of,  to  ame7id  Sections  4113,  4119,  10250,  10703, 
13205,  27000,  27001,  27002  and  28006  of,  and  to  repeal 
Sections  25000  to  26104,  inclnsive,  of  the  Corporations  Code ; 
to  amend  Sections  14250,  18050,  18600,  18601,  18603,  18606, 
18607,  18801,  18806  and  18813  of  the  Fina7icial  Code;  to 
amend  Sections  33915  and  33916  of  the  Health  and  Safety 
Code;  and  to  amend  Section  1220  of  the  Agricultural  Code, 
relating  to  the  Uniform  Securities  Act. 

The  people  of  the  State  of  California  do  eyiact  as  follows: 

1.  Section  1.     Division  1    (commencing  at  Section  25101)   is 

'.J  added  to  Title  4  of  the  Corporations  Code,  to  read : 

3 

4  DIVISION  1.     UNIFORM  SECURITIES  ACT 

5 

6  Chapter  1.     Fraudulent  and  Other 

7  Prohibited  Practices 

8 

9         25101.     It  is  unlawful  for  any  person,  in  connection  with  the 

10  offer,  sale,  or  purchase  of  any  security,  directly  or  indirectly, 

11  (1)    To  employ  any  device,  scheme,  or  artifice  to  defraud, 

12  (2)    To  make  any  untrue  statement  of  a  material  fact  or  to 

13  omit  to  state  a  material  fact  necessary  in  order  to  make  the 

14  statements  made,  in  the  light  of  the  circumstances  under  which 

1 5  they  are  made,  not  misleading,  or 

16  (3)   To  engage  in  any  act,  practice,  or  course  of  business 

17  which  operates  or  would  operate  as  a  fraud  or  deceit  upon  any 

18  person. 

19  25102.      (a)   It  is  unlawful  for  any  person  who  receives  any 

20  consideration  from  another  person  primarily  for  advising  the 

21  other  person  as  to  the  value  of  securities  or  their  purchase  or 

22  sale,  whether  through  the  issuance  of  analyses  or  reports  or 

23  otherwise. 

24  (1)    To  employ  any  device,  scheme,  or  artifice  to  defraud 

25  the  other  person,  or 

26  (2)    To  engage  in  any  act,  practice,  or  course  of  business 

27  which  operates  or  would  operate  as  a  fraud  or  deceit  upon  the 

28  other  person. 

29  (b)   It  is  unlawful  for  any  investment  adviser  to  enter  into, 

30  extend,  or  renew  any  investment  advisory  contract  unless  it 

31  provides  in  writing 

32  (1)    That  the  investment  adviser  shall  not  be  compensated 

33  on  the  basis  of  a  share  of  capital  gains  upon  or  capital  appreci- 

34  ation  of  the  funds  or  an}-  portion  of  the  funds  of  the  client ; 

35  (2)   That  no  assignment  of  the  contract  may  be  made  by  the 

36  investment  adviser  without  the  consent  of  the  other  party  to 

37  the  contract ;  and 
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1  (3)   Tliat   the  investment  adviser,   if  a   partnership,   shall 

2  notify  the  other  party  to  the  contract  of  any  chan<i-e  in  the 

3  membership  of  the  partnership  within  a  reasonable  time  after 

4  the  change. 

5  Clause  (1)  does  not  prohibit  an  investment  advisory  contract 
()  which  provides  for  compensation  based  npon  the  total  value  of 

7  a  fund  averaged  over  a  definite  period,  or  as  of  definite  dates 

8  or  taken  as  of  a  definite  date.  "Assignment,"  as  used  in  clause 

9  (2),  includes  any  direct  or  indirect  transfer  or  hypotliecation 

10  of  an  investment  advisory  contract  by  the  assignor  or  of  a  con- 

11  trolling  block  of  the  assignor's  outstanding  voting  securities 

12  by  a  security  holder  of  the  assignor;  but,  if  the  investment 

13  adviser  is  a  partnership,  no  assignment  of  an  investment  ad- 

14  visory  contract  is  considered  to  result  from  the  death  or  with- 

15  drawal  of  a  minority  of  the  members  of  the  investment  adviser 
1(5  having  only  a  minority  interest  in  the  business  of  the  invest- 

17  ment  adviser,  or  from  the  admission  to  the  investment  adviser 

18  of  one  or  more  members  who,  after  admission,  will  be  only  a 

19  minority  of  the  members  and  will  have  only  a  minority  interest 

20  in  the  business. 

21  (c)   It  is  unlawful  for  any  investment  adviser  to  take  or 

22  have   custody   of   any   securities   or   funds   of  any   client   if 

23  (1)   The  commissioner  by  rule  prohibits  custody;  or 

24  (2)   In  the  absence  of  rule,  the  investment  adviser  fails  to 

25  uotifv  the  commissioner  that  he  has  or  may  have  custody. 
26 

27  Chapter  2.     Registration  op  Broker-dealers,  Aoents, 

28  AND  Investment  Advisers 
29 

30  25201.     (a)   It  is  unlawful  for  an.y  person  to  transact  busi- 

31  ness  in  this  State  as  a  broker-dealer  or  agent  unless  he  is 

32  registered  under  this  act. 

33  (b)   It  is  unlawful  for  any  broker-dealer  or  issuer  to  employ 

34  an  agent  unless  the  agent  is  registered.  The  registration  of  an 

35  agent  is  not  effective  during  any  period  when  he  is  not  asso- 

36  ciated  with  a  particular  broker-dealer  registered  under  this 

37  act  or  a  particular  issuer.  When  an  agent  begins  or  terminates 

38  a  connection  with  a  broker-dealer  or  issuer,  or  begins  or  ter- 

39  minates  those  activities  which  make  him  an  agent,  the  agent 

40  as  well  as  the  broker-dealer  or  issuer  shall  i)rompt]y  notify 

41  the  eonnnissioner. 

42  (c)   It  is  unlawful  for  any  person  to  transact  business  in 

43  this  State  as  an  investment  adviser  unless  (1)  he  is  so  regis- 

44  tered  under  this  act,   (2)   he  is  registered  as  a  broker-dealer 

45  without  the  imposition   of  a  condition  under  Section  25204- 

46  (b)(5),  or   (3)   his  only  clients  in  this  State  are  investment 

47  companies  as  defined  in  the  Investment  Company  Act  of  1940 

48  or  insurance  companies. 

49  (d)   Every  registration  expires  on  the  thirtieth  day  of  June 

50  iiPxt  after  its  effective  date  unless  renewed. 
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1  25202.     (a)   A  broker-dealer,  agent,  or  investment  adviser 

2  may  obtain  an  initial  or  renewal  registration  by  filing  with  the 
8  commissioner  an  application  together  with  a  consent  to  service 

4  of  process  pursuant  to  Section  25414(g).  The  application  shall 

5  contain  whatever  information  the  commissioner  by  rule  re- 

6  quires  concerning  such  matters  as   (1)   the  applicant's  form 

7  and    place    of    organization;    (2)    the    applicant's    proposed 

8  method  of  doing  business;  (3)  the  qualifications  and  business 

9  history  of  the  applicant ;  in  the  case  of  a  broker-dealer  or  in- 

10  vestment  adviser,  the  qualifications  and  business  history  of 

11  any   partner,    officer,    or    director,    any   person   occupying    a 

12  similar  status  or  performing  similar  functions,  or  any  person 

13  directly  or  indirectly  controlling  the  broker-dealer  or  invest- 

14  ment  adviser;  and,  in  the  case  of  an  investment  adviser,  the 

15  qualifications  and  business  history  of  any  employee  who  repre- 

16  seiits  or  will  represent  such  investment  adviser  in  doing  any 

17  of  the  acts  which  make  him  an  investment  adviser;  (4)  any 

18  injunction  or  administrative  order  or  conviction  of  a  mis- 

19  demeanor  involving  a  security  or  any  aspect  of  the  securities 

20  business  and  any  conviction  of  a  felony;  and  (5)  the  appli- 

21  cant's  financial  condition  and  history.  The  commissioner  may 

22  by  rule  or  order  require  an  applicant  for  initial  registration 

23  to  publish  an  announcement  of  the  application  in  one  or  more 

24  specified  newspapers   published   in   this   State.    If  no   denial 

25  order  is  in  effect  and  no  proceeding  is  pending  under  Section 

26  25204,  registration  becomes  effective  at  noon  of  the  thirtieth 

27  day  after  an  application  is  filed.  The  commissioner  may  by 

28  rule  or  order  specify  an  earlier  effective  date,  and  he  may  by 

29  order  defer  the  effective  date  until  noon  of  the  thirtieth  day 

30  after  the  filing  of  any  amendment.  Registration  of  a  broker- 

31  dealer  automatically  constitutes  registration  of  any  agent  who 

32  is  a  partner,  officer,  or  director,  or  a  person  occupying  a  simi- 

33  lar  status  or  performing  similar  functions. 

34  (b)    Every  applicant  for  initial  or  renewal  registration  shall 

35  pay  a  filing  fee  of  one  hundred  dollars  ($100)  in  the  case  of  a 

36  broker-dealer  for  the  first  office  or  location,  and  fifty  dollars 

37  ($50)  for  each  additional  office  or  location,  twenty-five  dollars 

38  ($25)  in  the  case  of  an  agent  and  fifty  dollars  ($50)  in  the 

39  case  of  an  investment  adviser.  For  any  special  investigation  or 

40  audit  of  a  broker-dealer,  agent  or  investment  adviser  made 

41  at  the  request  of  the  applicant,  the  applicant  so  investigated 

42  or  audited  shall  pay  a  reasonable  charge  based  on  the  time 

43  expended,  such  payment  to  be  made  wathin  30  days  after  the 

44  invoice  is  rendered. 

45  (c)   A  registered  broker-dealer  or  investment  adviser  may 

46  file  an  application  for  registration  of  a  successor,  whether  or 

47  not  the  successor  is  then  in  existence,  for  the  unexpired  por- 

48  tion  of  the  year.  There  shall  be  no  filing  fee. 

49  (d)    The  commissioner  may  by  rule  require  a  minimum  capi- 

50  tal  for  registered  broker-dealers  and  investment  advisers,  or  a ' 

51  minimum  ratio  between  net  capital  and  aggregate  indebted- 

52  ness. 
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1  (e)    The  conimissioner  may  by  rule  roiiuirc  ro^iistercd  l)i'o- 

2  k(n--doalors  and  iiivostmoiit  advisers  and  all  issuors  -who  piiijiloy 

3  aponts  to  post  and  maintain  surety  bonds  in  amounts  up  to 

4  twenty-five  thousand  dollars  ($25,000)  ;  provided,  that  he  may 

5  not  require  an  issuer  -vvho  employs  ajrents  and  does  not  issue 

6  or  propose  to  issue  more  than  three  hundred  thousand  dollars 

7  ($.'}()(), 000)  of  securities  in  any  one  year  to  post  a  bond  in  an 

8  amount    in    exeess    of    five    thousand    dollars    ($5,()()!)).    Any 
!)  appropriate  d(>p()sit  of  cash  or  securities  shall  be  acce]ited  in 

10  lieu  of  any  bond  so  required.  Every  bond  shall  provide  for 

11  suit  thereon  by  any  person  who  has  a  cause  of  action  under 

12  Section  25410  and  by  any  person  who  has  a  cause  of  action 

13  involvinir  a  security  transaction  even  though  not  arising;  under 

14  this  act.  Every  bond  shall  ]U'()vidc  that  no  suit  may  be  main- 

15  taincd   to   enforce   any   liability   on   the   Ijond    unless  broujiht 
1()  within  two  years  aftei-  the  sale  (  i-  olhci-  ad   upon  wliidi   it   is 

17  bas(Ml. 

18  2520.'5.      (a)    Every  rei>istered  broker-dealer  and  investment 

19  adviser  shall   make  and  ket^p  such   accounts,  correspondence, 

20  memoranda.    i)a])ers,   books,   and   other  records   pertainin<i'  to 

21  the  securities  business  as  the  commissioner  by  rule  prescribes. 

22  All  records  so  recpiired  shall  b;^  ])reserved  for  three  years  un- 

23  less  the  commissioner  by  rule  prescribes  otherwise  for  i)articu- 

24  lar   types  of   records. 

25  (b)    Every  rejiistered  broker-dealer  and  investment  adviser 

26  shall  file  such  financial   reports  as  the  connnissionei-  by  rule 

27  prescribes. 

28  (e)    If  the  inl'oinuition  contained  in  any  document  filed  with 

29  the  commissioner   is  or  IxM-omes  inaccurate  or   iiicomi)lete   in 

30  any  material  respect,  th(>  rej^isti-ant  shall  prem]itly  file  a  cor- 

31  rectiu'r  anuMUiment   unless   notification  of  the  coriTction   has 

32  been    «>iven    under    Section    25201  (b). 

33  (d)    All  the  records  referred  to  in  sid)sec1ion    (a)  are  sub- 

34  jf'ct  at  any  time  or  from  time  to  time  to  sucii  reasonable  peri- 

35  odic,  s]i(>cial,  or  other  extiminations  by  representatives  of  the 

36  commissioner,   within   or  Avithout   this   State,   as  the  connnis- 

37  sioner  deems  necessary  or  a]>pro])riate  in  the  public  interest  or 
'.W  for  the  protection  of  investors.   For  the  iiurjiose  of  avoidiuf; 

39  unnecessary  (Inj)lication  of  examinations,  the  commissioner,  in- 

40  sofar  as  he   deems   it    practicable   in   administerin<r   this  sub- 

41  section,  may  co-operate  with  the  securities  administrators  of 

42  other  states,   the   Securities  aiul   Exchanj^e   Commission,   and 

43  any  national  securities  exchanjje  or  national  securities  associa- 

44  tion  registered  under  th(>  Secui'ities  Exchan<re  Act  of  1934. 

45  25204.      (a)    The  commissioner  may  by  order  deny,  susix-nd, 

46  or  icvoke  any  reuristration  if  he  finds  (1)  that  the  ord(>r  is  in 

47  the  public  interest  and    (2)   that  the  ap]>licant  or  registrant 

48  OI-,  in  the  case  of  a  broker-dealer  or  investment  adviser,  any 

49  partner,  oflicer,  or  director,  any  person  occupyin«r  a  similar 
7)0  status  or  performing:  similar  functions,  or  any  person  directly 

51  or     indirectly     coutrojlinu-     the    broker-dealer    or     investment 

52  adviser 
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1  (A)    Has  filed  an  aijplicatiuii   i'oi-  re<>istrati()n  whii-li  as  of 

2  its  effective  date,  or  as  of  any  date  after  filing'  in  the  case  of 

3  an  order  denying  effectiveness,  was  incomplete  in  any  material 

4  respect  or  contained  any  statement  which  was,  in  light  of  the 

5  cirenmstances  under  which  it  was  made,  false  or  misleading 

6  with  respect  to  any  material  fact ; 

7  (B)    lias   willfully   violated   or   willfully   failed  to   comply 

8  with  any  provision  of  this  act  or  a  predecessor  act  or  any  i-ule 

9  or  order  under  this  act  or  a  predecessor  act ; 

10  (C)    Has  been  convicted,  within  the  past  10  years,  of  any 

11  misdemeanor  involving  a  security  or  any  aspect  of  the  securi- 

12  ties  business,  or  any  felony; 

13  (D)    Is  permanently  or  temporarily  enjoined  by  any  court 

14  of  comi)etent  jurisdiction  from  engaging  in  or  continuing  any 

15  conduct   or    i)ractice    involving   any    aspect   of   the   securities 

16  business ; 

17  (E)    Is  the  subject  of  an  order  of  the  commissioner  denying, 

18  suspending,  or  revoking  registration  as  a  broker-dealer,  agent, 

19  or  investment  adviser,  or  the  substantial  equivalent  thereof 

20  under  a  predecessor  act ; 

21  (F)   Is  the  subject  of  an  order  entered  within  the  past  five 

22  years  by  the  securities  administrator  of  any  other  state  or  by 

23  the  Securities  and  Exchange  Commission  denying  or  revoking 

24  registration  as  a  broker-dealer,  agent,  or  investment  adviser, 

25  or  the  substantial  equivalent  of  those  terms  as  defined  in  this 

26  act,  or  is  the  subject  of  an  order  of  the  Securities  and  Ex- 

27  change  Commission  suspending  or  expelling  him  from  a  na- 

28  tional   securities    exchange    or   national   securities   association 

29  registered  under  the  Securities  Exchange  Act  of  1934,  or  is 

30  the  subject  of  a  United  States  Post  Ofiice  fraud  order;  but 
32^  (i)    the  commissioner  may  not  institute  a  revocation  or  sus- 

32  pension   proceeding  under   clause    (F)    more   than  one  year 

33  from  the  date  of  the  order  relied  on,  and   (ii)   he  may  not 

34  enter  an  order  under  clause    (F)    on  the  basis  of  an  order 

35  under  another  state  act  unless  that  order  was  based  on  facts 

36  which  would  currently  constitute  a  ground  for  an  order  under 

37  this  section ; 

38  (G)   Has  engaged  in  dishonest  or  unethical  practices  in  the 

39  securities   business   or   in   any   fraudulent   transaction; 

40  (H)    Is    insolvent,    either   in   the   sense    that    his   liabilities 

41  exceed  his  assets  or   in  the   sense  that  he  cannot  meet  his 

42  obligations  as  they  mature;  but  the  commissioner  may  not 
enter  an  order  against  a  broker-dealer  or  investment  adviser 
under  this  clause  without  a  finding  of  insolvency  as  to  the 

45  broker-dealer  or  investment  adviser;  or 

46  (I)   Is  not  qualified  on  the  basis  of  such  factors  as  training, 

47  experience,  and  knowledge  of  the  securities  business,  except 

48  as  otherwise  provided  in  subsection  (b). 

49  The  commissioner  may  by  order  deny,  suspend,  or  revoke 

50  any  registration  if  he  finds  (1)  that  the  order  is  in  the  public' 

51  interest  and  (2)  that  the  applicant  or  registrant 


43 
44 
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1  (J)  Has  failed  reasonably  to  supervise  his  agents  if  he  is  a 

2  broker-dealer   or   his  employees   if  he  is   an   investment   ad- 

3  viser;  or 

4  (K)   Has  failed  to  pay  the  proper  filing  fee;  but  the  eom- 

5  missioner  may  enter  only  a  denial  order  under  this  clause, 

6  and  he  shall  vacate  any  such  order  when  the  deficiency  has 

7  been  corrected. 

8  The  commissioner  may  not  institute  a  suspension  or  revo- 

9  cation  proceeding  on  the  basis  of  a  fact  or  transaction  known 

10  to  him  when  registration  became  effective  unless  the  proceed- 

11  ing  is  instituted  within  the  next  30  days. 

12  (b)   The    following   provisions   govern   the    application   of 

13  Section   25204(a)(1): 

14  (1)   The  commissioner  may  not  enter  an  order  against  a 

15  broker-dealer  on  the  basis  of  the  lack  of  qualification  of  any 
1()  person  other  than  (A)   the  broker-dealer  himself  if  he  is  an 

17  individual  or  (B)  an  agent  of  the  broker-dealer. 

18  (2)   The  commissioner  may  not  enter  an  order  against  an 

19  investment  adviser  on  the  basis  of  the  lack  of  qualification  of 

20  an}'  person  other  than  (A)  the  iavestment  adviser  himself  if 

21  he  is  an  individual  or  (B)  any  other  person  who  represents  the 

22  investment  adviser  in  doing  any  of  the  acts  which  make  him 

23  an  investment  adviser. 

24  (3)   The  commissioner  may  not  enter  an  order  solely  on 

25  the  basis  of  lack  of  experience  if  the  applicant  or  registrant 

26  is  qualified  by  training  or  knowledge  or  both. 

27  (4)   The  commissioner  shall  consider  that  an  agent  who  will 

28  work  under  the  supervision  of  a  registered  broker-dealer  need 

29  not  have  the  same  qualifications  as  a  broker-dealer. 

30  (5)   The  commissioner  shall  consider  that  an  investment  ad- 

31  viser  is  not  necessarily  qualified  solely  on  the  basis  of  experi- 

32  ence   as   a  broker-dealer   or   agent.   When   he  finds  that   an 

33  applicant  for  initial  or  renewal  registration  as  a  broker-dealer 

34  is  not  qualified  as  an  investment  adviser,  he  may  by  order 

35  condition  the  applicant's  registration  as  a  broker-dealer  upon 

36  his  not  transacting  business  in  this  State  as  an  investment 

37  adviser. 

38  (fi)    The  commissioner  may  by  rule  provide  for  an  exami- 

39  nation,  which  may  be  written  or  oral  or  both,  to  be  taken  by 

40  any  class  of  or  all  applicants,  as  well  as  persons  who  represent 

41  or  will  represent  an  investment  adviser  in  doing  any  of  the 

42  acts  which  make  him  an  investment  adviser;  provided  that  no 

43  examination,  other  llian  a  special  examination  relating  to  Cali- 

44  fornia  security  j)roblems  if  the  commissioner  shall  by  rule  or 

45  order  determine  it  advisable,  shall  be  required  of  the  follow- 

46  ing  persons:  broker-dealers,  agents,  and  investment   advisers 

47  who  are  licen.sed  on  the  effective  date  of  this  act;  a])plicants 

48  who  shall  have  passed  an  examination  given  to  such  ajiplicants 

49  by  the  New  York  Stock  Exchange  or  the  National  Association 

50  "t"  Secnrities  Dealers  or  given  by  any  other  state  or  any  other 
5]^  insfitntiou  or  organization  whose  examination  is  by  rule  or 
52  order   declared   satisfactory   by   the   connuissioner ;    partners, 
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1  officers,    directors   and   agents   who    are   not   engaged    in   the 

2  securities  business  in  this  State  even  though  they  are  associ- 

3  ated  with  broker-dealers  and  investment  advisers  registered 

4  in  this  State. 

5  (c)   The  commissioner  may  by  order  summarily  postpone  or 

6  suspend  registration  pending  final  determination  of  any  pro- 

7  eeeding  under  this  section,  tlpon  the  entry  of  the  order,  the 

8  commissioner   shall  promptly  notify  the  applicant  or   regis- 

9  traut,  as  well  as  the  employer  or  prospective  employer  if  the 

10  applicant  or  registrant  is  an  agent,  that  it  has  been  entered 

11  and  of  the  reasons  therefor  and  that  Avithin  15  days  after 

12  the  receipt  of  a  written  request  the  matter  will  be  set  down 

13  for  hearing.  If  no  hearing  is  requested  and  none  is  ordered 

14  by  the  commissioner  the  order  will  remain  in  effect  until  it 

15  is  modified  or  vacated  by  the  commissioner.  If  a  hearing  is 

16  requested  or  ordered,  the  commissioner,  after  notice  of  and 

17  opportunity  for  hearing,  may  modify  or  vacate  the  order  or 

18  extend  it  until  final  determination. 

19  (d)   If  the  commissioner  finds  that  any  registrant  or  appli- 

20  cant  for  registration  is  no  longer  in  existence  or  has  ceased  to 

21  do  business  as  a  broker-dealer,  agent,  or  investment  adviser,  or 

22  is  subject  to  an  adjudication  of  mental  incompetence  or  to  the 

23  control  of  a  committee,  conservator,  or  guardian,  or  cannot  be 

24  located   after   reasonable   search,    the   commissioner   may   by 

25  order  cancel  the  registration  or  application. 

26  (e)  Withdrawal  from  registration  as  a  broker-dealer,  agent, 

27  or  investment  adviser  becomes  effective  30  days  after  receipt 

28  of  an  application  to  withdraw  or  within  such  shorter  period 

29  of  time  as  the  commissioner  may  determine,  unless  a  revoca- 

30  tion  or  suspension  proceeding  is  pending  when  the  application 

31  is  filed  or  a  proceeding  to  revoke  or  suspend  or  to  impose  con- 

32  ditions  upon  the  withdrawal  is  instituted  within  30  days  after 

33  the  application  is  filed.  If  a  proceeding  is  pending  or  insti- 

34  tuted,  withdrawal  becomes  effective  at  such  time  and  upon  such 

35  conditions  as   the   commissioner  by  order   determines.   If   no 

36  proceeding   is   pending   or  instituted   and   withdrawal   auto- 

37  matically  becomes  effective,  the  commissioner  may  nevertheless 

38  institute  a  revocation  or  suspension  proceeding  under  Section 

39  25204(a)(2)(B)    within   one  year  after  withdrawal  became 

40  effective  and  enter  a  revocation  or  suspension  order  as  of  the 

41  last  date  on  which  registration  was  effective. 

42  (f )    Orders  denying,  suspending  or  revoking  any  registration 

43  under  any  part  of  this  section  shall  only  be  entered  after  prior 

44  notice,  opportunity  for  hearing  and  written  findings  of  fact, 

45  in  accordance  with  the  provisions  of  the  Administrative  Pro- 

46  cedure  Act,  Chapter  5  (commencing  wdth  Section  11500)   of 

47  Part  1  of  Division  3  of  Title  2  of  the  Government  Code,  and 

48  the  commissioner  ^shall  have  all  of  the  powers  granted  there- 

49  under. 
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1  Chapti:u  3.     PJeoistratiox  of  Securities 
2 

3  25301.     It  is  unlawful  ioi-  any  person  to  ottVr  or  sell  any 

4  security  in  this  State  unless  (1)  it  is  registered  under  this  act 

5  or  (2)  the  security  or  transaction  is  exempted  under  Section 

6  25402. 

7  25302.      (a)    Tlie  follo\vin*r  securities  may  be  rejjistered  by 

8  notification  (whether  or  not  they  are  also  eli<i:ible  for  registra- 

9  tion   by   co-ordination   under   Section   25303),   provided   that 

10  there  shall  not  be  eligible  for  registration  by  notification  the 

11  securities  to  be  issued  in  any  exchange  which  is  included  within 

12  the  term  "sale"  as  defined  in  Section  25401(k)(l)   or  the 

13  securities  Avhich  are  to  result  from  any  change  in  the  rights, 

14  i)references,  ])rivileges  or  restrictions  on  outstanding  securities 

15  wliieli  is  included  within  the  term  "sale"  as  so  defined: 

16  (1)   Any  security  of  a  corporate  issuer  (which  for  the  pur- 

17  poses  of  this  subsection   shall   include  any   corporate  prede- 

18  cessor  by  merger,  consolidation  or  acquisition  of  assets)  which 

19  has  been  in  continuous  operation  for  the  last  five  years,  if  (A) 

20  there  has  been  no  default  during  the  current  fiscal  year  or 

21  witiiin   the  tliree   preceding  fiscal  years    in  the  payment  of 

22  i)rin('ii)al,  interest  or  dividends  on  any  security  of  the  issuer 

23  with  a  fixed  maturity  or  a  fixed  interest  or  dividend  provision, 

24  and  (B)  the  issuer,  during  the  past  three  fiscal  years,  has  had 

25  average  annual  net  earnings  on  common  stock   (determined, 

26  as  hereinafter  provided)  in  an  amount  at  least  equal  to  5  per- 

27  cent  of  the  value  of  the  connnon  stock  to  be  outstanding  upon 

28  comjiletion  of  the  proi)osed  offering,  as  measured  by  the  maxi- 

29  mum  i)roi>osed  cash  offering  price  or  the  market  price  on  a 

30  day  selected  by  the  registrant  Avhich  is  within  30  days  before 

31  the  date  of  filing  of  the  registration  statement,  whichever  is 

32  higher ;  provided,  that  if  there  is  neither  a  cash  offering  price 

33  nor   a   readily   determinable   market   })rice   the   value   of   the 

34  common  stock  shall  be  measured  by  the  book  value  on  a  day 

35  selected    by   the    registrant   which    is   within   90   days   before 

36  the  date  of  filing  of  the  registration  statement.  For  the  pur- 

37  poses  of  this  subseetion  the  average  annual  net  earnings  on 

38  common  stock  shall  be  determined  in  accordance  with  generally 

39  accepted  accounting  principles  and  shall  be  determined  after 

40  deducting    (i)    the    average    annual    interest    charge    on    all 

41  interest-bearing  securities  outstanding  during  such  three-year 

42  period,  or  the  annual  interest  charge  on  all  interest-bearing 

43  securities  to  be  outstanding  upon  completion  of  the  ])ro]iosc(l 

44  offering  (not  including  interest-bearing  securities  to  be  retired 

45  out  of  the  proceeds  of  sale),  whichever  is  tiie  greater,  and  (ii) 

46  the   average    ainiual   dividend    recjuirement   of   all   preferred 

47  stock  outstanding  during  such  three-year  period,  or  the  annual 

48  dividend  recpiirement  of  all  preferred  stock  to  be  outstanding 

49  upon  completion  of  the  projio.sed  otT'erjiig  (not  including  pre- 

50  ferred    stock    to    be    retired    out    of    the    proceeds    of    .sale), 

51  whichever  is  the  greater. 
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1  (2)    Any  soc'ui-ity  (oiluM-  llian  a  ('crlificalc  of  interest  or  pai"- 

2  ticipatioii  in  an  oil,  s^'as  or  niinino-  title  or  lease  or  in  |)aynients 

3  out  of  production  under  sueh  a  title  or  lease)    I'e^istered  for 

4  nonissuer  distribution. 

5  (b)    A  registration  statement  under  this  section  shall  contain 

6  the  following  information  and  be  accompanied  by  the  foUow- 

7  ing  documents  in  addition  to  the  information  specified  in  Sec- 

8  tion  25805 (c)   and  the  consent  to  service  of  process  required 

9  by  Section  25414 (o)  : 

10  (1)   A  statement  demonstrating^'  elitiibility  for  registration 

11  by  notification ; 

12  (2)    With  respe^-'t  to  the  issuer  and  any  significant  subsidi- 

13  ary :  its  name,  address,  and  form  of  organization;  the  state  (or 

14  foreign  jurisdiction)  and  the  date  of  its  organization;  and  the 

15  general  character  and  location  of  its  business ; 

16  (3)   With  respect  to  any  person  on  whose  behalf  any  part  of 

17  the  offering  is  to  be  made  in  a  nonissner  distribution :  his  name 

18  and  address;  the  amount  of  securities  of  the  issuer  held  by  him 

19  as  of  the  date  of  the  filing  of  the  registration  statement; 

20  (^)   A  description  of  the  security  being  registered  ; 

21  (5)    The  information  and  documents  specified  in  clauses  (8), 

22  (1^),  and   (12)  of  Section  25304(b)   and  such  supplementary 

23  information  as  the  connnissioner  may  by  ru.le  or  order  require; 

24  (6)    In  the  ease  of  any  registration  under  Section  25302(a) 

25  (2)  which  does  not  also  satisfy  the  conditions  of  Section  25302 

26  (a)  (1),  a  balance  sheet  of  the  issuer  as  of  a  date  within  four 

27  months  prior  to  the  filing  of  the  registration  statement,  and  a 

28  summary  of  earnings  for  each  of  the  tM^o  fiscal  years  preceding 

29  ^'i*^  date  of  the  balance  sheet  and  for  any  period  between  the 

30  close  of  the  last  fiscal  year  and  the  date  of  the  balance  sheet, 
31^  or  for  the  period  of  the  issuer's  and  any  predecessor's  exist- 

32  ence  if  less  than  two  years. 

33  (c)    If  no  stop  order  is  in  effect  and  no  proceeding  is  pend- 

34  ing  under  Section  25306,  a  registration  statement  under  this 

35  section  automatically  becomes  effective  at  12  o'clock  noon  Pa- 
3g  eific  standard  time  cf  the  fifth  full  business  day  after  the  filing 
37  of  the  registration  statement  or  the  last  amendment  other  than 
3g  a  price  amendment  or  at  such  earlier  time  as  the  commissioner 

determines. 

(d)    The  commissioner  may  by  order  issued  on  or  before  the 

41  third  day  after  the  filing  of  the  registration  statement  require 

42  as  a  condition  of  registration  under  this  section  that  a  pro- 
spectus containing  all  of,  or  less  than  but  no  more  than,  the 
information  specified  in  subsection  (b)  be  sent  or  given  to  each 
person  to  Vv'liom  an  offer  is  made  before  or  concurrently  with 

(1)    The  first  written  offer  made  to  him  (otherwise  than  by 

47  means  of  a  public  advertisement)  by  or  for  the  account  of  the 

48  issuer  or  any  other  person  on  w^hose  behalf  the  offering  is  be- 

49  ing  made  or"  bv  any  underwriter  or  broker-dealer  who  is  offer- 

50  iug  part  of  aii  unsold  allotment  or  subscription  taken  by  him 

51  as  a  participant  in  the  disti'ibution. 


39 
40 


43 
44 
45 
46 


5^  ASSEMBLY   COMMITTEE   ON   JUDICIARY — CR'TL 

1  (2)    The  confirmation  of  ciny  sale  niade  by  or  for  the  account 

2  of  any  such  person, 

3  (3)   Payment  pursuant  to  any  such  sale,  or 

4  (4)   Delivery  of  the  security  pursuant  to  any  such  sale, 

5  Avhiehcver  first  occurs. 

6  25.'U)3.     (a)   Any  security  for  which  a  re<i-istration  statement 

7  has  been  filed  under  the  Securities  Act  of  1933  in  connection 

8  Avith  the  same  offerinjr  may  be  re<iistered  by  co-ordination. 

9  (b)   A  registration  statement  under  this  section  shall  contain 

10  tlie  following-  information  and  be  accompanied  by  the  following 

11  documents  in  addition  to  the  information  specified  in  Section 

12  25305 (c)  and  the  consent  to  service  of  process  required  by  Sec- 

13  tion  25414(g)  : 

14  (!)   Three  copies  of  the  latest  form  of  prospectus  filed  under 

15  the  Securities  Act  of  1933 ; 

16  (2)    If  the  commissioner  by  rule  or  otherwise  reijuires,   a 

17  copy  of  the  articles  of  incorporation  and  bylaws    (or  their 

18  substantial  equivalents)    currently  in  efl:'ect,   a  copy  of  any 

19  agreements  with  or  among  underwriters,  a  copy  of  any  iden- 

20  ture  or  other  instrument  governing  the  issuance  of  the  security 

21  to  be  registered,  and  a  specimen  or  copy  of  the  security ; 

22  (3)    If  the  commissioner  requests,  any  other  information,  or 

23  copies  of  any  other  documents,  filed  under  Ihe  Securities  Act 

24  of  1933 ;  and 

25  (4)  An    undertaking   to    forward    all    future    amendments 

26  to  the  federal  prospectus,  other  than  an  amendment  which 

27  merely  delays  the  effective  date  of  the  registration  statement, 

28  promptly  and  in  any  event  not  later  than  the  first  business 

29  day  after  the  day  they  are  forwarded  to  or  filed  with  the 

30  Securities  and  Exchange  Commission,  whichever  first  occurs. 

31  (c)   A  registration  statement  under  this  section  automati- 

32  eally  becomes  effective  at  the  moment  the  federal  registration 

33  statement  becomes  effective  if  all  the  following  conditions  are 

34  satisfied:  (1)  no  stop  order  is  in  effect  and  no  proceeding  is 

35  pending  under  Section  25306;   (2)   the  registration  statement 

36  has  been  on  file  with  tiie  commissioner  for  at  least  10  days; 

37  and  (3)  a  statement  of  the  maximum  and  mininnim  pr()]iosed 

38  ottering  prices  and  the  maximum  underwriting  discounts  nud 

39  commissions  has  been  on  file  for  two  full  business  days  or  such 

40  shorter  period  as  the  commissioner  permits  by  rule  or  other- 

41  wise  and  the  offering  is  made  within  those  limitations.  The 

42  registrant  shall  pi"omptly  notify  the  commissioner  by  telejihone 

43  or  telegram  of  the  date  and  time  when  tlie  federal  registra- 

44  tion  statement  became  effective  and  tlie  content  of  the  jirice 

45  amendment,   if  any,   and   shall   ]n-om]itly   file   a    jiosti^ffective 

46  amendment  containing  the  information  and  documents  in  the 

47  price  amendment.  "Price  amendment"  means  the  final  federal 

48  amendment  which  includes  a  statement  of  the  offering  price, 

49  underwriting  and  selling  discounts  or  commissions,  amount  of 

50  proceeds,  conversion  rates,  call  prices,  and  other  matters  de- 

51  ]iend(>nt  upon  the  offering  jirice.  TTpon  failure  to  receive  the 

52  re(iuii-ed  notification  and  posteffective  amendment  with  respect 
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1  to  the  price  amendment,  the  commissioner  may  enter  a  stop  or- 

2  der,  withont  notice  or  hcarino-,  retroactively  denying  effective- 

3  ness   to   the   registration   statement   or   suspending   its   effec- 

4  tiveness  nntil  compliance  with  this  subsection,  if  he  promptly 

5  notifies  the  registrant  by  telephone  or  telegram  (and  promptly 

6  confirms  by  letter  or  telegram  when  he  notifies  by  telephone) 

7  of  tlie  issuance  of  the  order.  If  the  registrant  proves  compli- 

8  ance  with  the  requirements  of  this  subsection  as  to  notice  and 

9  j)osteffective  amendment,  the  stop  order  is  void  as  of  the  time 

10  of  its  entry.  The  commissioner  may  by  rule  or  otherwise  waive 

11  either  or  both  of  the  conditions  specified  in  clauses   (2)   and 

12  (3).  If  the  federal   registration  statement  becomes  effective 

13  before  all  the  conditions  in  this  subsection  are  satisfied  and 

14  they  are  not  waived,  the  registration  statement  automatically 

15  becomes  effective  as  soon  as  all  the  conditions  are  satisfied.  If 

16  the  registrant  advises  the  commissioner  of  the  date  when  the 

17  federal  registration  statement  is  expected  to  become  effective, 

18  the  commissioner  shall  promptly  advise  the  registrant  by  tele- 

19  phone  or  telegram,  at  the  registrant's  expense,  whether  all  the 

20  conditions  are  satisfied  and  whether  he  then  contemplates  the 

21  institution  of  a   proceeding   under   Section   25306;   but  this 

22  advice  by  the  commissioner  does  not  preclude  the  institution 

23  of  such  a  proceeding  at  any  time. 

24  25304.       (a)  Any  security  may  be  registered  b}^  qualifica- 

25  tion. 

26  (b)   Except  as  provided  in  subsections  (c)  and  (d)  hereof, 

27  a  registration  statement  under  this  section  shall  contain  the 

28  following  information  and  be  accompanied  by  the  following 

29  documents  in  addition  to  the  information  specified  in  Section 

30  25305(c)   and  the  consent  to  service  of  process  required  by 

31  Section  25414(g)  : 

32  (1)   With  respect  to  the  issuer  and  any  significant  subsidi- 

33  ary :  its  name,  address,  and  form  of  organization ;  the  state  or 

34  foreign  jurisdiction  and  date  of  its  organization;  the  general 

35  character  and  location  of  its  business;  a  description  of  its 

36  physical  properties  and  equipment;  and  a  statement  of  the 

37  general  competitive  conditions  in  the  industry  or  business  in 

38  which  it  is  or  will  be  engaged ; 

39  (2)   With  respect  to  every  director  and  officer  of  the  issuer, 

40  or  person  occupying  a  similar  status  or  performing  similar 

41  functions :  his  name,  address,  and  principal  occupation  for  the 

42  past  five  years;  the  amount  of  securities  of  the  issuer  held  by 

43  him  as  of  a  specified  date  within  90  days  of  the  filing  of  the 

44  registration  statement;  the  amount  of  the  securities  covered 

45  by  the  registration  statement  to  which  he  has  indicated  his 

46  intention  to  subscribe ;  and  a  description  of  any  material  in- 

47  terest  in  any  material  transaction  with  the  issuer  or  any  sig- 

48  nificant   subsidiary   effected   within   the   past  three  years  or 

49  proposed  to  be  eifected; 

50  (3)   With  respect  to  persons  covered  by  clause  (2)  ;  the  re-' 

51  muneration  paid  during  the  past  12  months  and  estimated  to 

52  be  paid  during  the  next  12  months,  directly  or  indirectly,  by 
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1  tlic   issuer    (together  Avitli  all   predecessors,  parents,  subsidi- 

2  arics.  and  affiliates)  to  all  those  persons  in  the  a<i'^re<iate ; 

3  (-t)   With  respect  to  any  person  owning  of  record,  or  bene- 

4  ficially  if  known,  10  percent  or  more  of  the  outstanding  shares 

5  of  any  class  of  outstanding  equity  security  of  the  issuer :  the 

6  information  specified  in  clause  (2)  other  than  his  occupation; 

7  (5)   "With  respect  to  every  i)romoter  if  the  issuer  was  organ- 

8  ized  within  the  past  three  years:  the  information  specified  in 

9  clause  (2),  any  amount  paid  to  him  within  that  period  or  in- 

10  tended  to  be  paid  to  him,  ami  the  consideration  for  any  such 

11  payment ; 

12  (6)   "With  respect  to  any  person  on  whose  behalf  any  part  of 

13  the  offering  is  to  be  made  in  a  nonissuer  distribution:  his 

14  name  and  address;  the  amount  of  securities  of  the  issuer  held 

15  by  him  as  of  the  date  of  the  filing  of  the  registration  state- 

16  ment ;  a  description  of  any  material  interest  in  any  material 

17  transact i(jn    with    the    issuer    or    any    significant    subsidiary 

18  effected  within  the  past  three  years  or  proposed  to  be  effected ; 

19  (7)  The  capitalization  and  long-term  debt  (on  both  a  cur- 

20  rent  and  a  pro  forma  basis)  of  the  issuer  and  any  significant 

21  subsidiary,  including  a  description  of  each  security  outstand- 

22  ing  or  being  registered  or  otherwise  offered,  and  a  statement 

23  of  the  amount  and  kind  of  consideration  (whether  in  the  form 

24  of  cash,   physical   assets,   services,   patents,   goodwill,   or  any- 

25  thing  else)  for  which  the  issuer  or  any  subsidiary  has  issued 

26  fiiiy  of  its  securities  wdthin  the  past  two  years  or  is  obligated 

27  to  issue  any  of  its  securities; 

28  (8)   The  kind  and  amount  of  securities  to  be  offered;  the 

29  proposed  offering  price  or  the  method  by  which   it   is  to  be 

30  computed;  any  variation  therefrom  at  which  any  portion  of 

31  the  offering  is  to  be  made  to  any  person  or  class  of  persons 

32  other  than  the  underwriters,  with  a  specification  of  any  such 

33  person  or  class ;  the  basis  upon  which  the  offering  is  to  be 

34  made   if   otherwise   than   for   cash ;   the   estimated   aggregate 

35  underwriting  and  selling  discounts  or  commissions  and  find- 

36  ers'  fees   (including  separately  cash,  securities,  contracts,  or 

37  anything  else  of  value  to  accrue  to  tlie  nndei'writers  or  finders 

38  in  connection  with  the  off'ering)    or.   if  the  selling  discounts 

39  or  commissions  are  variable  the  basis  of  determining  them 

40  and  their  maximum  and  minimum  amounts;   the  estimated 

41  amounts  of  other  selling  expenses,  including  legal,  engineer- 

42  ing,  and  accounting  charges;  the  name  and  address  of  every 

43  underwi-ittT  and  evci-y  recipient  of  a  fiutler's  fee;  a  copy  of 

44  any    underwriting    or    selling-group    agreement    ]nirsuant    to 

45  which  the  distribution  is  to  be  nuide,  or  the  pro])<)sed  form  of 

46  any   sucii   agreenuMit   whose   terms  have   not  yet   been   deter- 

47  mined ;  and  a  deseription  of  the  plan  of  distribution  of  any 

48  securities  which  are  to  be  offered  otherwise  than  through  an 

49  underwriter; 

50  (10   The  estimated  cash  proceeds  to  be  received  l)y  the  issuer 

51  fi'om  the  offering;  the   pur])os('s  for  which  the  proceeds  are 

52  to  be  used  by  the  issuer ;  the  amount  to  be  used  for  each  pur- 
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1  pose;  the  order  or  priority  in  whieli  tlie  proceeds  will  be  used 

2  for   the   purposes   stated;    the   amounts  of   any   funds   to   be 

3  raised  from  other  sources  to  achieve  the  purposes  stated;  the 

4  sources  of  any  such  funds;  and,  if  any  part  of  the  proceeds 

5  is  to  be  used  to  acquire  any  property   (including  goodwill) 

6  otherwise  than  in  the  ordinary  course  of  business,  the  names 

7  and  addresses  of  the  vendors,  the  purchase  price,  the  names  of 

8  any  persons  Avho  have  received  or  are  to  receive  commissioi.s  , 

9  in  connection  witli  the  acquisition,  and  the  amounts  of  any 

10  such  commissions  and  any  other  expense  in  connection  with 

11  the   acquisition    (including  the   cost   of  borrowing  money   to 

12  finance  the  acquisition)  ; 

13  (10)   A  description  of  any  stock  options  or  other  security 

14  options  outstanding,  or  to  be  created  in  connection  with  the 

15  offering,  together  with  the  amount  of  any  such  options  held 

16  or  to  be  held  by  every  person  required  to  be  named  in  clause 

17  (2),   (4),   (5),   (6),  or   (8)  and  by  any  person  who  holds  or 

18  will  hold   10  percent  or  more  in  the  aggregate  of  any  such 

19  0]>tions; 

20  (11)    The  dates  of,  parties  to,  and  general  effect  concisely 

21  stated  of,  every  management  or  other  material  contract  made 

22  or  to  be  made  otherwise  than  in  the  ordinary  course  of  busi- 

23  ness  if  it  is  to  be  ])erformed  in  whole  or  in  part  at  or  after 

24  the  filing  of  the  registration  statement  or  was  made  within  the 

25  past  two  years,  together  with  a  copy  of  every  such  contract ; 

26  and  a  description  of  any  pending  litigation  or  proceeding  to 

27  which  the  issuer  is  a  party  and  which  materially  affects  its 

28  businc'-s  or  assets  (including  any  such  litigation  or  proceeding 

29  known  to  be  contemplated  by  governmental  autliorities)  ; 

30  (12)    A  copy  of  any  prospectus,  iiamphlet,  circular,  form 

31  letter,  advertisement,  or  other  sales  literature  intended  as  of 

32  the  effective  date  to  be  used  in  connection  with  the  offering; 

33  (13)   A  specimen  or  copy  of  the  security  being  registered; 

34  a  copy  of  the  issuer's  articles  of  incorporation  and  bylaws,  or 

35  their  substantial  equivalents,  as  currently  in  effect;  and  a  copy 
3()  of  any  indenture  or  other  instrument  covering  the  security  to 

37  be  registered ; 

38  (14)   A  signed  or  conformed  copy  of  an  opinion  of  counsel 

39  as  to  the  legality  of  the  security  being  registered    (with  an 

40  English  translation  if  it  is  in  a  foreign  language),  which  shall 

41  state  whether  the  security  when  sold  will  be  legally  issued, 

42  fully  paid,  and  nonassessable,  and,  if  a  debt  security,  a  binding 

43  obligation  of  the  issuer ; 

44  (15)    The  written  consent  of  any  accountant,  engineer,  ap- 

45  praiser,  or  other  person  whose  profession  gives  authority  to  a 

46  statement  made  by  him,  if  any  such  person  is  named  as  having 

47  prepared  or  certified  a  report  or  valuation  (other  than  a  public 

48  and  official  document  or  statement)  which  is  used  in  connec- 

49  tion  with  the  registration  statement ; 

50  (16)    A  balance  sheet  of  the  issuer  as  of  a  date  within  four' 

51  months  prior  to  the  filing  of  the  registration  statement ;  a  profit 

52  and  loss  statement  and  analysis  of  surplus  for   each  of  the 
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1  three  fiscal  3'ears  preceding  the  date  of  the  balance  sheet  and 

2  for  any  period  between  the  close  of  the  last  fiscal  year  and  the 

3  date  of  the  balance  sheet,  or  for  the  period  of  the  issuer's  and 

4  any  predecessor's  existence  if  less  than  three  years ;  and,  if  any 

5  part  of  the  proceeds  of  the  offering  is  to  be  applied  to  the 

6  purchase  of  any  business,  the  same  financial  statements  which 

7  would  be  required  if  that  business  were  the  registrant ;  and 

8  (17)   Such  additional  information  as  the  commissioner  re- 

9  (juires  by  rule  or  order. 

10  (c)   Any  security  offered  in  any  transaction   (i)  where  the 

11  aggregate  amount  at  Avhich  the  securities  are  to  be  offered  to 

12  llie  pul)lic  does  not  exceed  three  hundred   thousand  dollars 

13  ($300,000)    during  any  period  of  12  consecutive  months,  or 

14  ( ii)  where  the  offer  is  directed  by  the  offeror  to  not  more  than 

15  25  ])ersons  in  this  State  (other  than  those  designated  in  Sec- 

16  tion    25402(b)(8))    during    any    period    of    12    consecutive 

17  monliis,  whether  or  not  the  offeror  or  any  of  th.e  offerees  is  then 

18  present  in  this  State,  may  be  registered  under  this  section  and 

19  the  registration  statement  shall  contain  the  following  informa- 

20  tion  and  be  accompanied  by  the  following  documents: 

21  (1)   The  name,  address  and  state  of  incorporation  of  the 

22  issuer,  if  the  issuer  is  a  corporation ; 

23  (2)   The  names  and  addresses  of  the  proposed  offerees; 

24  (3)   The  names  and  addresses  of  its  officers,  if  the  issuer  is 

25  a  corporation ;  if  not,  the  names  and  addresses  of  the  persons 

26  who  will  manage  the  issuer 's  business ; 

27  (4)   An  itemized  account  of  its  financial  condition; 

28  (5)   The  amount  and  cliaracter  of  its  assets  and  liabilities; 

29  (6)   The  number,  kind  and  amount  of  securities  it  proposes 

30  to  sell ; 

31  (7)   The  price  at  which  it  proposes  to  sell  its  securities,  and 

32  if  the  consideration  is  to  be  other  tlian  cash,  a  detailed  descrip- 

33  tion  of  the  nature  of  the  consideration ; 

34  (8)   The  amount  of  commissions  or  other  remunerations  to 

35  be  paid,  if  any,  and  the  name  and  address  of  the  person  who 

36  has  received  or  is  to  receive  the  same ; 

37  (9)   A  detailed  statement  of  its  plan  of  business ; 

38  (10)   The  jn-oposed  application  or  use  of  funds  from  tlie 

39  sale  of  its  securities ; 

40  (11)    Such  supplementary  information  us  the  commissioner 

41  may  require  by  rule  or  order. 

42  (d)   The  registration  statement  with  respect  to  a  proposed 

43  exchange  of  securities  or  a  proposed  change  in  the  rights, 

44  preferences,  privileges  or  restrictions  on  outstanding  securities 

45  which  is  included  within  the  term  "sale"  as  defined  in  Section 

46  25401  (k)   (1)  shall  eontain  such  of  the  following  information 

47  and    be    accompanied    by    such    of    the    following    documents 

48  as  the  commissioner  may  by  rule  or  order  require,  in  addition 

49  to  the  information  specified  in  Section  25305(c)  and  the  con- 

50  sent  to  service  of  process  required  by  Section  25414(g)  : 
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1  (1)   If  the  transaction  involves  a  merger,  consolidation  or 

2  sale  of  corporate  assets  in  consideration  of  the  issuance  of 

3  securities  of  another  corporation : 

4  (A)   A  description  of  the  material  features  of  the  plan,  the 

5  reasons  therefor,  the  general  effect  thereof  upon  the  rights  of 

6  existing  security  liolders,  and  the  vote  needed  for  its  approval ; 

7  (B)   A  copy  of  the   plan  if  it  is  set  forth   in  a  written 

8  document ; 

9  (C)   A  description  of  the  business  of  the  issuer  and  each 

10  other  corporation  involved  in  the  transaction,  with  respect  to 

11  such  matters  as  the  nature  of  the  products  or  services,  methods 

12  of  production,  markets,  methods  of  distribution  and  the  sources 

13  and  supply  of  raw  materials ; 

14  (D)   A  description  of  the  location  and  general  character, 

15  from  an  economic  and  business  standpoint,  of  the  plants  and 

16  other  important  physical  properties  of  the  issuer  and  each 

17  other  corporation  involved  in  the  transaction ; 

18  (E)   Information  concerning  any  dividends  in  arrears  or 

19  defaults  in  princij)al  or  interest  in  respect  of  any  securities  of 

20  the  issuer  and  au}^  other  corporation  involved  in  the  transac- 

21  tion,  and  concerning  the  effect  of  the  plan  thereon; 

22  (F)   As  to  each  class  of  securities  of  the  issuer  and  of  each 

23  other   corporation  involved  in  the  transaction  which   is  ad- 

24  mitted  to  trading  on  a  securities  exchange  or  with  respect  to 

25  which  a  market  otherwise  exists,  and  which  will  be  materially 

26  affected  by  the  plan,  a  statement  of  the  high  and  low  sale 

27  prices   (or,  in  the  absence  of  such  information,  the  range  of 

28  the  bid  and  asked  prices)  for  each  quarterly  period  within  two 

29  years ; 

30  (G)   As  to  each  person  who,  with  respect  to  the  issuer  or 

31  any  other  corporation  involved  in  the  transaction,  has  a  status 

32  or  relationship  described  in  subdivision   (2),    (4)    or   (5)    of 

33  subsection  (b)  of  this  Section  25304,  a  statement  of  any  mate- 

34  rial  interest  which  he  has  in  the  transaction;  and 

35  (II)   The  financial  statements  required  by  subdivision  (16) 

36  of  subsection   (b)   of  this  Section  25304  with  respect  to  the 

37  issuer  and  with  respect  to  each  other  corporation  involved  in 

38  the  transaction ;  or 

39  (2)   If  the  transaction  involves  a  change  in  the  rights,  pref- 

40  erences,  privileges  or  restrictions  on  outstanding  securities: 

41  (A)   A  statement  of  the  title  and  amount  of  outstanding 

42  securities  to  be  modified ; 

43  (B)   A  description  of  any  material  differences  between  the 

44  outstanding  securities  and  the  modified  or  new  securities ; 

45  (C)   A  statement  of  the  reasons  for  the  proposed  modifica- 

46  tion,  the  general  effect  thereof  upon  the  rights  of  existing  se- 

47  curity  holders,  and  the  vote  needed  for  approval; 

48  (D)  A  statement  as  to  arrears  in  dividends  or  as  to  de- 

49  faults  in  principal  or  interest  with  respect  to  outstanding 

50  securities  which  are  to  be  modified,  and  such  other  informa- 

51  tion  as  may  be  appropriate  in  the  particular  case  to  disclose 

52  adequately  the  nature  and  effect  of  the  proposed  action; 
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1  (E)   With  respect  to  each  person  specified  in  subdivisions 

2  (2),  (4)  and  (5)  of  subsection   (b)   of  this  Section  25304,  a 

3  statement  of  any  material  interest  which  he  has  in  the  trans- 

4  action;  and 

5  (F)    The  financial  statements  required  by  subdivision  (16) 

6  of  subsection  (b)  of  this  Section  25304. 

7  (e)   A  rctiistration  statement  under  this  section  becomes  ef- 

8  fective  when  the  commissioner  so  orders. 

9  (f)    Th(^  commissioner  may  by  rule  or  order  require  as  a 

10  eondition  of  reyi.stration  under  subsection  (b)  of  this  section 

11  that  a  prospectus  containing  any  designated  part  of  the  in- 

12  formation  specified  in  subsection   (b),  and  as  a  condition  of 

13  registration  under  subsection   (c)   of  this  section  that  a  pro- 

14  spectus   containing   any   designated   part   of   the    information 

15  specified  in  sub.section   (c),  be  sent  or  given  to  each  person  to 
K)  wliom  an  ofiTer  is  made  before  or  concurrently  -witli 

17  {!)    The  fir.st  Avritten  oft'er  made  to  him   (otlierwi.se  than 

18  by  means  of  a  public  advertisement)  by  or  for  the  account 

19  of  the  issuer  or  any  other  person  on  whose  behalf  the  offer- 

20  iug  is  being  made  or  by  any  underwriter  or  broker-dealer 

21  who  is  offering  part  of  an  unsold  allotment  or  subscription 

22  taken  by  him  as  a  jiarticipant  in  the  distribution, 

23  (2)   The   confirmation   of   any   sale   made   by   or   for   the 

24  account  of  any  such  person, 

25  (3)   Payment  pursuant  to  any  such  sale,  or 

2(i  (4)   Delivery  of  the  security  pursuant  to  any  such  sale, 

27  whichever  first  occurs. 

28  (?)    The  commissioner  may  by  rule  or  order  require  as  a 

29  condition  of  registration  under  subsection   (d)  of  this  section 

30  that  a  proxy  statement  containing  any  designated  part  of  the 

31  information  specified  in  suhsection  (d)  be  sent  or  given  to  any 

32  designated  security  holders  entitled  to  vote  upon  the  i)roposed 

33  exchange  or  change  prior  to  the  vote  of  such  security  holders 

34  thereon,  that  each  such  security  holder  be  given  the  opportu- 

35  nity  to  indicate  his  approval  or  disapproval  of  the  proposed 

36  exchange  or  change  upon  tlie  form  of  proxy  furnished  to  him, 

37  and  Ihat  such  jiroxies  lie  voted  in  accordance  witli  siu-li  indica- 

38  tion. 

39  25305.      (a)   A  registration  statement  may  be  filed  by  the 

40  issuer,  any  other  person  on  whose  behalf  the  ofl'ering  is  to  be 

41  made,  or  a  registered  broker-dealer. 

42  (b)    (1)    Except  as  hereafter  provided,  every  per.son  filing 

43  a  registration  statement  sluill  i)ay  a  filing  fee  of  fifty  dollars 

44  ($50)  plus  the  sum  of  the  following: 

45  (A)    Twenty  oiu'-hundredths  of  1  percent  of  the  amount  of 

46  any  excess  of  tlu^  aggregate  value  of  the  securities  sought  to 

47  be  registered  over  one  thousand  dollars  ($1,000)  and  not  ex- 

48  ceeding  fifty  thou.sand  dollars  (.^50,000)  ; 

49  (H)    TenOne-hundredths  of  1   percent  of  such  amount  in 

50  excess  of  fifty  tliousand  dollars   (!J;50.()()0)   and  not  exceeding 

51  one  hnndred  thonsand  dolhirs  ( sf^lOO.OOO  )  : 
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1  (C)    Five  oiie-luiiidredtlis  of  1  percent  of  sueli  amount  in 

2  excess  of  one  luindred  thousand  dollars    ($1  ()(),()()())    and   not 

3  exceeding  five  hundred  thousand  dollars  ($r)()U,()0{))  ; 

4  (D)   Two  one-hundredths  of  1  percent  of  such  amount  in 

5  excess  of  five  hundred  thousand  dolars    ($500,000)    and  not 

6  exceeding  five  million  dollars  ($5,000,000)  ; 

7  (E)    One  one-hundredth   of   1   percent   of  such  amount  in 

8  excess  of  five  million  dollars  ($5,000,000)   and  not  exceeding 

9  ten  million  dollars  ($10,000,000)  ; 

10  (F)    One  five-hundredths  of  1  percent  of  such  amount  in 

11  excess  of  ten  million  dollars  ($10,000,000). 

12  (G)   In  the  case  of  issuers  of  securities  who  are  incorporated 

13  outside  of  California  in  which  there  has  been  a  firm  uuder- 

14  writing  of  the  securities  and  passage  of  title,  outside  of  Cali- 

15  fornia,  to  the  underwriters  of  the  securities  to  be  sold,  the  fee 

16  for  such  securities  thereof  as  are  to  be  resold  in  California  shall 

17  be  two  one-hundredths  of  1  percent  of  any  excess  of  the  aggre- 

18  gate  value  of  the  securities  sought  to  be  registered  over  one 

19  thousand  dollars  ($1,000)   and  not  exceeding  one  million  dol- 

20  lars  ($1,000,000),  and  one  five-hundredths  of  1  percent  of  such 

21  amount  in  excess  of  one  million  dollars  ($1,000,000). 

22  (2)   For  the  purpose  of  determining  the  fees  fixed  in  clause 

23  (1)  hereof 

24  (A)   The  value  of  the  securities  shall  be  their  par  or  face 

25  value  unless  the  consideration  for  the  securities,  as  alleged  in 

26  the  registration  statement  or  as  determined  by  the  commis- 

27  sioiier,  is  in  excess  of  their  par  or  face  value,  or  the  securi- 

28  ties  when  issued  will  have  a  value,  as  determined  by  the  com- 

29  missioner,  in  excess  of  their  par  or  face  value,  in  which  case 

30  the  value  of  the  securities  shall  be  the  value  of  the  consid- 

31  eration  so  received  or  the  value  as  determined  by  the  com- 

32  missioner,  whichever  is  greater; 

33  (B)   Where  the  securities  have  no  nominal  or  par  value, 

34  the  value  of  the  securities  shall  be  the  price  at  which  the 

35  registrant  proposes  to  sell  or  issue  the  securities,  or  the  value, 
3g  as  alleged  in  the  application,  or  the  actual  value,  as  deter- 

37  mined   by  the   commissioner,   of  the   consideration    (if  other 

38  than  money)   to  be  received  in  exchange  therefor,  or  of  the 

39  securities  v^hen  issued,  whichever  is  greater.  However,  until 

40  a  new  value  has  been  established,  each  share  of  no  par  value 

41  stock  shall  have  a  value  equal  to  the  value  which  has  been 

42  established  by  previous  sales  for  money  or  other  property  of 

43  other  shares  of  the  same  class ; 

44  (C)   Interim  or  voting  trust  certificates  shall  have  a  value 

45  equal  to  the  aggregate  value  of  the  securities  to  be  represented 
45  by  the  interim  or  voting  trust  certificates ; 

47  (D)   Rights,  warrants,  or  other  certificates  evidencing  the 

48  right   to   purchase   additional   securities   shall   have   a   value 

49  equal  to  the  difference  between  the  selling  price  of  the  se- 

50  curities   represented   by   the   rights,   warrants,   or   other  cer-  ■ 

51  tifieates   and   any   higher   market  value   of  the   securities  so 

52  represented  at  the  date  of  filing  of  the  registration  statement; 
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1  provided,  the  miuimum  filing  fee  for  such  a  registration  state- 

2  ment  is  fifty  dollars  ($50)  ; 

3  (E)   Where  a  registration  statement  is  filed  to  issue  seeuri- 

4  ties  containing  a   provision   entitling   the   holders  thereof  to 

5  convert  or  exchange  them  for  a  different  class  of  securities,  the 

6  value  of  the  securities  to  be  so  issued  shall  be  an  amount  equal 

7  to  twice  the  amount  of  the  consideration  to  be  received  for 

8  the  securities  containing  the  conversion  or  exchange  provision ; 

9  (F)   The  filing  fee  for  registration  statements  filed  by  a 

10  registered  broker-dealer  covering  only  a  portion  of  the  securi- 

11  ties  intended  for  distribution  in  this  State  shall  be  based  upon 

12  the  total  amount  of  securities  to  be  offered  in  this  State  by 

13  all  participating  broker-dealers. 

14  (3)   The  tiling  fee  covering  the  registration  of  certificates 

15  of  deposit  is  fifty  dollars  ($50)   plus  a  sum  as  estimated  by 

16  the  commissioner  to  cover  the  actual  expense  of  noticing  and 

17  holding  any  hearing  held  in  connection  therewith. 

18  (4)   The  filing  fee  covering  the  registration  of  any  guar- 

19  antee  of  any  security  is  fifty  dollars  ($50). 

20  (5)   The  filing  fee  covering  the  registration  of  securities 

21  evidencing  a  change  in  the  rights,  preferences,  privileges  or 

22  restrictions  on  outstanding  securities  is  fifty  dollars  ($50). 

23  (c)  Every    registration    statement    shall   specify    (1)    the 

24  amount  of  securities  to  be  offered  in  this  State;  (2)  the  states 

25  in   which   a   registration   statement   or   similar   dociuuent   in 

26  connection  with  the  offering  lias  been  or  is  to  be  filed;  and 

27  (3)   any  adverse  order,  judgment,  or  decree  entered  in  con- 

28  nection  with  the  offering  by  tiie  regulatory  authorities  in  each 

29  state  or  by  any  court  or  the  Securities  and  Exchange  Com- 

30  mission. 

31  (d)   Anj'  document  filed  under  this  act  or  a  predecessor  act 

32  may  be  incorporated  by  reference  in  tlie  registration  statement 

33  to  the  extent  that  the  document  is  currently  accurate. 

34  (e)   The  commissioner  may  by  rule  or  otherwise  permit  the 

35  omission  of  any  item  of  information  or  document  from  any 

36  registration  statement. 

37  (f )   In  the  case  of  a  nonissuer  distribution,  information  may 

38  not  be  required  under  Section  25304  or  25305(j)  unless  it  is 

39  known  to  the  person  filing  the  registration  statement  or  to 

40  the  persons  on  whose  behalf  the  distribution  is  to  be  made,  or 
42  can  be  furnished  by  them  without  unreasonable  effort  or  ex- 

42  pense. 

43  (e)   The  commissioner  may  by  rule  or  order  require  as  a 

44  condition  of  registration  by  qualification  or  co-ordination  (1) 

45  that  any  security  issued  within  the  past  three  years  or  to  be 

46  issued    (A)   to  a  promoter  for  a  consideration  substantially 

47  different  from  the  public  offering  price,  or  (B)  to  any  person 

48  for  a  consideration  other  tliau  cash,  be  deposited  in  escrow; 

49  and  (2)  that  the  proceeds  from  the  sale  of  the  registered  secu- 

50  rity  in  this  State  be  impounded  until  the  issuer  has  received 

51  a  specified  amount  from  the  sale  of  the  securities  (including 

52  securities  not  registered  in  this  State)  offered  or  proposed  to 
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1  'Jfe  offered  by  the  issuer.  Upon  the  written  request  of  the  per- 

2  /B()ii  filinj?  the  refristration  statement  the  commissioner  may  as 

3  a  eouclition  of  registration  b.y  (jualification  or  co-ordination 

4  re(iuire  that  any  security  of  tlie  issuer  be  deposited  in  escrow. 

5  Tlie  connnissioner  may  by  rnU^  or  order  determine  the  condi- 

6  tions  of  any  escrow  and  the  limitations,  if  any,  to  be  imposed 

7  on  said   securities  during-   the   time   they   are   in  escrow,   or 

8  impounding:  required  hereunder  and  the  conditions  for  release 

9  therefrom  but  he  may  not  reject  a  depository  solely  because 

10  of  location  in  another  state.  As  to  any  security  registered  pur- 

11  suant  to  Section  25304(c)   the  commissioner  may  reciuire,  if 

12  he  deems  it  necessary  or  advisable  and  in  the  public  interest, 

13  that  such  security  be  deposited  in  escrow. 

14  (h)   The  commissioner  may  by  rule  or  order  require  as  a 

15  condition  of  registration  that  any  security  registered  by  quali- 

16  fication  be  sold  only  on  a  specified  form  of  subscription  or  sale 

17  conti-act,  and  that  a  signed  or  conformed  copy  of  each  contract 

18  be  filed  with  the  connnissioner  or  preserved  for  any  period 

19  up  to  three  years  specified  in  the  rule  or  order. 

20  (i)   Every  registration  statement  is  effective  for  18  months 

21  from  its  effective  date,  or  any  longer  period  during  which 

22  the  security  is  being  offered  or  distributed  in  a  nonexempted 

23  transaction   by   or   for   the   account   of   the   issuer   or   other 

24  person  on  whose  behalf  the  offering  is  being  made  or  by  any 

25  underwriter  or  broker-dealer  who  is  still  offering  jiart  of  an 

26  unsold  allotment  or  subscription  taken  by  him  as  a  participant 

27  in  the  distribution,  except  during  the  time  a  stop  order  is  in 

28  effect  under  Section  25306.  All  outstanding  securities  of  the 

29  same  class  as  a  registered  security  are  considered  to  be  regis- 

30  tered  for  the  puri)ose  of  any  nonissuer  transaction  (1)  so  long 

31  as  the  registration  statement  is  effective  and  (2)  between  the 

32  30th  day  after  the   entry  of  any  stop   order   suspending  or 

33  revoking  the  effectiveness  of  the  registration  statement  under 

34  Section  25306  (if  the  registration  statement  did  not  relate  in 

35  Avhole  or  in  part  to  a  nonissuer  distribution)  and  18  months 

36  from  the  effective  date  of  the  registration  statement.  A  regis- 

37  tration  statement  may  not  be  withdrawn  for  18  months  from 

38  its  effective  date  if  any  securities  of  the  same  class  are  out- 

39  standing.  A  registration  statement  may  be  withdrawn  other- 

40  wise  oidy   in   the   discretion   of   the   commissioner.   The   com- 

41  missioner  may  by  rule  or  order  extend  the  effective  period  of 

42  any  registration  statement. 

43  (,i)   So  long  as  a  registration  statement  is  effective,  the  com- 

44  missioner  may  by  rule  or  order  require  the  person  who  filed 

45  the  registration  statement  to  file  reports  not  more  often  than 

46  semiannually  for  tho  purpose  of  keeping  reasonably  current 

47  information  contained  in  the  registration  statement  and  dis- 

48  closing  the  progress  of  the  offering;  provided  that  the  com- 

49  missioner  may  not  require  the  filing  of  any  such  report  after 

50  completion  of  the  offering  if  a  nonissuer  transaction  in  the. 

51  security   effected   by   or   through   a   registered   broker-dealer 

52  would  be  entitled  to  exemption  under  Section  25402(b)  (2). 
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1  (k)  A  registration  statement  relating  to  a  security  issued 

2  by  a  face-amount  certificate  company  or  a  redeemable  security 

3  issued  by  an  open-end  management  company  or  unit  invest- 

4  ment  trust,  as  those  terms  are  defined  in  the  Investment  Com- 

5  pany  Act  of  1940,  may  be  amended  after  its  effective  date  so 

6  as  to  increase  the  securities  specified  as  proposed  to  be  offered. 

7  Such  an  amendment  becomes  effective  wlien  the  commissioner 

8  so  orders.  Every  person  filing  such  an  amendment  shall  pay  a 

9  filing  fee,  calculated  in  the  manner  specified  in  subsection  (b), 

10  with  respect  to  the  additional  securities  proposed  to  be  offered. 

11  25306.     (a)   The  commissioner  may  issue  a  stop  order  deny- 

12  ing  effectiveness  to,  or  suspending  or  revoking  the  effectiveness 

13  of,  any  registration  statement  if  he  finds  (1)  that  the  order  is 

14  in  tlie  public  interest  and  (2)  that 

15  (A)   The  registration  statement  as  of  its  effective  date  or 

16  as  of  any  earlier  date  in  the  case  of  an  order  denying  eff'ec- 

17  tiveuess,  or  any  amendment  under  Section  25305  (k)  as  of  its 

18  effective  date,  or  any  report  under  Section  25305 (j)   is  in- 

19  complete  in  any  material  respect  or  contains  any  statement 

20  which  was,  in  the  light  of  the  circumstances  under  which  it 

21  was  made,  false  or  misleading  with  respect  to  any  material 

22  fact ; 

23  (B)   Any  provision  of  this  act  or  any  rule,  order,  or  con- 

24  dition   lawfully   imposed  under   this   act  has   been  willfully 

25  violated,  in  connection  with  the  offering,  by   (i)   the  person 

26  filing  the  registration  statement,  (ii)  the  issuer,  any  partner, 

27  officer,   or   (lirector   of   the   issuer,    any   person   occupying   a 

28  similar  status  or  performing  similar  functions,  or  any  person 

29  directly  or  indirectly  controlling  or  controlled  by  the  issuer, 

30  but   only   if   the   person   filing   the   registration   statement   is 

31  directly  or  indirectly  controlled  by  or  acting  for  the  issuer, 

32  or  (iii)   any  underwriter; 

33  (C)   The  security  registered  or  sought  to  be  registered  is 

34  the  subject  of  a  stop  order  of  the  Securities  and  Exchange 

35  Commission  or  a  permanent  or  temporary  injunction  of  any 

36  court    of    competent    jurisdiction    entered    under    any    other 

37  federal  or  state  act  applicable  to  the  offering;  but    (i)   the 

38  commissioner    may    not    institute    a    proceetling    against    an 

39  effective  registration  statement  under  clause   (C)   more  than 

40  one  year  from  the  date  of  the  order  or  injunction  relied  on, 
42  and  (ii)  he  may  not  enter  an  order  under  clause  (C)  on  the 

42  basis  of  an  injunction  entered  under  any  other  state  act  un- 

43  less   that   injunction   was   based    on   facts   which   would   cur- 

44  rently  constitute  a  ground  for  a  stoj)  order  under  tliis  sec- 

45  tion; 

46  (D)   The    issuer's    enterprise    or    method    of    business    in- 

47  eludes   or   would    include   activities   Avhich    are   illegal   where 

48  pei'formed ; 

49  (E)    Tlie  offering  has  worked  or  tench-d   to  work  a  fraud 

50  upon  purchasers  or  would  so  operate; 

51  (F)   The   offering   has   been    or   would    be   nuule   with    un- 

52  reasonable  amounts  of  discounts,  connnissions  or  other  com- 
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1  pensation  to  underwriters,  sellers  or  others,  or  unreasonable 

2  expenses,    or    unreasonable    promoters'    profits    or    participa- 

3  tion,  or  unreasonable  amounts  or  kinds  of  oj)tions; 

4  (G)   When  the   security  registered  or  sou<>'ht  to  be  regis- 

5  tered   is   preferred   stock,    it   is   not    entitled   to    cumulative 

6  dividends  and  to   reasonable  voting  rights  in  the   event   of 

7  default   in   payment   of   preferred   dividends; 

8  (II)   When  the  security  registered  or  sought  to  be  registered 

9  is  redeemable  preferred  stock  of  a  corporation  which  is  in  the 

10  promotional  stage,  it  is  not  convertible  into  common  stock  on 

11  a  reasonable  basis ; 

12  (I)   When  the  security  registered  or  sought  to  be  registered 

13  is  a  debt  security  or  preferred  stock,  the  present  conditions 

14  and  prospects  of  the  issuer  do  not  show  that  the  issuer  will 

15  be  able  to  meet  its  obligations  for  payment  of  principal  and 

16  interest  as  they  mature  or  to  pay  dividends  on  the  preferred 

17  stock ; 

18  (J)   When  the  security  registered  or  sought  to  be  registered 

19  is  common  stock,  it  is  not  voting  stock  or  is  not  entitled  to 

20  equal  voting  rights  with  all  other  outstanding  shares  of  com- 

21  mon  stock ; 

22  (K)   When  the  security  registered  or  sought  to  be  registered 

23  is  (i)  a  security  to  be  issued  in  an  exchange  which  is  included 

24  within  the  term  "sale"  as  defined  in  Section  25401  (k)(l)  or 

25  a  security  resulting  from  any  change  in  the  rights,  prefer- 

26  ences,  privileges  or  restrictions  on  outstanding  securities  which 

27  is  included  within  the  term  "sale"  as  so  defined,  or   (ii)   a 

28  prior  preferred   stock  to  be  offered,  with  or  without  other 

29  securities,  in  exchange  for  outstanding  preferred  stock  upon 

30  which  there  are  dividends  accrued  and  unpaid,  the  terms  and 

31  conditions  of  such  issuance,  exchange  or  change  are  not  fair 

32  and  equitable  to  all  security  holders  affected; 

33  (L)   When  a  security  is  sought  to  be  registered  by  notifi- 

34  cation,  it  is  not  eligible  for  such  registration ; 

35  (M)   When  a  security  is  sought  to  be  registered  by  co-ordi- 

36  nation,  there  has  been  a  failure  to  comply  with  the  under- 

37  taking  required  by  Section  25303(b)(4); 

38  (N)   The   applicant   or   registrant   has   failed   to    pay   the 

39  proper   filing   fee ;   but   the   commissioner   may   enter   only   a 

40  denial  order  under  this  clause  and  he  shall  vacate  any  such 

41  order  when  the  deficiency  has  been  corrected ;  or 

42  (0)   The  issuer's  promoters,  officers,  directors  or  managers 

43  are  not  of  good  business  reputation. 

44  In  applying  clauses  (G),  (H),  (I),  and  (J),  the  determina- 

45  tion  as  to  whether  the  security  is  common  stock,  preferred 

46  stock,  or  debt,  shall  be  based  on  the  rights  incident  to  the 

47  security  regardless  of  its  title. 

48  (b)   The  commissioner  may  by  order  summarily  postpone 

49  or  suspend  the  effectiveness  of  the  registration  statement  pend- 

50  ing  final  determination  of  any  proceeding  under  this  section.. 

51  Upon  the  entry  of  the  order,  the  commissioner  shall  promptly 

52  notify  each  person  specified  in  subsection  (c)  that  it  has  been 
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1  entered  and  of  the  reasons  therefor  and  that  within  15  days 

2  after  the  receipt  of  a  written  request  the  matter  will  be  set 

3  down  for  hearinfr.   If  no  hearing  is  requested  and  none  is 

4  ordered  by  the  commissioner,  the  order  Avill  remain  in  effect 

5  until  it  is  modified  or  vacated  bj'  the  commissioner.  If  a  hear- 

6  inj;  is  requested  or  ordered,  the  commissioner,  after  notice  of 

7  and  opportunity  for  hearing  to  each  person  specified  in  sub- 

8  section  (c),  maj^  modify  or  vacate  the  order  or  extend  it  until 

9  final  determination. 

10  (c)   No  stop  order  may  be  entered  under  any  part  of  this 

11  section   except  the  first  sentence  of  subsection    (b)    without 

12  appropriate  prior  notice  to  the  applicant  or  registrant,  the 

13  issuer,  and  the  person  on  whose  behalf  the  securities  are  to  be 

14  or  have  been  offered  in  accordance  with  the  provisions  of  the 

15  Administrative  Procedure  Act,  Chapter  5  (commencing  with 

16  Section  11500)  of  Part  1  of  Division  3  of  Title  2  of  the  Gov- 

17  ernment  Code,  and  the  commissioner  shall  have  all  of  the  pow- 

18  ers  granted  thereunder. 

19  (d)   The  commissioner  may  vacate  or  modify  a  stop  order  if 

20  he  finds  that  the  conditions  which  prompted  its  entry  have 

21  changed  or  that  it  is  otherwise  in  the  public  interest  to  do  so. 
22 

23  Chapter  4.     General  Provisions 
24 

25  25401.     When  used  in  this  act,  unless  the  context  otherwise 

26  requires : 

27  (a)   "Agent"  means  any  individual,  other  than  a  broker- 

28  dealer,  who  represents  a  broker-dealer  or  who  for  a  compensa- 

29  tion  represents  an  issuer  in  effecting  or  attempting  to  eff'ect 

30  purchases  or  sales  of  securities.  "Agent"  does  not  include  an 

31  individual  who  represents  an  issuer  in  (1)  effecting  transac- 

32  tions  in  a  security  exempted  by  clause  (1),  (2),  (3),  (9),  or 

33  (10)  of  Section  25402(a),  and  does  not  include  an  individual 

34  who  has  no  place  of  business  in  this  State  if  he  effects  trans- 

35  actions  in  this  State  exclusively  with  or  through  (i)  broker- 

36  dealers  or    (ii)   banks,  savings  institutions,  trust  companies, 

37  insurance  companies,  investment  companies  as  defined  in  the 

38  Investment  Company  Act  of  1940,  pension  or  ])rofit-sharing 

39  trusts,  or  other  financial  institutions  or  institutional  buyers, 

40  whether  acting  for  themselves  or  as  trustees.  A  partner,  officer, 
4;[  or  director  of  a  broker-dealer  or  issner,  or  a  person  occupying 

42  a  similar  status  or  performing  similar  functions,  is  an  agent 

43  only  if  he  otherwise  comes  within  this  definition. 

44  (b)   "Broker-dealer"  means  any  person  engaged  in  the  busi- 

45  ness  of  effecting  transactions  in  securities  for  the  account  of 

46  others  or  for  his  own  account.  "Broker-dealer"  does  not  in- 

47  elude  (1)  an  agent,  (2)  an  issuer,  (3)  a  bank,  savings  iastitu- 

48  tion,  or  trust  company,  (4)  any  person  insofar  as  he  buys  or 

49  sells  securities  for  his  own  account,  either  individually  or  in 

50  some  fiduciary  capacity,  but  not  as  a  part  of  a  regidar  busi- 
^l  ness,  (5)  a  person  who  ha,s  no  place  of  business  in  this  State 
52  if  he  effects  transactions  in  this   State  exclusively  with  or 
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1  through  (i)  the  issuers  of  tlie  securities  involved  in  the  trans- 

2  actions,  (ii)  other  broker-dealers,  or  (iii)  banks,  savings  insti- 

3  tutions,  trust  companies,  insurance  companies,  investment  com- 

4  })anies  as  defined  in  the  Tnvestment  Company  Act  of  1040,  pen- 

5  sion  or  profit-sharing  trusts,  or  other  financial  institutions  or 

6  institutional   buyers,    whether    acting    for    themselves    or    as 

7  trustees. 

8  (c)    "Connnissioner, "  means  the  Commissioner  of  C\)r]iora- 

9  tions. 

10  ( d )   "  Fraud, "  "  deceit, ' '  and  ' '  defraud ' '  are  not  limited  to 

11  common-law  deceit. 

12  (e)   "Guaranteed"    means   guaranteed    as    to   payment   of 

13  principal,  interest,  or  dividends. 

14  (f)   "Investment  adviser"  means  any  person  who,  for  com- 

15  pensation,  engages  in  the  business  of  advising  others,  either 

16  directly  or  through  publications  or  writings,  as  to  the  value  of 

17  securities  or  as  to  the  advisability  of  investing  in,  purchasing, 

18  or  selling  securities,  or  who,  for  compensation  and  as  a  part 

19  of  a  regular  business,  issues  or  promulgates  analyses  or  reports 

20  concerning  securities.  "Investment  adviser"  does  not  include 

21  (1)    a  bank,   savings   institution,   or   trust   company;    (2)    a 

22  lawyer,  accountant,  engineer,  or  teacher  whose  performance  of 

23  these  services  is  solely  incidental  to  the  practice  of  his  pro- 

24  fession;  (3)  a  broker-dealer  whose  performance  of  these  serv- 

25  ices  is  solely  incidental  to  the  conduct  of  his  business  as  a 

26  broker-dealer  and  who  receives  no  special  compensation  for 

27  them;  (4)  a  publisher  of  any  bona  fide  newspaper,  news  maga- 

28  zine,  or  business  or  financial  publication  of  general,  regular, 

29  and  paid  circulation,  but  this  provision  shall  not  be  deemed 

30  to  exclude  any  such  publisher  who  engages  in  any  other  ac- 

31  tivity  which  M^ould  constitute  liim  an  investment  adviser  within 

32  the  meaning  of  this  subsection  (f)  ;  (5)  a  person  whose  advice, 

33  analysis,  or  reports  relate  only  to  securities  exempted  by  Sec- 

34  tion  25402(a)  (1)  ;  (6)  a  person  who  has  no  place  of  business 

35  in  this  State  if  (A)  his  only  clients  in  this  State  are  other  in- 

36  vestment  advisers,  broker-dealers,  banks,  savings  institutions, 

37  trust  companies,  insurance  companies,  investment  companies 

38  as  defined  in  the  Investment  Company  Act  of  1940,  pension 

39  or    profit-sharing    trusts,    or    other   financial    institutions,    or 

40  institutional    buyers,    whether    acting    for    themselves    or    as 

41  trustees,  or  (B)  he  is  an  investment  adviser  registered  under 

42  the  Investment  Advisers  Act  of  1940  and  during  any  period 

43  of  12  consecutive  months  he  does  not  direct  business  com- 

44  munications  into  this  State  in  any  manner  to  more  than  five 

45  clients  other  than  those  specified  in  clause   (A),  whether  or 

46  not  he  or  any  of  the  persons  to  whom  the  communications  are 

47  directed  is  then  present  in  this  State;  or  (7)  such  other  per- 

48  sons  not  within  the  intent  of  this  paragraph  as  the  commis- 

49  sioner  may  by  rule  or  order  designate. 

50  (g)   "Issuer"  means  any  person  who  issues  or  proposes  tO' 

51  issue  any  security,  except  that  (1)  with  respect  to  certificates 

52  of  deposit,  voting-trust  certificates,  or  collateral-trust  certifi- 
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1  cates,  or  with  respect  to  certificates  of  interest  or  shares  in  an 

2  unincorporated  investment  trust  not  having  a  board  of  direc- 

3  tors  or  persons  performing  similar  functions  or  of  the  fixed, 

4  restricted  management,  or  unit  type,  tlie  term  "issuer"  means 

5  the  person  or  persons  performing  the  acts  and  a.ssuming  the 

6  duties  of  depositor  or  manager  pursuant  to  the  provisions  of 

7  the  trust  or  otlier  agreement  or  instrument  under  -which  the 

8  security  is  issued;  and  (2)  with  respect  to  certificates  of  inter- 

9  est  or  participation  in  oil,  gas,  or  mining  titles  or  leases  or  in 

10  payments  out  of  productions  under  such  titles  or  leases,  there 

11  is  not  considered  to  be  any  "issuer." 

12  (h)   "Nonissuer"  means  not  directly  or  indirectly  for  the 

13  benefit  of  the  issuer. 

14  (i)   "Person"  means  an  individual,  a  corporation,  a  jnirt- 

15  nenship,  an  association,  a  joint-stock  company,  a  trust  where 

16  the  interests  of  the  beneficiaries  are  evidenced  by  a  security, 

17  an  unincorporated  organization,  a  government,  or  a  political 

18  subdivision   of   a    government. 

19  (j)    (1)   ">^ale"  or  "sell"  includes  every  contract  of  sale 

20  of,  contract  to  sell,  or  disposition  of,  a  security  or  interest 

21  in  a  security  for  value.  Any  exchange  of  securities  incident 

22  to  a  vote  by  shareholders,  pursuant  to  the  articles  or  ccrtifi- 

23  cate  of  incorporation  or  the  applicable  corporation  statute,  on 

24  a  merger,  consolidation  or  sale  of  corporate  assets  in  consid- 

25  eration  of  the  issuance  of  securities  of  another  corporation  is 

26  deemed  to  constitute  a  sale  if,  but  only  if.  (i)  any  cor]>oratiou, 

27  the  holders  of  any  class  of  shares  of  which  are  to  receive  se- 

28  curities  of  the  surviving,  consolidated  or  ]iurchasing  corpora- 

29  tion,  is  a  corporation  having  its  principal   business  office  in 

30  this  State,  or  (ii)   at  least  25  percent  of  any  class  of  shares, 

31  the  holders  of  which  are  to  receive  securities  of  the  surviving, 

32  consolidated  or  purchasing  corporation,  are  held  by  persons 

33  Avho  have  addresses  in  this  State  according  to  the  share  rec- 

34  ords  of  the  corporation  of  which  they  are  sliareholders. 

35  Any  of  the  following  changes  in  the  rights,  ]ireferences, 
3()  i)rivileges  or  restrictions  on  outstanding  siiares  is  deemed  to 
37  constitute  a  sale  if,  but  only  if,  (i)  th(>  issuer  has  its  |)rin- 
:^,8  cipal  business  office  in  this  State,  or  (ii)  the  holders  of  at 
3!)  least  25  percent  of  any  class  of  shares  which  will  he  direcily 

40  or    iiulirectly    affected    substantially    and    adversely    by    such 

41  change  have  addresses  in  this  State  according  to  the  records 

42  of  the  corporation  : 

43  (A)    To  iinthorizc  the  corporation  to  levy  assessments  there- 

44  on : 

45  (H)   To  change  the  rights  to  dividends  thereon; 
4(5  {(')    To  change  the  redemption  price; 

47  (D)   To  make  them  redeemable; 

48  (E)   To  change  the  amount  payable  on  liquidation; 
4{)  (F)    To  change  the  conversion  rights; 

50  (^'^    ^'o  change  the  voting  rights; 

51  (11)  To  change  pre-emptive  rights; 
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1  (I)     To  ehange  sinkiiifi'  fund  provisions;  or 

2  (J)    To  rearranyo  the  relative  priorities  thereof. 

3  Any  of  the  following  changes  in  rights  of  ontstanding  debt 

4  securities  is  deemed  to  constitute  a  sale  if,  but  only  if,    (i) 

5  the  issuer  has  its   principal  business  office   in  this   State,  or 

6  (ii)    the  holders  of  at  least  25  percent  in  principal  amount 

7  of  the  debt  securities  which  will  be  so  changed  have  addresses 

8  in  this  State  according  to  the  records  of  the  corporation  or 

9  the  indenture  trustee  : 

10  (A)   To  change  the  rights  to  interest  thereon; 

11  (B)    To  change  their  redemption  price; 

12  (C)    To  make  them  redeemable  ; 

13  (D)   To  extend  the  maturity  thereof  or  the  amount  payable 

14  thereon  at  maturity ; 

15  (E)    To  change  their  voting  rights,  if  any; 

16  (P)    To  change  their  conversion  rights; 

17  (CI)   To  change  the  sinking  fund  requirements;  or 

18  (H)   To  make  them  subordinate  to  other  indebtedness. 

19  The  solicitation  of  the  approval  or  consent  of  security  liold- 

20  PI'S  to  any  snch  exchange  or  change  shall  be  deemed  to  con- 

21  stitute  an  otfer  to  sell  the  securities  involved  in  snch  exchange 

22  or  change. 

23  (2)   "Otfer"  or  "otfer  to  sell"  includes  every  attempt  or 

24  offer  to  dispose  of,  or  solicitation  of  an  offer  to  buy,  a  securitj^ 

25  or  interest  in  a  security  for  value. 

26  (3)   Any  security  given  or  delivered  with,  or  as  a  bonus 

27  on  account  of,  any  purchase  of  securities  or  any  other  thing 

28  is  considered  to  constitute  part  of  tlie  subject  of  the  purchase 

29  and  to  have  been  offered  and  sold  for  value. 

30  (4)   A  purported  gift  of  assessable  stock  is  considered  to 

31  involve  an  offer  and  sale. 

32  (5)   Every  sale  or  offer  of  a  warrant  or  right  to  purchase 

33  or  subscribe  to  another  security  of  the  same  or  another  issuer, 

34  as  well  as  every  sale  or  offer  of  a  security  which  gives  the 

35  holder  a  present  or  future  right  or  privilege  to  convert  into 

36  another  security  of  the  same  or  another  issuer,  is  considered 

37  to  include  an  offer  of  the  other  security. 

38  (6)   The  terms  defined  in  this  subsection  do  not  include 

39  (A)    any  bona  fide  pledge  or  loan;    (B)    any  stock  split  or 

40  reverse  stock  split;    (C)   any  stock  dividend,  whether  or  not 

41  the  corporation  distributing  the  dividend  is  the  issuer  of  the 

42  stock,   if  nothing  of  value   is  given  by  stockholders  for  the 

43  dividend  other  than  the  surrender  of  a  right  to  a  cash  or 

44  property  dividend  when  each  stockholder  may  elect  to  take 

45  the  dividend  in  cash  or  property  or  in  stock;   (D)   any  act 

46  incident  to  a  vote  by  security  holders,  pursuant  to  the  articles 

47  of  incorporation,  indenture  or  other  instrument  under  which 

48  the    securities    were    issued,    or    the    applicable    corporation 

49  statute,  involving  a  change  in  the  rights,  preferences,  privileges 

50  or  restrictions  on  outstanding  securities,  except  as  otherwise 

51  specifically  provided  in  clause  (1)  of  this  subsection;  or  (E) 

52  any  act  incident  to  a  judicially  approved  reorganization  in 


68  ASSEMBLY   COMMITTEE   ON   JUDICIARY — CIVIL 

1  which  a  security  is  issued  in  exchaiipre  for  one  or  more  out- 

2  standing  securities,  claims,  or  property  interests,  or  partly  in 

3  such  exchange  and  parti}'  for  cash. 

4  (k)  "Securities  Act  of  1933,"  "Securities  Exchange  Act 

5  of  1934,"  "Public  Utility  Holding  Company  Act  of  1935," 

6  and  "Investment  Company  Act  of  1940"  mean  the  federal 

7  statutes  of  those  names  as  amended  before  or  after  the  effec- 

8  tive  date  of  this  act. 

9  (/)   "Security"    means    any   note;    stock;    treasury   stock; 

10  bond;  debenture;  evidence  of  indebtedness;  certificate  of  in- 

11  terest  or  participation  in  any  profit-sharing  agreement;  col- 

12  lateral-trust  certificate ;  preorganization  certificate  or  subscrip- 

13  tion;    transferable   share;    investment   contract;    voting-trust 

14  certificate;  eerlificate  of  deposit  for  a  security;  certificate  of 

15  interest  or  participation  in  oil,  gas,  or  mining  title  or  lease  or 

16  in  payments  out  of  production  under  such  a  title  or  lease;  or, 

17  in  general,  an}-  interest  or  instrument  conunonly  known  as  a 

18  "security,"  or  any  certificate  of  interest  or  participation  in, 

19  temporary  or  interim  certificate  for,  receipt  for,  guarantee  of, 

20  or  warrant  or  right  to  subscribe  to  or  purchase,  any  of  the 

21  foregoing.  "Security"  does  not  include  any  insurance  or  en- 

22  dowment  policy  or  annuity  contract  under  which  an  insur- 

23  ance  company  promises  to  pay  a  fixed  sum  of  money  either  in 

24  a  lump  sum  or  periodically  for  life  or  some  other  specified 

25  period. 

26  (m)   "State"  means  any  state,  territory,  or  possession  of  the 

27  United  States,  the  District  of  Columbia,  and  Puerto  Rico. 

28  (n)   "Rule"  means  every  regulation  or  standard  of  general 

29  application,  while  "Order"  means  a  regulation  or  requirement 

30  applicable  only  to  a  specific  case. 

31  25402.     (a)   The   following   securities   are    exempted    from 

32  Section  25301  and  25403 : 

33  (1)   Any  security   (including  a  revenue  obligation)    issued 

34  or  guaranteed  by  the  United  States,  any  state,  any  political 
:i^  subdivision  of  a  state,  or  any  agency  or  corporate  or  other 

36  instnnnentality  of  one  or  more  of  the  foregoing;  or  any  cer- 

37  tificate  of  deposit  for  any  of  the  foregoing; 

38  (2)   Any   security   issued   or   guaranteed   by   Canada,   any 

39  Canadian  province,  any  political  subdivision  of  any  such  prov- 

40  ince,  any  agency  or  corporate  or  other  instrumentality  of  one 

41  or  more  of  the  foregoing,  or  any  other  foreign  government 

42  with  which  the  United  States  currently  maintains  di])lomatic 

43  relations,  if  the  security  is  recognized  as  a  valid  obligation  by 

44  the  issuer  or  guarantor; 

45  (3)   Any  security  issued  by  and  representing  an  interest  in 

46  or  a  debt  of,  or  guaranteed  by,  any  bank  organized  under  the 

47  laws  of  the  United  States,  or  any  bank,  savings  institution,  or 

48  trust  company  organized  and  supervised  under  the  laws  of  any 

49  state ; 

50  (4)   Any  security  issued  by  aiul  representing  an  interest  in 

51  or  a  debt  of,  or  guaranteed  by,  any  federal  savings  and  loan 

52  association,  or  any  savings  and  loan  or  similar  association  or- 
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1  ganized  under  the  laws  of  any  state  and  authorized  to  do 

2  business  in  this  State ; 

3  (5)   Any  security,  the  issuance  of  which  is  subject  to  regu- 

4  lation  bj^  the  Insurance  Commissioner ; 

5  (6)  Any  security  issued  or  guaranteed  by  any  federal  credit 

6  union  or  any  credit  union  organized  and  supervised  under  the 

7  laws  of  this  State; 

8  (7)   Any  security  issued   or   guaranteed  by  any  railroad, 

9  other    common    carrier,    public    utility,    or   holding    company 

10  which  is  (A)  subject  to  the  jurisdiction  of  the  Interstate  Com- 

11  merce  Commission;   (B)   a  registered  holding  company  under 

12  the  Public  Utility  Holding  Company  Act  of  1935  or  a  sub- 

13  sidiary  of  such  a  company  within  the  meaning  of  that  act ;  or 

14  (C)  regulated  in  respect  of  its  rates  and  charges  and  in  re- 

15  spect  of  the  issuance  or  guarantee  of  the  security  by  a  govern- 

16  mental  authority  of  the  ITnited  States,  of  any  state,  of  Canada, 

17  or  of  any  Canadian  province  and  the  security,  or  any  security 

18  of  the  same  class,  has  been  registered  with  or  authorized  to  be 

19  issued  by  such  authority; 

20  (8)   Any  security  (except  notes,  bonds,  debentures,  or  other 

21  evidences  of  indebtedness,  whether  interest  bearing  or  not) 

22  issued  by  a  company  organized  under  the  laws  of  this  State 

23  exclusively  for  educational,  benevolent,   fraternal,   charitable 

24  or  reformatory  purposes  and  not  for  pecuniary  profit,  no  part 

25  of  the  earnings  of  which  inures  to  the  benefit  of  any  private 

26  shareholder  or  individual ; 

27  (9)   Promissory  notes,  whether  secured  or  unsecured,  and 

28  any  guarantee  thereof,  where  the  notes  are  not  offered  to  the 

29  public,  or  any  commercial  paper  which  arises  out  of  a  current 

30  transaction  or  the  proceeds  of  which  have  been  or  are  to  be 

31  used  for  current  transactions,  and  which  evidences  an  obliga- 

32  tion  to  pay  cash  within  nine  months  of  the  date  of  issuance, 

33  exclusive  of  days  of  grace,  or  any  renewal  of  such  paper  which 

34  is  likewise  limited,  or  any  guarantee  of  such  paper  or  of  any 

35  such  renewal ; 

36  (10)    (A)    Any  investment  contract  or  profit-sharing  agree- 

37  ment  or  other  security  issued  in  connection  with  an  employees' 

38  stock  purchase,  savings,  pension,  profit-sharing  or  similar  bene- 

39  fit  plan  qualified  under  Section  401  of  the  Federal  Internal 

40  Revenue  Code,  or  any  statutes  amendatory  thereof  or  supple- 

41  mentary  thereto;  and  (B)   any  investment  contract  or  profit- 

42  sharing  agreement  issued  in  connection  with  such  a  plan  not 

43  so  qualified,  such  exemption  in  the  case  of  this  clause  (B)  to 

44  be  effective  30  days  after  a  copy  of  such  plan  is  filed  with  the 

45  commissioner ; 

46  (11)   Any  security  issued  by  any  corporation  organized  or 

47  existing  under  or  by  virtue  of  the  terms  and  provisions  of 

48  Chapter  4  of  Division  6  of  the  Agricultural  Code ; 

49  (12)   Any  certificate  of  deposit  for  any  security  which  has 

50  been  approved  by  the  California  Districts  Securities  Commis- 

51  sion  for  certification  as  a  legal  investment  for  savings  banks 

52  and  trust  companies  under  the  laws  of  this  State ; 
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1  (13)  Any  security  issued  under  or  pursuant  to  a  plan  of 

2  reorganization  ^vhieli,  pursuant  to  any  of  the  provisions  of  the 

3  act  of  Congress  entitled  "An  Act  to  Establish  a  Uniform  Sys- 

4  tem  of  Bankruptcy  Throughout  the  United  States"  approved 

5  June  1,  1898,  and  acts  amendatory  thereof  and  supplementary 

6  thereto,  has  been  confirmed  by  the  decree  or  order  of  a  court  of 

7  competent  jurisdiction ; 

8  (14)   Any  partnership  interest  in  a  general  partnership,  or 

9  in  a  limited  ])artnersliip  where  certificates  are  executed,  filed, 

10  and  recorded  as  provided  by  Sections  15502  and  15525  of  the 

11  Corporations  Code  of  the  State  of  California,  except  partner- 

12  ship  interests  Avhen  offered  to  the  public ; 

13  (15)   Any  bona  fide  joint  adventure  interest,  except  such 

14  interests  Avhen  offered  to  the  public. 

15  (b)   The  following  transactions  are  exempted  from  Section 

16  25:301  and  25403  : 

17  (1)  Any   nonissuer  transaction   not   involving   any  public 

18  offering,  whether  effected  through  a  broker-dealer  or  not ; 

19  (2)   An.y  nonissuer  transaction  by  or  through  a  registered 

20  broker-dealer  in  an  outstanding  security,  if  (A)  Moody's  Man- 

21  ual.   Standard  &  Poor's  Manual,   Fitch's  JManual,   Walker's 

22  Manual,  or  any  recognized  securities  manual   (including  sup- 

23  plements  thereto)  approved  by  the  commissioner  contains  the 

24  names  of  the  issuer's  officers  and  directors,  a  balance  sheet  of 

25  the  issuer  as  of  a  date  within  18  months,  and  a  profit  and  loss 

26  statement  for  either  the  fiscal  year  preceding  that  date  or  the 

27  most  recent  year  of  operations,  or  (B)  the  security  has  been 

28  outstanding  for  not  less  than  three  full  fiscal  years,  has  a  fixed 

29  interest  or  dividend  provision,  and  tliere  lias  been  no  default 

30  during  the  current  fiscal  year  or  within  the  three  preceding 

31  fiscal  years  in  the  payment  of  principal,  interest  or  dividends 

32  on  the  security;  or  (C)  the  security  is  listed  or  approved  for 

33  listing  upon  notice  of  issuance  on  the  New  York  Stock  Ex- 

34  change  or  the  Pacific  Coast  Stock  Exchange,  or  on  any  other 

35  national  securities  exchange  which  may  be  designated  from 

36  time  to  time  by  the  commissioner ;  any  other  security  of  the 

37  same  issuer  which  is  of  senior  or  substantially  equal  rank;  any 

38  security  calked  for  by  subscription  rights  or  warrants  so  listed 

39  or  approved ;  or  any  warrant  or  right  to  purchase  or  subscribe 

40  to  any  of  the  foregoing; 

41  (3)   Any  nonissuer  transaction   effected  by  or  through   a 

42  registered  broker-dealer  pursuant  to  an  unsolicited  order  or 

43  offer  to  buy;  provided  that  for  the  purpose  of  this  subdivision 

44  (3)  neither  an  offer  to  sell  made  on  tlie  floor  of  a  national  se- 

45  curities  exchange,  nor  an  inciuiry  regarding  a  written  bid  for 

46  a  security  or  a  written  solicitation  of  an  offer  to  sell  a  security 

47  made  by  another  registered  broker-dealer  within  the  previous 

48  60  days,  shall  be  considered  the  solicitation  of  an  order  or  offer 

49  to  buy; 

50  (4)   Any  transaction  between  the  issuer  or  other  person  on 

51  whose  behalf  tlie  offering  is  made  aiid   ati   underwriter,  or 

52  among  underwriters; 
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1  (5)   Any  transaction  in  a  bond  or  other  evidence  of  indebt- 

2  edness  secured  by  a  real  or  cliattel  inortgage  or  deed  of  trust, 

3  or  by  an  agreement  for  the  sale  of  real  estate  or  chattels,  if 

4  the  entire  mortgage,  deed  of  trust,  or  agreement,  together  with 

5  all   the    bonds    or    other    evidences    of   indebtedness   secured 

6  thereby,  is  offered  and  sold  as  a  unit ; 

7  (6)   Any  transaction  by  an  executor,  administrator,  sheriff, 

8  marshal,  receiver,   trustee  in  bankruptcy,  guardian,   or  con- 

9  servator ; 

10  (7)   Any  transaction  executed  by  a  bona  fide  pledgee  v^^ith- 

11  out  any  purpose  of  evading  this  act ; 

12  (8)   Any  offer  or  sale  to  a  bank,  savings  institution,  trust 

13  company,  insurance  company,  investment  company  as  defined 

14  in  the  Investment  Company  Act  of  1940,  pension  or  profit- 

15  sharing  trust,  or  other  financial  institution  or  institutional 

16  buj'er,  or  to  a  broker-dealer,  whether  the  purchaser  is  acting 

17  for  itself  or  in  some  fiduciary  capacity; 

18  (9)   Any  transaction  pursuant  to  an  offer  or  sale  of  a  pre- 

19  incorporation  subscription  directed  by  the  offeror  to  not  more 

20  than  25  persons  in  this  State  if  (A)  no  commission  nor  other 

21  remuneration  is  paid  or  given  directly  or  indirectly  for  solicit- 

22  ing  any  prospective  subscriber,  and  (B)  no  payment  is  made 

23  b}^  any  subscriber ; 

24  (10)   Any  transaction  pursuant  to  an  offer  to  sell  additional 

25  securities  (but  not  in  exchange  for  outstanding  securities  or 

26  obligations)  made  to  existing  security  holders  of  the  issuer,  in- 

27  eluding  persons  who  at  the  time  of  the  transaction  are  holders 

28  of  convertible  securities,  nontransferable  warrants,  or  transfer- 

29  able  warrants  exercisable  within  not  more  than  90  days  of  their 

30  issuance,  if  the  issuer  first  files  a  notice  specifying  the  full 

31  terms  of  the  offer,  including  (A)  a  statement  of  the  maximum 

32  and  the  minimum  proposed  offering  prices,  the  maximum  un- 

33  derwriting  and  selling  discounts  or  commissions,  the  maxi- 

34  mum  and  minimum  conversion  rates,  call  prices,  and  other 

35  matters  dependent  upon  the  offering  price,  and  (B)  the  eur- 

36  i"ent  financial  condition  of  the  issuer,  and  the  commissioner 

37  does  not  by  order  disallow  the  exemption  within  five  full  busi- 

38  ness  days; 

39  (11)   Any  offer  (but  not  a  sale)  of  a  security  for  which  reg- 

40  istration  statements  have  been  filed  under  both  this  act  and 

41  the  Securities  Act  of  1933  if  no  stop  order  or  refusal  order 

42  is  in  effect  and  no  public  proceeding  or  examination  looking 

43  toward  such  an  order  is  pending  under  either  act ; 

44  (12)   Any  transaction  pursuant  to  an  offer  or  sale  of  secur- 

45  ities  by  an  issuer,  if  (A)  after  the  sale  or  proposed  sale  there 

46  will  not  be  more  than  ten  persons  owning,  of  record  or  bene- 

47  ficially,  all  classes  of  securities   (other  than  exempted  secur- 

48  ities)  of  the  issuer,  and  (B)  all  certificates  or  other  evidences 

49  representing  such  securities,  whether  on  original  issue  or  on 

50  transfer  thereof,  bear  on  their  face  a  legend  printed  or  stamped 

51  in  red  ink,  in  letters  not  smaller  than  ten-point  type,  a  legend 

52  in  substantially  the  following  form :  ' '  Sale  or  transfer,  except 
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1  by  operation  of  law,  to  one  other  than  the  issner  or  an  existing 

2  security  holder  -without  the  prior  consent  of  the  Commissioner 

3  of  Corporations  of  California  is  unlawful";  and  (C)  the  issuer 

4  first  files  a  notice  containing  at  least  the  following  information 

5  wherever  applicable : 

G  (i)   The  name,  address  and  state  of  incorporation  of  the 

7  issuer  if  the  issuer  is  a  corjioration  ; 

8  (ii)   The   names   and    addresses   of   the    proposed   security 

9  holders ; 

10  (iii)   The  names  and  addresses  of  its  officers,  if  the  issuer  is 

11  a  corporation;  if  not,  the  names  and  addresses  of  the  persons 

1 2  who  will  manage  the  issuer 's  business ; 

l.i  (iv)   A  copy  of  its  articles  of  incorporation,  or  like  organic 

14  document  in  tlie  case  of  non-corporate  issuers; 

15  (v)   A  statement  of  any  by-laAv  or  other  restriction  on  the 
IG  transfer  or  disposition  of  any  security  proposed  to  be  issued; 

17  (vi)   The  number,  kind  and  amount  of  securities  it  proposes 

18  to  sell ; 

10  (vii)   The  price  at  which  it  proposes  to  sell  its  securities 

20  and,  if  the  consideration  is  to  be  other  than  cash,  a  description 

21  of  the  nature  of  the  consideration; 

22  (viii)   A  statement  of  its  plan  of  business; 

23  (ix)   The  proposed  application  or  use  of  funds  from  the  sale 

24  of  its  securities ; 

25  (x)   A  copy  or  specimen  of  the  security  proposed  to  be 

26  issued ; 

27  and  the  commisioner  does  not  by  order  disallow  the  exemption 

28  within  five  full  business  days.  Any  securities  held  by  a  husband 

29  and  wife  shall  be  considered  as  owned  by  one  person  for  the 

30  purpose  of  this  subdivision  (12).  Any  sale  or  transfer,  except 

31  by  operation  of  law,  of  any  such  security  to  one  other  than  the 

32  issuer  or  an  existing  security  holder  without  the  prior  consent 

33  of  the  commissioner  shall  be  unlawful; 

34  (13)   The  execution  and  delivery  of  any  agreement  for  the 

35  sale  of  securities  if  (A)  the  issuer  first  files  a  notice  of  inten- 

36  tion  to  execute  and  deliver  such  agreement  and  the  commis- 

37  sioner  does  not  by  order  disallow  the  exemption  within  five 

38  full  business  days,  (B)  the  agreement  expressly  provides  that 

39  the  sale  of  such  securities  is  conditioned  upon  registration  of 

40  the  securities  under  this  act,  and  (C)  no  part  of  the  considera- 

41  tion  for  the  securities  is  paid  prior  to  the  effectiveness  of 

42  registration  of  the  securities  under  this  act; 

43  (14)  Any  offer  or  sale  of  a  certificate  of  interest  or  partiei- 

44  pation  in  one  or  more  oil,  gas,  or  mining  titles  or  leases,  or  in 

45  payments  out  of  production  thereunder,  if  each  person  who 

46  is  a  party  to  such  transaction : 

47  (A)   owns  land  or  an  interest  in  land  or  in  an  oil,  gas,  or 

48  mining  title  or  lease  which  is  the  subject  of  the  transaction ;  or 

49  (B)   is  engaged  primarily  in  the  business  of  drilling  for, 

50  producing,  refining,  marketing,  or  transporting  oil  or  gas  or 

51  both,  or  of  mining  or  producing  other  minerals;  or 
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1  (C)   is  licensed  as  a  mineral,  oil  and  gas  broker  under  the 

2  aj)plicable  provisions  of  the  Business  and  Professions  Code  of 

3  the  State  of  California  or  is  licensed  by  the  commissioner, 

4  under  appropriate  rules. 

5  (c)   The  commissioner  may  by  order  deny  or  revoke  any 

6  exemption  specified  in  clause  (8)  or  (10)  of  subsection  (a)  or 

7  in  subsection  (b)  with  respect  to  a  specific  security  or  trans- 

8  action.  No  such  order  may  be  entered  without  appropriate 

9  prior  notice  to  all  interested  parties,  opportunity  for  hearing, 

10  and  written  findings  of  fact  and  conclusions  of  law,  except  that 

11  the  commissioner  may  by  order  summarily  deny  or  revoke  any 

12  of  the  specified  exemptions  pending  final  determination  of  any 

13  proceeding  under  tliis  subsection.  Upon  the  entry  of  a  sum- 

14  mary  order,  the  commissioner  shall  promptly  notify  all  inter- 

15  ested  parties  that  it  has  been  entered  and  of  the  reasons  there- 

16  for  and  that  within  15  days  of  the  receipt  of  a  written  request 

17  the  matter  will  be  set  down  for  hearing.  If  no  hearing  is  re- 

18  quested  and  none  is  ordered  by  the  commissioner,  the  order 

19  will  remain  in  effect  until  it  is  modified  or  vacated  by  the 

20  commissioner.  If  a  hearing  is  requested  or  ordered,  the  com- 

21  missioner,  after  notice  of  an  opportunity  for  hearing  to  all 

22  interested  persons,  may  modify  or  vacate  the  order  or  extend 

23  it  until  final  determination.  No  order  under  this  subsection 

24  may  operate  retroactively.  No  person  may  be  considered  to 

25  have  violated  Section  25301  or  Section  25403  by  reason  of  any 

26  offer  or  sale  effected  after  the  entry  of  an  order  under  this 

27  subsection  if  he  sustains  the  burden  of  proof  that  he  did  not 

28  know,  and  in  the  exercise  of  reasonable  care  could  not  have 

29  known,  of  the  order. 

30  (d)   In  any  proceeding  under  this  act,  the  burden  of  prov- 

31  ing  an  exemption  or  an  exception  from  a  definition  is  upon 

32  the  person  claiming  it. 

33  25403.     The  commissioner  may  by  rule  or  order  require  the 

34  filing  of  any  prospectus,  pamphlet,  circular,  form  letter,  ad- 

35  vertisement,  or  other  sales  literature  or  advertising  communi- 

36  cation  addressed  or  intended  for  distribution  to  prospective 

37  investors,  including  clients  or  prospective  clients  of  an  invest- 

38  ment  adviser,  unless  the  security  or  transaction  is  exempted 

39  by  Section  25402. 

40  25404.     It  is  unlawfnl  for  any  person  to  make  or  cause  to 

41  be  made,  in  any  document  filed  with  the  commissioner  or  in 

42  any  proceeding"  under  this  act,  any  statement  which  is,  at  the 

43  time  and  in  the  light  of  the  circumstances  under  which  it  is 

44  made,  false  or  misleading  in  any  material  respect. 

45  25405.     (a)   Neither   (1)   the  fact  that  an  application  for 

46  reoistration  under  Chapter  2  or  a  registration  statement  under 

47  Chapter  3  has  been  filed  nor   (2)   the  fact  that  a  person  or 

48  security  is  effectively  registered  constitutes  a  finding  by  the 

49  commissioner  that  any  document  filed  under  this  act  is  true, 

50  complete,  and  not  misleading.  Neither  any  such  fact  nor  the 

51  fact  that  an  exemption  or  exception  is  available  for  a  security 

52  or  a  transaction  means  that  the  commissioner  has  passed  m 
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1  any  way  upon  the  merits  or  ciiialificatious  of,  or  recommended 

2  or  j^iven  approval  to,  any  person,  security,  or  transaction. 

3  (b)   It  is  unlawful  to  make,  or  cause  to  be  made,  to  any 

4  prospective  purchaser,  customer,  or  client  any  representation 

5  inconsistent  with  subsection  (a). 

6  25406.     (a)   There  is  in  the  stale  government,  a  Division 

7  of  Corporations,  which  shall  administer  the  provisions  of  this 

8  division.  The  chief  officer  of  the  Division  of  Corporations  is 

9  the    Commissioner    of    Corporations.    The    Commissioner    of 

10  Corporations  shall  be  appointed  by  the  Governor  and  shall 

11  hold  office  at  the  pleasure  of  the  Governor.  He  shall  receive  an 

12  annual  salary  as  fixed  in  the  Government  Code.  Within  15 

13  daj's  from  tlie  time  of  notice  of  his  appointment  the  commis- 

14  sioner  shall  take  and  subscribe  to  the  constitutional  oath  of 

15  office  and  file  it  in  the  office  of  the  JSecretary  of  State,  and 

16  shall  execute  an  official  bond  in  the  penal  sum  of  ten  thousand 

17  dollars  ($10,000). 

18  (b)   The  commissioner  shall  have  his  principal  office  in  the 

19  Cit}^  of  Sacramento,  and  may  establish  branch  offices  in  the 

20  City  and  County  of  San  Francisco,  in  the  City  of  Los  Angeles, 

21  and  in  the  City  of  San  Diego.  The  commissioner  shall  from 

22  time  to  time  obtain  the  necessary  furniture,  stationery,  fuel, 

23  light,  and  other  proper  conveniences  for  the  transaction  of 

24  the  business  of  the  Division  of  Corporations. 

25  (c)  In  accordance  with  the  laws  governing  the  state  civil 

26  service,  the  commissioner  shall  employ,  and  with  the  approval 

27  of  the  Department  of  Finance,  fix  the  comi)en8atiun  of  such 

28  assistants,  deputies  and  clerks  as  he  needs  to  discharge  prop- 

29  erly  the  duties  imposed  upon  him  by  law,  including  steno- 

30  graphic  reporters  to  take   and  transcribe  the  testimony  in  any 

31  formal  hearing  or  investigation  before  the  commissioner  or 

32  before  a  person  authorized  by  him.  The  assistants,  deputies 

33  and  clerks  shall  perform  such  duties  as  the  commissioner  as- 

34  signs  to  them.  Each  assistant  and  deputy  shall,  within  15  days 

35  after  his  appointment,  take  and  subscribe  to  the  constitutional 

36  oatli  of  office  and  file  it  in  the  Office  of  the  Secretary  of  State. 

37  (d)   Tlie  commissioner  shall  adopt  a  seal  bearing  the  in- 

38  script  ion:  "Commissioner  of  Corporations,  State  of  Califor- 

39  nia."    The    seal    shall   be    affixed    to    all   writs,    orders,    and 

40  certificates  issued  by  him,  and  to  such  other  instruments  as  he 

41  directs.  All  courts  shall  take  judicial  notice  of  this  seal. 

42  (e)    The  administration  of  the  Division  of  Corporations  shall 

43  be  supported  from  the  General  Fund  of  the  State. 

44  (f)  All   registration  statements,   a])plications  for  registra- 

45  tion  as  a  broker-dealer,  agent  or  investment  adviser,  reports 

46  and  other  papers  and  documents  filed  with  the  commissioner 

47  under  this  act  shall  be  open  to  public  inspection,  except  that 

48  the  eonnnissioner  may,  in  his  discretion,  withhold  from  public 

49  insjK^ction  any  infornuition  the  disclosure  of  which  is,  in  the 

50  .iiidgment  of  the  commissioner,   not   necessai\v   in  the  public 

51  interest.  The  commissioner  may  make  public  any  information 

52  filPfl  ^vith  him  or  obtained  by  him  if,  in  the  judgment  of  the 
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1  commissioner,  sucli  action  is  in  the  public  interest.  It  is  un- 

2  lawful  for  the  commissioner  or  any  of  his  officers  or  employees 

3  to  use  for  personal  benefit  any  information  which  is  filed  with 

4  or  obtained  by  the  commissioner  and  whicli  is  not  made  public. 

5  No  provision  of  this  act  authorizes  the  commissioner  or  any 

6  of  his  officers  or  employees  to  disclose  any  such  information 

7  except  among-  themselves  or  when  necessary  or  appropriate  in 

8  a  proceeding  or  investigation  under  this  act.  No  provision  of 

9  this  act  either  creates  or  derogates  from  any  privilege  which 

10  exists  at  common  law  or  otherwise  when  documentary  or  other 

11  evidence  is  sought  under  a  subpoena  directed  to  the  commis- 

12  sioner  or  any  of  his  officers  or  employees. 

13  (g)  The  Attorney  General  shall  render  to  the  commissioner 

14  opinions  upon  all  questions  of  law,  relating  to  the  construction 

15  or  interpretation  of  any  law  under  his  jurisdiction  or  arising 

16  in  the  administration  thereof,  that  may  be  submitted  to  him 

17  by  the  commissioner,  and  shall  act  as  the  attorney  for  the 

18  commissioner  in  all  actions  and  proceedings  brought  by  or 

19  against  him  under  or  pursuant  to  any  provision  of  any  law 

20  under  his  jurisdiction. 

21  (h)  Neither   the   commissioner  nor   any   of  his  assistants, 

22  clerks,  or  deputies  shall  be  interested  as  a  director,  officer, 

23  shareholder,   member,    agent,    or   employee   in   any   company 

24  whicli,  during  the  period  of  his  association  with  the  Division 

25  of  Corporations,  (a)  was  registered  or  applied  for  registration 

26  as  a  broker-dealer,  agent,  or  investment  adviser  under  Chapter 

27  2  (commencing  with  Section  25201)  of  this  Division,  or  (b) 

28  applied  for  or  secured  the  registration  of  securities  under 

29  Chapter  3  (commencing  with  Section  25301)  of  this  Division. 

30  (i)  No  commissioner  and  no  person  who  acts  as  a  deputy 

31  commissioner  in  supervising  the  organization,  reorganization, 

32  merger,  or  reliabilitation  of  any  corporation  under  any  law 

33  of  this  State  shall,  for  a  period  of  two  years  from  and  after 

34  the  effective  date  of  such  organization,  reorganization,  merger, 

35  or  rehabilitation,  become  an  officer  or  director  of,  or  serve  as 
3(5  an  officer  or  director  of,  or  serve  in  any  position  of  gain  or 

37  profit  in,  any  corporation  formed  in  whole  or  in  part  of  the 

38  assets  or  funds,  or  any  part  of  the  assets  or  funds,  of  such 

39  corporation. 

4Q  Every  person  violating  this  subdivision  is  guilty  of  a  public 

4]^  offense  punishable  by  a  fine  not  exceeding  five  thousand  dol- 

42  lars   ($5,000),  or  by  imprisonment  in  a  state  prison  not  ex- 

43  ceding  five  years  or  in  a  county  jail  not  exceeding  one  year, 

44  or  by  both  such  fine  and  imprisonment. 

45  (j)  In  addition  to  fees  otherwise  provided  for  in  this  act, 
4Q  tlie  commissioner  shall  charge  and  collect  the  following  fees : 

47  (1)   For  copies  of  papers  and  records  not  required  to  be 

48  certified  or  otherwise  authenticated  by  the  commissioner  thirty 

49  cents  ($0.30)  per  page,  or  fraction  thereof; 

50  (2)  For  certified  copies  of  official  documents,  orders  and 
5X  other  papers  filed  in  the  office  of  the  commissioner,  or  for  mak- 
52  ing  and  mailing  copies  of  process  served  upon  him  under  Sec- 
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1  tion  25414 (g)  of  tliis  act,  or  for  transcript  on  appeal  thirty 

2  cents  ($0.30)  per  page,  or  fraction  thereof,  and  two  dollars 

3  ($2)  for  each  certificate  under  seal  affixed  thereto; 

4  (3)   For   the   commissioner's   services   rendered    as   escrow 

5  holder  for  securities  fifty  dollars  ($50)  ; 

6  (4)   For  the  deposit  Avith  the  commissioner  of  each  new  cer- 

7  tificate  or  other  document  resulting  from  a  transfer  in  escrow 

8  two  dollars  and  fift}^  cents  ($2.50)  ; 

9  (5)   For  filing  an  application  for  an  order  consenting  to  the 

10  transfer  of  securities  ten  dollars  ($10)  for  each  transferor; 

11  (6)  For  filing  sales  literature  required  to  be  filed  under 

12  Section  25403  one  dollar  ($1)  per  document;  and 

13  (7)   For  filing  any  notice  or  application  for  a  license  under 

14  or  pursuant  to  Section  25402  fifty  dollars  ($50). 

15  25407.     (a)   The  commissioner  in   liis  discretion    (1)    may 

16  make  such  public  or  private  investigations  within  or  outside 

17  of  this  State  as  he  deems  necessary  to  determine  whether  any 

18  person  has  violated  or  is  about  to  violate  any  provision  of 

19  this  act  or  any  rule  or  order  hereunder,  or  to  aid  in  the  en- 

20  forcement  of  this  act  or  in  the  prescribing  of  rules  and  forms 

21  hereunder,  and   (2)  may  publish  information  concerning  any 

22  violation  of  this  act  or  any  rule  or  order  hereunder. 

23  (b)   For  the  purpose   of  any  investigation   or  proceeding 

24  under  this  act,  the  commissioner  or  any  officer  designated  by 

25  him  may   administer   oaths   and   affirmations,   subpoena  wit- 

26  nesses,  compel  their  attendance,  take  evidence,   and  require 

27  the  production  of  any  books,  papers,  correspondence,  memo- 

28  randa,  agreements,  or  other  documents  or  records  which  the 

29  commissioner  deems  relevant  or  material  to  the  inquiry. 

30  (e)   In  case  of  contumacy  b}',  or  refusal  to  obey  a  subpoena 

31  issued  to,   any  person,   the   superior   court  of  the   State   of 

32  California,  upon  application  by  the  commissioner,  may  issue 

33  to  the  person  an  order  requiring  him  to  appear  before  the 

34  commissioner,  or  the  officer  designated  by  him,  there  to  pro- 

35  duce  documentary  evidence  if  so  ordered  or  to  give  evidence 

36  touching  the  matter  under  investigation  or  in  (juestion.  Fail- 

37  ure  to  obey  the  order  of  the  court  may  be  punished  by  the 

38  court  as  a  contempt  of  court. 

39  (d)  No  person  is  excused  from  attending  and  testifying 

40  or  from  producing  any  document  or  record  before  the  com- 

41  missioner,  or  in  o])edience  to  the  subpoena  of  the  commissioner 

42  or  any  officer  designated  by  him,  or  in  any  proceeding  insti- 

43  tuted  by  the  commissioner,  on  the  ground  that  the  testimony 

44  or  evidence  (documentary  or  otherwise)  required  of  him  may 

45  tend  to  incriminate  him  or  subject  him  to  a  penalty  or  for- 

46  feiture;  but  no  individual  may  be  prosecuted  or  subjected  to 

47  any  penalty  or  forfeiture  for  or  on  account  of  any  transac- 

48  tion,  matter,  or  thing  concerning  which  he  is  compelled,  after 

49  claiming   his   privilege   against   seif-inci-imination,    to    testify 

50  or  ]u-oduce  evidence  (docmnentary  or  otherwise),  except  that 

51  the  individual  testifying  is  not  exempt  from  prosecution  and 

52  puni.shment  for  perjury  or  contempt  connnitted  in  testifying. 
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1  25408.     Whenever  it  appears  to  the  commissioner  that  any 

2  person  has  engaged  or  is  about  to  engage  in  any  act  or  prac- 

3  tice  constituting  a  violation  of  any  provision  of  this  act  or 

4  any  rule  or  order  hereunder,  he  may  in  his  discretion  bring 

5  an  action  in  the  superior  court  of  the  State  of  California  to 

6  enjoin  the  acts  or  practices  and  to  enforce  compliance  with 

7  this  act  or  any  rule  or  order  hereunder.  Upon  a  proper  show- 

8  ing  a  permanent  or  temporary  injunction,  restraining  order, 

9  or  writ  of  mandamus  shall  be  granted  and  a  receiver  or  con- 

10  servator  maj-  be  appointed  for  the  defendant  or  the  defend- 

11  ant's  assets.  The  court  may  not  require  the  commissioner  to 

12  post  a  bond. 

13  25409.      (a)   Any   person   who   willfully   violates   any   pro- 

14  vision  of  this  act,  or  who  willfully  violates  any  rule  or  order 

15  under  this  act,  shall  upon  conviction  be  fined  not  more  than 

16  five  thousand  dollars   ($5,000)   or  imprisoned  not  more  than 

17  three  years,  or  both ;  but  no  person  may  be  imprisoned  for  the 

18  violation  of  any  rule  or  order  if  he  proves  that  he  had  no 

19  knowledge  of  the  rule  or  order. 

20  (b)   The  commissioner  may  refer  such  evidence  as  is  avail- 

21  able  concerning  violations  of  this  act  or  of  any  rule  or  order 

22  hereunder  to  the  district  attorney  of  the  county  in  which  the 

23  violation  occurred,  who  may,  with  or  without  such  a  reference, 
2^1  institute  the  appropriate  criminal  proceedings  under  this  act. 

25  (c)  Nothing  in  this  act  limits  the  power  of  the  State  to 

26  punish  any  person  for  any  conduct  which  constitutes  a  crime 

27  by  statute. 

28  25410.     (a)   Any  person  who 

29  (1)   Sells  a  security  in  violation  of  Sections  25201(a), 

30  25301,  25402(b)  (12), "or  25405(b),  or  of  any  rule  or  order 

31  under  Section  25403  which  requires  the  affirmative  approval 

32  of  sales  literature  before  it  is  used,  or  of  any  condition  im- 

33  posed  under  Sections  25304(e),  25305(g),  or  25305(h),  or 

34  (2)   Offers  or  sells  a  security  by  means  of  any  untrue 

35  statement  of  a  material  fact  or  any  omission  to  state  a  mate- 

36  rial  fact  necessary  in  order  to  make  the  statements  made, 

37  in  the  light  of  the" circumstances  under  which  they  are  made, 

38  not  misleading  (the  buyer  not  knowing  of  the  untruth  or 

39  omission),  and  who  does  not  sustain  the  burden  of  proof 

40  that  he  did  not  know,  and  in  the  exercise  of  reasonable  care 

41  could  not  have  known,  of  the  untruth  or  omission, 

42  is  liable  to  the  person  buying  the  security  from  him,  \yho  may 

43  sue  either  at  law  or  in  equity  to  recover  the  consideration  paid 

44  for  the  security,  together  with  interest  at  6  percent  per  year 

45  from  the  date  of  payment,  costs,  and  reasonable  attorney's 

46  fees,  less  the  amount  of  any  income  received  on  the  security, 

47  upon  the  tender  of  the  security,  or  for  damages  if  he  no  longer 

48  owns  the  security.  Damages  are  the  amount  that  would  be 

49  recoverable  upon"  a  tender  less  the  value  of  the  security  when 

50  the  buyer  disposed  of  it  and  interest  at  6  percent  per  year 

51  from  tile  date  of  disposition. 
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1  (b)   Every  person  who  directly  or  indirectly  controls  a  seller 

2  liable  under  subsection   (a),  every  partner,  principal  execu- 

3  tive  officer,  or  director  of  such  a  seller,  every  person  occupying 

4  a  similar  status  or  performing  similar  functions,  every  em- 

5  ployee  of  such  a  seller  Avho  materially  aids  in  the  sale,  and 

6  every  broker-dealer  or  agent  who  materially  aids  in  the  sale 

7  are  also  liable  jointly  and  severally  witli   and  to  the  same 

8  extent  as  the  seller,  unless  the  nonseller  who  is  so  liable  sus- 

9  tains  the  burden  of  proof  that  he  did  not  know,  and  in  exercise 

10  of  reasonable  care  could  not  have  knoAvn,  of  the  existence  of 

11  tiie  facts  by  reason  of  which  the  liability  is  alleged  to  exist. 

12  A  corporation  which  is  liable  under  this  section  sliall  have  a 

13  right  of  indemnification  against  any  of  its  principal  executive 

14  officers,  directors  and  controlling  persons  whose  willful  viola- 

15  tion  of  any  provision  of  this  act  shall  have  given  rise  to  such 

16  liability.  AH  persons  liable  under  this  section  shall  have  a  right 

17  of  contribution  against  all  other  persons  similarly  liable,  based 

18  upon  each's  proportionate  share  of  the  total  liability,  except 

19  that  no  person  whose  willful  violation  of  any  provision  of  this 

20  act  has  given  rise  to  any  liability  under  this  section  shall  have 

21  any   right    of   contribution   against   any  other   person   guilty 

22  merely  of  a  negligent  violation  thereof,  and  except  that  no 

23  principal  executive  officer,  director  or  controlling  person  sliall 

24  have  any  right  of  contribution  against  the  corporation  to  which 

25  he  sustains  that  relationship. 

26  (c)   Any  tender  specified  in  this  section  may  be  made  at  any 

27  time  before  entry  of  judgment. 

28  (d)   Every  cause  of  action  under  this  statute  survives  the 

29  death  of  any  person  who  might  have  been  a  plaintiff  or  de- 

30  fendant. 

31  (e)   No  person  may  sue  under  this  section  more  than  two 

32  years  after  the  contract  of  sale.  No  buyer  may  sue  under  this 

33  section  if,  before  suit  is  commenced,  such  buyer  shall  have 

34  received  a  written  offer  (A)  stating  the  respect  in  which  lia- 

35  bility   under  this  section  nuiy   have   arisen,    (B)    offering   to 

36  repurchase  the  security  for  a  price  equal  to  the  consideration 

37  paid,  together  with  interest  at  the  rate  of  6  percent  per  year 

38  from  the  date  of  payment,  less  the  amount  of  any  income 

39  received  on  the  security,  or,  if  the  bu.ver  no  longer  owns  the 

40  security,  offering  to  pay  to  the  buyer  an  amount  equal  to  the 

41  damages  computed  in  accordance  with  subsection  (a)  of  this 

42  Section  25410,  (C)  providing  that  such  offer  may  be  accepted 

43  by  the  buyer  at  any  time  within  a  period  of  not  less  than  30 

44  days  after  the  date  of  receipt  thereof,  and  (D)  setting  forth 

45  the  j>rovisions  of  this  subsection  (e),  and  such  buyer  shall  have 

46  failed  to  accept  such  offer  in  writing  within  30  days  after  the 

47  date  of  receipt  thereof. 

48  (f )  No  person  who  has  made  or  engaged  in  the  performance 

49  of  any  contract  in  violation  of  any  provision  of  this  act  or  any 

50  rule  or  order  hereunder,  or  who  has  acquired  any  purported 

51  right  under  any  such  contract  with  knowledge  of  the  facts  by 


THE   UNIFORM   SEOURITIES   ACT  79 

1  reason  of  which  its  inakin<>'  or  perfoi-inaiico  was  in  violation, 

2  may  base  any  snit  on  the  conti-act. 

3  (g)   Any  condition,   stipulation,   or  provision  binding-  any 

4  person  acquiring  any  security  to  waive  compliance  with  any 

5  provision  of  this  act  or  any  rule  or  order  hereunder  is  void. 

6  (h)   The  rights  and  remedies  provided  by  this  act  are  in 

7  addition  to  any  other  rights  or  remedies  that  may  exist  at  law 

8  or  in  equity,  but  this  act  does  not  create  any  cause  of  action 

9  unless  it  is  specified  in  this  section  or  in  Section  25202(e),  or 

10  unless  it  arises  as  a  result  of  a  willful  violation  of  Section 

11  25101  in  connection  with  any  purchase  of  securities. 

12  25411.     Every  order,  decision,  license,  or  other  official  act 

13  of  the  commissioner  is  subject  to  judicial  review  in  accordance 

14  with  law. 

15  25412.     (a)  The  commissioner  may  from  time  to  time  make, 

16  amend,  and  rescind  such  rules,  forms,  and  orders  as  are  neces- 

17  sary  to  carry  out  the  provisions  of  this  act,  including  rules 

18  and  forms  governing  registration  statements,  applications,  and 

19  reports,  and  defining  any  terms,  whether  or  not  used  in  this 

20  act,  insofar  as  the  definitions  are  not  inconsistent  with  the 

21  provisions  of  this  act.  For  the  purpose  of  rules  and  forms,  the 

22  commissioner   may    dassif}^   securities,    persons,    and   matters 

23  Avithin  his  jurisdiction,  and  prescribe  different  requirements 

24  for  different  classes. 

25  (b)   No  rule,  form,   or  order  may  be  made,  amended,   or 

26  rescinded   unless  the   commissioner   finds   that   the   action   is 

27  necessary  or  appropriate  in  the  public  interest  or  for  the  pro- 

28  tection  of  investors  and  consistent  with  the  purposes  fairly 

29  intended  by  the  policy  and  provisions  of  this  act.  In  prescrib- 

30  ing  rules  and  forms  the  commissioner  may  co-operate  with  the 

31  securities  administrators  of  the  other  states  and  the  Securities 

32  and   Exchange   Commission  with  a  view  to  effectuating  the 

33  policy  of  this  statute  to  achieve  maximum  uniformity  in  the 

34  form  and  content  of  registration  statements,  applications,  and 

35  reports  wherever  practicable. 

36  (c)   The  commissioner  may  by  rule  or  order  prescribe  (1) 

37  the  form  and  content  of  financial  statements  required  under 

38  this   act,    (2)    the    circumstances   under    which    consolidated 

39  financial  statements  shall  be  filed,  and   (3)   whether  any  re- 

40  quired  financial  statements  shall  be  certified  by  independent  or 

41  certified  public  accountants.  All  financial  statements  shall  be 

42  prepared  in  accordance  with   generally  accepted  accounting 

43  practices. 

44  (d)   All  forms  of  the  commissioner  shall  be  published.  All 

45  rules  shall  be  made,  amended  or  rescinded  in  accordance  with 

46  the  provisions  of  the  Administrative  Procedure  Act,  Chapter  4 

47  (commencing  with  Section  11370)  of  Part  1  of  Division  3  of 

48  Title  2  of  the  Government  Code. 

49  (e)   No  provision  of  this  act  imposing  any  liability  applies 

50  to  any  act  done  or  omitted  in  good  faith  in  conformity  with 

51  any  rule,  form,  or  order  of  the  commissioner,  notwithstanding 

52  that  the  rule,  form,  or  order  may  later  be  amended  or  rescinded 
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1  or  be  detenniued  by  judicial  or  other  autliority  to  be  invalid 

2  for  any  reason. 

3  (f)   An  issuer  proposing  to  issue  securities  in  exchange  for 

4  one  or  more  bona  fide  outstanding  securities,  claims,  or  prop- 

5  erty  interests,  or  partly  in  such  exchange  and  partly  for  cash, 

6  may  file  an  ap])lication  for  approval  of  the  terms  and  eondi- 

7  tions  of  such  issuance  and  exchange,   whether   or  not   such 

8  securities  are  required  to  be  registered  under  this  act,  and  the 

9  commissioner  is  authorized  to  approve  the  terms  and  conditions 

10  of  sucli  issuance  and  exchange,  after  a  hearing  upon  the  fair- 

11  ness  of  such  terms  and  conditions  at  which  all  persons  to  whom 

12  it  is  proposed  to  issue  securities  in  such  exchange  have  the 

13  right  to  appear. 

14  25413.     (a)  A  document  is  filed  when  it  is  received  by  the 

15  connnissioner. 

16  (b)   The  commissioner  shall  keep  a  register  of  all  applica- 

17  tions  for  registration  and  registration  statements  which  are  or 

18  have  ever  been  effective  under  this  act  and  all  denial,  suspen- 

19  sion,  or  revocation  orders  which  have  been  entered  under  this 

20  act.  The  register  shall  be  open  for  public  inspection. 

21  (c)    The  information  contained  in  or  filed  with  any  regis- 

22  tration  statement,  application,  or  report  may  be  made  available 

23  to  the  public  under  such  rules  as  the  commissioner  prescribes. 

24  (d)   Upon  request  and  at  such  reasonable  charges  as  he  pre- 

25  scribes  unless  otherwise  specified  in  this  act,  the  commissioner 

26  shall  furnish  to  any  person  photostatic  or  other  copies  (certified 

27  under  his  seal  of  office  if  requested)  of  any  entry  in  the  register 

28  or  any  document  which  is  a  matter  of  public  record.  In  any 

29  proceeding  or  prosecution  under  this  act,  any  copy  so  certified 

30  is  prima  facie  evidence  of  the  contents  of  the  entry  or  document 

31  certified. 

32  (6)   The  commissioner  in  his  discretion  may  honor  requests 

33  from  interested  persons  for  interpretative  opinions. 

34  (f)   The  connnissioner  may,  after  four  years  from  the  date 

35  of  filing  and  with  the  approval  of  the  Department  of  Finance, 
3g  destroy  all  applications,  orders,  and  certificates,  together  with 

37  the  files  and  folders,  as  useless  or  obsolete. 

38  (g)   If  in  the  opinion  of  the  commissioner  any  security  is 

39  subject  to  registration  under  this  act  which  is  being  or  has 

40  been  offered  for  sale  without  first  being  registered,  the  com- 

41  missioner  may  order  the  issuer  or  offeror  of  such  security  to 

42  desist  and  refrain  from  the  further  sale  or  offer  for  sale  of 

43  such  security  unless  and  until  it  has  been  registered  under 

44  this  act.  If,  after  such  an  order  has  been  made,  a  request  for 

45  a  hearing  is  filed  in  writing  and  a  hearing  is  not  commenced 
4Q  within  60  days  thereafter,  such  order  is  rescinded. 

47  25414.     (a)   Sections  25101,   25201(a),   25301,   25405,   and 

48  25410  apply  to  persons  who  sell  or  offer  to  sell  when  (1)  an 

49  offer  to  sell  is  made  in  this  State,  or   (2)   an  offer  to  buy  is 

50  made  and  accepted  in  this  .State. 

51  (b)   Sections  25101,  25201  (a),  and  25405  apply  to  persons 

52  who  buy  or  offer  to  buy  when  (1)  an  offer  to  buy  is  made  in 
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1  this  State,  or  (2)  an  offer  to  sell  is  made  and  accepted  in  this 

2  State. 

3  (c)   For  the  pnrpose  of  this  section,  an  offer  to  sell  or  to  buy 

4  is  made  in  this  State,  whether  or  not  either  party  is  then  pres- 

5  ent  ill  this  State,  when  the  offer  (1)  originates  from  this  State 

6  or  (2)  is  directed  by  the  offeror  to  this  State  and  received  at 

7  the  place  to  which  it  is  directed  (or  at  any  post  office  in  this 

8  State  in  the  case  of  a  mailed  offer). 

9  (d)    For  the  purpose  of  this  section,  an  offer  to  buy  or  to  sell 

10  is  accepted  in  this  State  when  acceptance  (1)  is  communicated 

11  to  the  offeror  in  this  State  and  (2)  has  not  previously  been 

12  communicated  to  the  offeror,  orally  or  in  writing,  outside  this 

13  State ;  and  acceptance  is  communicated  to  the  offeror  in  this 

14  State,  whether  or  not  either  party  is  then  present  in  this  State, 

15  when  the  offeree  directs  it  to  the  offeror  in  this  State  reason- 

16  ably  believing  the  offeror  to  be  in  this  State  and  it  is  received 

17  at  the  place  to  which  it  is  directed  (or  at  any  post  office  in  this 

18  State  in  the  case  of  a  mailed  acceptance). 

19  (e)   An  offer  to  sell  or  to  buy  is  not  made  in  this  State  when 

20  (1)  tbe  publisher  circulates  or  there  is  circulated  on  his  behalf 

21  in  this  State  any  bona  fide  newspaper  or  other  publication  of 

22  general,  regular,  and  paid  circulation  which  is  not  published 

23  in  this  State,  or  which  is  published  in  this  State  but  has  had 

24  more  than  two-thirds  of  its  circulation  outside  this  State  dur- 

25  ing  the  past  12  months,  or  (2)  a  radio  or  television  program 

26  originating  outside  this  State  is  received  in  this  State. 

27  (f)   Sections  25102  and  25201(e),  as  well  as  Section  25405 

28  so  far  as  investment  advisers  are  concerned,  apply  when  any 

29  act  instrumental  in  effecting  prohibited  conduct  is  done  in  this 

30  State,  whether  or  not  either  party  is  then  present  in  this  State, 

31  (g)   Every  applicant  for  registration  under  this  act  and 

32  every  issuer  which  proposes  to  offer  a  security  in  this  State 

33  through  any  person  acting  on  an  agency  basis  in  the  common- 

34  law  sense  shall  file  with  the  commissioner,  in  such  form  as  he 

35  by  rule  prescribes,  an  irrevocable  consent  appointing  the  com- 

36  missioner  or  his  successor  in  office  to  be  his  attorney  to  receive 

37  service  of  any  lawful  process  in  any  noncriminal  suit,  action, 

38  or  proceeding  against  him  or  his  successor  executor  or  adminis- 

39  trator  which  arises  under  this  act  or  any  rule  or  order  here- 
4Q  under  after  the  consent  has  been  filed,  with  the  same  force  and 
^l  validity  as  if  served  personally  on  the  person  filing  the  consent. 

42  A  person  who  has  filed  such  a  consent  in  connection  with  a 

43  previous  registration  need  not  file  another.  Service  may  be 

44  made  by  leaving  a  copy  of  the  process  in  the  office  of  the  com- 

45  missioner,  but  it  is  not  effective  unless  (1)  the  plaintiff',  who 

46  may  be  the  commissioner  in  a  suit,  action,  or  proceeding  insti- 

47  tuted  by  him,  forthwith  sends  notice  of  the  service  and  a  copy 

48  of  the  process  by  registered  mail  to  the  defendant  or  respond- 

49  ent  at  his  last  address  on  file  with  the  commissioner,  and  (2) 

50  the  plaintiff's  affidavit  of  compliance  with  this  subsection  is 

51  filed  in  the  case  on  or  before  the  return  day  of  the  process,  if 

52  any,  or  within  such  further  time  as  the  court  allows. 
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1  If  the  consolidated  or  surviving:  corporation  be  a  foreign 

2  corporation,  each  constituent,  consolidated  or  surviving  foreign 

3  corporation  -which  is  qualified  for  the  transaction  of  intrastate 

4  business  in  this  State  shall  file  in  the  Office  of  the  Secretary  of 

5  State  a  copy  of  the  agreement,  certificate  or  other  document 

6  filed  in  the  state  of  its  incorporation  for  the  purpose  of  effect- 

7  ing  the  consolidation  or  merger  and  each  such  document  shall 

8  be  certified  b.y  the  public  officer  having  official  custody  of  the 

9  original.  A  certificate  executed  by  the  Commissioner  of  Corpo- 

10  rations  to  the  effect  that  a  permit  Itas  boon  issued  registration 

11  statement  is  effective  or  that  in  his  opinion  no  per)nit  registra- 

12  tion  is  required  under  the  provisions  of  the  Corporate  Securi- 

13  4ieH  Law  rniforrn  Securities  Act  shall  be  attached  to  the  copy 

14  of  the  agreement,  certificate  or  other  document  presented  to 

15  the  Office  of  the  Secretary  of  State  for  filing.  Each  constituent 

16  domestic  corporation  shall  file  in  the  Office  of  the  Secretary  of 

17  State  a  copy  of  the  agreement,  certificate  or  other  document 

18  filed  by  the  consolidated  or  surviving  foreign  corporation  in 

19  the  state  of  its  incorporation  for  the  purpose  of  effecting  the 

20  consolidation  or  merger  which  copy  shall  be  certified  by  the 

21  public  officer  having  official  custody  of  the  original,  or,  in  lieu 

22  thereof,  an  executed  counterpart  of  the  agreement  or  certifi- 

23  cate  executed  by  such  domestic  corporation  for  the  purpose  of 

24  effecting  the  consolidation  or  merger,  and  thereupon  the  con- 

25  solidation  or  merger  shall  be  effective  as  to  such  domestic 

26  corporation.    Copies   of   such  agreement,   certificate   or   other 

27  document  shall  be  filed  by  each  qualified  foreign  corporation 

28  Slid  by  each  constituent  domestic  corporation  as  provided  in 

29  Section  4114. 

30  Sec.  4.     Section  10250  of  said  code  is  amended  to  read : 

31  10250.     (a)   Any  corporation  organized  under  the  provisions 

32  of  or  for  the  purposes  set  forth  in  Part  2  or  Part  3  of  this 

33  division  may,  if  authorized  so  to  do  by  its  articles  of  incorpo- 

34  ration,  establisli  one  or  more  common  trust  funds  for  the  pur- 

35  JJose  of  furnishing  investments  to  such  corporation  or  to  any 

36  cliurch,  parish,  congregation,  society,  chapel,  mission,  religious, 

37  beneficial,  charitable  or  educational  institution  affiliated  with 

38  it,  or  to  any  organization,  society  or  corporation  holding  funds 

39  or  property  for  the  benefit  of  any  of  the  foregoing,  or  holding 

40  funds  for  the  purpose  of  supporting  a  bishop,  priest,  religious 

41  i)ast()r,  or  teacher  or  any  building  or  buiUlings  used  by  or 

42  owned  by  any  of  the  foregoing,  whether  holding  such  funds 

43  or   i)roperty  as   fiduciary   or   otherwise.   Notwithstanding   the 

44  provisions  of  any  general  or  special  law  in  any  way  limiting 

45  the  right  of  any  of  the  foregoing  or  the  officers  or  directors 

46  thereof,  as  fiduciary  or  otherwise,  to  invest  funds  held  by  them, 

47  it  shall  be  lawful  for  any  of  the  foregoing  to  invest  any  or  all 

48  of  their  funds  or  property  in  shares  or  interests  of  such  com- 

49  mon  trust  fund  or  trust  funds;  provided,  that,  in  the  case  of 

50  funds  or  property  held  as  fiduciary,  such  investment  is  not  pro- 

51  hibited  by  the  woi'ding  of  the  will,  deed  or  other  instrument 

52  creating  sudi  fiduciary  relationship. 
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1  (b)    The  directors  or  trustees  of  any  such  connnoii   trust 

2  fund,  or  trust  funds,  so  organized,  may  employ  such  ol'liccrs 

3  or  agents  as  they  think  best,  define  their  duties,  and  fix  their 

4  compensation.  They  may  also  a])pohit  a  trust  company  or  bank 

5  as  custodian  of  the  trust  estate  and  may  employ  an  investment 

6  adviser  or  advisers,  define  their  duties,  and  fix  their  compen- 

7  sation. 

8  (c)    The   directors   or  trustees  of  any   such   common  trust 

9  fund,  or  trust  funds,  shall  pay  ratably  among  the  holders  of 

10  shares  or  beneficial  certificates  then  outstanding,  semiannual 

11  dividends  which  shall  approximately  equal,  in  each  fiscal  year, 

12  the  net  income  of  the  trust,  or  trusts. 

13  (d)    The  provisions  of  the  -Corporate  ^eui^^s  Ae%  Uniform 

14  Securities  Act  shall  not  apply  to  the  creation,  administration, 

15  or  termination  of  common  trust  funds  created  hereunder,  nor 

16  to  participation  therein. 

17  ISec.  5.     Section  10703  of  said  code  is  amended  to  read : 

18  10703.     If,  when,  and  during  such  times  as  public  agencies 

19  or  individuals  duly  authorized  to  represent  them  and  act  in 

20  their  behalf  constitute  a  majority  of  the  incorporators  or  of  the 

21  directors  and  are  entitled  to  exercise  a  majority  of  the  voting 

22  power  of  a  nonprofit  corporation  pursuant  to  this  part: 

23  (a)   The  ^e^^pe¥ate  Sceuritios  hetw  Uniform  Securities  Act 

24  shall  not  apply  to  the  memberships  nor  to  membership  certifi- 

25  cates  issued  by  the  corporation;  and 

26  (b)   The  corporation  shall  be  exempt  from  payment  of  any 

27  taxes  under  the  Bank  and  Corporation  Tax  Law  (Part  11  of 

28  Division  2  of  the  Revenue  and  Taxation  Code),  except  as  pro- 

29  vided  in  Article  2  of  Chapter  4  thereof. 

30  Sec.  6.     Section  13205  of  said  code  is  amended  to  read : 

31  13205.     No  association  is  subject  in  any  manner  to  the  terms 

32  of  the  ■Corporato  Securities  Law  Uniform  Securities  Act  and 

33  all  associations  may  issue  their  membership  certificates  or  stock 

34  or  other  securities  as  provided  in  this  division  without  the 

35  necessity  of  aftj^  peruH^  from  tiie  Commisaioncr  ©i  Corpora- 
3g  tions  registering  the  same  under  the  Uniform  Securities  Act . 
37  Sec.  7.     Section  27000  of  said  code  is  amended  to  read: 

3g  27000.     Unless  the  provision  or  the  context  otherwise  indi- 

39  cates,  and  except  as  expressly  otherwise  provided  in  this  chap- 

40  tsr,  words  used  in  this  division  have  the  meanings  prescribed 
4"]^  in  Chapter  4  ei  ihe  Corporate  Sccuritica  Law  (Sections  25000 

42  "fe©  25011,  inclusive)  4  of  the  Uniform  Securities  Act,  Section 

43  J25401  . 

44  Sec.  8.     Section  27001  of  said  code  is  amended  to  read: 
^5  27001.     As  used  in  this  division  "security"  includes  all  of 
4g  the  things  enumerated  in  Section  25008  25401(1)  and  also  in- 
^y  eludes  shares,  stock,  and  investment  certificates  as  defined  in 
^g  the  Building  and  Loan  Association  Act. 

49  Sec.  9.     Section  27002  of  said  code  is  amended  to  read  : 

50  27002.     As   used   in   this   division,    "individual"    includes 

51  every  natural  person,  domestic  or  foreign  private  corporation, 

52  nonprofit   corporation,   unincorporated  association,   company, 
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1  partnership  of  whatever  kind,  syndicate,  joint  stock  company, 

2  trustee,   protective   committee,   depositors'  league,   and  other 

3  similar  organization  however  described;  but  "individual"  does 

4  not  include  any  of  the  following  persons : 

5  (a)   Any  licensed  practicing  attorney  rendering  or  perform- 

6  ing  services  in  connection  with  the  practice  of  law. 

7  (b)   Any  porrTon  holding  a-  broker's  ev-  invoBtmont  counsers 

8  eortificato  then  m  oft'oet  is^isuod  1^  ihe  commiiisioncr.  registered 

9  hroker-dcaler  or  investment  adviser  rendering  or  performing 

10  services  as  such. 

11  (c)  Any  holder  el  a  permit  then  m  effcot,  granted  fey  the 

12  oommisKioiior  under  the  Corpornto  Securitieri  Law.  permitting 

18  the  itifjuo  person  filing  a  registration  statenient  ordered  effective 

14  under  the   Vniform  /Securities   Act  covering   the  issuance  of 
1,")  certitieates  of  deposit. 

IG  Sec.  10.     Section  28006  of  said  code  is  amended  to  read: 

17  28006.     A  beneficial  interest  issued  by  a  retirement  system 

15  shall  be  exempt  from  the  provisions  of  the  Corporate  Securitica 

19  Law  Uniform  Securities  Act . 

20  Sec.  11.     Section  14250  of  the  Financial  Code  is  amended 

21  to  read: 

22  142;i0.     The  Corporate  Seeuritie»  Law  Uniform  Securities 
2o  Act  of  the  State  relating  to  the  necessity  of  obtaining  e  permit 

24  authorizing  the  sa4e  trnd  i.'jsuc  of  registering  securities  does  not 

25  apply  to  the  sale  and  issue  of  membership  shares,  certificates 

26  for  funds,  and  other  securities,  by  credit  unions  organized 

27  under  this  division. 

28  Sec.  12.     Section  18050  of  said  code  is  amended  to  read: 

29  18050.     Corporations  subject  to  this  division  are  subject  to 

30  the  provisions  and  regulations  of  the  Corporate  Socnrities  Law 

31  Uniform  Securities  Act  ,  Division  1,  Title  4,  of  the  Corpora- 

32  tions  Code. 

33  Sec.  13.     Section  18600  of  said  code  is  amended  to  read: 

34  18600.     An  industrial  loan  company's  application  #m^  a  pe*^ 

35  ««t  te  Jiisuo  seeuritiefj  registration  statement  shall  set  forth,  in 

36  addition  to  the  information  required  by  the  Corporate  Securi 

37  ties  Law  Uniforni  Securities  Act  : 

38  (a)   The  addresses  of  all  offiees  at  which  business  is  proposed 

39  to  be  transacted. 

40  (b)   The  names,  residence  addresses  and  business  addresses 

41  of  all  officers  and  directors. 

42  (c)    The  names  and  addresses  of  subscribers  to  its  capital 

43  stock,  the  amount  of  capital  stoek  subscribed,  the  amount  paid 

44  thereon,  the  balance  due,  and  copies  of  the  subscription  agree- 

45  ments. 

46  (d)   Statements  as  to  the  experience,  character,  general  fit- 

47  ness,  and  financial  responsibility  of  the  oflficers,  directors  and 

48  managers. 

49  Sec.  14.     Section  18601  of  said  code  is  amended  to  read: 

50  18()0].     At  tlie  time  of  filing  mt  upi^licnlioii  4W  a  ]HMM>ut  te 

51  ins+te  seeuritieii  a  registration  statement ,  tlu^  applicant  shall 

52  file  with  tlie  commissioner  a  bond  in  the  sum  of  one  thousand 
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1  dollars  ($1,000),  to  be  approved  by  the  commissioner  in  which 

2  the  applicant  is  the  obligor,  with  one  or  more  sureties  approved 

3  by  the  commissioner,  whose  liability  as  sureties  need  not  exceed 

4  that  amount  in  the  aggregate. 

5  Sec.  15.     Section  18603  of  said  code  is  amended  to  read : 

6  18603.     The  bond  shall  be  conditioned  that  the  obligor  will 

7  faithfully  conform  to  and  abide  by  the  provisions  of  this  divi- 

8  sion  and  of  the  Corporate  ^curitien  iiaw  Uniform  Securities 

9  Act ,  and  of  all  rules  and  regulations  made  by  the  commis- 

10  sioner  under  either  this  division  or  the  Corporate  Sees^i^es 

11  LfB¥  Uniform  Securities  Act .  The  bond  shall  be  conditioned 

12  that  the  obligor  shall  pay  to  the  State  and  to  any  person  all 

13  money  that  becomes  due  or  owing  to  the  State  or  to  such 

14  person  from  the  obligor  under  the  provisions  of  this  division 

15  or  of  the  Gopporate  ^eeuritios  Law  Uniform  Securities  Act . 

16  Sec.  16.     Section  18606  of  said  code  is  amended  to  read : 

17  18606.     In   addition  to   the   duty   of   the   commissioner   to 

18  examine  the  application  registration  statement  pursuant  to  the 

19  provisions  of  the  ^^ei^pepate  Seee^i-feies  I^aw  UniforrA  Securities 

20  Act ,  he  shall  investigate  the  matters  and  facts  required  by  this 

21  article  to  be  set  forth  in  the  af^pMeatieft  ie¥  a  permit  ie  iss«e 

22  eee«pi%i€s   registration   statement   and    conduct    such   further 

23  investigation  as  he  deems  necessary. 

24  Sec.  17.     Section  18607  of  said  code  is  amended  to  read: 

25  18607.     If  the  commissioner  finds  that  the  financial  responsi- 

26  bility,  experience,  character,  and  general  fitness  of  the  appli- 

27  cant,  and  of  the  officers  and  directors  thereof,  are  not  such  as 

28  to  command  the  confidence  of  the  communit}'  and  to  warrant 

29  the  belief  that  the  business  will  be  operated  honestly,  fairly, 

30  and  efficiently  v/ithin  the  purposes  of  this  division,  he  shall 

31  deny  t4ie  aj^plie-ation  aiad  pefese  tbe  permit  issue  a  stop  order 

32  denying  effectiveness  to  the  registration  statement. 

33  Sec.  18.     Section  18801  of  said  code  is  amended  to  read  : 

34  18801.     Nothing    in    this    division    shall    be    construed    as 

35  affecting  in  any  manner  the  power  or  discretion  of  the  com- 

36  missioner  under  the  Oerporate  Securities  taw   Uniform  Se- 

37  curities  Act  or  any  other  law  of  this  State  to  do  any  of  the 

38  following : 

39  (a)  4ss«e  a  permit  Order  a  registration  statement  effective 

40  authorizing  any  company  to  issue  and  dispose  of  choses  in 

41  action,  including  certificates  of  investment  to  be  used  in  con- 

42  nection  with  loan  transactions,  in  such  amount  and  upon  such 

43  terms  and  conditions  as  he  may  provide  in  such  ^^¥ifti%  regis- 

44  tration  statement  or  orders  issued  in  connection  therewith  . 

45  (b)   Impose  such  conditions  as  he  deems  necessary  to  the 

46  issuance  of  such  securities. 

47  (c)   Establish  such  rules  and  regulations  as  are  reasonable  or 

48  necessary  to  insure  the  disposition  of  the  proceeds  of  securities 

49  in  the  manner  and  for  the  purpose  provided  in  such  permit 

50  registration  statement . 

51  (d)   Amend,  alter,  or  revoke  for  cause  any  permit  ies^ed:  fey 

52  hiei  registration  statement  ordered  effective  hy  him  . 
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1  (e)   Refuse  to  ioauc  a»^  permit  order  a  registration  state- 

2  ment  effective  or  otherwise  authorize  the  issuance  of  securities. 

3  Sec.  19.     Section  18806  of  said  code  is  amended  to  read : 

4  18806.     The  commissioner  may  order  any  industrial  loan 

5  company  to  desist  from  any  conduct  which  he  finds  in  violation 

6  of  this  division,  or  of  the  Corporate  Soeuriticg  Law  Uniform 

7  Securities  Act ,  or  the  rules  of  the  commissioner  made  pur- 

8  suant  to  this  division  or  the  Corporate  Securities  Law  Uniform 

9  Securities  Act . 

10  Sec.  20.     Section  18813  of  said  code  is  amended  to  read  : 

11  18813.     The  commissioner  may  amend,  alter,  revoke,  or  sus- 

12  pend  any  permit  registration  statement  to  issue  securities  if  he 

13  finds  any  fact  or  condition  which,  if  it  had  existed  at  the  time 

14  of  filinnf  the  appliontion  fe^  ihe  permit  registration  statement , 

15  would  have  warranted  the  commissioner  in  refusing  to  iflGUO 

16  the  permit  order  the  registration  statement  effective  . 

17  Sec.  21.     Section  33915  of  the  Health  and  Safety  Code  is 

18  amended  to  read: 

19  33915.     No  agency  shall  sell,  offer  for  sale,  negotiate  for  the 

20  sale  of,  or  take  subscriptions  for  any  bonds  of  its  own  issue,  to, 

21  with,  or  from  the  public,  until  it  has  first  applied  lei^  a«4 

22  secured  from  the  Commissioner  ef  Corporations  ft  permit  a«- 

23  thorizing  it  te  de  so  filed  a  registration  statement  with  the 

24  Commissioner  of  Corporations  and  secured  an  order  declaring 

25  the  registration  statement  effective  . 

26  Sec.  22.     Section  33916  of  said  code  is  amended  to  read  : 

27  33916.     The  appliontion  registration  statement  shall  be  made 

28  filed,   and  the   ]')ormit  issued   declared   effective   pursuant   to 

29  reasonable  regulations  therefor  which  the  commissioner  may 

30  adopt  and  amend  from  time  to  time.  The  commissioner  shall 

31  issue  the  permit  order  the  registration  statement  effective  if  he 

32  finds  that  the  project  is  financially  sound  and  that  the  sale  of 

33  the  bonds  would  not  be  unfair,  unjust,  or  inequitable  to  the 

34  purchasers.  The  provisions  of  the  Corporate  Securities  Law 

35  Uniform  Securities  Act ,  not  inconsistent  with  this  part,  are 

36  incorporated  herein,  insofar  as  they  relate  to  applications  fe? 

37  permits  €m4  the  issuaneo  e#  permits  registration  of  securities 

38  required  by  this  section. 

39  Sec.  23.     Section  1220  of  the  Agricultural  Code  is  amended 

40  to  read: 

41  1220.     Xo  corporation  organized  or  existing  under  or  by 

42  virtue  of  the  terms  and  provisions  of  this  chapter  shall  be 

43  subject  in  any  manner  to  the  terms  of  the  corporate  securities 

44  aet  f4  the  State  as  approved  May  48^  1917,  e¥^  as  amended. 

45  Uniform  Securities  Act,  and  any  and  all  corporations  organ- 

46  ized  under  and  by  virtue  of  the  terms  of  this  chapter  may  and 

47  shall   issue   their   membership   certificates   or  stock   or   other 

48  securities  as   provided   herein   without   the   necessity  of  ar^y- 

49  permit    from    the   commissioner   e^   corporations   registration 

50  nnder  the  Uniform  Securities  Act . 

O 

priniti  in  California  state  pxintinc  ofpicb 
L-20S4       ll-f,0      IM 


ASSEMBLY  INTERIM  COMMITTEE  REPORTS 

1959-1961 

VOLUME  23  NUMBER  15 

FINAL  REPORT  OF  THE  SUBCOMMITTEE 

ON  REAL  ESTATE  CONTRACTS 

AND  TRUST  DEEDS 


A  Subcommittee  of  the 

ASSEMBLY  INTERIM  COMMITTEE  ON 
JUDICIARY-CIVIL 

WILLIAM  BIDDICK,  JR.,  Chairman 

House  Resolution  No.  85 
MEMBERS  OF  THE  SUBCOMMITTEE 

RICHARD  T.   HANNA,  Chairman 

WILLIAM  BIDDICK,  JR.  BRUCE  V.   REAGAN 

JOHN  A.  BUSTERUD  THOMAS  M.  REES 

RONALD  BROOKS  CAMERON  BRUCE  SUMNER 

BERT  DeLOTTO  GEORGE  A.  WILLSON 
MILTON  MARKS 

STANLEY  EVANS,  Investigator 

PROF.  WILLIAM  WARREN,  Technical  Adviser 
MRS.  FRANKIE  GROSS,  Secretary 


December  1960 


Published  by  the 

ASSEMBLY 
OF  THE  STATE  OF  CALIFORNIA 

HON.  RALPH  M.  BROWN  HON.  CARLOS  BEE 

Speaker  Speaker  pro  Tempore 

HON.  WILLIAM  A.  MUNNELL  HON.  JOSEPH  C.  SHELL 

Majority  Floor  Leader  Minority  Floor  Leader 

ARTHUR  A.  OHNIMUS 
Chief  Clerk 


TABLE  OF  CONTENTS 

Page 

Letter  of  Transmittal 5 

Part      I— Findings  and  Conclusions 7 

Part    II — Public  Hearings 

Introduction 11 

Buena  Park,  March  11,  1960 12 

Los  Angeles,  May  31,  1960 22 

San  Francisco,  June  20  and  21,  1960 29 

Los  Angeles,  October  28,  1960 44 

Part  III — Economic  Background  and  Legal  Analysis 

A.  Economic  Problems  in  California  Home  Financing  61 

B.  Background  of  National  Mortgage  Financing 64 

C.  The  Second  Trust  Deed  Purchaser  as  an  Investor  69 

D.  Legal  Protection  of  the  Home  Finance 

"Consumer" 84 

E.  Statistical  Data 102 

Part   IV— Appendix :  Statements 

California  Real  Estate  Association 106 

California  Savings  and  Loan  League 109 

Trust  Deed  Holder  Mutual  Protective  Association 112 

Pension  Fund  Service  Corporation 114 

California  Department  of  Justice 116 


(3) 


:: ) 


LETTER  OF  TRANSMITTAL 

Assembly,  California  Legislature 
Sacramento,  December  31,  1960 

Honorable  Speaker  of  the  Assembly 
Honorable  Members  of  the  Assembly 
Assembly  Chambers,  State  Capitol 
Sacramento,  California 

Pursuant  to  House  Resolution  No.  85,  1960  Second  Extraordinary 
Session  of  the  California  Legislature,  your  Subcommittee  on  Real 
Estate  Contracts  and  Trust  Deeds  submits  its  report  covering  its  hear- 
ings and  studies  during  the  1960  interim. 

Because  of  the  nature  of  the  subject  matter  covered,  membership  of 
the  committee,  otherwise  composed  of  members  of  the  Assembly  Com- 
mittee on  Judiciary-Civil,  was  supplemented  by  four  members  of  the 
Assembly  Committee  on  Finance  and  Insurance.  These  included  Assem- 
blymen Cameron,  DeLotto,  Reagan  and  Committee  Chairman  Rees. 

In  the  Appendix  to  this  report  there  are  included  statements  which 
address  themselves  to  the  problems  which  exist  in  secondary  financing. 
These  have  been  submitted  to  the  committee  by  various  organizations 
and  the  fact  of  their  being  appended  does  not  necessarily  imply  ap- 
proval or  agreement  on  the  part  of  the  committee  with  respect  to  all 
particulars. 

Respectfully  submitted, 

Richard  T.  Hanna,  Chairman 
Bruce  V.  Reagen,  Vice  Chairman 

"William  Biddick,  Jr.  Milton  Marks 

John  A.  Busterud  Thomas  M.  Rees 

Ronald  Brooks  Cameron  Bruce  Sumner 

Bert  DeLotto  George  A.  Willson 
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PART  I 

FINDINGS  AND  CONCLUSIONS 

In  the  field  of  secondary  financing  California  stands  at  a  crossroads. 
We  can  either  continue  on  the  same  road  we  have  traveled  and  thereby 
arrive  at  financial  catastrophe,  or  we  can  take  a  bold  step  onto  an 
avenue  that  promises  stable  growth.  To  a  great  extent  the  choice  is  one 
to  be  made  by  the  Legislature.  Although  three  emergency  laws  were 
enacted  during  the  1960  Special  Session,  the  fact  that  since  then  several 
ten  percenter  organizations  have  either  collapsed  or  gone  into  receiver- 
ship— 2vith  a  resultant  loss  of  at  least  $1,580,000  to  investors — dramat- 
ically illustrates  the  need  for  further  legislative  attention. 

This  committee  was  conceived  in  the  midst  of  a  crisis  that  was  (and 
is)  symptomatic  of  the  lamentable  condition  of  secondary  financing  in 
this  State.  At  the  very  onset  of  our  investigation  we  encountered  a  situ- 
ation exacerbated  by  predatory  brokers,  speculative  and  inefficient  con- 
tractors and  irresponsible  lenders. 

It  is  to  the  great  credit  of  responsible  associations  of  realtors,  con- 
tractors and  lenders  that  they  have  reacted  earnestly  and  speedily  to 
assist  in  the  search  for  that  combination  of  factors  which  will  most 
likely  bring  about  a  healthy  atmosphere  in  California 's  home  building 
industry. 

This  committee  is  by  no  means  making  a  blanket  indictment  of  sec- 
ondary financing  as  such.  It  has  never  been  our  intention  to  cast  a 
shadow  of  suspicion  upon  this  entire  segment  of  the  mortgage  lending 
field.  We  have  had  testimony  at  our  hearings  that  secondary  financing 
is  needed  and  that  there  are  in  existence  good  and  legitimate  second 
deeds  of  trust. 

There  seems  to  be  a  consensus  of  opinion  among  state  regulatory 
agencies  and  traditional  lenders  that  the  so-called  "hard  money"  trust 
deed  operations  are  free  of  onus. 

Conversely,  there  is  agreement  that  the  grief  has  come  through  the 
"purchase  money"  activities  of  certain  ten  percenters  and  their  con- 
federates. In  the  immediate  sense  the  public  has  been  harmed  in  two 
ways. 

First,  a  significant  portion  of  the  investing  puMic  has  been  lured  into 
surrendering  funds  to  ten  percenters.  Certain  operators  have  cleverly 
and  sedulously  imitated  the  solicitation  techniques  of  traditional  lend- 
ers and  have  thereby  cultivated  the  illusion  that,  for  example,  funds 
are  deposited  with  them  in  the  same  manner  that  any  any  saver  would 
entrust  a  savings  and  loan  association  with  his  money.  These  operators 
would  like  nothing  better  than  to  have  the  naive  investor  believe  that 
the  type  of  "savings  plan"  they  offer  is  no  different  than  that  offered 
by  a  traditional  lender — except  for  the  handsome  10  percent  interest 
th.ey  pay.  What  they  unfailingly  neglect  to  make  explicit  to  the  pro- 
spective investor  is  that  "secured  savings"  is  not  synonymous  with 
' '  insured  savings. ' ' 


1  For  elaboration  of  a  number  of  the  points  covered  herein,  the  reader  is  referred  to 
the  balance  of  the  report.  Part  III,  in  particular  consists  of  a  systematic  analysis' 
in  depth  of  the  nature  of  the  second  trust  deed  business. 
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The  consuming  piihlic — that  portion  of  our  citizens  in  the  market  for 
homes — has  suffered  from  the  machinations  of  ten  percenters.  Hundreds 
of  home  buyers  have  discovered,  after  they  had  willingly  put  money, 
time  and  effort  into  their  properties,  that  their  prospects  of  securing 
title  were  beclouded  through  maze-like  financial  arrangements  which 
had  the  effect  of  placing  them  on  a  treadmill  to  continuous  debt.  This 
has  frequently  set  off  a  chain  reaction  wherein  home  buyers  would  sur- 
render their  houses  in  exasperation,  leaving  behind  them  properties 
which  steadily  deteriorated  in  value  for  want  of  new  buyers  and  thereby 
creating  blight  in  otherwise  promising  neighborhoods. 

In  the  larger  sense,  the  entire  puMic  has  suffered.  So  great  is  the  im- 
portance of  the  home  building  industry  in  a  state  with  exploding  popu- 
lation that  it  is  manifest  that  anything  which  threatens  this  industry 
threatens  the  entire  economy.  Order  must  be  introduced. 

We  are  convinced  that  a  solution  cannot  be  found,  in  any  enduring 
sense,  until  the  monies  currently  being  invested  in  second  deeds  of 
trust  are  made  secure  through  the  respective  first  trust  deeds.  The 
difficulties  encountered  in  secondary  financing  ought  not  and  cannot 
be  isolated  from  the  structure  for  primary  financing. 

Policies  of  federal  agencies  such  as  the  Federal  Housing  Administra- 
tion, the  Veterans  Administration  and  the  Federal  National  Mortgage 
Association  do  not  make  the  solution  of  our  problem  any  easier,  yet  the 
attempt  must  be  made. 

The  Home  Builders'  Council  of  California  has  spearheaded  an  effort 
to  attack  the  roots  of  this  problem.  This  organization,  in  concert  with 
others,  has  worked  long  and  hard  over  proposals  which  will  be  offered 
to  the  Legislature  at  the  1961  Session.  While  this  committee  makes  no 
blanket  endorsement  of  any  plan,  it  recommends  that  legislators  give 
careful  attention  to  these  proposals. 

The  Subcommittee  on  Real  Estate  Contracts  and  Trust  Deeds  is  not 
submitting  specific  legislation  in  conjunction  with  this  report.  This  does 
not  mean,  however,  that  we  have  not  been  impressed  with  the  need  for 
and  the  opportunity  to  enact  laws  which  will  invigorate  and  contribute 
to  the  stability  of  the  home  building  sector  of  our  economy. 

It  is  obvious  that  one  of  the  contributing  factors  to  the  problems  of 
mortgage  lending  has  been  the  short  supply  of  money.  Following  the 
inexorable  law  of  supply  and  demand,  this  has  had  the  effect  of  forcing 
up  the  costs  of  borrowing  all  along  the  line,  chiefly  at  the  expense  of  the 
homebuyer. 

Pension  Funds 

There  are  two  great,  largely  untapped  sources  of  funds  for  mortgage 
investment.  One  of  these  is  the  complex  of  retirement  funds  of  public 
and  private  employees  here  in  California. 

It  has  been  conservatively  estimated  that  in  one  of  these  funds  alone 
there  will  be  one  billion  dollars  accumulated  by  1970.-  The  committee 
understands  that,  in  accordance  with  the  Prudent  Man  Rule,  the  trus- 
tees of  this  and  other  similar  funds  have  refrained  from  authorizing 
investments  of  any  kind  in  California  real  estate. 

We  understand  that  the  enactment  of  permissive  legislation  is  pre- 
requisite to  unfettering  fund  trustees  in  order  that  they  may  sanction 

'  Thl.s  estimate  relates  to  the  fund  of  the  California  State  Employees'  Retirement 
System  and  is  mentioned  In  Policy  and  Investment  Recomviendations  prepared 
for  S.E.R.S.  by  Moody's  Investors  Service  on  September  15,  1960. 
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mortgage  investments.  Accordingly,  this  committee  endorses  the  prin- 
ciple of  such  legislation. 

"Doing  Business  Law" 

There  is  today  a  great  deal  of  investment  in  California  by  eastern 
lenders.  The  committee,  however,  has  heard  testimony  from  knowledge- 
able sources  that  this  volume  of  lending  could  be  increased  if  the  so- 
called  "Doing  Business  Law"  were  modified.  Out-of-state  savings  and 
loan  associations  and  other  lending  institutions  desirous  of  purchasing 
California  real  estate  loans  do  not  have  the  tax  benefits  accorded  out-of- 
state  banks.  In  1959  the  Legislature  was  presented  with  a  bill  (A.B. 
1222,  Hawkins)  which  would  have  cleared  up  ambiguities  in  Section 
1757  of  the  Financial  Code  and,  into  the  bargain,  opened  up  new  chan- 
nels for  eastern  mortgage  funds.  The  bill  was  subsequently  withdrawn 
because  of  the  adoption  of  emasculating  amendments. 

This  committee  recommends  that  the  1961  Legislature  consider  re- 
vision of  the  ' '  Doing  Business  Law. ' ' 

The  Sobieski  Plan 

The  committee  does  not  feel  that  the  plan  for  pools  of  trust  deed 
investment  certificates  put  forth  by  the  Commissioner  of  Corporations 
succeeds  either  in  tapping  new  sources  of  funds  or  in  appreciably 
stabilizing  the  field  of  secondary  financing.  With  all  due  respect  for 
the  earnest  efforts  of  Commissioner  Sobieski,  we  fear  that  this  plan  only 
has  the  effect  of  lending  an  aura  of  stability  and  respectability  to  a  still 
highly  risky  type  of  investment. 

Mortgage  Insurance 

Proposals  for  the  formation  of  mortgage  insurance  companies  have 
emanated  from  the  industry  and,  in  their  broad  outline,  they  offer  some 
promise  of  more  secure  first  trust  deed  coverage.  Since  such  a  develop- 
ment would  obviate  the  need  for  a  certain  amount  of  secondary  financ- 
ing, it  is  deserving  of  serious  consideration.  However,  in  light  of  the 
fact  that  no  specific  legislation  has  yet  been  brought  to  the  attention  of 
this  committee,  we  do  not  choose  to  make  any  endorsement  or  recom- 
mendation at  this  time. 

Misleading  Advertising 

As  we  have  previously  intimated,  this  committee  is  deeply  concerned 
over  promotional  techniques  that  have  been  used  by  certain  ten  per- 
centers. Such  advertising  has  sought  to  create  the  illusion  of  security 
coupled  witli  windfall  return  on  investment.  It  is  crucial  that  such 
deception  be  halted  and  we  recommend  the  enactment  of  legislation 
that  will  require  honest  presentations  to  the  public  along  with  full 
disclosure  of  method  of  operation  and  degree  of  risk. 

Law  Enforcement 

Again  and  again  the  committee  has  been  impressed  with  the  fact  that 
where  laws  have  clearly  been  violated,  those  charged  with  protecting 
the  public  interest  have  either  been  too  timid  or  apathetic  to  act  or  else 
they  have  lacked  the  staff  necessary  to  simply  get  the  job  done. 


10  ASSEMBLY  INTEROI    COMMITTEE  ON   JUDICIARY — CIVIL 

After  toying  with  the  Aero  Properties  ease  for  several  months  the 
District  Attorney  of  Orange  County  tossed  the  matter  into  the  hands  of 
the  Los  Angolos  District  Attorney  where  it  lias  languished  ever  since. 
Now,  nearly  a  year  since  tlie  scandal  came  to  light,  tliere  is  indecision 
even  as  to  issuing  indictments  against  tlie  offenders ! 

If  tlie  long-range  plans  for  the  establisliment  of  sound  secondary 
financing  come  to  fruition  it  is  to  be  hoped  that  the  unsavory  elements 
that  have  fattened  on  present  conditions  will  no  longer  have  a  place  in 
real  estate  financing.  In  the  short  run,  however,  law  enforcement  prob- 
lems will  persist.  It  is  not  apparent  to  the  committee  that  the  Division 
of  Kcal  Estate  has  been  as  vigorous  as  it  might  have  been  in  coming  to 
grips  with  the  problem. 

While  we  must  concede  tliat  this  inadequacy  is  attributable  in  part 
to  the  fact  that  the  ten  percenter  operation  has  been  a  new  and  some- 
what incomprehensible  activity,  there  is  some  question  as  to  whether 
the  Division  of  Ileal  Estate  is  disposed  to  take  action  without  first 
obtaining  the  consent  of  the  industry.  Such  an  attitude  is  not  and  has 
never  hcen  fitting  for  a  imhlic  rc(inlatory  agency. 

The  committee  was  dismayed  to  learn  at  its  San  Francisco  hearing 
that  the  division's  counsel  does  not  participate  in  tlie  development  of 
regulations  by  the  Real  Estate  Commission.  AVe  strongly  urge  the  cor- 
rection of  this  situation. 

It  was  also  apparent  at  that  hearing  that  the  division  is  not  ade- 
quately staffed  to  cope  with  tlie  problems  in  secondary  financing.  We 
recommend  that  the  Commissioner  of  Real  Estate  indicate  to  the  Legis- 
lature how  many  additional  attorneys,  auditors  and  investigators  are 
needed  in  order  to  curb  abuses. 

As  this  State  continues  to  grow,  its  financial  structure  is  certain  to 
become  more  complex.  The  disgraceful  developments  dealt  with  in  this 
report  are  only  indicative  of  happenings  which  are  likely  to  occur  in 
the  future.  Consequently,  we  recommend  strengthening  of  the  Business 
Law  Division  of  the  Justice  Department. 

Financial  manipulators  who  wantonlj'^  disregard  the  public  interest 
have  no  place  in  California.  The  means  must  be  found  to  protect  the 
public.  Our  laws,  it  is  often  said,  are  oiih'  as  good  as  those  who  enforce 
them.  Let  it  be  the  clear  and  unquestioned  intent  of  the  California 
Legislature  that  capricious  free-wheeling  in  a  vital  sector  of  our  econ- 
omy must  come  to  an  end. 


PART  II 

PUBLIC  HEARINGS 

INTRODUCTION 

The  committee  conducted  four  public  hearings  in  the  course  of  its 
inquiry.  Chronologicalh',  these  took  place  in  Buena  Park,  Los  Angeles, 
San  Francisco  and,  again,  in  Los  Angeles. 

The  Buena  Park  hearing  was  held  during  the  Legislature's  1960 
Extraordinary  Session  and  the  testimony  heard  at  that  time  served  to 
underscore  the  need  for  enactment  of  A.B.  No.  80  (amendments  to  the 
real  estate  brokers'  licensing  law),  A.B.  No.  84  (concerning  real  prop- 
erty loan  brokers),  A.B.  No.  85  (relating  to  procedures  used  in  the  sale 
of  residential  property).  Each  of  these  bills  had  acquired  the  status  of 
law  by  May  15,  1960. 

The  second  hearing  was  devoted,  for  the  most  part,  to  consideration 
of  proposed  remedies  in  the  business  of  selling  discounted  second  deeds 
of  trust.  Commanding  chief  interest  at  this  time  was  the  plan  for  trust 
deed  investment  certificates  advanced  by  the  Commissioner  of  Corpo- 
rations. 

The  two-day  hearing  in  San  Francisco  was  likewise  concerned  with 
Commissioner  Sobieski's  plan,  but  careful  attention  was  given  to, 
among  other  things,  the  findings  of  the  Real  Estate  Division  as  a  result 
of  its  investigation  of  "Ten  Percenter"  operations. 

The  October  hearing  in  Los  Angeles  found  the  committee  once  again 
turning  its  attention  to  the  problems  which  inspired  the  original  meet- 
ing at  Buena  Park.  At  this  time,  however,  the  committee  was  in  a 
better  position  to  examine,  at  each  step  along  the  way,  the  problems 
which  arose  in  the  creation,  exchange  and  sale  of  second  deeds  of  trust 
on  residential  property.  Moreover,  in  point  of  sequence  of  events,  this 
hearing  really  provided  the  committee  wdth  its  first  opportunity  to 
inquire  into  the  circumstances  surrounding  the  receivership  ordered  by 
a  federal  court  of  the  largest  "Ten  Percenter"  operation  in  the  State 
of  California. 
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After  toying  with  the  Aero  Properties  case  for  several  months  the 
District  Attorney  of  Orange  County  tossed  the  matter  into  the  hands  of 
the  Los  Angeles  District  Attornej^  where  it  has  languished  ever  since. 
Now,  nearly  a  year  since  the  scandal  came  to  light,  there  is  indecision 
even  as  to  issuing  indictments  against  the  offenders ! 

If  the  long-range  plans  for  the  establishment  of  sound  secondary 
financing  come  to  fruition  it  is  to  be  hoped  that  the  unsavory  elements 
that  have  fattened  on  present  conditions  will  no  longer  have  a  place  in 
real  estate  financing.  In  the  short  run,  however,  law  enforcement  prob- 
lems will  persist.  It  is  not  apparent  to  the  committee  that  the  Division 
of  Real  Estate  has  been  as  vigorous  as  it  might  have  been  in  coming  to 
grips  with  the  problem. 

AVhile  we  must  concede  that  this  inadequacy  is  attributable  in  part 
to  the  fact  that  the  ten  percenter  operation  has  been  a  new  and  some- 
what incomprehensible  activity,  there  is  some  question  as  to  whether 
the  Division  of  Real  Estate  is  disposed  to  take  action  without  first 
obtaining  the  consent  of  the  industry.  Such  an  attitude  is  not  and  has 
never  been  fitting  for  a  lyuhlic  regulatory  agency. 

The  committee  was  dismaj'cd  to  learn  at  its  San  Francisco  hearing 
that  the  division's  counsel  does  not  participate  in  tlie  development  of 
regulations  by  the  Real  Estate  Commission.  We  strongly  urge  the  cor- 
rection of  this  situation. 

It  was  also  apparent  at  that  hearing  that  tlie  division  is  not  ade- 
quately staffed  to  cope  with  tiie  problems  in  secondary  financing.  We 
recommend  that  the  Connnissioner  of  Real  Estate  indicate  to  the  Legis- 
lature how  many  additional  attorneys,  auditors  and  investigators  are 
needed  in  order  to  curb  abuses. 

As  this  State  continues  to  groAV,  its  financial  structure  is  certain  to 
become  more  complex.  The  disgraceful  developments  dealt  with  in  this 
report  are  only  indicative  of  happenings  which  are  likely  to  occur  in 
the  future.  Consequently,  we  reconnnend  strengthening  of  the  Business 
Law  Division  of  the  Justice  Department. 

Financial  manipulators  who  wantonlj^  disregard  the  public  interest 
have  no  place  in  California.  The  means  must  be  found  to  protect  the 
public.  Our  laws,  it  is  often  said,  are  onl}^  as  good  as  those  who  enforce 
them.  Let  it  be  the  clear  and  unquestioned  intent  of  the  California 
Legislature  that  capricious  free-wheeling  in  a  vital  sector  of  our  econ- 
omy must  come  to  an  end. 
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PUBLIC  HEARINGS 

INTRODUCTION 

The  committee  conducted  four  public  hearings  in  the  course  of  its 
inquiry.  Chronologicall}',  these  took  place  in  Buena  Park,  Los  Angeles, 
San  Francisco  and,  again,  in  Los  Angeles. 

The  Buena  Park  hearing  was  held  during  the  Legislature's  1960 
Extraordinary  Session  and  the  testimony  heard  at  that  time  served  to 
underscore  the  need  for  enactment  of  A.B.  No.  80  (amendments  to  the 
real  estate  brokers'  licensing  law),  A.B.  No.  84  (concerning  real  prop- 
erty loan  brokers),  A.B.  No.  85  (relating  to  procedures  used  in  the  sale 
of  residential  property).  Each  of  these  bills  had  acquired  the  status  of 
law  by  May  15,  1960. 

The  second  hearing  was  devoted,  for  the  most  part,  to  consideration 
of  proposed  remedies  in  the  business  of  selling  discounted  second  deeds 
of  trust.  Commanding  chief  interest  at  this  time  was  the  plan  for  trust 
deed  investment  certificates  advanced  by  the  Commissioner  of  Corpo- 
rations. 

The  two-day  hearing  in  San  Francisco  was  likewise  concerned  with 
Commissioner  Sobieski's  plan,  but  careful  attention  was  given  to, 
among  other  things,  the  findings  of  the  Real  Estate  Division  as  a  result 
of  its  investigation  of  "Ten  Percenter"  operations. 

The  October  hearing  in  Los  Angeles  found  the  committee  once  again 
turning  its  attention  to  the  problems  which  inspired  the  original  meet- 
ing at  Buena  Park.  At  this  time,  however,  the  committee  was  in  a 
better  position  to  examine,  at  each  step  along  the  way,  the  problems 
which  arose  in  the  creation,  exchange  and  sale  of  second  deeds  of  trust 
on  residential  property.  Moreover,  in  point  of  sequence  of  events,  this 
hearing  really  provided  the  committee  with  its  first  opportunity  to 
inquire  into  the  circumstances  surrounding  the  receivership  ordered  by 
a  federal  court  of  the  largest  "Ten  Percenter"  operation  in  the  State 
of  California. 
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SUMMARY  OF  PUBLIC  HEARING  HELD 
IN   BUENA  PARK 

March  11,  1960 

COMMITTEE   MEMBERS: 

.Milton  Marks,  Thomas  Al.  Kces,  Bruce  SunintT,  (Jeorge  Willson,  and  Richard  T. 

Ilaiuiii,  Chainnuii 

Witnesses: 

E.  C.  Williamsou,  Home  Owners  Protective  Association 

W.  T.  Foster,  home  buyer 

Mrs.  Harry  McDonald,  liome  buyer 

Ralph  Hill,  Title  Insurance  &  Trust  Co. 

John  A.  Wylie,  home  buyer 

James  Walker,  attorney 

Mrs.  Barbara  Menefee,  home  buyer 

W.  Mosley  Jones,  Pacific  Savinjjs  &  Loan  As.sociation 

Mrs.  R.  E.  O'Donnell,  home  buyer 

Jack  Byerly,  real  estate  investor 

Mrs.  Cosette  M.  Palmer,  home  buyer 

John  G.  Wood,  home  buyer 

Mrs.  Patricia  (J.  Baron,  home  buyer 

Don  T.  McMullen,  Walker  &  Ijce,  Inc. 

Ray  K.  Cherry,  Home  Builders  Association 

Gerald  E.  Harrington,  Division  of  Real  Estate 

Herbert  A.  Smith,  Division  of  Corporations 

Denny  Dennison,  Independent  Mortgage  Bankers  Association 

The  hearing  was  held  in  the  chambers  of  tlie  City  Council  of  Buena 
Park  and  comiuenced  at  10.25  a.m.  with  Chairman  Hanna  stressing 
the  scope  of  the  inquir}^  as  being  a  basis  for  formulating  new  legisla- 
tion or  correcting  faulty  statutes  currently  in  force.  "We  are  here 
because  there  has  been  brought  to  our  attention  a  very  critical  situa- 
tion that  exists  within  certain  housing  units  in  the  County  of  Orange," 
Chairman  Ilanna  announced.  "  [It  appears  that  a  number  of  people 
have  purchased  homes  under  contracts  of  sale]  in  such  manner  that 
[they]  are  *  *  *  in  a  quandary  as  to  what  tlieir  particular  status  is 
with  respect  to  their  riizhts." 

The  first  Avitness,  Mr.  E.  C.  Williamson,  described  the  arrangements 
made  for  the  financing  of  his  home,  wliich  is  one  of  the  houses  in  Tract 
2413,  City  of  Orange.  He  stated  that  the  tract  is  approximately  two 
years  old  and  that  when  he  moved  in  he  reached  an  agreement  with 
Alpert  Realty  on  a  price  of  $14,200.  "We  were  to  pay  $295  down,  and  a 
contract  was  to  be  presented."  Several  days  later,  according  to  Mr. 
Williamson,  he  was  given  a  contract  which  stated  that,  after  42 
monthly  payments  al  $111,  the  buyer  would  have  paid  enough  money 
to  constitute  a  true  down  payment.  "At  that  time  the  contract  would 
be  submitted  to  escrow  and  we  would  be  granted  a  trust  deed."  Mr. 
Williamson  pointed  out  that  he,  and  others,  have  subsequently  discov- 
ered that  their  contracts  bear  only  the  signature  of  the  buyer  and,  as 
such,  are  not  satisfactory  agreements. 

lie  explained  tliat  he  and  other  home  buyers  were  alarmed  when  Pa- 
cific Savings  and  Loan  Association  served  foreclosure  notices  on  residents 
of  Tract  2317,  City  of  Anaheim."*  *  *  Two  or  three  days  later,  *  *  *a 
man  from  the  first  mortgage  holder  on  our  property  *  *  *  came  to  our 
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tract  and  asked  questions  and  indicated  very  strongly  that  we  [were 
also]  in  the  same  situation  in  that  the  payments  on  tlie  first  mortgage 

*  *  *  were  delinquent  and  we  were  subject  to  foreclosure  proceedings 

*  *  *  under  a  blanket  deed  of  trust  for  the  some  forty  homes  involved 

*  *  *  ,"  Mr.  Willamson  related.  He  added  that,  with  few  exceptions, 
all  home  buyers  were  current  in  their  payments  and  that  the  payments 
had  been  made,  in  toio,  to  Aero  Properties,  Inc. 

In  response  to  questioning  by  Chairman  Ilanna,  Mr.  Williamson 
said  that  he  had  occupied  his  home  on  September  2,  1958,  and  that, 
since  that  time  he  had  made  considerable  improvements  on  the  property. 

CHAIRMAN  HANNA:  What  are  those  improvements? 

MR.  WILLIAMSON  :  We  have  installed  a  lavpn,  both  front  and  rear ;  a  con- 
siderable amount  of  landscapins  in  flowers  and  shrubbery ;  a  redwood  fence ; 
some  cement  work  ;  and  we  have  started  on  a  16'  by  24'  patio. 

CHAIRMAN  HANNA :  Besides  the  blisters  and  perspiration  of  the  weekends 
that  you  have  put  into  these  projects,  can  you  estimate  about  [what  you  have 
expended,  financially,  on  the  property]  ? 

MR.  WILIAMSON  :  *   *  *  Between  $650  and  $700. 

CHAIRMAN  HANNA :  Have  I  assumed  correctly  that  you  and  your  wife 
have  done  most  of  the  work  in  connection  with  these  improvements  yourself? 

MR.  WILLIAMSON :  That  is  correct.  With  the  exception  of  the  fence,  all 
of  our  work  has  been  done  ourselves. 

With  respect  to  encumbrances  on  the  property,  Mr.  Williamson 
stated  that  Wilshire  First  Federal  Savings  &  Loan  Association  held  the 
first  mortgage  and  that  a  second  mortgage  of  approximately  $2,700  ex- 
isted. He  could  not  name  the  holder  of  this  second  deed  of  trust,  but  he 
guessed  that  it  was  either  Aero  Properties  "or  one  of  their  corporate 
identities."  At  this  point  Assemblyman  Sumner  wanted  to  know 
whether  the  sales  contract  recited  the  encumbrances  and  Mr.  Williamson 
responded  that  onl.y  the  holder  of  the  first  trust  deed  was  named.  While 
he  has  never  had  his  property  appraised,  he  noted  that  offers  of  $16,000 
and  $16,500  had  been  made  on  neighboring  houses. 

Mr.  R.  T.  Foster  (of  Tract  1646)  told  the  committee  he  had  little 
to  add  to  the  testimony  of  Mr.  Williamson  "*  *  *  excepting  that,  in 
my  estimation,  Walker  and  Lee,  who  are  the  brokers  in  this  particular 
tract,  didn't  [draAv  up  the  contracts]  properly."  He  added  that  buyers 
who  had  triecl  to  have  the  contracts  recorded  for  purposes  of  veterans' 
tax  exemption  had  encountered  difficulties.  Mr.  Foster  described  one 
paradoxical  situation  that  had  developed  because  of  the  character  of 
the  financial  arrangements.  "*  *  *  One  party  in  particular  has  been 
in  this  house  for  one  year  [and]  hasn't  paid  anybody  anything  because 
the  company  can't  collect — because  it  is  going  through  F.H.A —  and 
F.H.A.  won't  approve  it  *  *  *  because  they  can't  clear  title  to  the 
house." 

Mr.  Foster  said  that  $80,000  was  still  owed  the  parties  who  sold  the 
land  for  his  particular  tract.  "Besides  that,"  he  continued,  "I  know 
that  there  is  a  mechanic's  lien  on  the  tract  *  *  *  and  the  City  of 
Anaheim  has  the  builder  under  bond  to  complete  certain  public  im- 
provements *  *  *." 

Chairman  Hanna  then  asked  him  whether  it  was  true  that  the  persoAS 
selling  him  his  house  had  assured  him  that  the  transaction  would  meet 
the  approval  of  the  Federal  Housing  Administration  and  that,  further, 
he  would  be  in  a  "better"  position  if  he  bought  under  contract  for  a 
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year  and  then  applied  throiijjh  the  F.TI.A.  Mr.  Foster  affirmed  that 
this  was  so. 

CHAIRMAN  HANNA :  Were  *  *  *  these  representations  made  to  you  by 
anyone  other  than  representatives  of  Walker  and  Lee? 

MR.  FOSTER  :  No,  sir,  they  were  not.  That  was  strictly  from  a  salesman 
from  Walker  and  Lee. 

CHAIRMAN  HANNA  :  Do  you  know  who  the  contractor  was  that  built  the 
house  you  are  in? 

MR.  FOSTER  :  Hintz  Construction  Company. 

The  witness  stated  he  negotiated  to  pay  approximately  $14,000  for 
his  home;  that  he  was  initially  offered  payments  of  $94  a  month  but 
that,  at  his  insistence,  the  payments  were  increased  so  as  to  adequately 
cover  taxes.  Mr.  Foster  was  tlien  asked  about  the  encumbrances  on  his 
property  and  he  recited  that  there  was,  in  addition  to  the  first  trust 
deed,  a  second  trust  deed  held  by  the  original  owner  of  the  land,^  the 
mechanic's  lien  previously  mentioned,  and  still  another  trust  deed. 

CHAIRMAN  HANNA:  Who  is  the  holder  of  this  second  mortgage  *   *   *? 
MR.  FOSTER  :  *  *  *  It  is  Criterion  Company  which,  I  believe  they  stated, 
is  a  subsidiary  of  this  [Aero  Properties]. 

CHAIRMAN  HANNA:   To  whom  do  you  make  your  payments?  *  ♦   ♦  In 
other   words,   the   $104   that  you   say   you   are  paying   a   month — that   is   paid 
directly  to  the  Criterion  Company? 
MR.  FOSTER  :  That's  right. 

******* 
CHAIRMAN    HANNA :   *  *  *  Have   you    always    made  your   payments   to 
Criterion  V 

MR.  FOSTER  :  No.  AVhen  the  thing  first  started  we  made  them  to  Tenom 
Homes,-  and  after  we  made  two  payments  we  were  notified  that  this  Criterion 
Corporation  had  bought  out  their  interest  in  the  property  and  that  we  were  to 
make  our  future  payments  to  the  Criterion  Company. 

CHAIRMAN  HANNA :  Have  you  made  your  payments  every  month  as 
[they]   have  come  due? 

MR.  FOSTER:  Yes.  I  have  this  bookkeeping  record  of  it.  The  last  payment 
recorded  in  here  is  February  1st.  My  March  payment  is  not  [due  for  three 
days  yet]. 

******* 
CHAIRMAN  HANNA:   And  still  your  property  has  received  this  notice  of 
default? 

MR.  FOSTER  :  That's  right. 

Assemblyman  Snmner  inquired  of  Mr.  Foster  what  assumptions  he 
made  at  tlie  time  he  negotiated  for  purchase  of  the  house.  The  latter 
stated  he  made  no  inquiries  as  to  title,  easements  or  rights  to  the  prop- 
erty. He  did  insist  that  he  felt  it  incumbent  on  real  estate  salesmen 
that  they  inform  the  buyer  fully,  Avhether  or  not  the  buyer  makes  in- 
([uiries.  At  this  jioint  Mr.  Foster  respond  affirmatively  when  asked 
by  the  chairman  whether  he  was  furnished  a  copy  of  a  form  bearing 
the  heading  of  tlie  Division  of  Keal  Estate  and  setting  forth  the  basic 
eonditit)n  under  which  the  house  was  sold. 


'  The  Notice  of  Default  and  Election  to  Sell  under  Deed  of  Trust  was  exercised  by 

this  holder. 
'  Yenom    Homes,    Inc.,    was   a   corporate   subsidiary   of   the   John   T.    Iliiitz   Con.struc- 

tion  Co. 
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Assemblyman  Rees  then  undertook  a  line  of  questioning  to  establish 
the  aggregate  liens  against  Mr.  Foster's  property  (priced  at  $13,458 
in  the  sales  contract).  It  developed  that  the  total  encumbrances,  of 
one  sort  or  anotlier,  exceeded  the  valuation  of  the  property  by  be- 
tween $1,200  and  $1,500. 

In  response  to  questioning  by  Assemblyman  Marks,  Mr.  Foster  ad- 
mitted that  he  had  read  the  sales  contract  "roughly"  and,  while  the 
salesman  had  not  undertaken  to  explain  its  provisions  to  him,  he  had 
asked  no  questions  prior  to  signing. 

The  committee  then  heard  from  Mrs.  Harry  McDonald  who  stated 
that  she  and  her  husband  purchased  their  home  from  Tietz  Construc- 
tion Co.  and  that  they  had  not  read  the  sales  documents  thoroughly 
because  they  were  so  anxious  to  have  a  home.  "*  *  *  We  paid  $270 
down  and  we  understood  that  there  would  be  a  second  on  the  prop- 
erty, ' '  Mrs.  McDonald  said.  ' '  So  he  had  us  sign  a  note  for  the  rest  of 
the  down  payment,  which  was  $2,000.  And  they  told  us  at  the  time 
that  the  property  was  $14,750  but  that  they  would  sell  it  to  us  for 
$14,600  because  it  had  been  lived  in  before."  In  addition  to  the  second 
trust  deed  just  mentioned,  there  was  a  first  trust  deed  of  $11,350  and 
another  trust  deed  for  $1,480,  held  by  Manhattan  Terrace,  Inc.  Mrs. 
McDonald  said  it  was  their  understanding  that  the  last  note  would  be 
due  in  five  years  "and  that  it  was  just  a  note  for  us  to  buy  the  house 
— there  would  be  no  interest  or  anything  on  it. ' '  She  and  her  husband 
were  subsequently  informed  that  the  note  had  been  sold  to  Aero  Prop- 
erties, Inc.,  and  that  they  would,  indeed,  have  to  pay  interest  (6  per- 
cent per  annum)  and  that,  furthermore,  half  of  it  would  be  due  in 
October  1961,  and  the  other  half  payable  two  years  after  that.  The 
$2,000  note  taken  by  the  Tietz  company  was  also  found  to  have  been 
sold  to  Los  Angeles  Trust  Deed  &  Mortgage  Exchange. 

Assemblyman  Rees  asked  to  see  a  copy  of  the  note  Mrs.  McDonald 
had  signed  with  Tietz  Construction  Co.  but  she  replied  that  the  only 
paper  which  she  had  a  copy  of  was  the  receipt  for  the  original  $270 
"down  payment."  She  explained  that  she  had  requested  copies  of  the 
documents  of  the  person  doing  the  negotiations  for  Tietz  Construction 
Co.  and  that  this  person  had  declined,  saying,  "You  will  move  into  the 
property  now  and  it  will  go  through  escrow  and  at  that  time  you  will 
receive  a  copy  of  your  grant  deed,  plus  all  of  the  copies  of  the  papers 
that  you  have  signed."  (Mrs.  McDonald  occupied  the  property  in 
November  1957.)  She  stated  that  she  had  been  furnished  a  grant  deed 
to  the  property. 

The  chairman  then  called  Mr.  Ralph  Hill  of  the  Title  Insurance 
and  Trust  Co.  Mr.  Hill  stated  that  Tract  2317  was  sold  as  acreage  by 
Chelsea  Holding  Co.  to  three  corporations — Alfiue,  Norseman  and 
Viking.""^  They  executed  a  blanket  deed  of  trust  in  the  amount  of 
"around  $58,000,"  containing  provisions  that  would  subordinate  it  to 
a  construction  loan.  The  interest  of  these  three  corporations  was  sold 
to  Aero  Properties,  Inc.  The  latter  then  originated  individual  deeds 
of  trust    (ranging  from  $1,600  to  $3,500  per  home)    which  were,   of 

a  Alfine  Estates,  Inc.,  Viking  Homes,  Inc.,  and  Norseman  Builders,  Inc.,  are  subsidiary 
corporations  of  the  John  T.  Hintz  Construction  Co. 
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course,  junior  to  the  blanket  trust  deed  and  the  construction  loans  from 
Pacific  Savings  &  Loan  Association.'* 

ASSEMBLYMAN  REES  :  Do  you  know  if  there  is  any  connection  between 

the  person  ♦  •  •  who  owned  Alfine,  Norseman  and  Viking  [on  the  one  hand], 
and  Aero  Properties? 

MR.  HILL:  I  have  no  knowledge  as  to  that.  I  have  nothing  to  indicate  that 
there  would  be  any  connection. 

ASSEMBLYMAN  REES  :  ♦  *  ♦  What  would  he  the  purpose  of  having  three 
separate  corporations  with  the  same  management  ♦  ♦  ♦  signing  the  deeds  on 
one  piece  of  land  which  is  primarily  one  project? 

MR.  HILL:  I  think  it  is  a  common  situation  for  developers  to  do  that  and, 
as  I  understand,  it  is  for  tax  purposes.  *  *  * 

ASSEMBLYMAN  SUMNER:  Did  you  discover  whether  or  not  a  substantial 
number  of  the  tenants  had  recorded  contracts  of  sale  for  this  property  *   *  ♦? 

MR.  HILL:  I  do  not  recall  seeing  that  there  were  any  contracts  recorded  in 
that  particular  tract. 

ASSEMBLY^L\N  SUMNER  :  None  at  all? 

MR.  HILL:  None  at  all. 

Chairman  Ilanna  called  Mr.  John  A.  Wylie  who  indicated  that  he 
was  a  resident  of  Tract  2317.  ]\Ir.  AVylie  slunved  the  committee  a  receipt 
of  deposit  indicating  that  the  total  purchase  price  on  his  house  was 
$14,795,  with  stipulations  for  $100  payment  upon  execution  Avith  lump 
sum  remittance  of  $385  to  follow,  plus  monthly  payments  of  $85  there- 
after. Assemblyman  Marks  asked  the  witness  if  he  recalled  whether 
the  statement  required  by  the  Division  of  Real  Estate  cited  all  en- 
cumbrances on  the  property.  Mr.  Wylie  replied  that  he  could  not 
remember. 

Mr.  "Wylie  stated  that  there  were  several  people  in  Tract  2317  who 
had  made  considerable  improvements  on  homes  originally  priced  in  the 
neighborhood  of  $14,000  and  who  had  subsequently  discovered  that  the 
encumbrances  upon  their  propertv  amounted  to  "anywhere  from 
$16,000  to  $17,500." 

The  next  person  to  testify  was  attorney  James  E.  Walker  who,  as 
attorney  for  the  estate  o^f  Otilge  ITein,  had  signed  the  notices  of  default 
on  the  homes  in  Tract  1646.  "Sir.  AValker  corrected  the  testimony  of  Mr. 
Foster  in  regard  to  the  amount  of  the  blanket  trust  deed ;  according  to 
the  former  it  was  "something  more  than  $20,000,"  and  not  $80,000  as 
had  been  previously  stated.  In  return  for  sale  of  the  land,  he  elaborated, 
a  subordinated  first  trust  deed  was  taken.  In  response  to  a  direct  ques- 
tion as  to  whether  any  payments  had  been  made  on  this  trust  deed,  Mr. 
"Walker  replied  in  the  negative.  lie  affirmed  that  the  full  amount  of  the 
note  was  due  in  June  1060  and  that  foreclosure  action  had  been  in- 
stigated on  the  basis  of  three  consecutive  defaults  in  interest  pa^Tnents. 

In  response  to  a  question  from  Assemblyman  Rees,  it  was  clarified 
that  responsibility  for  the  aforementioned  payments  rested  with  Aero 
Properties,  Inc.,  which  was  receiving  monthly  payments  from  the  home 
buyers  in  the  tract. 

The  question  was  asked  of  Mr.  "Walker,  "When  your  clients  agreed 
to  a  subordination  clause  in  their  security  did  they  limit  the  contractor 
to  a  specific  amount  of  construction  loan  or  was  that  left  open  to  the 

'  The  reader  is  cautioned  not  to  confuse  the  arrangements  for  this  tract  with  those 
concluded  for  Tract  241,3. 
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contractor  for  any  amount  that  he  might  wish  ?  ' '  My  recollection, ' '  Mr. 
Walker  responded,  ' '  is  that  we  depended  on  the  contractor  *  *  *. " 

Mrs.  Barbara  Menefee,  a  resident  of  Tract  2317,  told  the  committee 
that,  after  she  and  her  husband  had  reduced  the  outstanding  debt  on 
their  property  to  $13,800  (the  initial  balance  was  $14,295),  they  dis- 
covered that  encumbrances  on  the  property  totaled  $15,100.  The  Mene- 
fees  contracted  for  their  home  in  September  1959  with  a  down  pay- 
ment of  $485.  In  response  to  a  question  from  Chairman  Hanna,  Mrs. 
Menefee  said  she  did  not  know  the  due  dates  on  any  of  the  trust  deeds 
junior  to  the  original  $10,700  note  held  by  Pacific  Savings  &  Loan  As- 
sociation. 

Mr.  W.  Mosley  Jones,  president  of  Pacific  Savings,  told  the  com- 
mittee that  his  association  made  first  trust  deed  construction  loans  on 
44  houses  in  Tract  2317  in  March  1958.  The  "firsts"  were  for  $10,700 
each  and  Mr.  Jones  noted  that  the  title  report  indicated  that  a  trust 
deed  amounting  to  $51,475  was  given  to  the  Chelsea  Holding  Co.  for  the 
balance  due  on  the  purchase  of  the  land.  "Our  contact  with  [Chelsea] 
indicates  that  the  balance  on  that  now  is  approximately  $46,000,"  Mr. 
Jones  reported.  "This  [second  trust  deed]  was  on  the  whole  tract;  it 
was  not  apportioned  among  the  various  houses. ' ' 

Mr.  Jones  testified  that  in  May  1959  pa\Tnents  on  the  first  deeds 
of  trust  began  coming  from  Aero  Properties,  Inc.,  in  lump  sum.  "We 
sent  [Aero  Properties]  a  customary  form  to  fill  out  where  there  is  a 
new  owner.  They  never  did  fill  it  out  or  send  it  back  to  us."  Aero 
Properties,  according  to  Mr.  Jones,  made  regular  pajnnents  until 
November  1,  1959  when  the  payment  due  on  October  1  was  remitted. 
"From  then  until  approximately  February  11  [1960],  when  they  paid 
up  all  of  the  existing  defaults  and  cured  the  foreclosure  we  had  pend- 
ing," no  payments  were  forwarded  to  Pacific  Savings.  The  witness 
stated  that  his  institution  had  great  difficulty,  during  the  hiatus,  mak- 
ing contact  with  responsible  officers  of  Aero  Properties.^ 

Early  this  year  Mr.  Jones  ordered  a  title  search  which  showed,  in  ad- 
dition to  the  construction  loan  and  the  second  held  by  Chelsea,  a  third 
trust  deed  in  the  amount  of  $3,500  executed  in  favor  of  Litel  Co.  with 
Inland  Title  Co.  as  insurer.  On  July  22,  1959  this  third  trust  deed  was 
assigned  to  Mason  Mortgage  and  Investment  Corporation.  "It  is  my 
understanding  that  this  third  trust  deed  is  *  *  *  against  each  of  the 
lots."  Mr.  Jones  said.^ 

Asked  for  suggestions  as  to  remedial  legislation,  Mr.  Jones  replied, 
"I  think  that  we  should  have  a  law — Avhich  should  probably  be  in  the 
Penal  Code — which  simply  says  it  shall  be  unlawful  to  encumber  prop- 
erties sold  on  contract  beyond  the  amount  of  the  contract  price,  or 
which  matures  prior  to  the  maturity  of  the  contract,  or  which,  in  foto 
of  all  encumbrances,  creates  monthly  installments  in  excess  of  the  con- 
tract installment."  Eespouding  to  a  question  by  Assemblyman  Sumner, 
the  witness  saw  "no  objection"  to  a  requirement  that,  when  a  trust 
deed  holder  forecloses,  notice  be  given  to  the  occupant  of  the  property 

sMr.  Jones  testified  that  his  sole  contact  with  a  representative  of  Aero  Properties 
occurred  on  February  11,  1960,  when  he  accepted  a  check  from  Arthur  Gordon 
Eldred  to  satisfy  the  amount  delinquent  ($21,310.49). 

«  Mr.  Jones  subsequently  pointed  out  that  he  could  not  affirm  that  all  the  third  trust 
deeds  were  assigned  to  Mason  Mortgage. 
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in  question  as  well  as  the  defaulter.  In  another  regard,  Mr.  Jones  ob- 
served that  he  thoufrht  it  "*  *  *  really  rather  extraordinary  that,  dur- 
ing the  whole  history  of  California  *  *  *,  somebody  hasn't  done  some- 
ing  to  protect  these  contract  purchasers  against  loans  subsequently 
created  which  they  liave  no  power  to  protect  themselves  against." 

Mrs.  Cosette  M.  Palmer  coiuijlained  that  she  and  her  husband  had 
paid  in  excess  of  $().()U0  to  IJainicr  Realty  Co.  on  a  home  in  Tract  2316, 
Garden  Grove,  with  the  expectation  of  arranging  financing  through 
the  Cal-Vet  program.  She  subse.'iuently  discovered  that  involuntary 
bankruptcy  ])roceedings  had  been  filed  against  the  company.  She  ex- 
pressed fear  for  the  loss  of  her  investment  in  the  property.  Pending 
escrow  approval,  she  and  her  husband  were  to  pay  rent  on  the  house. 
In  response  to  a  question  from  Assemblyman  Marks,  Mrs.  Palmer  indi- 
cated she  was  not  given  credit  as  payment  on  the  home  for  the  rent 
monej's  already  r(Mnitted. 

Mr.  John  G.  Wood  told  tlie  committee  of  his  difficulties  with  Aero 
Properties  in  getting  ]\Ir.  John  Sternberg  of  that  firm  to  record  the 
deed  to  his  property.  ]\Ir.  Wood  stated  he  made  a  down  payment  of 
$2,451  to  P'uUerton  Mortgage  Co.  and  that  he  desired  to  arrange  financ- 
ing tlirough  the  FHA.  "So  the  only  thing  that  is  holding  it  up  is  the 
false  promises  of  Mr.  Sternberg  to  send  the  money  in,  to  transfer  the 
deed  from  Emerald  [Investment  Properties]  to  Aero  Properties;  then 
they  just  seem  to  sit  back  and  not  make  any  effort  whatsoever  to  make 
these  transactions,"  Mr.  Wood  stated. 

Chairman  Ilanna  asked  Mr.  Don  T.  McMullen,  representing  the 
Walker  &  Lee  companj-,  if  he  desired  to  make  a  statement.  Mr. 
Mcilullen  noted  that  certain  witnesses  had  complained  of  not  seeing 
the  statement  recjuired  by  the  Division  of  Real  Estate.  He  pointed  to 
a  phrase  in  Walker  &  Lee's  deposit  receipt  which  reads,  "Notice:  I 
have  received  and  read  a  copy  of  the  Real  Estate  Commissioner's 
Public  Report."  He  observed  that  under  this  statement  is  a  line  for 
the  signature  of  the  buyer.  Chairman  Ilanna  pointed  out  that,  on  the 
other  hand,  the  receijit  does  not  ])rovide  for  a  listing  of  encumbrances 
on  tlie  property  in  question.  "*  *  *  ^Ve  are  provided  with  very  little 
information  ourselves  as  to  the  first  and  second  trust  deeds,"  Mr. 
Mc^Inllen  i-e])lied.  "It  is  a  straight  land  contract  program — 100  per- 
cent down  payments  specifically  are  outlined  in  the  contract  provided 
by  Walker  &  Lee."  He  later  elaborated  that  his  firm  sells  according  to 
stipulations  set  forth  by  the  subdivider  and  price  lists  are  provided  by 
the  builder,  and,  in  response  to  a  ((uestion,  he  quoted  the  usual  com- 
mission on  the  houses  involved  at  the  hearing  as  being  approximately 
$200.  It  was  also  brought  out  tliat  AValker  &  Lee  does  not  conclude 
sales  contracts  witli  liome  buyers. 

Mr.  Ray  K.  Cherry,  speaking  on  behalf  of  the  Home  Builders  Asso- 
ciation of  lios  Angeles,  Orange  and  Ventura  Counties,  pledged  his  or- 
ganization's assistance  "in  helping  to  clear  up  and  eliminate  any  and 
all  practices  and  procedures  which  tend  to  adversely  affect  our  industry 
and  the  security  and  well-being  of  our  customers,  the  home  buyer." 

Assemblyman  Rees  asked  about  the  incidence  of  use  of  home  .sales 
contracts.  !Mr.  Cherry  replied  that  their  usage  fluctuates  according  to 
the  money  market  and  he  agreed  with  Chairman   Ilanna 's  .sentiment 
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that  the  current  federal  "tij^'ht  money"  policy  is  inspiring  their  usage 
at  this  time. 

ASSEMBLYMAN   REES :  As   a   rule,    most   of   the    home    builders    usually 
get  rid  of   [their]    contracts  as  fast  as  they  can,   don't  they   *   *   *  v 
MR.  CHERRY  :   Not  the  usual  run,  no,  sir. 
ASSEMBLYMAN  REES  :  They  do  not? 
MR.  CHERRY  :  No,  sir. 

ASSEMBLYMAN  REES  :  You  just  kind  of  hold  those  all  the  time? 
MR.  CHERRY  :  Yes,  sir. 

ASSEMBLYMAN  REES  :  You  don't  "shoot  them  out"? 
MR.  CHERRY  :   I  haven't  sold  one  in  10  years. 

Posing  a  hypothetical  situation,  Mr.  Cherry  said  that  if  he  had  a 
$10,000  house  for  sale  and  could  arrange  a  $7,500  first  trust  deed  for 
the  buyer,  he  would  finance  the  balance  himself  and  retain  the  second 
trust  deed.  In  response  to  a  comment  by  Chairman  Hanna,  he  conceded 
that  it  frequently  happens  that  a  contractor  in  just  such  a  situation 
would  discount  the  second  immediately. 

Assemblyman  Marks  wondered  whether  the  rental  agreements  men- 
tioned in  the  previous  testimony  were  widespread.  Mr.  Cherry  said  it 
was  a  common  practice  to  put  a  buj^er  under  contract  or  sign  him  up 
on  a  rental  agreement  pending  approval  through  escrow.  In  either  case, 
the  monthly  amounts  paid  by  the  home  buyer  do  not  reduce  the  princi- 
pal on  the  price  of  the  house. 

Mr.  Cherry  responded  aiKrmatively  when  asked  by  Assemblyman 
Willson  if  the  "typical"  contract  reserves  the  right  to  further  en- 
cumber property  being  sold.  He  stated  a  number  of  builders  go  back 
to  the  original  lender  when,  with  the  passage  of  time,  the  property 
has  appreciated  in  value.  "*  *  *  But  in  so  doing,  we  have  to  certify 
to  the  title  company  *  *  *  that  *  *  *  the  total  amount  of  encum- 
brance does  not  exceed  the  amount  of  the  contract,"  Mr.  Cherry  ex- 
plained. "Now,  that  is  controlled  where  you  work  through  your  same 
lender,  but  the  trouble  is  here,  as  explained  today,  [when]  you  go  out 
and  peddle  them  in  the  market,  you  might  get  in  trouble." 

Assistant  Real  Estate  Commissioner  Gerald  Harrington  told  the 
committee  that  the  law  requires  a  subdivider  to  impound  any  deposits 
he  takes,  depending  upon  the  type  of  encumbrances.  "If  there  is  a 
blanket  encumbrance  on  the  property,  he  must  impound  the  money  in 
escrow  or  furnish  a  bond  [or  a  comparable  alternative]."  When  there 
is  no  blanket  encumbrance,  "the  money  normally  must  be  placed  in 
escrow  or  a  trust  account  until  such  time  as  the  purchaser  has  received 
his  deed  or  other  equitable  interests,  which  would  be  a  contract. ' '  "^ 
Only  when  the  sole  encumbrances  are  against  individual  lots  is  it  per- 
missible for  the  money  to  be  released  upon  delivery  of  the  contract  to 
the  buyer. 

MR.  HARRINGTON :  I  might  clarify  [that.]  Under  the  first  section,  where 
there  is  a  blanket  encumbrance,  not  only  must  the  initial  deposit  be  impounded, 
but  all  monies  that  are  paid  must  be  impounded  until  such  time  as  there  is  a 
release  from  that  blanket  encumbrance. 

CHAIRMAN  HANNA:  [Then,  in  the  instances  testified  to  by  Mr.  Walker], 
all  of  that  money  should  have  been  impounded — or  bonded — right  up  to  the 
present  time,  since  he  just  testified  to  us  that  it  has  not  been  paid? 


'Mr.  Harrington  cited  Sections  11013.2  and  11013.4,  Business  and  Professions  Code. 
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MR.  HARRINGTON  :  Yes,  sir. 

CHAIRMAN  HANNA :  Alright.  Has  your  oflSce  taken  any  action  in  that 
matter? 

MR.  HARRINGTON :  Yes,  sir.  "We  have  made  our  investigation,  we  have 
turned  the  entire  matter  over  to  the  district  attorney  who,  according  to  the 
Business  and  Professions  Code,  is  the  one  to  prosecute  when  there  is  a 
violation  of  law.  That  pertains  to  Tract  2317. 

Mr.  Harriugtou  also  observed  that  the  Division  of  Real  Estate:  (1) 
must  be  informed  any  time  there  is  a  sale  of  five  or  more  lots  in  a  sub- 
division; (2)  must  be  reported  to  when  a  purchaser  of  five  or  more  lots 
offers  them  to  the  public;  (3)  must  be  apprised  by  a  subdivider  as  to 
the  type  of  document  that  he  intends  to  use  to  convey  title  or  equitable 
interests;  (4)  must  approve  the  form  of  contract  to  be  used.  Mr.  Har- 
rington pointed  out  that,  in  the  case  at  hand,  each  of  these  requirements 
was  violated. 

Chairman  Hanna  asked  him  if  it  would  be  desirable  to  require  full 
disclosure  of  encumbrances  on  property  to  the  prospective  buyer.  "I 
think  it  would  be  a  good  thing,"  Mr.  Harrington  replied,  "but  I  am 
not  so  certain  that  it  would  mean  too  much  to  [most]  purchasers.  They 
still  don't  understand  what  they  are  getting  into."  He  suggested,  as  an 
alternative,  that  further  attention  be  given  to  bond  requirements. 

Mr.  Herbert  Smith,  Assistant  Commissioner  of  Corporations,  was 
the  next  individual  to  testify.  He  told  the  committee  that  his  division 
had  received  information  that  Aero  Properties  had  created  a  series  of 
promissory  notes  which  were  sold  to  Los  Angeles  Trust  Deed  &  Mort- 
gage Exchange  for  ultimate  sale  to  the  public.  "On  December  10,  1959, 
we  issued  a  Desist  and  Refrain  Order  to  a  number  of  corporations — 
among  which  was  included  Aero  Properties — ordering  them  not  to  sell 
or  offer  for  sale  to  the  public  promissory  notes  secured  by  deeds  of  trust 
for  the  reason  that  they  did  not  have  a  permit  from  the  Commissioner  of 
Corporations  and,  further,  that  the  named  companies  did  not  have  a 
license  as  a  security  broker,"  Mr.  Smith  related.^ 

Mr.  Smith  also  reported  that  Mr.  Alfred  Littman,  identifying  him- 
self as  the  controlling  person  in  Aero  Properties,  had  created  some 
288  promissory  notes  secured  by  trust  deeds.  "Those  notes  were  then 
acquired  by  Los  Angeles  Trust  Deed  &  ^Mortgage  Exchange  which,  ac- 
cording to  the  testimony,  actually  put  up  the  money  and  [they]  were 
sold  by  that  company  to  their  investors."  Mr.  Smith  then  modified  this 
statement  to  the  extent  that  the  notes  might  have  been  executed  by 
Globe  Service  Company  **or  one  of  those  other  properties."^ 

Mr.  Smith  stated  his  opinion  that  ' '  these  notes  do  constitute  a  series, 
all  executed  by  the  same  maker,  each  being  offered  to  the  public"  and 
that,  therefore,  the  act  comes  within  the  scope  of  the  Corporate  Secur- 
ities Law.  The  penalty  for  violating  the  law  is  a  felony,  he  noted,  and 
to  i-ssue  and  sell  securities  without  a  permit  from  the  corporations  com- 
missioner is  a  felony. 


•Among  the  corporations  referred  to  by  Mr.  Smith  was  L.A.T.D.  which  first  objected 

to  the  order  and  demanded  a  hearing,  then  withdrew  the  demand.  Consequently, 

the  order  stands. 
•  The    "other   properties"    were    identified   as    Quality    Properties.    Loyalty    Properties, 

Challenge  Properties  and  Dependable  Properties — all  of  which,  according  to  ilr. 

Smith,  were  controlled  by  Alfred  Littman. 
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In  response  to  a  question  by  Assemblyman  Rees,  Mr.  Smith  stated 
that  the  Division  of  Corporations  has  information  that  a  principal  of 
L.A.T.D.  is  a  50  percent  holder  of  a  corporation  held  by  either  Globe 
Service  or  Aero  Properties,  "or  one  of  those  other  companies."  ^^ 

Mr.  Denny  Dennison,  speaking  as  president  of  the  Independent 
Mortgage  Bankers  Association,  expressed  concern  over  the  revelations 
made  at  the  hearing  and  warned  that,  "if  not  corrected  now  it  might 
very  well  happen  again — especially  when  a  slide  in  our  economy 
occurs."  He  showed  the  committee  clippings  from  newspapers  in  San 
Diego,  one  of  which  reported,  in  August,  1959,  an  instance  where 
there  was  $78,000  worth  of  financing  on  a  $35,000  home.  He  then 
itemized  certain  general  reforms  which  he  considered  ought  to  be  en- 
acted by  the  Legislature  and  promised  to  elaborate  on  them  at  a  sub- 
sequent date. 

ii  *  *  *  J  -^ould  like  to  make  very  clear  that  the  type  of  trust  deeds 
that  have  been  discussed  here  today  are  discounted  trust  deeds.  They 
are  not  "hard  money"  trust  deeds.  *  *  *  It  would  be  an  unfortunate 
situation  to  have  the  thousands  of  ethical  brokers  [in  'hard  money' 
trust  deeds  suffer  from  unwarranted  publicity  here]." 

Upon  conclusion  of  Mr.  Dennison 's  remarks.  Chairman  Hanna  de- 
clared the  hearing  adjourned. 

i»  On  May  20,  1960,  in  his  Findings  of  Fact  and  Conclusions  of  Law  (Securities  d 
Exchange  Commission  v.  Los  Angeles  Trust  Deed  &  Mortgage  Exchange,  et  at), 
U.S.  District  Judge  Thurmond  Clarlte  stated,  "The  evidence  suggests,  but  does 
not  fully  establish,  that  David  Farrell  had  a  50  percent  stock  interest  in  [Aero 
Properties,  Inc.]." 
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The  hearing  Avas  conducted  in  Room  916  of  the  Mirror  Building  in 
Los  Angeles  and  was  called  to  order  at  10  a.m.  by  Chairman  Ilanna. 
The  latter  opened  the  hearing  by  stating  that  there  are  three  basic 
areas  of  mortgage  financing  with  Avhich  the  committee  is  concerned. 
These  consist  of:  (1)  the  cost  of  a  home  to  the  buyer;  (2)  the  flow  of 
money  into  primary  and  secondary  financing  for  home  construction; 
(3)  investor  interests — especially  of  persons  investing  in  secondary 
financing. 

On  the  day  of  the  hearing,  the  plan  of  Corporations  Commissioner 
John  G.  Sobieski  for  the  formation  of  trust  deed  certificate  companies 
was  promulgated,  subject  to  modifications.^  In  this  context,  then, 
much  of  the  testimony  given  by  Mr.  Herbert  A.  Smith,  Assistant  Com- 
inissioner  of  Corporation.s,  related  to  lliat  pro])()sal. 

In  his  opening  remarks.  JMr.  Smith  stated  that  the  Corporation  Com- 
missi(mer's  primary  interest  lay  in  the  security  aspects  of  the  trust 
deed  business  and  he  proceeded  to  describe,  in  general  terms,  the  prob- 
lem areas  confronted  by  the  Division  of  Corporations  in  developing 
regulation. 

Mr.  Smitli  then  outlined  the  plan  as  providing  that:  (1)  minimum 
capitalization  of  the  companies  in  the  "pool"  would  be  .$1()0,0()();  (2) 
trust  deeds  going  into  the  ])ool  would  be  appraised  by  "qualified 
appraisers";  (3)  fractional  interests  in  the  pool  would  be  sold  in  the 
form  of  certificates;  (4)  the  certificates  would  not  be  worth  less  than 
$1,000  par;  (5)  certificates  would  be  sold  in  a  10-to-l  ratio — i.e., 
$100,000  capitalization  could  support  $1,000,000  worth  of  certificates; 
(6)  the  certificate-to-capital  ratio  could  decrease  at  intervals,  depend- 
ing on  the  amount  of  capitalization;  (7)  dociunents  evidencing  the 
trust  deeds  going  into  the  pool  would  be  placed  in  a  bank  or  escrow; 
(8)  aggregate  par  value  of  trust  deeds  would  not  exceed  100  percent 
of  the  appraised  value  of  the  respective  property;  (9)  properties 
securing  the  trust  deeds  in  the  pool  would  be  diversified  as  to  location; 
(10)  ofiicers  of  participating  companies  would  be  bonded;  (11)  the 
companies  would  be  required  to  report  i)eriodically  to  the  Commis- 
sioiUT  and  to  certificate  holders  as  to  the  status  of  the   fund;    (12) 

>  The  plan  has  since  become  popularly   known  as  the   "Sobieski   I'lan"  and,  as  such, 
is  referred  to  herein. 

(22) 
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advertising  would  be  subject  to  supervision  and  examination  by  the 
Division  of  Corporations. 

ASSEMBLYMAN  REAGAN:  *  *  *  What  markup  are  you  plauuiug  ou 
allowiug  for  placing  these  second  trust  deeds  into  the   [pool]  ? 

MR.  SMITH  :  The  markup  would  be  about  15  percent.  In  the  typical  exam- 
ple, the  representations  would  be  before  the  commissioner.  The  cost  of  acqui- 
sition and  the  servicing,  processing,  advertising  [and  so  forth].  Now,  if  trust 
deeds  were  purchased  *  *  *  at  70  cents  on  the  dollar  and  you  permitted 
up  to  16  percent  to  be  added  to  that — making  it  86  percent — the  remaining 
14  percent  would  be  held  as  a  reserve. 

ASSEMBLYMAN  REAGAN:  Suppose  the  whole  package  of  trust  deeds 
were  bought  at  50  percent  discount,  we'll  say.  Then  you  would  allow  16  per- 
cent of  what?  *  *   * 

MR.   SMITH:   There  have  been  two    [thoughts  on  this]   .  .  . 

ASSEMBLYMAN  REAGAN:   It  would  be  32  percent. 

MR.  SMITH  :  It's  merely  *  *  *  the  addition  of  16  percent  to  the  50  percent, 
or  66  percent. 

ASSEMBLYMAN  REAGAN:  It  actually  would  be  a  32  percent  markup, 
then. 

MR.  SMITH:  That's  right. 

Assemblyman  Reagan  took  occasion  to  condemn  the  Sobieski  Plan 
as  "lending  dignity  to  a  very  risky  business  and  giving  an  implication 
of  investment  quality  to  something  that  just  doesn't  have  investment 
quality  inherently. ' ' 

Mr.  Smith's  rejoinder  was  to  the  effect  that  he  had  always  had  a 
conservative  point  of  view  and  believed  second  mortgage  investments 
to  be  highly  speculative.  lie  stressed  that  only  the  knowledgable  in- 
vestor should  deal  in  them.  "But  I  have  listened  to  the  mortgage  loan 
brokers  present  their  case  *  *  *  on  six  different  occasions  now  and 
they  have  some  very  strong  points  in  their  favor."  These  he  cited  as 
being  the  low  rate  of  foreclosures  and  the  unavailability  of  money  for 
secondary  financing  through  traditional  lending  sources. 

Assemblyman  Busterud  wanted  to  know  how  an  investor  could  exer- 
cise his  rights  if  his  certificate  (or  certificates)  went  bad.  Mr.  Smith 
replied  that  if  the  company  issuing  the  certificates  defaulted,  all  cer- 
tificate holders  would  proceed  against  the  entire  fund  and  assets  of 
the  company. 

It  then  appeared  to  Assemblyman  Busterud  that,  under  the  pool 
arrangement,  many  sound  second  trust  deeds  would  be  mixed  with 
inferior  types.  At  this  point  Chairman  Hanna  pointed  out  that  the 
Sobieski  Plan  ' '  isn  't  going  to  do  away  with  the  situation  where  brokers 
who  sell  trust  deeds  individually  are  all  put  out  of  business."  He 
noted  that  a  discount  broker  is  not  obliged  to  join  in  the  pool  arrange- 
ment and  Mr.  Smith  concurred. 

Chairman  Hanna  was  curious  as  to  whether  the  Corporations  Divi- 
sion had  considered  the  various  problems  arising  from  the  types  of 
"purchase  money"  trust   deeds.^   The  witness  stated  that  his   office 

2  These  he  characterized  as:  (1)  a  note  with  regular  payments  applying  to  both  prin- 
cipal and  interest  and  amortized  by  a  specific  date;  (2)  a  note  with  payments 
applying  to  interest  only  so  that,  at  the  end  of  a  specific  period,  tlie  entire  bal- 
ance comes  due  (i.e.,  "balloon  payment")  ;  (3)  a  note  calling  for  fixed  regular 
payments  but  witliout  a  "due"  date,  with  the  effect  tliat  little  is  paid  on  the  prin- 
cipal ;  and  the  life  of  the  note  may  extend  beyond  even  that  of  the  first  trust 
deed. 
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hadn't  considered  prohibiting  balloon  payments.  "I  do  think  that  if 
there  is  an  amortization,  either  of  the  first  or  tlie  second,  on  a  reason- 
able basis,  it  creates  equity  in  the  second  which  *  *  *  is  the  security 
behind  the  note  that  the  investor  is  buying — either  directly  or  indi- 
rectly," Mr.  Smith  said. 

Taking  a  hypothetical  situation  where  a  $100  note  is  bought  by  a 
discount  broker  for  $60  and  resold  to  an  investor  for,  say,  $98,  As- 
semblyman Keos  wondered  whether  that  wouldn't  constitute  "a  cer- 
tain amount  of  watering?"  Mr.  Rees  asked  how  the  investor  would  be 
protected  from  this  under  the  proposed  regulations.  Mr.  Smith  an- 
swered that  it  would  depend  upon  whether  the  obligor  pays  off.  "If 
he  pays  it  off,  well,  then,  the  bm-er  is  obviously  protected."  He  took 
occasion  to  point  out  that  currently  everything  is  represented  to  the 
investor  by  inference.  "They  don't  execute  any  written  guarantee 
that,  in  the  event  this  promissory  note  goes  into  default  and  there  is 
a  foreclosure,  [the  note]  will  be  replaced."  Turning  to  the  main  point 
of  Assemblyman  Rees'  inquiry,  Mr.  Smith  stressed  the  diversification 
aspects  of  the  Sobieski  Plan  (i.e.,  the  only  real  way  to  afford  the  in- 
vestor protection  is  to  minimize  the  likelihood  that  trust  deeds  with 
a  default  potential  will  get  into  the  pool  in  the  first  place). 

Assemblyman  Reagan  expressed  grave  concern  as  to  how  diversifi- 
cation could  be  assured.  He  alluded  to  an  example  offered  by  Mr. 
Smith  according  to  which  onlj''  a  certain  percentage  of  trust  deeds  in 
a  particular  company's  offering  could  come  from  a  certain  county. 
"  *  *  *  You  might  have  a  subdivision  of  5,000  acres  that  was  on  the 
border  between  Los  Angeles  and  Orange  Counties,  for  instance,  and 
have  the  whole  financing  in  one  package  where  it  would  be  one  bor- 
rower, one  series  of  trust  deeds,  and  one  piece  of  property  and  no  di- 
versification at  all,  but  it  would  be  in  two  different  counties."  Mr. 
Smith  conceded  the  matter  of  diversification  to  be  a  difficult  one  and 
stated  that  the  idea  was  more  of  a  direction  than  a  requirement. 

Assemblyman  Sumner  was  curious  as  to  the  likelihood  that  trust 
deed  operators  participating  in  the  plan  would  attempt  to  represent 
that  they  were  functioning  under  the  control  of  the  State  of  California. 

MR.  SMITH:  That  would  be  something  that  would  have  to  be  watched 
very  carefully,  and  it  might  follow,  Mr.  Sumner. 

ASSEMBLYMAN  SUMNER:  And  you  couldn't  prevent  them  from  doing 
this  ♦   ♦  * 

MR.  SMITH :  Well,  we  don't  permit  our  licensees  to  advertise  "licensed  by 
the  State  of  California,"  or  "supervised  by  the  Commissioner  of  Corpora- 
tions" *   *  ♦ 

ASSEMBLYMAN  SUMNER:  But  they  could  [say  it]  when  somebody 
walks  in  the  door. 

MR.  SMITH:  That's  right  [and]  I  couldn't  say  that  word  would  not  get 
around.  I  think  it  probably  would. 

Pursuing  the  same  point.  Assemblyman  Busterud  asked  if  there 
would  be  anything  to  prevent  plan  participants  from  reproducing  the 
permit  issued  by  the  Division  of  Corporations  and  handing  copies  out 
to  prospective  investors.  Mr.  Smith  conceded  this  could  be  done  and 
added  that,  while  the  permit  says  on  its  face  that  the  division  does 
not  recommend  or  endorse  the  security,  it  is  possible  that  the  effect 
could  be  the  same. 
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Chairman  Hanna  wanted  to  know  whether  the  division  could  make 
a  determination  on  trust  deed  certificates  as  to  whether  they  were 
"fair,  just  and  equitable"  with  the  same  degree  of  expertness  as  is 
the  case  presently  with  respect  to  stock  issuance.  Mr.  Smith  replied 
affirmatively. 

After  excusing  Mr.  Smith,  Chairman  Hanna  read  into  the  record 
a  letter  from  Mr.  Edward  D.  Landels,  spokesman  for  the  California 
Bankers  Association.^ 

Mr.  Donald  A.  McClure,  Assistant  Commissioner  of  Real  Estate, 
next  appeared  before  the  committee.  Mr.  McClure  reported  on  actions 
taken  by  his  division  as  a  consequence  of  laws  enacted  by  the  1960 
Extraordinary  Session  of  the  Legislature.  In  regard  to  A.B.  80,  he 
stated  that,  with  the  advice  of  the  Attorney  General,  changes  had  been 
made  in  the  bond  forms  required  of  real  property  loan  brokers.  As  to 
the  regulations  called  for  by  A.B.  84,  these  had  been  formulated  and, 
in  accordance  with  legal  requirements,  hearings  on  them  had  been 
scheduled.  Mr.  McClure  then  made  available  to  committee  members 
the  new  bond  forms  and  the  proposed  regulations. 

Chairman  Hanna  then  inquired  as  to  the  status  of  revised  regula- 
tions relative  to  the  contract  form  used  in  the  sale  of  real  property 
(i.e.,  action  required  by  A.B.  85).  Mr  McClure  replied  that  his  staff 
had  not  3^et  reached  that  point. 

Following  the  noon  recess,  the  next  witness  called  was  Mr.  Arthur 
W.  Cozad,  president  of  Safety  Escrow  Corporation  as  well  as  two 
other  firms  in  the  real  estate  business.  Mr.  Cozad  told  the  committee 
that  he  had  been  in  the  business  for  46  years  and  that  his  experience 
was  varied.  The  subject  at  hand  being  the  handling  of  trust  deeds,  Mr. 
Cozad  addressed  himself  entirely  to  that  operation.  In  his  view,  a 
''good"  trust  deed  is  one  which  has  passed  the  tests  of  appraisal  of  the 
securing  property,  credit  check  of  the  home  buyer,  satisfaction  that 
the  trustor  is  occupying  the  property. 

Mr.  Cozad  said  that  his  Safety  Trust  Deed  Purchase  Sales  Com- 
pany makes  large  loans  to  builders  for  land  acquisition.  When  the  land 
is  subdivided,  the  loans  are  broken  down  into  individual  lot  loans 
(which  are  subordinated  to  contruction  loans).  The  terms  of  the  loans 
are  one  year  at  7  percent,  with  a  six  month  extension  option  at  10  per- 
cent. The  builder  pays  off  the  loans  out  of  proceeds  from  second  trust 
deeds  placed  on  the  homes  he  has  built  when  the  homes  are  sold.  To 
protect  the  builder  and  lender  against  a  loss  from  a  trust  deed,  accord- 
ing to  Mr.  Cozad,  Safety  Escrow  Corporation  holds  10  percent  of  the 
par  value  of  the  note  in  escrow  until  it  has  ' '  payed  out. ' '  If  the  builder 
does  not  satisfy  the  terms  of  the  loans,  the  properties  securing  same 
are  deeded  over  to  the  lenders. 

Chairman  Hanna  then  recalled,  as  an  illustration,  a  situation  that 
occurred  in  Fullerton  where  something  "went  sour"  in  the  financing. 
"In  this  particular  case  we  assume  the  builder  bought  land  from  his 
own  (funds  and  obtained  construction  loans  from  a  savings  and  loan 
association.  As  construction  progressed,  he  ran  into  problems  with  the 
required  drainage  and  other  things  on  which  he  had  not  planned.  To 
get  additional  capital,  he  borrowed  from  your   [Mr.  Cozad 's]   clients. 

3  Inasmuch  as  Mr.  Landels  covered  the  same  points  contained  in  this  letter  upon  his 
appearance  before  the  committee  in  San  Francisco,  the  reader  is  referred  to  the 
summary  of  that  hearing. 
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This  Avas  done  by  plaeinp:  interim  trust  deeds  on  some  thirty  lots. 
Their  par  value  ranged  from  $2,500  to  $3,000  and  the  notes  were  not 
discounted.  After  completing  his  homes,  the  builder  found  that  he  could 
not  pay  off  the  interim  seconds  that  were  due.  Moreover,  he  could  not 
make  payments  on  the  construction  loans.  Now,  *  *  *  what  did  j^ou 
do  to  [forestall  foreclosure  and  tliereby  protect  your  clients]  ?" 

Mr.  Cozad  replied  that  lie  and  his  associates  obtained  new  loans  on 
the  pro])erty  and  liad  the  homes  deeded  to  liis  firm.  "I  think  we  have 
about  $40,000  [invested  in  these  homes  at  present]."  Mr.  Cozad  ex- 
plained that  "if  we  didn't  protect  our  clients,  *  *  *  this  condition 
would  hurt  [the  reputation  of]  our  organization."  On  the  other  hand, 
Mr.  Cozad 's  clients  agreed  to  wait  until  the  homes  are  sold  before 
taking  "pay  off."  The  homes  were  listed  at  $27,500.  Under  the  plan 
that  is  being  followed,  if  buyers  make  a  sufficient  down  payment  (i.e., 
enough  to  pay  oft'  the  interim  seconds  and  escrow  costs),  the  construc- 
tion loans  automatically  become  purchase  loans.  Otherwise,  a  purchase 
loan  is  negotiated  and  a  new  second  trust  deed  is  sold  to  pay  off  the 
interim  second. 

CHAIRMAN  HANNA :  *  *  *  You  weut  in  and  acquired  title  from  the 
builder,  with  all  the  burdens  on  the  property.  Now,  the  burdens  at  this  time 
woro,  as  I  take  it,  the  liens  that  were  against  the  propert.v  l>y  the  subcon- 
tractors. 

MR.  COZAD:  And  taxes. 

CHAIRMAN  HANNA :  The  taxes  and  the  payments  that  were  due  under 
the  first  trust  dood  [as  well  as]  the  interest  that  was  due  on  the  second  trust 
deed. 

MR.  COZAD:  And  all  of  the  upkeep  of  the  property. 

CHAIRMAN  HANNA:  *  *  *  Now,  what  do  you  feel  this  involved  *  *  * 
in  terms  of  additional  investment  on  your  part? 

MR.  COZAD :  I  would  say  [that]  *  *  *  the  only  way  we  can  get  it  back, 
i>f  course,  is  tlirougli  tlie  sale  of  the  property.  *  *  *  We  are  not  [beaten] 
until  we  sell  the  property  and  lose.  *   *   * 

At  a  later  point  in  his  testimony  Mr.  Cozad  told  the  committee,  "We 
didn't  have  to  do  this  *  *  *.  We  could  have  let  them  foreclose  *  *  *, 
but  still  our  organization  would  have  been  'out'  about  *  *  *  twenty 
investors  or  so,  so  it  wasn't  good  business  and,  besides,  we  told  them 
that  we  would  stand  back  of  the  deal." 

Chairman  Ilanna  Avanted  to  know  if  the  practice  of  arranging  pay- 
ments outside  of  escrow  is  used  "to  take  care  of  the  problems  of  build- 
ing a  proper  foundation  for  loans  on  homes."  Mr.  Cozad  declined  to 
asse.ss  the  extent  of  the  practice,  but  conceded  it  would  not  suprise  him 
to  find  it  being  done.  The  Chairman  then  expressed  the  belief  that 
"escrows  are  reciting  tyjiically  that  money  is  to  be  paid  out  of  escrow 
which  *  *  *  is  never  ]")aid"  and  lie  wondered  whether  this  wasn't  one 
way  to  mislead  trust  deed  investors  into  thinking  that  there  is  equity 
in  a  note  when  in  fact,  such  is  not  the  ca.se.  Mr.  Cozad  said  this  sort 
of  thing  was  jiossible  and  admitted  that  he  knew  of  instances  where 
it  had  occurred. 

The  committee  next  heard  from  Richard  Wright  who  announced 
that  the  California  Real  Estate  Association  liad  initiated  its  own  studies 
on  the  problems  of  the  mortgage  market.  "  *  *  *  Wc  shall  invite  rep- 
resentatives of  all  interested  groups,  including  builders,  title  companies, 
banks,  savings  and  loan  associations,  and  mortgage  bankers  to  join  us 
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in  an  industry-wide  conference  to  pool  our  views  and  ideas  and  to 
draft  a  mortgage  bill  we  can  all  support. ' ' 

Mr.  Wright  then  set  forth  four  "guide  lines"  for  the  committee's 
consideration. 

1.  "We  should  never  succumb  to  the  frequent  cry,  'There  ought  to 
be  a  law!'."  He  alluded  to  the  Aero  Properties  situation  scrutinized  at 
the  Buena  Park  hearing  and  observed  that  there  were  violations  there 
of  laws  already  in  force.  "What  is  really  needed  in  cases  of  this  type 
is  more  expeditious  and  effective  enforcement  of  existing  law  and 
protection  for  the  dishonest  dealer's  innocent  victims." 

2.  Any  new  legislation  ought  to  be  in  the  "simplest  and  most  un- 
complicated form  that  will  do  the  job. ' '  Mr.  Wright  expressed  the  ap- 
prehension that  unscrupulous  persons  might  be  able  to  turn  to  their 
advantage  more  complicated  statutes,  while  reputable  businessmen 
would  become  enmeshed  in  "strangling"  regulations.  He  also  main- 
tained that  a  "handful  of  dealers"  in  the  mortgage  business  have 
occasioned  all  the  grief. 

3.  Legislation  ought  to  assure  ethical  dealings.  "Planned  trust  deed 
investment  plans  of  the  type  now  being  offered  by  the  *  *  *  '  Ten  Per- 
centers'  have  a  built-in  incentive  to  be  deceitful." 

4.  "It  is  always  unwise  to  ram  a  bill  through  before  careful  study 
can  be  given  all  [its]  ramifications."  Mr.  Wright  complained  that,  at 
the  1959  Regular  Session  of  the  Legislature,  "important  changes  in 
the  Real  Property  Loan  Brokage  Law  were  enacted  with  critical  amend- 
ments being  tacked  on  at  the  last  minute,"  He  asserted  that  two  de- 
fects were  incorporated  in  that  law  with  the  result  that  one  had  to  be 
removed  during  the  1960  Extraordinary  Session. 

Mr.  B.  J.  Zimmerman  appeared  before  the  committee  and  identified 
himself  as  president  of  Mortgage  Refinance  Company.  In  the  witness' 
opinion,  the  problem  of  secondary  financing  has  been  "over-magnified" 
bej'ond  its  true  importance.  He  exonerated  from  suspicion  of  malprac- 
tice those  types  of  trust  deed  sales  not  characterized  as  a  10  percent 
plan.  As  to  the  latter,  ' '  The  identifying  mark  in  this  type  of  operation 
is  that  the  investor  is  not  presented  with  the  details  of  a  deed  of  trust 
at  the  time  the  investor  parts  with  his  money. ' '  Mr.  Zimmerman  added 
that,  "The  well-informed  trust  deed  buyer  would  laugh  at  [the  idea  of] 
investing  blindly  in  an  unknown  trust  deed." 

Mr.  Zimmerman  noted  the  contention  of  "Ten  Percenters"  spokes- 
men that  their  operations  have  played  a  vital  role  in  making  available 
money  for  the  financing  of  an  important  segment  of  residential  con- 
struction in  California.  "Not  only  is  this  untrue,  but  an  examination 
of  the  type  of  building  operation  that  has  used  the  facilities  of  the 
'money  in  advance'  operators  will  disclose  that  it  is  the  marginal  build- 
er, building  in  a  marginal  area  and,  very  frequently,  in  an  over-built 
area  that  is  involved  with  the  'money  in  advance'  operators.'^  The  crea- 
tion of  second  deeds  of  trust  upon  vacant  land,  subsequently  subor- 
dinated to  a  construction  loan,  is  a  dangerous  type  of  security  because 
not  only  is  the  house  not  yet  built  and  not  yet  sold,  *  *  *  there  is  no 

*  Emphasis  added. 
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home  OAvner  being  presently  benefited  by  such  financing."  Mr.  Zimmer- 
man also  argued  that  the  short  maturity  of  manj'-  second  deeds  of  trust 
disregards  the  home  owner's  Avelfare  because  it  compels  the  trustor  to 
either  suddenly  come  up  Avitli  a  large  sum  of  money  or  refinance  at  a 
higher  interest  rate. 

The  next  -witness,  Mr.  Denny  Dennison  of  the  Independent  Mort- 
gage Bankers  Association,  alluded  to  Mr.  Zimmerman's  comments  on 
'money  in  advance  operations'  in  pointing  out  that  the  law  now  re- 
quires that  mone}'  accepted  from  trust  deed  investors  must  be  held  in 
escrow  until  full  disclosure  regarding  the  investment  is  given  to  the 
customer. 

Mr.  Dennison  commended  Corporations  Commissioner  John  Sobieski 
for  his  regulations  and  noted  that  thej-  were  laboriously  developed  and 
had  undergone  scrutiny  in  six  hearings. 

Chairman  Hanna  asked  ]\Ir.  Dennison  what  he  thought  the  effect 
would  be  if  a  law  were  enacted  which  required  disclosure  to  the  home 
buyer  of:  construction  loan  cost,  including  the  loan  fee;  charges;  in- 
terest rate  on  the  construction  loan ;  the  interest  rate  on  the  second 
trust  deed  for  interim  financing ;  the  second  trust  deed  at  the  purchase 
time,  alo]ig  with  its  discount  and  rate  of  interest ;  and  the  cost  of  the 
ultimate  purchase  money  trust  deed — if  there  had  to  be  a  transfer 
from  the  interim  financing  to  the  total  financing.  "*  *  *  In  respect  to 
the  type  of  liomes  that  we  are  talking  about  *  *  *  today,"  Mr.  Denni- 
son replied,  "I  think,  when  [the  buyer]  got  through  reading  he'd  say, 
'What's  the  monthly  payment?',  and  that  is  what  *  *  *  w^ould  deter- 
mine whether  he  would  buy  or  not." 

Upon  the  conclusion  of  Mr.  Dennison 's  testimon.y,  Chairman  Ilanna 
explained  that  the  committee  was  pressed  for  time  and  therefore  he 
declared  the  hearing  to  be  adjourned. 
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The  hearing  was  held  in  Room  39,  Division  of  Highways  Building, 
at  150  Oak  Street,  San  Francisco.  Chairman  Hanna  opened  the  meet- 
ing at  10  a.m.  by  emphasizing  that  the  committee  was  not  concerned 
exclusively  with  problems  in  the  second  trust  deed  business  but,  rather, 
had  an  interest  in  the  broader  problem  of  the  total  flow  of  money  into 
the  construction  industry.  ' '  Our  main  concern  is  still  the  flow  of  money 
into  the  construction  industry,  and  we  are  not  particularly  interested 
in  seeing  that  juggled  around,"  he  said.  "We  just  want  to  see  it  in- 
creased *  *  *  in  a  way  that  the  cost  of  housing  will  be  kept  to  a  mini- 
mum commensurate  with  the  true  financial  picture  *  *  *". 

In  the  course  of  his  remarks,  Mr.  James  Alger  expressed  opposition 
to  the  Sobieski  Plan,  saying  ' '  If  we  start  supplementing  our  funds  with 
big  pool  money  or  increased  second  mortgage  lenders  I  don't  see  how 
we  can  regulate  it  *  *  *  to  the  extent  that  it  should  be.  Our  credit 
philosophy  of  selling  houses  for  nothing  down  might  provide  a  lot  of 
good  housing  and  stimulate  the  economy,  but  we  can  go  too  far,"  Mr. 
Alger  added.  In  response  to  a  question  from  Assemblyman  Reagan,  he 
asserted  that  people  ought  not  to  deal  in  second  mortgages  unless  they 
understand  all  the  pitfalls  and  unless  they  had  a  chance  to  properly 
underwrite  the  credit.  Mr.  Alger  stated  that  he  had  no  specific  recom- 
mendations to  make  in  the  way  of  regulation. 

Mr.  Silas  0.  Payne  assailed  "the  constant  reliance  on  inflation  to 
take  care  of  the  differences"  in  the  par  values  on  second  deeds  of  trust 
and  the  true  appraised  value  of  the  property  involved,  but  he  defended 
the  principal  of  the  second  trust  deed.  As  to  the  Sobieski  Plan,  he  com- 
mented, "Let's  just  say  that  the  regulations  don't  go  far  enough;  they 
are  satisfactory  but  they  don't  go  far  enough."  Mr.  Payne  urged  that 
appraisals  of  trust  deeds  placed  into  the  proposed  "pool"  be  made  by 
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appraisers  certified  by  the  American  Institute  of  Real  Estate  Ap- 
praisers. 

Mr.  Martin  Jaska  told  the  eommittee,  "T  have  been  a  cliairman  of 
the  ]\[ortgao:e  Finaneinf?  Committee  and  tlie  F.H.A.  Financing  Com- 
mittee of  the  Building  Contractors  Association  for  many  years  and  I 
have  been  a  director  of  the  National  Bnilding  Contractors  Association 
back  in  Washington.  I  have  had  a  great  deal  to  do  with  attempts  to 
stem  the  tide  of  encroachment  by  government  on  free  enterprise  in  the 
construction  industry  and  without  result.  I  have  watched,  in  recent 
years,  a  creeping  paralysis  set  into  the  [Federal  Housing  Administra- 
tion] and  [Veterans  Admiuisti-ation]  ]n'osirams  to  the  point  where  now 
they  are  relatively  impotent.  It  has  been  my  feeling  that  F.H.A.  and 
V.A.  have  done  a  tremendous  job,  and  they  have  been  guardians,  more 
or  less,  of  lending  policies  both  within  and  without  government-spon- 
sored housing.  [But],  F.H.A.  and  V.A.  have  lost  their  importance  in 
the  mortgage  financing  field  and  what  we  are  seeing  today  is  *  *  *  a 
sym]itom  of  a  basic,  underlying  defect  that  must  be  corrected  by  legis- 
lation or  other  means  at  our  disposal." 

Mr.  Jaska  expressed  his  disinclination  to  use  land  contracts  on  the 
following  bases : 

1.  "In  order  to  give  veterans  their  benefits,  we  have  to  have  the  eon- 
tracts  notarized  and  recorded.  If  the  contracts  are  recorded,  we  are  put 
in  a  tenuous  position  legally. ' ' 

2.  '*In  the  event  of  default,  unlike  a  second  trust  deed  which  has  a 
termination  date  when  the  property  can  be  repossessed,  we  are  subject 
to  court  calendars.  *  *  *  I  fear  for  what  might  happen  to  property  [if 
the  occupant  were  to  simply  discontinue  making  payments  and  yet  re- 
main on  the  premises  for,  say.  11  months  when  the  matter  could  finally 
get  on  a  court  calendar.]  " 

Mr.  Ray  K.  Cherry  addressed  himself  principally  to  the  proposition, 
envisaged  in  the  Robioski  Plan,  <y?  selling  certificates  backed  by  a  pool 
of  second  trust  deeds.  "To  me  and  many  others  this  ha.s  the  earmarks 
and  the  tendencies  of  the  late  in20's  *  *  *  To  proceed  on  the  proposed 
basis  woud  only  add  fuel  to  that  same  fire  in  the  way  of  inducing  in- 
flation with  the  hopes  of  making  a  fast  buck."  INIr.  Cherry  also  con- 
tended that  to  legitimitize  the  sale  of  trust  deed  certificates  would  "in- 
crease the  tight  money  situation."  He  contended  that  the  abolition  of 
the  certificates  would  have  the  effect  of  forcing  money  back  into  the 
savings  accounts  of  i)rimary  lenders  ("In  effect,  this  is  where  we  want 
the  money — in  the  hands  of  the  primary  lenders.")  As  a  concomitant, 
Mr.  Cherry  urged  that  existing  loan-to-value  ratios  permitted  primary 
lenders  be  raised. 

ASSEMTiLYMAN  CAMERON  :  *  *  *  On  this  insuring  of  primary  financinK 
rprosiinijibly  in  competition  with  F.II.A.],  what  is  your  recommendation  as  to 
how  till'  insurance  is  to  be  handled? 

MR.  CHERRY  :  The  savings  and  loan  associations  nationally  now  have  a 
proi)osal  whiTeby  they  and  the  builders  subscribe  to  a  fund  to  insure  the  top 
20  percent  of  convendonal  loans.  There  is  already  such  an  operation  [getting 
under  way]   in  the  Middle  West. 
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Chairman  Hanna  then  proposed  the  following  circumstances  under 
which  second  trust  deeds  might  be  created: 

(1)  Where  the  trust  deed  is  created  as  part  of  the  purchase  of  raw 
land  and  is  subordinated  to  a  construction  loan.  This  is  created  prior 
to  any  improvement  whatsoever. 

(2)  A  contractor  discovers  he  has  obligations  to  construct  things 
which  would  entail  financing  above  and  beyond  what  he  began  with. 
lie  then  generates  a  trust  deed. 

(3)  A  builder  creates  a  second  trust  deed  subsequent  to  construction 
but  prior  to  selling  the  house. 

(4)  A  builder  creates  a  second  trust  deed  in  his  own  name  at  the 
time  of  sale  and  the  home  buyer,  under  contract,  assumes  obligation 
for  it. 

(5)  A  buyer,  in  his  own  right,  contracts  to  purchase  solely  under 
primary  financing  but,  for  reasons  of  necessity,  obligates  himself  on 
a  second  trust  deed. 

With  the  exception  of  the  second  situation,  which  he  considered  to 
be  "awfully  difficult  because  of  the  construction  in  progress,"  Mr. 
Cherry  agreed  that  these  would  be  the  situations  in  which  trust  deeds 
could  be  created. 

CHAIRMAN  HANNA :  *  *  *  Let  us  consider  the  kinds  of  notes  that  could 
be  behind  those  trust  deeds  *  *  *.  First,  there  is  the  conventional  type  of  note 
which  is  amortized  over,  let's  say,  five  years — pays  interest  and  principal  for 
a  specific  period.  [Then  we  have  the  "balloon"  note  which  calls  for  specific 
payments  per  month  and  an  inflated  payment  at  its  conclusion].  I  understand, 
too,  that  there  is  another  type  of  note  which  has  no  "due  date"  at  all,  merely 
so  much  a  month  until  paid.  *  *  *  Then  we  might  have  a  note  in  which  there 
was  interest  due  only  for  a  certain  time  and  then  all  of  the  principal  due. 
This  is  sort  of  a  super  balloon  note.  *  *  *  Are  there  any  types  that  I  haven't 
covered  that  you  can  think  of? 

jMR.  cherry  :  No,  there  could  [however,  be  many  variations  of  the  classifi- 
cations you  mentioned,  both  as  to  period  and  as  to  amounts]. 

CHAIRMAN  HANNA :  [Depending  on  the  different  types  of  notes  and  the 
time  periods  involved,  are  there  diffei-ent  risks?] 

MR.  CHERRY :  Yes,  every  one  is  different,  entirely  based  on  the  property, 
value,  location,  type  of  second  trust  deed. 

In  response  to  a  question  from  Assemblyman  Cameron,  Mr.  Cherry 
said  he  did  not  necessarily  think  the  elimination  of  second  trust  deeds 
would  have  the  effect  of  increased  lending  costs  to  both  the  builder  and 
the  home  buyer.  He  based  this  on  the  proposed  insuring  program 
alluded  to  previously. 

ASSEMBLYMAN  CAMERON  :  How  long  are  we  going  to  have  to  wait  for 
this  thing  [to  come  into  existence]  ? 

MR.  CHERRY :  Well,  if  they  gave  the  approval  of  making  the  increased 
loans,  I  think  the  insuring  action  would  follow  immediately.  This  is  only  one 
proposal   that   is   being   proposed.    There   are   many    others   that   could    follow. 

ASSEMBLYMAN  CAMERON  :  You  are  not  recommending  in  any  sense  that 
the  government  become  involved  in  the  insuring  of  this  paper,  ai"e  you? 

MR.  CHERRY  :  No,  sir.  I  think  that  the  industry  could  well  take  care  of  it. 

In  response  to  a  parallel  drawn  by  Assemblyman  Reagan  to  the 
"wild  financing"  in  home  building  that  took  place  in  the  1920 's  with 
disastrous  results,  Mr.  Jaska  interjected  that  a  study  made  by  Professor 
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James  Gillies  ^  indicated  that,  for  the  period  1925  to  1933,  $25,000,000 
would  have  been  siiffieiont  to  insure  the  entire  mortgage  portfolio  of 
California. 

In  explanation  of  the  proposed  insuring  facility,  'Mr.  Jaska  told  the 
committee  that  the  insurance  reserve  Avould  be  set  up  from  funds  that 
would  come  either  from  the  builder  in  a  blanket  premium  at  the  initia- 
tion of  the  loan,  or  it  would  come  from  a  purchaser  "who  would  be 
willing  to  face  this  blanket  premium  to  avoid  this  other  most  costly 
type  of  fuianeing. "  or  a  combination  of  both. 

Mr.  Denny  Deiinison,  speaking  as  president  of  the  Independent 
Mortgage  Bankers  Association,  opened  his  testimony  by  condemning 
"an  association  of  real  estate  brokers"  for  previously  blocking  an 
investigation  of  the  trust  deed  business,  lie  also  expressed  his  amaze- 
ment "that  the  Commissioner  of  Real  Estate  has  done  nothing  *  *  * 
about  promulgating  protective  regulations."  He  went  on  to  express 
his  view  that  30,000  homes  were  built  and  sold  in  1959  by  means  of 
secondary  financing.  "It  is  our  further  opinion  that  if  private  capital 
had  not  been  made  avaihible  through  mortgage  brokers  *  *  *  the  con- 
struction industry  would  have  suffered  tremendously,"  Mr.  Dennison 
told  the  committee.  He  cited  a  survey  he  had  conducted  among  builders 
as  basis  for  claiming  "It  is  false  to  say  that  large,  financially  sound 
contractors  do  not  use  secondary  financing." 

Returning  to  the  subject  of  the  Division  of  Real  Estate  regulations, 
Mr,  Dennison  asserted  his  study  of  newspaper  clippings  describing 
investor  losses  led  him  to  the  conclusion  that  there  was  not  one  instance 
of  loss  that  could  not  be  precluded  by  joint  action  on  the  part  of  the 
Real  Estate  and  Corporations  Commissioners. 

ASSEMBLYMAN  REAGAN:  Witli  respect  to  the  many  various  types  of 
trust  deeds  that  are  in  existence,  don't  you  think  that  the  cost  of  supervision, 
inspection,  and  so  on  that  would  be  necessary  to  police  this  sort  of  thing  would 
be  prohibitive? 

MR.  DENNISON:  [Jvidging  from  the  work  that  they  have  already  done  on 
this  subject,  I  would  say  that  the  Division  of  Corporations  has  a  very  competent 
staff.]  Bearing  in  mind,  then,  [that  probably  !).">  percent  of  the  discounted  sec- 
onds arc  behind  savings  and  loan  associations'  firsts,  and  those  firsts  are  predi- 
cated by  the  associations'  appraisal,  an  experienced  man  checking  through  those 
transactions  will  not  fail  to  see  a  connection]. 

Responding  to  a  doubt  expressed  by  Assemblyman  Reagan  regarding 
required  reserves  for  companies  issuing  certificates,  Mr.  Dennison  said 
"What  more  can  you  do  than  say  to  such  a  firm,  'You  are  not  going  to 
make  any  money  unless  your  investors  do'?" 

In  answer  to  a  question  of  Assemblyman  Sumner  who  wondered  if 
the  Sobieski  Plan  would  prevent  the  operation  of  trust  deed  businesses 
as  is  currently  the  case,  Mr.  Dennison  maintained  that  a  "fringe  oper- 
ator" who  wasn't  seeking  to  operate  a  "solid  business"  would  obtain 
a  permit  from  the  Division  of  Real  Estate.  "In  fact,"  he  added,  "the 
man  who  went  under  the  Cor])orations  Commissioner  would  be  at  a 
disadvantage  because  he  would  be  competing  with  the  man  who  [would 
be  buying  a  different  kind  of  paper,  making  misrepresentations,  offer- 
ing no  prospectus,  and  so  forth]." 

«  Prof.  GllUes  Is  on  the  facuUy  of  the  Graduate  School  of  Business  Administration 
and  Economics,  University  of  California  at  Los  Angeles. 
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ASSEMBLYJMAN  SUIMNER :  [If  similarly  strinsont  regulations  arc  not 
promulgated  both  by  Corporations  and  Real  P]state],  all  you  are  fioiuR-  to  do 
is  leave  one  area  entirely  open  where  a  different  type  of  investment  company 
could  operate. 

MK.  DENNISON  :  [No,  even  assuming  I  was  licensed  by  the  Division  of 
Real  Estate,  I  still  could  not  pool  my  money  with  that  participating  in  Cor- 
poration's fund.]  I  could  still  not  '^ct  into  a  continuous  reinvestment  proj^ram 
with  other  services  and  not  have  an  investment  contract.  If  I  did,  the  Coi'pora- 
tions  Commissioner  would  say,  "You  would  need  a  permit."   *   *   * 

Mr.  Dennison  agreed  with  Chairman  Ilanna's  view  that  a  restriction 
on  the  percentage  of  loan  to  value,  with  the  second  and  first  trust 
deeds  combined  ("Whether  it  be  92  percent,  94  percent  or  95  per- 
cent"), would  hinge  upon  a  trustworthy  appraisal. 

Mr.  Edward  Landels  opened  his  testimony  by  expressing  doubt  as 
to  the  authority  of  the  Corporations  Commissioner  to  regulate  the 
trust  deed  business  by  virtue  of  his  present  administrative  powers.  lie 
also  maintained  that  the  commissioner,  in  effect,  would  be  issuing 
"open  end"  permits  under  his  plan.  And,  beyond  that,  "*  *  *  These 
regulations  purport  to  make  these  almost  demand  institutions  provid- 
ing that  every  certificate  shall  provide  that  it  may  be  redeemed  at  any 
time  at  the  option  of  the  holder,  [with  the  reservation]  that  they  may 
postpone  the  day  of  payment  six  months.  Now,  even  savings  and  loan 
associations  can't  do  that."  Mr.  Landels  asserted  that  "It  will  take 
a  new  law  setting  up  a  new  kind  of  institution  with  continuing  author- 
ity to  sell  certificates  to  the  public  as  a  savings  and  loan  association 
sells  them  to  investors." 

Commissioner  John  G.  Sobieski  told  the  committee  that  he  was 
convinced  that  the  reason  for  the  "outrageously  high  discounts"  in 
some  trust  deed  operations  lay  in  the  shortage  of  money  (i.e.,  the  fed- 
eral government's  "tight  money"  policy).  "That's  a  condition  that 
we  are  facing  and  as  long  as  that  shortage  of  money  exists  there  will 
be  two  alternatives,"  Mr.  Sobieski  commented.  "The  little  man  will 
either  not  get  the  home  or  he  will  pay  through  the  nose  [many]  are 
doing  at  the  present  time.  And,  for  a  lot  of  people,  they  are  willing  to 
pay  through  the  nose  and  get  the  home  and  that  is  good  for  the  coun- 
try. It  is  good  for  the  economy  to  have  the  home  and  a  lot  of  things 
*  *  *  are  more  important  than  financing." 

Rebutting  Mr.  Landels'  assertion  that  he  lacked  authority,  the  com- 
missioner cited  Section  25508  of  the  Corporations  Code  commenting, 
"Any  applicant  for  a  permit  is  going  to  conduct  his  business  according 
to  the  rules  I  have  formulated  because,  of  course,  I  can  revoke  his  per- 
mit at  any  time."  Mr.  Sobieski  alluded  also  to  Sections  26101,  26103 
and  26104  of  the  same  code. 

As  to  Mr.  Landels'  claim  that  "open  end"  permits  would  be  issued, 
Mr.  Sobieski  said  "*  *  *  When  a  company  comes  before  me  for  the 
purpose  of  applying  for  a  permit,  [it  has  to  state  how  many  securities 
it  proposes  to  issue]  and  unless  it  states  that,  I  don't  know  what  fee 
to  collect. ' '  He  assured  the  committee  that  any  company  applying  for 
a  further  issuance  would  find  its  record  of  appraisals  being  checked 
closely  by  a  qualified  appraiser. 

The  commissioner  conceded  Mr.  Landels'  point  regarding  the  crea- 
tion of  a  new  type  of  investment  activity,  but  claimed  that  "a  fairer 
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type  of  competition"  would  obtain  than  is  now  the  ease  between  savings 
and  loan  assoeiations  and  banks. 

CMiairman  Ilanna  posed  a  hypothetical  situation  where  a  contractor 
builds  ji  $1().()()()  house  with  tlie  idea  of  making  $500  profit.  The  builder 
obtains  $8,500  financing  and  creates  a  second  trust  deed  that  sells  for 
$2,000,  although  it  is  "pegged"  at  $3,200. 

CHAIRMAN  IIAXXA :  Now,  my  question  to  you  is  that  after  you  have 
taken  the  cost  faetor  out  *  *  *,  does  the  trust  deed  operator  at  this  point  get 
a  portion  of  his  profit  out  of  tlie  transaction   *   *   *v 

MR.  SORIESKI:  *  *  *  No  profit  is  takeu  and  all  receipts  over  what  is 
paid  to  the  certificate  holders  have  to  go  into  the  reserve  until  losses  have  been 
paid  and   the  loaning  charge   has  l)een  earned   l)ack.   *   *   *   if  ^yp  a.ssume  that 

*  *  *  the  property  is  in  the  hands  of  a  homeowner  and  the  homeowner  meets 
the  recjuircmcnts  of  tlie  credit  and  also  the  i)n)i)(>rty  meets  the  requirements 
as  to  value,  why  then  we  hope  no  one  will  l)e  holding  the  bag. 

CHAIRMAN  HANNA:  [In  this  situation,  the  appraised  value  of  the  house] 
ought  to  be  somewhere  near  .$10,r)(K)  since  that  is  the  real  value  of  the  house.  If 
that  is  true,  then  a  contractor  cannot  "bail  out"  of  a  situation  right  at  the 
beginning   *   *   *. 

MR.    80BIESKI :    That   is   correct.  *   *   *  We    will    check    these    appraisals 

*  *  *  If  they  don't  have  an  api)raisal  on  tile,  they  violate  the  rule  right 
there  *  *   *. 

CHAIRMAN  HANNA  :  I  think  this  is  a  very  important  point  *  *  *  because 
the  [types]  of  second  trust  deeds  that  we  see  now  address  themselves  to  the 
proldem  of  a  discount  market  and  they  have  to  balloon  the  price  of  the  house 
to  anticipate  what  the  discount  is  going  to  be.  It  is  in  this  process  that  we  get 
the  water  in  the  second  trust  deed. 

Chairman  I  lamia  wanted  to  know  if,  under  the  certificate  pool  de- 
vised by  Division  of  Corporations,  the  speculative  builder  could  operate. 

MR.  SOBIESKI :  *  *  *  It  might  be  well  to  err  on  the  side  of  making  the 
regulations  a  little  tough  than  not.  15ut  as  to  the  8%  [holdout  for  the  con- 
tractor that  you  mentioned  before],  I  have  talked  with  ♦  *  *  people  in  the 
trust  deed  business  and  they  feel  that  they  can  operate  under  this  and  [still  get 
a  volume  in  trust  deeds].  *  *  *  Where  a  person  has  no  equity  whatever  of 
his  own  in  the  property,  he  is  liable  not  to  be  as  good  a  risk.   *   *   * 

With  respect  to  Edward  Landels'  charge  that  denuind  deposit-type 
of  savings  institution  was  being  created  witiiout  the  reserve  require- 
ments of  sucli  institutions  already  in  existence,  Mr.  Sobieski  stated 
that  a  trust  deed  firm's  prospectus  and  selling  information  ought  to 
make  it  "abundantly  clear"  that  trust  deed  investments  do  not  have 
the  safeguards  that,  say,  savings  and  loan  associations  have. 

The  first  witness  on  June  21,  Mr.  John  Baldwin,  told  the  eommittee 
that  he  had  had  35  years'  experience  in  real  estate  and,  as  a  result  of 
it,  he  was  eonvineed  tiiat  there  is  a  need  for  secondary  financing  in 
some  form.  ^Ir.  IJaldwin  conunentcd  favorably  upon  the  plan  advanced 
by  Commissioner  Sobieski  ami  warned  that  something  be  done  soon  to 
avert  a  debacle. 

Attorney  Howard  C.  Ellis,  representing  Pioneer  Certificate  Fund, 
told  the  committee  that  lie  had  served  as  Acting  Corporations  Com- 
missioner during  "IJoom  and  liust  Days"  of  the  twenties.  lie  countered 
Mr.  Landels'  objections  to  Comnii.ssioner  Sobieski 's  "legislation."  "The 
commissioner  has  that  power,  he  has  been  h'gislating  *  *  *  fur  35  years 
and  no  one  seems  to  have  worried  unnecessarily  about  it.  But  it  is  under 
the  rule  they  can  follow  which  is  given  to  all  administrative  bodies — 
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the  Legislature  gave  [them]  that,"  Mr.  Ellis  asserted.  lie  saw  a  virtue 
in  the  ability  of  the  coinniissioner  to  alter  his  rules  wheiu^ver  he  deems 
it  necessary,  whereas  legislation  tends  to  "crystallize"  things.  Mr.  Ellis 
pleaded  on  behalf  of  Mr.  Sobieski  that  the  latter  be  allowed  to  try  out 
liis  plan.  ("If  he  fails  to  do  what  he  has  attempted  and  intends  to  do, 
it  is  time  enough  for  legislation.") 

Mr.  Jack  Dennis,  president  of  Pioneer  Certifieate  Fund,  seconded 
the  testimony  of  Mr.  Ellis.  In  (luestioning  of  Mr.  Dennis,  Chairman 
Ilanna  elicited  the  following  information.  Pioneer  Certificate  Fund  is 
a  corporation  in  name  only.  It  has  applied  for  stock  amounting  to 
$100,000.  My.  Dennis  worked  in  the  sale  of  real  property  between  1946 
and  1956  when  he  joined  the  iSan  Francisco  office  of  Trust  Deed  and 
Mortgage  Exchange  as  an  "account  advisor."  He  left  the  firm  at  the 
time  the  S.E.C.  filed  suit  against  it  in  1958.  From  that  time  until  April, 
1959,  he  worked  for  Guardian  Trust  Deed  Corporation,  leaving  that 
firm  to  accept  the  position  of  vice  president  and  general  manager  of 
Pickman  Trust  Deed  Corporation.  Mr.  Dennis  defended  the  record  of 
the  latter  as  to  the  selling  of  trust  deeds,  ascribing  its  difficulties  to 
purchasing. - 

Mr.  Leonard  Taub  said  his  firm  has  dealt  primarily  with  "sophisti- 
cated investors"  and  has  not  run  a  "Ten  Percenter"  operation.  He 
strongly  urged  that  operators  of  certificate  plans  ought  to  be  dually 
licensed  as  security  brokers  with  the  Division  of  Corporations  and  as 
real  estate  brokers  under  Division  of  Real  Estate.  He  told  the  com- 
mittee he  had  found  "gross  ignorance"  among  trust  deed  salesmen 
he  had  talked  to  with  regard  to  the  real  estate  business.  "They  were 
mostly  salesmen  just  shoveling  money  in  from  the  public  and  when 
[questions  of  a  pertinent  nature  were  asked  them,  all  they  could 
respond  was],  'We  don't  know  too  much  about  this,  but  a  lot  of  peo- 
ple are  buying  this  so  it  must  be  good'." 

Mr.  Taub  described  his  business  as  being  primarily  the  handling  of 
trust  deeds  wherein  a  home  owner  arranges  to  sell  his  house  to  another 
party  and  the  second  party  recjuires  a  second  deed  of  trust  in  order 
to  close  the  deal.  The  original  home  owner  is  likely  to  "carry  back" 
the  second  for  a  few  months  and  then  eventually  tends  to  sell  it  through 
a  broker  such  as  Mr.  Taub.-^ 

MR.  TAUB  :  And  I  predict  that  there  is  an  equal,  if  not  greater,  volume  of 
tho.se  .seconds  available  than  [in  the  case  of]  new  construction.  Nothing  has  been 
said  about  those. 

CHAIRMAN  HANNA  :  I  think  the  reason  for  that  *  *  *  is,  by  and  large, 
they  haven't  created  the  problems,  *  *  *  In  the  major  instances  where  the  old 
home  is  sold,  the  second  trust  deed  represents  the  true  difference  between  the 
assumption  of  a  first  trust  deed,  the  payment  of  the  down  payment,  if  any, 
and  the  full  sale  value  of  the  house. 

MR.  TAUB  :  In   [70  or  80  per  cent]  of  the  cases  that  is  so. 

CHAIRMAN  HANNA:  *  *  *  In  that  instance  the  person  who  takes  the 
brunt  of  the  discount  is  the  seller  of  the  old  home.  Under  new  construction  the 
discount  is  anticipated  [and  passed  on  to  the  purchaser  of  the  home.] 

MR.  TAUB  :   *   *   *   In  70  per  cent  of  the  cases — yes.   *   *   * 

Mr.  John  I.  Hennessy,  speaking  as  much  as  co-chairman  of  the 
Carpenters  Pension  Trust  Fund  for  Northern  California  as  executive 

-  See  testimony  of  Marshall  S.  Mayer,  below. 

3  Ttiis  is  an  example  of  the  so-called  "hard  money"  operation. 
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vice  president  of  the  Associated  Home  Builders  of  the  Greater  East 
Bay,  maintained  that  tlie  "real  core  of  the  problem"  was  the  lack  of 
prime  money  in  California,  f'l  am  of  the  firm  opinion  that  it  is  possible 
to  solve  this  problem  throujirh]  the  investment  program  that  is  j?oing  on 
now  with  the  California  State  Teachers'  Retirement  System  and  with 
the   California   State   Employees'   Retirement   System." 

Mr.  Hennessy  described  how  the  Carpenters'  Pension  Trust  Fund 
two  years  ajro  set  up  a  program  whereby  25  per  cent  of  the  money 
derived  from  employer  contributions  would  be  invested  in  P. II. A.  and 
Y.A.  mortgages  originating  in  Northern  California.  At  this  time  more 
than  .+2,000,000  is  invested  and  "it  is  going  in  at  the  rate  of  $400,000 
a  month.''  After  all  service  charges  and  fees  are  paid,  according  to 
]\Ir.  Henness.v,  the  money  is  yielding  5.605  per  cent  on  F.II.A.  mort- 
gages and  5.715  per  cent  on  V.A.'s — assuming  12-year  amortization  in 
each  case. 

lie  reported  that  the  last  fiscal  report  of  the  California  State 
Teachers'  Retirement  System  showed  a  yield  of  approximately  3  per 
cent  on  a  fund  of  approximately  $401,000,000. 

The  yield  on  investments  of  the  State  Employees'  Retirement  System, 
said  ]\Ir.  Henne.ssy,  was  3  per  cent  or,  at  the  most,  3.4  per  cent.  This 
was  on  a  fund  totaling  more  than  one  billion  dollars. 

"It  is  legal  for  the  State  Teachers'  Retirement  System  to  make  in- 
vestments in  mortga<iCs.  However,  I  am  informed  that  all  of  the  money 
now  goes  to  New  York  for  investment.  By  virtue  of  the  fact  that  the 
maximum  yield,  consistent  with  the  safety  of  the  funds  and  the  cash 
requirement  of  the  funds,  is  not  being  obtained,  the  employees  working 
for  the  State  and  the  teachers  *  *  *  [are  being  deprived,  in  my  opin- 
ion], of  benefits  to  which  they  arc  otherwise  entitled  *  *  *,"  Mr.  Hen- 
nessy asserted. 

He  went  on  to  point  out  that  more  than  !^60. 000,000  of  the  New 
York  State  Teachers'  Retirement  System  funds  is  presently  invested 
in  F.H.A.  mortgages,  "the  vast  majority  of  which  originated  in  Cali- 
fornia." 

Mr.  Hennessy  maintained  that,  if  money  from  the  Teachers'  and  the 
State  Employees'  Funds  were  to  go  into  mortgages  to  the  extent  of 
between  25  per  cent  and  40  per  cent,  this  would  mean  something  in  the 
neighborhood  of  $500, 000, 000  would  be  available.  At  this  juncture,  in 
response  to  a  ({uestion  from  Asscmblymai!  Reagan,  Mr.  Hennessy  said, 
"I  am  of  the  firm  opinion  that  if  a  sufficient  supply  of  money  becomes 
available  for  first  mortgages  that  this  problem  before  you  about  regu- 
lating '10  percenters'  *  *  ♦  would  be  moot — it  would  no  longer  exist." 

CH.VIRMAN  HANNA:  *  *  *  How  [(nr]  h:is  your  Carpontors'  Fund  moved 
into  tliis  fi«'ld'/ 

MK.  IIKXXESRY:  ♦  ♦  ♦  AVo  are  purdiasiuK  at  the  rate  of  .$400,000  i)er 
month,  ritini.itely  it  will  amount  to  approximately  '2~>  million  dollars  when  the 
fund  levels  off  ♦  ♦  ♦  . 

CIIAIRMAX  HAXXA  :  *  »  *  Isn't  it  true  th:it  in  Xew  York  and  .several 
other  eastern  seahoard  states  liie  jiart.v  or  institution  investing;  in  out-of-state 
linortKaRes  has  to  pay  one-half  of  1  per  cent  tax  | '! 

Mlt.  IIKXXKSSY  :  I  am  not  sure  nhotit  Xew  York,  fin  the  ease  of  Mas.sa- 
chusetts,  I  am  sure  there  is  a  one-half  of  1  per  cent  tax]  on  money  heinfc  shipped 
out.   •   *   * 

ASSEMHLYMAX  HKAtJAX  :  Many  of  them  also  pay  one-half  of  1  per  cent 
service  charge  to  u  California  institution  for  servicing  the  mortgages  out  here. 
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The  committee  then  called  Mr.  David  Sweeney  who  identified  him- 
self as  president  of  Guardian  Trust  Deed  Corporation  and  a  member 
of  tlie  board  of  directors  of  KSystematic  Savings  and  Loan  Association. 
Mr.  Sweeney,  along  with  accountant  Robert  Azevedo,  had  been  sub- 
poenaed for  the  hearing.  Mr.  Sweeney  told  the  connnittee  tliat  his  firm 
buys  existing  first  and  second  deeds  of  trust  as  a  i)rincipal  and  resells 
these  at  a  discount  to  purchasers  so  as  to  net  each  purchaser  a  yield  of 
10  per  cent  per  annum. 

The  committee  was  assured  by  Guardian's  president  that  his  firm 
obtains  a  title  report,  credit  report  on  the  trustor,  appraisal  of  the 
property,  and  verification  of  amount,  terms  and  balance  of  the  existing 
first  and  second  trust  deeds  prior  to  purchasing  a  trust  deed.  "When 
our  purchase  has  been  completed,"  said  Mr.  Sweeney,  "we  offer  to 
sell  the  deed  of  trust  to  one  of  our  customers.  All  pertinent  informa- 
tion concerning  the  deed  *  *  *  is  given  to  this  customer." 

Mr.  Sweeney  went  on  record  as  endorsing  the  Sobieski  Plan  and  he 
commended  Real  Estate  Commissioner  W.  A.  Savage  "for  his  insist- 
ence that  all  purchasers  be  required  to  receive  essential  and  complete 
information  concerning  the  proposed  purchase." 

In  questioning  of  Mr.  Sweeney,  Chairman  Hanna  elicited  the  fol- 
lowing facts.  Mr.  Sweeney  does  not  have  a  real  estate  broker's  license, 
although  all  his  salesmen  hold  real  estate  licenses.  He  previously  was 
president  of  Systematic  Savings  &  Loan  for  a  period  of  two  years  and 
has  been  selling  second  trust  deeds  for  about  one  year  now.  During 
the  past  year  the  Divisions  of  Corporations  and  Real  Estate  each  have 
audited  Guardian  once.  Guardian  has  taken  in  approximately  $6,000,- 
000  in  investors'  funds. 

Chairman  Hanna  asked  Robert  Azevedo  about  a  figure,  described 
as  "Retained  earnings,"  on  the  firm's  balance  sheet.  Mr.  Azevedo 
assented  when  the  chairman  asked  if  this  represented  a  deficit  balance. 

CHAIRMAN  HANNA:    In  other  words,  you  are  not  making  much  money? 
********* 

MR.  DeGOFF  :  <  *  *  *  rpj^p  reason  why  we  show  expenditures  in  excess  of 
income  is  because  we  have  set  aside  reserves  for  servicing  contracts  and  reserves 
for  losses  which  is  something  very  unusual  to  find  a  corporation  doing  *  *  * 
witliout  being  required  to  do  it  and  without  being  regulated  to  do  it. 

CHAIRMAN  HANNA :    You  mean  regularly  they  just  wouldn't  operate  on 

sound  business  practices? 

********* 

MR.  DeGOFF  ;  *  «  *  j  don't  know  what  the  industry  in  general  has  done. 
I  do  know  that  Guardian  Trust  Deed  Corporation  has  organized  and  has  con- 
ducted its  business  in  this  sound  business  method  which  you  just  referred  to. 

CHAIRMAN  HANNA ;  *  *  *  i  just  thought  it  interesting  when  you  com- 
mented that  this  was  unusual. 

MR.  DeGOFF  :  Well,  I  don't  know  what  others  have  done.  I  know  that 
Guardian  has  made  this  reserve  and  that  is  the  reason  for  the  apparent  excess 
of  expenditures  over  income. 

In  a  question  directed  to  Mr.  Azevedo,  Assemblyman  Cameron  won- 
dered about  a  difference  between  the  ' '  Cash — trust  funds ' '  account  on 
the  "Assets"  side,  and  "Customers'  deposits"  entry  on  the  "Liabili- 
ties" side  of  the  balance  sheet.  The  entry  on  the  "Liabilities"  side 
showed  an  amount  greater  by  $12,581.27. 

*  Mr.  DeGoff  indicated  he  was  an  attorney  representing  Guardian  Trust  Deed  Co. 
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MR.  AZEVEDO  :  Tlio  ronson  \(ov]  tiio  difference  is  a  transfer  check  from 
tlie  trust  account  to  the  K^neral  fund,  wliich  r^"'''i"<li''in  normally  makes  every 
two  days  or  so],  was  overlooked  in  recordinj;  the  disl)ursements  and  reconcilinjc 
the  items  between  the  two  accounts  duriu};  the  month  and  this  was  uncoverwl 
immediatt'ly  after  the  moiitli  and  then  was,  of  course,  taken  cai-e  of. 

ASSHMr.LYMAX  CAMERON  :  But  you  didn't  make  any  adjusting  entry 
as  of  tile  end  of  the  month  so  that  the  statement  would  reflect  what  it  prop- 
erly should  he. 

MR.  AZEVEDO:  No,  sir.  Thi.s  is  exactly  how  it  stands  with  the  cash  in 
the  bank.    We  do  not  set  up  a  "receivable." 

As  a  result  of  furtlier  qiiestioninof  by  Assemblyman  Cameron,  Mr. 
Azevedo  stated  he  had  never  made  an  audit  examination  of  Guardian 
Trust  Deed ;  that  he  was  called  upon  only  to  prepare  monthly  state- 
ments on  the  basis  of  the  books  and  records  and  would  not  be  in  a 
position  to  make  a  statement  as  to  their  accuracj-. 

Chairman  Ilanna  asked  Mr.  Sweeney  whether  any  notes  currently 
baekino;  his  trust  deeds  Avere  in  default. 

MR.  SWEENEY:  I  believe — I  don't  have  the  actual  figures— but  I  believe 
probably  somewhere,  dollar-wise,  I  would  say  somewhere  in  the  neighborhood 
of  i?r.(),6(K)  or  .$00,fMX).    Is  that  right.  Bob? 

MR.   AZEVEDO:   I   <lon't  have  the  amounts  either. 

*  4>  *  *  *  *  *  *  « 

ASSEIMBEYMAN  CAMERON  :  Well  [you]  have  advanced  more  money  in 
default  payments  than  that,  according  to  the  balance  sheet,  so  you  must  not 
have  advanced  the  total  amount  of  the  [portion  that  is  owed].  These  "Ad- 
vances on  notes  in  default"  would  be  payments  on  the  first  notes  that  are  in 
default  in  order  to  protect  the  second,  wouldn't  they'/ 

MR.  AZEVEDO:   Yes,  sir. 

ASSEMBLY:\IAN  CAMERON:  Certainly  the  advances  to  protect  your 
seconds  would  not  be  the  total  amount  of  the  second  note. 

MR.  AZEVEDO:   That's  correct. 

ASSEMJ'.LYMAN  (W-IMERON:  So  tliere  is  no  indication  on  the  balance 
sheet  as  to  what  is  in  default  in  aggregate  amount  ■:* 

MR.  AZEVEDO:  That's  right. 

Mr.  John  Tipton,  vice  president  of  Guardian,  stated,  in  answer  to 
a  ([uestion,  that  trust  deeds  are  recorded  in  Guardian's  name  at  the 
point  of  ac(piisition.    He  said  that  the  investor  is  then  g'won  informa- 
tion on  the  existiuo-  lien,  the  trustor,  the  iirojierty,  and  its  location  so 
the  i^rosjiective  jiurcliaser  may  see  the  property.    "When  they  ajiprove 
that  in  writing-  we  then  record  the  trust  deed  [in  the  buyer's  name]." 
CIIAIR.MAN    IIANNA :    *    *    *    You    have    a    depositor    who    is    depositing 
money    [with  you  |    and  when   he  gets  enough   money   tiiat  he  can   liny   a   trust 
deed,  you   sul>mit    [one  of   these   "sale  orders"   to   himl'.'' 

MR.  TIPTON:  Well,  not  exactly.  We  have  a  minimum  amount  that  we 
accept    from   the  depositor.    [That    is  .Sli,(KK).  ] 

CHAI R.MAN  IIANNA:  And  until  a  num  gets  a  tiiisl  deed,  wliere  is  tii.it 
money    held'/ 

MR.   TIPTON:    It    is    liehl    iu    the    Trust    Account. 

CHAIRMAN  IIANNA:  Is  tin-  trust  account  itself  bonded':'  Or  is  if  just 
file    oflicers    that    are    bonded'.'' 

MR.  TIPTON:  We  have  a  .'jlKtO.fMHt  fidelity  boiiil  that  covers  everyone  cou- 
nected    wilii    tin-    organization. 

Chairman  llaiina  asked  ]\Ir.  Sweeney  what  procedures  were  used  to 
notify  tlie  lidKli-r  of  a  second  trust  when  either  it  or  the  first  becomes 
in  default.  The  latter  stated  that  Guardian  "immediately"  uses  its 
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own  servicing  facilities  to  proceed  with  collection,  but  did  not  fnlly 
answer  the  question. 

CHAIRMAN  HANNA:  Do  you  in  :ill  fa.sos  notify  the  person  tluit  the 
situation  [of  default]  exists  *  *  *  ?  Or  do  you  just  do  it  over  a  pei'iod 
of   time    [in    which    you    try    to    collect]*?    *    *    * 

MR.  TIPTON  :    I   think   that   would   depend   on   each   individual  case.   *    *    * 

*  *  *  !|:  *  *  :|:  *  * 

CHAIRMAN  HANNA  :  In  any  case  do  you  provide  the  customer  with 
another  trust  deed  and  then  take  yours  into  the  inventory — sort  of  a  trade 
arran.iienient? 

MR.  TIPTON:  Not  as  a  trade  arrangement.  We  have  hought  them  liack 
from    the    customer    and    resold    him    another. 

CHAIRMAN  HANNA:  Oh,  I  see.  You  buy  them  back  and  make  them 
whole  and  then  in  both  instances  he  re-invests  in  another  second.  Is  that 
the  pattern? 

MR.    TIPTON:    Yes. 

Assemblyman  Cameron  then  wanted  to  know  of  Mr.  Azevedo  how 
these  arrangements  are  handled  in  the  accounting.  He  asked  if  this 
was  thought  of  in  terms  of  advancing  money  on  behalf  of  the  holder 
of  the  second  in  order  to  keep  up  payments  on  the  first.  Mr.  Azevedo 
replied  that  they  consider  that  as  "advances  receivable"  from  the 
trustor. 

ASSEMBLYMAN  CAMERON:  And  you  just  treat  this  again  as  an  open 
"account  receivable"?  How  long'  do  you  go  on  advancing  money  like  this? 

MR.   AZEVEDO :    I    think    that   has   been   explained    by   Mr.    Tipton. 

ASSEMP.LYMAN  CAMERON:  [He  said]  that  each  case  is  different.  You 
are  advancing  this  in  theory,  then,  out  of  the  $10,000  capital,  plus  your 
advances   by    the    stockholders?" 

********* 

ASSEMBLYMAN  CAMERON:  In  theory,  sir,  wouldn't  the  trust  fund 
account  be  the  identical  balance  of  your  customers'  deposits,  except  for  the  fact 
that  you  have  a  technical  error  because  of  the  transfer  at  the  end  of  the 
month? 

MR.   AZEVEDO  :    That's   correct. 

ASSEMBLYMAN  CAMERON:  I  think  it  would  be  extremely  helpful  to 
the  committee  if  we  [could  see]  at  least  a  summary  income  statement  on 
this  *   *   *  . 

CHAIRMAN    HANNA:    Could    we    have    that,    Mr.    Azevedo? 
MR.  AZEVEDO:   Yes,   I  will  prepare  that. 

In  response  to  questions  by  Assemblyman  Reagan,  Mr.  Sweeney 
stated  that  interest  payments  are  made  to  holders  of  trust  deeds 
even  when  they  have  gone  into  default  and  that  these  payments  are 
reflected,  in  the  balance  sheet,  in  "advances  to  customers." 

From  the  literature  made  available  to  prospective  investors,  Assem- 
blyman Reagan  quoted  the  following,  "Upon  receipt  of  your  funds, 
Guardian  places  them  in  a  Trust  Account  at  a  Federally  Insured 
Savings  Institution."  Mr.  Sweeney  explained  that  that  policj^  is  not 
being  followed  ("I  don't  believe  that  particular  piece  of  literature 
is  current.")  He  stated  that  Guardian  had  considered  putting  the 
funds  in  such  an  institution,  but  that  they  decided  they  should  be 
earning  more  interest  on  them.  The  funds,  according  to  Mr.  Azevedo, 
are  in  three  different  trust  accounts  at  three  different  banks. 

"  The  stockholders  of  Guardian  Trust  Deed  consist  of  Mr.  Sweeney  and  his  wife. 
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ASSEMBLYMAN  CAMERON:  [I  notice  your  aorountins  treatment  of 
this  servicinK  i)rovision  shows  this  as  a  stockholders'  equity].  Isn't  it  in  fact 
a  lon>r-terni  lialiility  rather  than  an  ecpiity  item'.'  (On  (hat  l)asis  you  have  no 
real  contractual  liahility  with  your  investors  to  provide  this  service.  Correct?] 

MR.    AZEVEDO:    That   i.s   correct,   yes. 

ASSEMHLYMAN  CAMERON:  *  *  •  It  seems  to  me  [that  you  have 
incurred  at  least  a  moral  lialiility  to  continue  to  service  these  loans  for 
your  customers  at  no  further  cost  to  them.  The  way  the  arranj;ement  works, 
shouldn't  this  he  a  liahility  rather  than  an  equity  item  in  the  balance  sheet]? 

MR.  AZEVEDO:  That  is  possible.  I  think  there  are  various  ojiinions 
as  to   [that]. 

ASSEMRTA'MAN  CAMERON:  Well,  if  yon  were  taking  this  .statement 
into  a  bank  and  wanted  to  iiorrow  some  money,  do  you  think  the  banker 
would  consider  this  a  true  e(]uity   item  or  would  he  consider  it  as  a  liability? 

MR.  AZEVEDO:  I  think  that  would  fbe  according]  to  the  desires  of  the 
individual  i)anker. 

ASSEMBLYMAN    CAMERON:    That's   a    nice   answer. 

Chairman  Hanna  wanted  to  know  if  all  of  Guardian's  notes  are 
amortized  or,  on  the  other  hand,  did  they  entail  "balloon"  payments? 

MR.  SWEENEY:  Many  of  them  are  not.  I  would  say  that  the  average 
is  not   amortized   in    the   secondary   field   today. 

CHAIRMAN  HANNA :  *  *  *  What  [kinds]  of  notes  are  you  actually 
handlinjr,   then?  *   *   * 

MR.  SWEENEY:  The  average  note  today  is  approximately  [for  .$:',,()(»(»  at 
8%].    *   *   *    It    would    have    a    due    date,    ordinarily,    of    five    rears. 

ASSEMBLY.MAN  CW.MERON:  So  you  have  a  (10%  maximum  that  would 
be  paid  and  that  *  *  *  would  be  interest.  So  you  would  end  up  with  a  $'2,(MK) 
balloon    payment    at    the    end,    [correct]? 

MR.  TIPTON:  No,  the  first  has  al.so  depreciated  down  and  very  often 
the  first  lender  then  *  *  * 

ASSEMI'.LYMAN    CAMERON:    Refinances? 

:\IR.  TIPTON  :   Advances,  yes. 

After  further  (lucstioiiiuo-  ])y  the  committee  of  Mr.  Sweeney  and 
his  associates,  Chairman  Ilaiuia  excused  them  with  the  observation 
that  the  balance  sheet  fjave  rise  to,some  concern.  Mr.  DeGotf  responded, 
"We  broufjht  what  was  requested  by  the  subpoena  and  your  request 
for  additional  information  M'ill  be  complied  with  and  will  be  mailed 
to  you.'"' 

The  next  witness  was  Mr.  Richard  Backman,  an  attorney,  who 
stated  he  represented  15  morto-aire  brokcn-s  in  San  Francisco,  San  Jose 
and  Sacramento.  Mr.  Backman's  iirinci])al  recoiiuncndation  was  that 
there  be  some  arranjrement  wliereby  a  broker  would  assnre  an  investor 
of  indemnification  covering'  a  svt  ])ci-i(t(l  oi'  tiiuc. 

The  committee  next  iieard  from  Mr.  Gaylord  K.  Nye,  Assistant  Kcal 
Estate  Commissioner  for  Northern  California.  Mr.  Nye  proceeded  to 
relate  the  various  trouble  areas  whicli  his  office  has  encountered  in  the 
field  of  secoiularv  financing:. 


"On  Aueust  23,  1960,  the  committee  cateBorically  requested  the  following  information 
from  Cuardian  Trust  I')eert  :  (1)  Anal.vsis  of  earned  suriilus  since  inception 
tbrouKh  June,  lOfiO;  (2)  AKKre^ate  amount  of  second  trtist  deeds  sold  to  cus- 
tomers that  were  in  default  as  of  .June  :!0.  1!h;0;  (3)  Summary  monthly  income 
statement  since  lncei>tlon  thrf)U«h  .Juno,  IIMJO;  (4)  Summary  of  retained  earii- 
iuKSf  since  inception  throuRh  .lune,  1060;  (5)  Balance  sheets  for  March  and 
May,  inr.O;  (6)  Most  recent  statement  of  audit.  Material  had  not  been  received 
as  of  preparation  of  this  report. 
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Mr.  Nj'e  told  the  committee  that  the  division  had  found  cases  of 
notes  which  were  not  represented  as  second  trust  deeds  (but,  in  fact 
were  because  of  subordination  to  construction  loans)  were  offered  to 
the  public  as  "secured"  by  lots  in  subdivisions  located  on  steep  hillsides 
where  development  would  be  extremely  costly.  He  cited  one  instance 
where  lots  were  appraised  by  a  member  of  the  Appraisal  Institute  at 
roughly  $500  each,  yet  the  seconds  involved  were  subordinated  to  con- 
struction loans  issued  in  the  amount  of  $3,500.  Mr.  Nye  identified  the 
company  selling  the  notes  in  question  as  the  Pickman  Trust  Deed 
Corporation. 

He  told  of  another  transaction  involving  200  acres  of  "raw  land" 
in  the  San  Joaquin  Valley  which  were  purchased  by  a  promoter  for 
$1,000  an  acre.  The  land  was  to  be  eventually  subdivided  and,  in  order 
to  finance  the  deal,  the  promoter  had  these  200  acres  "quartered." 
"He  got  800  units  out  of  these  200  acres  and  had  a  second,  or  subordi- 
nated, deed  of  trust  put  on  at  a  price,  I  believe,  of  roughly  $800  each 
*  *  *, "  Mr.  Nye  related.  "  *  *  *  The  notes  approximated  $640,000 
and  it  was  a  simultaneous  transaction  in  escrow  in  which  the  only 
money  that  was  raised  was  [by  means  of]  sale  through  a  discount  house 
of  these  notes.  There  was  no  map  or  record  and  the  people  who  would 
buy  in  a  situation  like  this  without  knowing  it  were  joint  *  *  *  gam- 
blers, in  a  sense  *  *  *,"  Mr.  Nye  asserted.  He  alluded,  then,  to  the 
possibility  of  mechanics'  liens,  bankruptcy  and  the  risk  taken  on  the 
ability  of  the  subdivider  to  produce  a  house  at  the  right  market  value. 

Asked  about  the  Division  of  Real  Estate's  staff,  Mr.  Nye  stated  that 
he  had,  in  his  San  Francisco  office,  one  auditor  and  seven  deputies.  The 
auditor  and  one  of  the  deputies  are  currently  assigned  full  time  to  the 
"Ten  Percenter"  investigation.  In  regard  to  progress  made  in  acting 
against  unethical  "Ten  Percenters,"  Mr.  Nye  likened  his  staff  to  a 
fire  department  with  limited  personnel.  ("You  have  to  fight  the  big 
fires  and  let  the  little  ones  burn  along  *  *  *") 

Assistant  Commissioner  Donald  A.  McClure  reported  that  Com- 
missioner Savage  initiated  an  injunction  action  against  Los  Angeles 
Trust  Deed  &  Mortgage  Exchange  subsequent  to  the  enactment  of 
legislation  at  the  Extraordinary  Session  of  I960." 

CHAIRMAN  HAXNA  -.  *  *  *  Do  you  think  that  with  the  present  staff  that 
you  have  you  can  adequately  enforce  the  hiws  presently  in  force? 

MR.  McCLURE  :  No,  sir,  we  cannot.  There  is  no  argument  about  that. 
********* 

CHAIRMAN  HANNA:  Do  you  see  any  improvement  for  1961? 
********* 

MR.  McCLURE  :  I  certainly  do.  I  think  this  is  a  very  fine  movement  in  the 
right  direction  to  give  the  agency  head  more  rein  to  raise  the  standards  to  what 
he  thinks  [they]  should  be. 

With  respect  to  the  fears  expressed  by  Mr.  Dennison  that  the  ' '  fringe 
operator"  would  elect  to  operate  under  Division  of  Real  Estate  regula- 
tions, Mr.  McClure  stated  that  representatives  of  his  division  conferred 
with  those  of  Division  of  Corporations  following  the  enactment  of 
A.B.  80.  He  related  that  Commissioner  Sobieski  suggested  it  might  be 
better  to  define  the  boundaries  of  jurisdiction  after  his  regidations  were 

"  A  preliminary  injunction  was  granted  by  Superior  Court  Judge  Ellsworth  Meyer 
on  June  21,  1960.  Basis  of  action  was  on  grounds  Los  Angeles  Trust  Deed  was 
acting  without  license  of  the  Real  Estate  Commissioner. 
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formulated.  Since  the  Sobieski  Plan  has  now  been  presented,  the  Divi- 
sion of  Real  Estate  was  now  in  a  position  to  move  forward.  Mr.  McClure 
stated  emphatically  tliat  there  was  no  likelihood  practices  forbidden  by 
the  Division  of  Corporations  wonld  be  ]iermitted  by  the  Division  of 
Real  Estate. 

Mr.  Marshall  Mayer,  counsel  to  the  Division  of  Real  Estate,  dis- 
cussed the  Pickiiiau  case.  He  stated  that  the  division  filed  its  accusa- 
tion against  the  firm  on  IMarch  26,  1960,  and  while  the  hearinp;  was 
pending:,  attorneys  for  Pickman  announced  that  the  accusation  would 
not  be  contested.  Division  of  Real  Estate  went  throu<ih  with  its  action 
and  Pickman 's  license  was  revoked  on  June  3,  1060. 

As  to  the  causes  that  led  to  the  collapse  of  Pickman  Trust  Deed 
Corp.,  ]Mi-.  Mayer  pointed  out  that  it  was  capitalized  with  $5,000  and 
the  proprietors  attempted  to  operate  a  $5,000,000  business  on  that 
basis.  "Also,  [they]  did  make  investments  which  we  have  learned  from 
competent  appraisers  were  ridiculous,"  Mr.  Mayer  commented.  He 
cited  the  hillside  development  at  Montclair  that  Mr.  Nye  earlier  alluded 
to.  Investigration  reveals  that  notes  created  on  the  land  in  (|uestion 
(which  were  sold  at  tax  .sale)  are  still  circulating'  by  means  of  discount 
operations. 

Following  a  comment  of  Chairman  llanna's  on  the  inflationary  as- 
pects of  "Ten  Percenter  "-inspired  construction,  Mr.  Mayer  said  that 
Pickman 's  financing  rate  was  so  high  that  there  was  presently  one 
tract  in  Santa  Clara  County  "which  is  priced  beyond  the  reach  of  the 
buj'er  for  that  market  of  homes."  "First  of  all,"  he  continued,  "you 
have  a  7.2  percent  first  [trust  deed]  on  that  for  $14,800;  then  you  have 
a  $3,200  second,  either  at  8  percent  or  10  percent ;  then  *  *  *^  in  order 
to  get  the  builder  out,  they  are  asking  for  about  a  $3,200  to  $4,000 
down  payment — and  these  are  the  same  homes  that  have  to  compete 
with  '$99  Down  and  $99  a  Month'  in  that  area  which  are  offering  ap- 
proximately the  same  value." 

IVIr.  Mayer  said  the  Pickman  proprietors  had  a  million  dollars  in 
their  bank  account  drawing  no  interest  Avhatever,  "they  couldn't  get 
the  monej'  out  fast  enougli,  *  *  *  so  what  they  were  beginning  to  do 
was  develop  their  own  subdivisions  to  get  the  money  out  and  this  has 
been  a  common  practice." 

CIIATRM.VX  IIAXXA  :  And  you  have  found  that,  in  fact,  tlioro  aro  some 
interlockiiifr  directorship.^  ♦  *  *  hetween  these  tract  developers  and  tlio  lend- 
inft  institutions  actually  lending  money? 

MR.  MAYER:  Yes.  .sir. 

CHAIRMAN  IIAXXA:  Could  you  document  one  or  two  such  specific  in- 
stances for  the  committee? 

MR.  MAYER:  Well,  the  first  one  would  he  the  Pickman  deal  involving 
Shamrock  (Jardens  where  the  Pickman  firm  went  in  with  Mr.  (1.  ICdward  Mitch- 
ell on  that  tract  as  a  joint  venture  [with]  I'icknian  iiuttinj,'  up  the  entire  cai)i- 
tal  contrihution  for  the  development  of  that  property.  The  huilder  did  not 
put  up  one  cent. 

CII.MRMAX  IIAXXA  :  An<l  was  Mr.  IMckerin};,  separate  and  apart  from 
I'ickmaii   Trust   Deed,   to   participate    in   the   profits  of  the    Shamrock   Gardens? 

MR.  MAYER:  Yes,  he  was  to  particiiiate  tliron;;h  the  IMckman  Develop- 
ment Company. 

The  Real  Estate  Division's  counsel  also  stated  that  investigation 
discloses  other  instances  of  this  sort,  but  he  declined  to  name  any  names 
at  this  time. 
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To  questions  regarding-  the  ability  of  the  division  to  enforce  the  laws 
governing  "Ten  Percenter"  operations,  Mr.  Mayer  stated  "We  are 
completely  incapable."  He  described  the  field  as  being,  from  an  en- 
forcement standpoint,  "rather  fertile,"  and  suggested  that  if  the 
Legislature  wanted  to  treble  the  residts,  it  might  treble  the  personnel 
assigned  to  enforcement. 

At  this  juncture  attorney  Lyle  C.  Ellis  spoke  on  belialf  of  Guardian 
Trust  Deed.  He  requested  the  committee  to  note  that  the  present  man- 
agement of  Guardian  once  engaged  in  a  court  battle  to  obtain  control, 
although  the  ownership  was  the  same.  "These  problems  which  were 
inherited  were  inherited  by  Mr.  Sweeney  [as  recently  as]  July  of  last 
year  and  they  are  being  rectified  *  *  *." 

Mr.  Richard  Wright,  speaking  on  behalf  of  the  California  Real 
Estate  Association,  noted  that  it  was  implied  on  the  previous  day  that 
C.R.E.A.  was  opposed  to  action  "urgently  needed  to  clean  up  a  catas- 
trophic situation."  Mr.  Wright  stated  that  C.R.E.A.  has  "consistently 
opposed  precipitous,  ill-considered  action  until  we  know  exactly  what 
we  are  doing  *  *  *."  He  went  on  to  say  that  "those  companies  which 
are  now  operating  legally  cannot  be  made  illegal  by  adoption  of  regu- 
lations. Only  you  in  the  Legislature  have  that  power  by  changing  the 
underlying  law."  He  asserted  that  the  trust  deed  firms  which  have 
caused  the  trouble  have  all  been  in  violation  of  present  law  and  sug- 
gested that  a  new  law  could  force  many  honest  companies  out  of  busi- 
ness while  opening  new  loopholes  for  the  dishonest.  Mr.  Wright  con- 
cluded by  maintaining  that  ' '  mass  marketing  of  trust  deeds  is  not  only 
unnecessary,  but,  as  shown  today,  is  damaging  to  the  public." 

Mr.  Dennison  returned  to  state  his  dissatisfaction  with  the  position 
taken  by  the  Division  of  Real  Estate.  "  [We  are  told  that,  even  with  a 
good,  capable  staff  it  takes  time  to  put  a  disreputable  firm  out  of  busi- 
ness.] What  has  to  be  done  is  to  stop  it  from  getting  started  *  *  *." 
Mr.  Dennison  told  the  committee  that  between  ten  and  fifteen  new 
offices  have  been  opened  with  the  ten  percent  plan  in  the  previous  five 
months.  "A  new  one  blew  up  last  week  in  Los  Angeles  *  *  *,  so  the 
time  to  stop  it  is  before  it  gets  started." 

There  being  no  further  witnesses  desirous  of  being  heard.  Chairman 
Hanna  commented  briefly  on  the  two  days'  testimony  and  declared  the 
hearing  to  be  at  an  end. 
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formulated.  Since  the  Sobieski  Plan  has  now  been  presented,  the  Divi- 
sion of  Real  Estate  was  now  in  a  position  to  move  forward.  Mr.  McClure 
stated  emi)hatically  that  there  was  no  likelihood  practices  forbidden  by 
the  Division  of  Corporations  would  be  permitted  by  the  Division  of 
Keal  Estate. 

Mr.  Marshall  Mayer,  counsel  to  tlie  Division  of  Real  Estate,  dis- 
(.'Usscd  the  Pic'knian  case.  He  stated  that  the  division  filed  its  accusa- 
tion ajrainst  the  firm  on  ]\Iarch  26,  1960,  and  while  the  hearin*;  was 
pending,  attorneys  for  Pickman  announced  that  the  accusation  would 
not  be  contested.  Division  of  Real  Estate  went  throuph  with  its  action 
and  Pickman 's  license  was  revoked  on  June  3,  1960. 

As  to  the  causes  that  led  to  the  collap.sc  of  Pickman  Trust  Deed 
Corp.,  ]\Ir.  Mayer  pointed  out  that  it  was  capitalized  witli  ^.l.OOO  and 
the  proprietors  attempted  to  operate  a  $5,00(),00()  business  on  that 
basis.  "Also,  [they]  did  make  investments  which  we  have  learned  from 
competent  appraisers  were  ridiculous,"  Mr.  Mayer  commented.  He 
cited  the  hillside  development  at  Montclair  that  Mr.  Nye  earlier  alluded 
to.  Investigation  reveals  that  notes  created  on  the  land  in  (piestion 
(whicii  were  sold  at  tax  sale)  arc  still  circulating  by  means  of  discount 
operations. 

Following  a  comment  of  Chairinan  Ilanna's  on  the  inflationary  as- 
pects of  "Ten  Percenter  "-inspired  construction,  Mr.  Mayer  said  that 
Pickman 's  financing  rate  was  so  high  that  there  was  presently  one 
tract  in  Santa  Clara  County  "which  is  priced  beyond  the  reach  of  the 
buyer  for  that  market  of  homes."  "First  of  all,"  he  continued,  "you 
have  a  7.2  percent  first  [trust  deed]  on  tliat  for  $14,800;  then  you  have 
a  $3,200  second,  either  at  8  percent  or  10  percent ;  then  *  *  *^  in  order 
to  get  the  builder  out,  they  are  asking  for  about  a  $3,200  to  $4,000 
down  payment — and  these  are  the  same  homes  that  have  to  compete 
with  '.$99  Down  and  $99  a  Month'  in  that  area  which  are  offering  ap- 
proximately the  same  value." 

Mr.  Mayer  said  the  Pickman  proprietors  had  a  million  dollars  in 
their  bank  account  drawing  no  interest  whatever,  "they  couldn't  get 
the  money  out  fast  enougii,  *  *  *  so  what  they  were  begiiniing  to  do 
was  develop  their  own  subdivisions  to  get  the  money  out  and  this  has 
been  a  common  practice." 

C'lIAIlOIAN  IIAXXA  :  And  you  have  found  that,  in  fact,  there  are  some 
interlofkin^'  directorships  ♦  *  *  lu-tween  these  tract  developers  and  the  lend- 
ing institutions  actually  lending  money? 

MR.  MAYER:  Yes,  sir. 

CHAIRMAN  HAXXA  :  Could  you  document  one  or  two  such  specific  in- 
stances for  tlie  committee? 

MR.  MAY'ER :  Well,  the  first  one  would  be  the  Pickman  deal  involving 
Shamrock  (lardens  where  tlie  Pickman  firm  went  in  with  Mr.  (J.  lOdward  Mitch- 
ell on  that  tract  as  a  joint  venture  [with!  IMckman  putting  up  the  entire  cai)i- 
tal  contril)ution  for  the  development  of  that  i)roperty.  The  l)uilder  did  not 
put  up  one  cent. 

CHAIRMAX  IIAXXA  :  And  was  Mr.  Pickering,  separate  and  apart  from 
Pickman   Trust   Deed,   to   i)articipate    in   the   profits   of  the    Shamrock   (lardens? 

MR.  MAYER:  Yes,  he  was  to  i)articipate  througli  the  I'ickman  Develop- 
ment Company. 

The  Real  Estate  Division's  counsel  also  stated  that  investigation 
discloses  other  instances  of  this  sort,  but  he  declined  to  name  any  names 
at  this  time. 
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To  questions  regarding  the  ability  of  the  division  to  enforce  the  laws 
governing  "Ten  Percenter"  operations,  Mr.  Mayer  stated  "We  are 
completely  incapable."  He  described  the  field  as  being,  from  an  en- 
forcement standpoint,  "rather  fertile,"  and  suggested  that  if  the 
Legislature  wanted  to  treble  the  results,  it  might  treble  the  personnel 
assigned  to  enforcement. 

At  this  juncture  attorney  Lyle  C.  Ellis  spoke  on  behalf  of  Guardian 
Trust  Deed.  He  requested  the  committee  to  note  that  the  present  man- 
agement of  Guardian  once  engaged  in  a  court  battle  to  obtain  control, 
although  the  ownership  was  the  same.  "These  problems  which  were 
inherited  were  inherited  by  Mr.  Sweeney  [as  recently  as]  July  of  last 
year  and  they  are  being  rectified  *  *  *." 

Mr.  Richard  Wright,  speaking  on  behalf  of  the  California  Real 
Estate  Association,  noted  that  it  was  implied  on  the  previous  day  that 
C.R.E.A.  was  opposed  to  action  "urgently  needed  to  clean  up  a  catas- 
trophic situation."  Mr.  Wright  stated  that  C.R.E.A.  has  "consistently 
opposed  precipitous,  ill-considered  action  until  we  know  exactly  what 
we  are  doing  *  *  *."  He  went  on  to  say  that  "those  companies  which 
are  now  operating  legally  cannot  be  made  illegal  by  adoption  of  regu- 
lations. Only  you  in  the  Legislature  have  that  power  by  changing  the 
underlying  law."  He  asserted  that  the  trust  deed  firms  which  have 
caused  the  trouble  have  all  been  in  violation  of  present  law  and  sug- 
gested that  a  new  law  could  force  many  honest  companies  out  of  busi- 
ness while  opening  new  loopholes  for  the  dishonest.  Mr.  Wright  con- 
cluded by  maintaining  that  ' '  mass  marketing  of  trust  deeds  is  not  only 
unnecessary,  but,  as  shown  today,  is  damaging  to  the  public." 

Mr.  Dennison  returned  to  state  his  dissatisfaction  with  the  position 
taken  by  the  Division  of  Real  Estate.  "  [We  are  told  that,  even  with  a 
good,  capable  staff  it  takes  time  to  put  a  disreputable  firm  out  of  busi- 
ness.] AVhat  has  to  be  done  is  to  stop  it  from  getting  started  *  *  *." 
Mr.  Dennison  told  the  committee  that  between  ten  and  fifteen  new 
offices  have  been  opened  with  the  ten  percent  plan  in  the  previous  five 
months.  "A  new  one  blew  up  last  week  in  Los  Angeles  *  *  *,  so  the 
time  to  stop  it  is  before  it  gets  started." 

There  being  no  further  Avitnesses  desirous  of  being  heard,  Chairman 
Hanna  commented  briefly  on  the  two  days'  testimony  and  declared  the 
hearing  to  be  at  an  end. 
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Chairman  Ilanna  called  the  hearing  to  order  at  10  a.m.  The  meeting 
was  held  in  Room  ]lo  of  the  State  Rnildinj.'.  L(ts  Ano-clcs  Civic  Center. 

The  first  witness  to  be  called  was  Mr.  Charles  E.  Smith  wiio  identi- 
fied himself  as  being  president  of  the  Tnist  Deed  Holders'  Mutual  Pro- 
tective Association.  Mr.  Smith  having  been  subpoenaed  by  the  com- 
mittee, the  chairman  adminisered  the  oath  as  to  the  veracity  of  the 
former's  statements.' 

Mr.  Smith  described  his  association  as  a  group  of  investors  in  Los 
Angeles  Trust  Deed  and  Mortgage  Exchange.  "We  wanted  to  know 
how  we  could  get  our  money  back.  *  *  *  "\Ve  found  that,  apparently 
we  were  victims  of  a  gigantic  scandal.  The  average  trust  deed  we  had 
was  worth  less  than  half  of  what  had  been  paid  for  it.  In  many  cases 
the  trust  deeds  were  worthless,  or  nearly  so." 

The  witness  alleged  that,  while  L.A.T.D.'s  management  had  repre- 
sented to  investors  that  the  trust  deeds  it  was  passing  along  to  them 
were  protected  by  the  .security  of  the  American  home.  "In  many  cases 
we  found  these  trust  deeds  had  been  created  especially  for  the  purpose 
of  selling  them  to  unknowing  investors  *  *  *  |and  they  were  based 
on]  raw,  unimproved  land  worth  only  a  small  fraction  of  what  we  had 
paid  for  the  trust  deeds." 

In  the  L.A.T.D.  operation  ^Ir.  Smith  saw  "one  of  the  greatest  swin- 
dles of  all  time"  and  he  compared  it  to  the  Equitable  Plan  swindle 
and  the  machinations  of  other  confidence  games  on  a  grand  scale. 

>  Inasmuch  as  all  persons  appearing  under  subpoena  were  sworn  in,  the  reader  should 
bear  this  fact  in  mind  as  no  further  notations  to  this  effect  will  appear  in  this 
summary. 

(44) 
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As  to  those  who  had  CMtruslcd  tlicir  iiioncy  with  L.A.T.D.,  Mr. 
Smith  said,  "iOiu'l  investor  is  a  ivtired  widow  in  her  sixties.  Just  a 
few  days  before  Ihe  reeeivei-  look  over  |  L.A.T.D.  | ,-  she  invested  her 
life  savinf?s  of  $5, ()()()  in  |i1|.  She  doesn't  even  have  a  trust  deed  to 
show  for  it.  Tliey  have  sent  lier  only  two  little  slips  of  paper.  She  was 
planniuf?  to  use  the  ineome  from  the  $5, ()()()  to  su[)plement  her  small 
pension  and  Social  Security  |l)enetits].  .Now  she  lias  nothinj^-. "  After 
de.seribinf>-  other  instances  of  hardship,  Mr.  Smitli  observed  that  the 
iiuiid)er  of  investors  in  L.A.T.D.  might  be  visualized  by  ima}i,inin<;'  the 
entire  pojiulation  of  the  City  of  Pullerton  as  beinn'  the  investors  in 
Los  Angeles  Ti-ust  Deed  and  Mortgage  Exchange. 

"As  an  example  of  the  type  of  trust  deeds  that  they  were  selling," 
Mr.  Smith  told  the  committee,  "  I  went  out  to  a  vacant  lot  in  the  desert 
on  wliich  I  had  purchased  a  $2,000  trust  deed.  *  *  *  There  was  noth- 
ing around  the  vacant  lot  but  cactus,  sagebrush  and  jackrabl)its.  Tlie 
dirt  road  i  had  taken  to  get  there  had  boulders  so  big  lliey  nearly 
took  the  bottom  out  of  n\y  automol)ile.  They  were  sidxiividing  tlie  desei-t 
in  order  to  get  trust  deeds  to  sell  *  *  *."  At  tliis  [)oint  Mr.  Smith 
provided  the  (committee  eidarged  photographs  of  tlic  f)roperty  in  ques- 
tion. 

The  witness  disclosed  that  he  and  otliei-  investors  were  instituting 
suit  against  L.A.T.D.  "and  the  others  resi)onsible"  in  federal  court  on 
the  grounds  of  fraud,  breach  of  contract  and  violation  of  the  Federal 
Securities  Act.  The  plaintiffs  are  asking  for-  20  million  dollars  from  the 
defendants. 

In  conclusion,  Mr.  Smith  observed,  "*  *  *  We  think  the  laws  of 
this  State  should  be  changed  so  as  to  make  it  impossible  for  fast-talking 
trust  deed  salesmen  to  sell  nearly  worthless  trust  deeds  at  inflated 
prices  to  investors  and  rob  them  of  everything  they  own." 

In  response  to  questions  from  committee  members  apropos  the  prop- 
erty shown  in  his  photograi)hs,  Mr.  Smith  stated  that  the  lot  is  100'  x 
110'  in  area;  the  nearest  habitation  is  between  15  and  20  miles  distant; 
there  is  a  mechanic's  lien  against  the  property  [presumably  for  grading 
of  a  dirt  road]  ;  in  order  to  clear  title  to  the  land  it  "appears"  he  will 
have  to  pay  a  proportionate  share  of  the  lien ;  the  trust  deed  he  holds 
is  a  subordinated  first  (i.e.,  a  second)  ;  the  subdividing  was  done  by  the 
All  American  Investment  Company. 

Chairman  Hanna  showed  the  witness  a  cof)y  of  the  brochure-'  given 
prospective  inve.stors  in  L.A.T.D.  The  chairman  turnc'd  to  i)age  10  of 
the  report  and  took  note  of  the  following : 

2  On  May  20,  1960,  an  injunction  forbidding  L.A.T.D.  from  v\(i]n.t\nti  the  iinlltrust 
provi.sion.s  of  the  Securities  Kxchunf^e  Act  and  appointing  a  ler-civer  for  llie  (lird 
wa.s  issued  by  U.S.  District  .Jud^e  Thurmond  Clarke.  On  the  followinx  June  8  the 
receiver  as.sumed  control  of  the  firm. 

'The  brochure  mentioned  here  is  the  same  as  the  one  cited  repeatedly  in  the  "KlndinKn 
of  Fact  and  Conclusions  of  Law"  of  Judpe  Clarke  in  the  case  Hecurilie/i  &  Ex- 
chanfje  Commiaaion  v.  Los  Anijelea  Trust  Deed  d  Mortf/tifje  Kxchanfje,  el  al. 
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"^cuc  tececcAc/ 

Copies  of  the  following   documents  are 
then  forwarded  to  you: 

1. 

Original  trust  deed. 

2. 

Original  trust  deed  note. 

3. 

Recorded  assignment. 

4. 

Title  insurance  policy. 

5. 

Fire  insurance  policy 
(or  memorandum). 

6. 

Certificate  of  registration. 

7. 

Transmittal    letter,   evidencing   that 
all  interested  parties  have  received 
proper   notification   concerning  the 
assignment   and   ownership   of   the 
trust  deed. 

As  to  the  first  point,  Mr.  Smith  stated  he  did  not,  at  any  time, 
receive  an  original  trnst  deed  while  the  former  management  was  eon- 
trolling  L.A.T.D.  lie  made  the  same  observation  with  respect  to  the 
second  point  and,  as  to  the  third,  he  told  the  committee  that  he  received 
a  recorded  assignment  on  only  one  out  of  three  trust  deeds  that  he 
bought  from  L.A.T.D.  In  that  one  instance  he  did  receive  a  title  insur- 
ance policy  and  a  fire  insurance  policy.  There  were  no  omissions  wdth 
res])oet  to  the  other  items  recited  in  the  brochure. 

Mr.  John  T.  Hintz,  a  contractor  of  Anaheim,  was  then  called  upon 
to  aj)pear  on  the  basis  of  a  subixx'iia.  JMr.  Hintz  was  accompanied  by 
his  attorney.  Mr.  Paul  A.  McCracken.  In  response  to  subpoena  diices 
tecum,  Mr.  Ilintz  brought  with  him  his  files  pertaining  to  financial 
tran.saction  involving  tract  2413,  City  of  Orange. 

In  response  to  (piestioning  by  the  chairman,  Mr.  Hintz  indicated  that 
he  was  president  of  the  Hintz  Construction  Company;  that  he  and 
Sylvan  Allen  were  the  sole  stockholders;  that  his  firm  built  the  homes 
in  tract  2511,  City  of  Santa  Ana;  that  the  "raw  land"  for  this  tract 
was  i)urchased  from  Vanderham  and  Struckman;  that  a  purchase 
money  trust  deed  in  the  amount  of  aj)iiroximately  i|?2()().()()()  was  created; 
that  a  construction  loan  of  ai^proximately  $2,()0U,U()()  was  obtained  from 
Hollywood  First  Federal  Savings  &  Loan  Association ;  that  the  first 
trust  deeds  on  the  houses  in  tract  2511  were  "in  the  neighborhood"  of 
.$1().5()()  to  $11,500  each;  that  additional  trust  deeds  ^  of  approximately 
$1,000  were  created  for  each  house. 

Mr.  Hintz  informed  the  committee  that  these  $1,000  trust  deeds  were 
sold  to  Alfred  Littman  but  the  latter,  insofar  as  the  witness  knew,  did 
not  act  on  behalf  of  Aero  Pro])erties.  ]\Ir.  Hintz  was  not  sure  how  the 

*  These  were  described  by  the  witness  as  being  third  deeds  of  trust. 
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trust  deeds  were  then  disposed  of,  but  he  believed  they  were  resold  to 
Los  Angeles  Trust  Deed  &  Mortgage  Exchange. 

CHAIRMAN  HANNA  :  How  much  did  you  actually  receive  *.  *  *  for  those 
trust  deeds? 

MR.  HINTZ  :  I  believe  it  was  around  $G00  apiece. 

CHAIRMAN  HANNA:  Have  these  houses  beeu  sold  and  are  there  occupants 
in  some  of  these  houses? 

iNIR.  HINTZ  :   There  are  occupants  in  some  of  them. 

CHAIRMAN  HANNA  :  Did  you  have  all  of  the  mechanics'  liens  *  *  *  paid 
up  at  the  time  the  homes  were  completed? 

MR.  HINTZ :  No. 

CHAIRMAN  HANNA:  Are  there  mechanics'  liens  against  these  homes  at  the 
present  time? 

MR.  HINTZ  :  Yes. 

CHAIRMAN  HANNA  :  Would  it  be  fair  to  say  that  those  mechanics'  liens 
are  in  excess  of  $200,000  for  the  total  tract? 

[At  this  point  Mr.  McCracken  interjected  his  estimate  that  the  amount  would 
be  "less  than  $50,000."] 

********* 

CHAIRMAN  HANNA  :  Would  it  be  correct  to  say  that  these  so-called  third 
trust  deeds  were  created  on  these  properties  before  the  improvements  were 
completed? 

MR.  McCRACKEN  :  After  the  money  had  been  committed  for  the  improve- 
ments but  prior  to  the  actual  improvements. 

CHAIRMAN  HANNA:  Prior  to  the  improvements? 

ASSEMBLYMAN  DeLOTTO :  Does  that  mean  the  liens  are  fourth  [in 
order] ? 

******  *  *  * 

MR.  McCRACKEN  :  Yes. 

Mr.  McCracken  then  concurred  when  the  chairman  asked  whether  the 
holder  of  one  of  the  third  trust  deeds  provided  by  L.A.T.D.  would  have 
to  make  payments  on  the  first  and  second  deeds  of  trust  in  order  to 
forestall  foreclosure. 

In  regard  to  tract  2413,  Mr.  Hintz  stated  that  the  land  was  procured 
by  means  of  a  purchase  money  encumbrance  containing  a  subordination 
clause;  that  this  amounted  to  about  $1,550  per  lot  (there  being  75  lots)  ; 
that  a  construction  loan  of  approximately  $10,000  was  obtained 
for  each  lot;  that  the  houses  were  sold  for  "from  $13,795  to  $14,295"; 
that  after  sale  additional  trust  deeds  were  generated  in  varying 
amounts — the  highest  being  $1,100 ;  that  these  trust  deeds  were  sold  to 
Arthur  Gordon  Eldred  and  Alfred  Littman,  acting  on  behalf  of  Pier- 
son  Mortgage  Company ;  that  he  received  in  cash,  as  one  example,  $764 
for  a  $1,040  trust  deed. 

Subsequently,  this  tract,  as  well  as  several  hundred  other  Hintz-built 
homes,  was  sold  to  Aero  Properties.  When  asked  by  Assemblyman  Rees 
what  he  realized  for  each  house  in  tract  2511,  all  told,  Mr.  Hintz 
indicated  approximately  $700. 

Having  been  subpoenaed  by  the  committee,  Mr.  Alfred  Littman 
was  called.  The  witness  was  accompanied  by  his  attorney,  Jerome  L. 
Ehrlich.  When  asked  by  Chairman  Hanna  whether  he  had  followed 
the  testimony  just  given,  Mr.  Littman  declined  to  answer  on  the 
grounds  that  his  reply  might  tend  to  incriminate  him.  On  the  same 
basis  Mr.  Littman  refused  to  answer  when  he  was  asked  whether  he 
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had  been  connected  with  Aero  Properties,  Inc.,  or  was  acquainted  Avith 
Arthur  Gordon  EUlred.  Mr.  Ehrlich  stated  that  his  client  would  be 
"happy"  to  testify  if  the  coniniittee  would  y:rant  hiiu  immunity  from 
prosecution,  but  the  chairman  stated  that  this  was  not  the  committee's 
wish  and  the  witness  was  excused. 

The  next  person  to  testify  was  Mr.  Spencer  Cowley,  president  of 
Home  Owners'  Protective  Echelon,  Inc.  Api)earinj2:  with  him  was 
Mr.  John  A.  Wylie.  ^Ir.  Cowley  explained  that  his  associate  was  a 
home  buyer  in  tract  2317,  Anaheim,  and  Avas  among  the  first  to  receive 
notice  of  foreclosure  in  February  1960.  The  witnesses  then  recounted 
the  events  which  led  to  the  fornuition  of  their  organization,  ]\Ir.  WA'lie, 
in  particular,  having  been  jeopardized  by  the  delinquency  of  Aero 
Properties.^ 

"Altogether,  I  would  say  that  our  organization  has  a  membership 
that  embraces  at  least  a  dozen  different  tracts,"  Mr.  Cowley  told  the 
committee.  "In  these  *  *  *  tracts  the  jiattern  runs  just  about  the 
same;  the  princi|)als  involved  in  the  financing  structure  may  change 
from  one  to  the  other.  However,  it  is  generally  conceded  that  better 
than  17  different  corporations  have  been  participating  in  the  second- 
ary type  of  financing  involved  *  *  *.  Of  these,  it  is  fair  to  state  that 
Mr.  Hintz  or  Mr.  Tietz  or  their  respective  companies  did  a  large  bulk 
of  the  construction.  The  people,  in  general,  have  contracts  which  are 
somewhat  improved  b}'  the  [legislation  enacted  at  the  1960  Special 
Session]  in  that  they  now  realize  some  protection  from  the  fact  that 
the  State  has  |  re(|uired  that  sales  contracts  include  statements  as  to 
the  payments  that  are  to  be  made  on  the  respective  first,  second  and 
any  other  deeds  of  trust] . ' ' 

Mr.  Cowley  told  of  a  group  of  home  buyers  whose  plight  had  become 
known  to  U.O.P.E.  within  the  preceding  week.**  Some  68  persons  had 
signed  sales  contracts  late  in  1959  in  the  expectation,  according  to 
Mr.  Cowley,  that  property  values  would  appreciate  to  the  extent  where 
they  could  ai-range  P. II. A.  financing.  Although  five  buyers  have 
gained  tentative  title,  the  remainder  are  in  jeopardy.  "I  do  know 
that  when  these  people  get  their  escrow  instructions,  *  *  *  they  are 
told  that  the  present  impounds  *  *  *  built  up  over  the  year  are  to 
be  dissolved  rather  than  to  be  passed  on  to  their  benefit  or  [credited] 
to  their  account.  This  is  highly  irregular.  This  is  only  a  single  instance 
of  many  which  imply  that,  morally,  our  people  have  not  received  the 
proper  treatment  at  the  hands  of  the  |  businessmen  they  have  dealt 
with],"  Mr.  Cowley  observed. 

As  to  that  majority  of  U.O.P.E.  members  who  have  now  skirted  the 
immediate  problem  of  foreclosure  but  are  still  seeking  a  type  of  re- 
financing where  systematic  amortization  of  all  encumbrances  might 
be  arranged,  Mr.  Cowley  stated  that  many  are  attempting  to  negotiate 
F.II.A.  financing  aiul  the  renuiinder  are  considering  ])roi)osals  from 
conventional  lending  .sources.  "At  this  time,  there  is  an  outstanding 
offer  from  Mason  Mortgage  [  Company  |  whereby  tliese  people  can 
[increase]  their  6.(5  percent  first  to  7  percent.  They  can  also  [increase] 

"  F'or  a  moro  detailed  trcatniont  of  tliis  matter,  the  reader  i.s  referred  to  the  summary 

of  the  Huena  I'ark  hearing. 
"The   tract   Involved   is   No.    2r>39,  Cit.v  of  We.stmin.ster.  The  contractor  was  Mr.   P.  I. 

Wilsey  of  Lone  Beach  and  purcha.sers  made  their  payinent.s  to  the  H  &  W  I^and 

Corporation  in  Paramoimt. 
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the  interest  rate  of  7  percent  on  their  seconds  to  an  8  percent  arrange- 
ment and  then,  five  years  from  now,  be  jnst  about  where  they  are 
now.""^  In  the  opinion  of  lI.O.P.E.'s  board  of  directors,  those  who 
accepted  such  an  offer  would  face  the  recurrent  prospect  of  refinancing 
at  each  five-year  interval,  Mr.  Cowley  told  the  committee. 

Chairman  Ilanna  asked  the  witness  whether,  under  F.II.A.  financing, 
most  of  the  home  buyers  would  have  to  produce  a  substantial  cash  pay- 
ment. Mr.  Cowley  replied  affirmatively. 

Responding  to  a  question  from  the  chairman,  Mr.  "Wylie  said  he  is 
now  making  his  payments  to  Mason  Mortgage  Co.  "It  is  my  belief," 
he  added,  "that  Mason  Mortgage  has  stepped  into  the  picture  and  is 
conserving  the  assets  of  Aero  Properties  in  addition  to  conserving 
[its]  own  assets."  Answering  a  further  question,  Mr.  Wylie  stated 
that  this  applies  to  the  majority  of  people  in  Tract  2317. 

Mr.  David  Farrell,  president  of  Los  Angeles  Trust  Deed  &  Mort- 
gage Exchange,  was  the  next  person  to  appear  before  the  committee.^ 
Mr.  Farrell  was  accompanied  by  attorney  Morgan  Cuthbertson. 

The  chairman  alluded  to  the  testimony  given  by  Mr.  Smith  and 
Mr.  Farrell  remarked,  apropos  the  desert  property,  "*  *  *  This  area 
is  located  at  the  intersection  of  the  main  road  *  *  *  that  goes  into 
Palm  Springs  and  the  area  is  very  valuable.  *  *  *  The  properties 
have  all  been  sold  to  buyers  who  have  paid  [between  $1,500  to  $2,000] 
cash  down,  and  while  I  don't  know  where  Mr.  Smith's  individual 
trust  deed  [is  situated]  *  *  *  I  believe  it  is  current.  I  have  no 
reason  to  think  Mr.  Smith  will  lose  any  money.  However,  it  is  only 
natural  that,  when  something  starts  dying,  that  the  vultures  and  the 
jackals  start  coming  to  see  how  much  they  can  eat  out."  The  witness 
went  on  to  accuse  Mr.  Smith  of  being  an  opportunist  and  of  attempting 
to  "seize  control"  of  L.A.T.D. 

Returning  to  the  specific  matter  of  Mr.  Smith's  trust  deed,  Mr. 
Farrell  claimed  the  former  had  misstated  the  facts.  "There  are  no 
mechanics'  liens  which  would  come  ahead  of  the  trust  deed.  There 
is  a  policy  of  title  insurance  in  every  instance  to  protect  the  owner 
of  the  trust  deed  so  that  if  he  foreclosed,  he  would  have  clean  title 
to  the  property  and  the  property  appraises  for  far  more  than  its 
trust  deed."^  Chairman  Hanna  pursued  the  matter  of  appraisals  and, 
while  the  witness  maintained  that  an  independent  appraiser  was 
retained  by  L.A.T.D.  in  any  transaction  with  "any  large  investment 
company,"  he  would  not  state  categorically  that  such  procedure  was 
followed  in  the  deal  with  the  All  American  Investment  Company. 

CHAIRMAN  HANNA :  I  wonder  if  you  could  s'ive  us  an  explanation  of 
the  finding  *  *  *  in  the  S.P].C.  case  that  goes  as  follows :  "The  evidence  estab- 
lishes that  in  this  and  nearly  all  similar  situations,  L.A.T.D.  has  made  no 
indeiiendent  appraisals  or  that  the  defendant  could  not  or  would  not  produce 
them  in  response  to  a  subpoena  duces  tecum"!  *   *   *  ^^ 

'  Upon  hi.s  appearance  before  the  committee,  the  coimsel  for  Ma.«on  Mortsage  Co.  was 
questioned  about  this  point.  Mr.  Kirsch  confirmed  the  flgures  quoted  by  Mr. 
Cowley.  While  lie  shed  no  liglit  on  tlie  reason  for  raising  the  G.fi  percent  charge 
to  7  percent,  he  explained  the  increase  in  tlie  interest  rate  on  tlie  second  tru't 
deed  as  being  designed   "to  minimize  the  necessity  of  i>utting  in  any  cash." 

^  Mr.  Farrell  was  under  subpoena  for  this  hearing. 

'  This  testimony  was  contradicted  b.v  the  representative  of  the  title  insurance  com- 
pany involved.   (See  remarks  of  William  Gummerman  below.) 

10  The  quotation  is  from  page  !?>  of  the  "Findings  of  Fact  and  Conclusions  of  Law"  of 
Judge  Clarke. 
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MR.  FARRELL :  It  depends  on  what  your  definition  of  "independent"  is. 
If  you  eon.strue  "independent"  to  mean  that  we  employed  an  outside  appraiser, 
not  part  of  our  ojteration.  then  most  of  the  proi)erties  would  not  have  heen 
independently  api)raised.  *  *  ♦  This  particular  dispute  with  the  S.E.C..  you 
mij;ht  say,  eiilniiuated  two  years  of  our  co-operation  with  them  and  marke<l 
the  point  at  which  we  diverted  from  co-operation  *  *  *.  For  two  years  we 
let  them  roam  through  our  establishment  and  look  at  everythiuf?  we  had 
and  ijave  them  the  fullest  of  co-operation.   *   *   * 

Chairman  Ilaiiiia,  alluding  to  Judge  Clarke's  finding  that  "It  was 
not  until  the  trial  was  begun  that  the  S.E.C.,  through  subpoenas  duces 
tecum,  -was  enabled  to  dredge  the  necessary  evidence  from  the  defend- 
ants' records,  evidence  wliich  the  defendants,  if  acting  in  good  faith 
and  in  compliance  with  tlie  discovery  order  under  Rule  ;]4,  would  luive 
made  available  long  before,"  "  wanted  to  know  if  it  was  Mr.  Farrell's 
contention  that  such  Avas  not  the  case.  "Yes  sir,"  the  witness  replied, 
"that  would  be  my  testimony;  that  the  S.E.C.  has  grossly  misrepre- 
sented the  facts  in  the  case." 

The  chairman  then  referred  to  the  Cimarron  Meadows  transaction 
which  was  dealt  Avith  at  length  in  S.E.C.  case.  This  deal  involved 
the  transfer  of  a  considerable  sum  of  money  from  L.A.T.D.  to  the 
Goheen  Construction  Co.  and,  although  the  transaction  w^as  not  con- 
summated, according  to  Mr.  Farrell,  Judge  Clarke  cited  it  as  an  illus- 
tration of  "*  *  *  the  use  of  funds  entrusted  to  L.A.T.D.  *  *  *  under 
the  Secured  10  percent  Earnings  Program  in  financing  similar  specu- 
lative joint  ventures  and  partnersiiips  for  the  benefit  of  David  Far- 
rell." ^-  Cliainnaii  Hanna  asked  the  witness  if  the  cash  payment — along 
with  the  retention  money — that  was  made  to  George  Goheen  came  from 
money  entrusted  to  L.A.T.D.  by  investors.  "We  took  the  funds  given 
us  by  a  customer  under  an  open  contract  to  buy  a  trust  deed  from  us, 
just  exactly  in  the  manner  as  Paine,  Webber,  Jackson  &  Curtis  or  Dean 
Witter  would  take  funds  from  a  client  who  is  buying  stock,"  ]\Ir.  Far- 
rell replied.^'' 

("IIAIRMAX  IIANNA :  In  this  transaction  with  the  Goheen  Construction 
Company,  is  it  correct,  as  held  [by  Judge  Clarke],  that  you  *  *  *  personally, 
or  your  C(unpany,  were  presumably  to  go  in  partnership  with  Mr.  Goheen  in 
some  limited  way? 

MR.   FARRIOLL:   *   ♦   *   that   is  true.   It   is   a  common   practice   for  .savings 
and   loan   associations  and    [their]    officers   to   participate   with    builders   in   the 
transactions  that   they  are  financing. 
CHAIRMAN  IIANXA:  It  is? 

MR.  FARRELL:   It  is  very  common  to  the  mortgage  industry.  *   *   * 
CHAIRMAN    HANNA.   I   thought    the   State   of   California    provided   that  a 
savings  and  loan  institution  was  limited   to  any  owm-rship  (u-  even — in  land — 
to  5  percent  of  its  total  value? 

MR.  FARRELL:  I'm  not  here  (o  di.scuss  the  laws  of  California  with  ref- 
erence to  it.   *   ♦  * 


"  Page  4  6,  op.  cit. 

^  Page  43,  op.  cit. 

"  Robert  Van  Deventer  of  Dean  Witter  &  Co.  stated  to  the  committee  Investigator  on 
Nov.  21,  1900,  that  the  moneys  of  iniliviihial  clionts  are  not  conmiingled  (i.e., 
they  are  kept  in  separate  accounts)  and  lie  furtlier  observed  tluit  the  acceptance 
of  an  investor's  funds  without  stipulations  as  to  tlu'  use  tliey  will  be  put  is  a 
singidar  rarity  in  the  stock  brokerage  business.  As  to  the  use  of  siu'h  money 
without  carte  blanche  permission,  a  recent  incident  speaks  for  itself.  On  Septem- 
ber 2S,  llMiO,  the  New  York  Stock  Exchange  exi)elled  from  its  membership  Anton 
K.  Homsey  of  the  Du  Pont-Homsey  firm  on  tlie  grounds  that  he  had  pledged 
customers'  securities  on  loans  without  their  knowledge. 
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Returning-  to  the  matter  of  L.A.T.D.'s  general  aceount,  Chairman 
Hanna  asked  if  this  one  aceonnt  paid  all  the  firm's  expenses.  Mr.  Far- 
rell  replied  that,  for  account ing-  purposes,  there  were  three  accounts 
(one  for  payment  of  operations,  another  for  purchase  of  trust  deeds, 
and  still  another  for  payroll),  but  he  conceded  that  "actually"  there 
was  one  general  account. 

In  regard  to  purchase  of  trust  deeds,  the  chairman  surmised  that 
L.A.T.D.  bought  trust  deeds  on  raw  land  and  third  trust  deeds  gen- 
erated prior  to  construction.  Mr.  Farrell  interrupted  to  declare  "That 
is  false.  The  company  never  'purchased  any  third  frnst  deeds.'"  ^^  By 
way  of  clarification,  the  witness  maintained  that  L.A.T.D.  <'*  *  * 
dealt  only  in  valid  first  liens  and  valid  second  liens  on  property.  "^^ 
In  a  discussion  of  Tract  2511  in  Santa  Ana,  the  witness  confirmed 
Mr.  Hintz'  guess  that  the  trust  deeds  the  latter  sold  to  Alfred  Littman 
ultimately  found  their  way  to  L.A.T.D.  He  disagreed  with  the  contrac- 
tor on  the  amount  of  the  notes,  however,  asserting  that  the  "face"  of 
the  trust  deeds  was  less  than  $1,000  "*  *  *  or  $975,  as  I  recall."  Mr. 
Farrell  maintained  that  his  company  handed  to  Alfred  Littman  a 
letter,  with  check  enclosed,  for  delivery  to  Security  Title  Insurance  Co. 
"We  have  learned  subsequent  to  that  that  these  policies  of  title  insur- 
ance were  not  issued  by  Security  Title  Insurance  Company.  They 
handled  our  money  but  claimed  never  to  have  received  our  letter.  "^*^ 
The  witness  was  asked  if  L.A.T.D.  had  acquired  a  substantial  number 
of  trust  deeds  from  Aero  Properties  and  if  he  dealt  with  Messrs.  Litt- 
man and  Eldred  in  these  transactions.  Mr.  Farrell  confirmed  this. 
Chairman  Hanna  then  wanted  to  know  if  Mr.  Farrell  himself — or 
L.A.T.D. — owned  any  interest  in  Aero  Properties  at  any  time.  The 
latter  replied  in  the  negative. ^"^ 

In  response  to  a  question,  Mr.  Farrell  stated  that  an  investor  "gen- 
erally" was  notified  on  the  45th  day  folloAving  the  due  date  of  pay- 
ment whenever  the  payor  was  delinquent.  This  was  the  responsibility 
of  the  collection  department,  the  witness  explained,  adding,  "I  under- 
stand that  they  have  slipped  up  in  a  few  instances  *  *  *." 

Mr.  Farrell  indicated  that  interest  payments  to  investors  were  main- 
tained even  when  their  trust  deeds  went  into  default.  This  prompted 
the  chairman  to  question  Mr.  Farrell  on  his  conceptualization  of  the 
relationship  between  L.A.T.D.  and  its  investors. 

CHAIRMAN  HANNA:  *  *  *  Dq  you  feel  that  [,  by  means  of  the  hiii- 
guase  you  use  in  your  brochure,]  you  are  making  it  clear  to  the  person  who 
is  depositing  money  that  the  money  immediately  becomes  yours  for  the  general 
uses  of  your  company  rather  than  the  representations  that  this  person's  money 
is  to  be  held  for  use  on  a  particular  trust  deed  to  be  purchased  for  him? 

MR.  FARRELL:  Certainly.  It's  true  of  every  business  in  the  world.  Why 
should  the  buying  and  selling  of  trust  deeds  be  any  different  than  the  buying 
and  selling  of  diamonds  or  Cadillacs  or  stocks  or  anything?  *   *   * 

CHAIRMAN  HANNA:  Is  it  your  feeling  that  most  of  the  people  dealing 
with  you  appreciate  the  fact  that  [their]  money  *  *  *  was  going  into  the 
general  account  of  the  business  and  was  not  allocated  for  the  purchase  of  a 
particular  trust  deed  for   them? 


"  Emphasis  added. 

^"  This  statement  is  in  conflict  witli  tliat  made  by  Mr.  Hintz  on  this  matter. 
^^  See  testimony  of  W^illiam  (lummerman. 

1'  The  views  of  Judge  Clarke  on  this  matter  are  cited  in  the  summary  of  the  Buena 
Parlv  hearing. 
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MR.  FARRELL  :  It  depends  on  what  your  definition  of  "independent"  is. 
If  you  construe  "independent"  to  mean  that  we  employed  an  outside  appraiser, 
not  part  of  our  ojieration,  then  most  of  the  properties  wouhl  not  have  l)een 
independently  ai>praised.  *  ♦  *  This  particular  dispute  with  the  S.E.C..  you 
mi}<ht  say,  culniiiuited  two  years  of  our  co-operation  with  them  and  marketl 
the  point  at  which  we  diverted  from  co-operation  *  *  *.  For  two  years  we 
let  them  roam  through  our  estahlishment  and  look  at  everything  we  had 
and  gave  them  the  fullest  of  co-operation.  *   *   * 

Chairman  Hauiia,  alluding  to  Judge  Clarke's  finding  that  "It  was 
not  luitil  the  trial  was  begun  that  the  S.E.C.,  through  subpoenas  duces 
tecum,  Avas  enabled  to  dredge  tlie  necessar}-  evidence  from  the  defend- 
ants' records,  evidence  whicli  the  dercndants,  if  acting  in  good  faith 
and  in  compliance  with  the  discovery  order  under  Rule  .34,  would  have 
made  available  long  before,"  ^^  wanted  to  know  if  it  was  Mr.  Farrell's 
contention  that  such  was  not  the  ease.  "Yes  sir,"  the  witness  replied, 
"that  would  be  my  testimony;  that  the  S.E.C.  has  grossly  misrepre- 
sented the  facts  in  the  ease." 

The  chairman  then  referred  to  the  Cimarron  Meadows  transaction 
which  was  dealt  with  at  length  in  S.E.C.  case.  This  deal  involved 
the  transfer  of  a  considerable  sum  of  money  from  L.A.T.D.  to  the 
Goheen  Construction  Co.  and,  although  the  transaction  was  not  con- 
summated, according  to  Mr.  Farrell,  Judge  Clarke  cited  it  as  an  illus- 
tration of  "*  *  *  the  use  of  funds  entrusted  to  L.A.T.D.  *  *  *  under 
the  Secured  10  percent  Earnings  Program  in  financing  similar  specu- 
lative joint  ventures  and  partnerships  for  the  benefit  of  David  Far- 
rell." '-  Chairman  Ilaniui  asked  the  witness  if  the  cash  i)ayment — along 
with  the  retention  money — that  was  nuide  to  George  Goheen  came  from 
money  entrusted  to  L.A.T.D.  by  investors.  "We  took  the  funds  given 
us  by  a  customer  under  an  open  contract  to  buy  a  tru.st  deed  from  us, 
just  exactly  in  the  manner  as  Paine,  Webber,  Jackson  &  Curtis  or  Dean 
AVitter  would  take  funds  from  a  client  who  is  buying  stock,"  Mr.  Far- 
rell replied.^'* 

CIIAIRMAX  HANNA :  In  this  transaction  with  the  Goheen  Construction 
Company,  is  it  correct,  as  held  [hy  Judge  Clarke],  that  you  *  *  *  personally, 
or  your  company,  were  presumably  to  go  in  partnership  with  Mr.  Ooheen  in 
.some  limited  way? 

MR.  FARRELL:  *  ♦  *  that  is  true.  It  is  a  common  practice  for  savings 
and  loan  associations  and  Ltheir]  officers  to  participate  with  builders  in  the 
transactions  that   they  are  financing. 

CHAIRMAN  IIANXA:  It  is? 

MR.  FARRELL:   It  is  very  common  to  the  mortgage  industry.  *   *   * 

CIIAIRMAX  IIAXXA.  I  thought  the  State  of  California  provided  that  a 
savings  and  loan  institution  was  limited  to  any  ownership  or  even — in  land — 
to  5  percent  of  its  total  value? 

MR.  FARRELL:  I'm  not  here  to  discuss  the  laws  of  California  with  ref- 
erence to  it.   *   *   ♦ 


*'  I'vLKe  4  6,  oj}.  cit. 

^  Pa^e  43,  op.  cit. 

"  Robert  Van  Deventer  of  Dean  Witter  &  Co.  stated  to  the  committee  investigator  on 
Xov.  21,  1960,  that  the  moneys  of  individual  clients  are  not  coniniingled  (i.e., 
they  are  kept  in  separate  accounts)  and  he  further  observed  that  the  acceptance 
of  an  investor's  funds  without  stipuhitions  as  to  tlie  use  they  will  be  jiiit  is  a 
singular  rarity  in  the  stock  brokerage  business.  As  to  the  use  of  such  money 
without  carte  l^lanche  permission,  a  recent  incident  spealcs  for  itself.  On  Septem- 
ber 2S,  IUGO,  the  New  York  Stock  Excliange  exj)elled  from  its  membership  Anton 
10.  Honisey  of  the  Du  I'ont-llomsey  linn  on  the  grounds  that  he  had  pledged 
customers'  securities  on  loans  without  their  knowledge. 
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Returning  to  the  matter  of  L.A.T.D.'s  general  account,  Chairman 
ITanna  asked  if  this  one  account  ]-»ai(l  all  the  firm's  expenses.  Mr.  Far- 
rell  replied  that,  for  accounting  purposes,  there  were  three  accounts 
(one  for  payment  of  operations,  another  for  purchase  of  trust  deeds, 
and  still  another  for  payroll),  but  he  conceded  that  "actually"  there 
was  one  general  account. 

In  regard  to  purchase  of  trust  deeds,  the  chairman  surmised  that 
L.A.T.D.  bought  trust  deeds  on  raw  land  and  third  trust  deeds  gen- 
erated prior  to  construction.  Mr.  Farrell  interrupted  to  declare  ''That 
is  false.  The  company  never  purchased  any  third  trust  deeds.'' ^ '^^  By 
way  of  clarification,  the  witness  maintained  that  L.A.T.D.  "*  *  * 
dealt  only  in  valid  first  liens  and  valid  second  liens  on  property.  "^^ 
In  a  discussion  of  Tract  2511  in  Santa  Ana,  the  witness  confirmed 
Mr.  Hintz'  guess  that  the  trust  deeds  the  latter  sold  to  Alfred  Littman 
ultimately  found  their  way  to  L.A.T.D.  He  disagreed  with  the  contrac- 
tor on  the  amount  of  the  notes,  however,  asserting  that  the  "face"  of 
the  trust  deeds  was  less  than  $1,000  "*  *  *  or  $975,  as  I  recall."  Mr. 
Farrell  maintained  that  his  company  handed  to  Alfred  Littman  a 
letter,  with  check  enclosed,  for  delivery  to  Security  Title  Insurance  Co. 
"We  have  learned  subsequent  to  that  that  these  policies  of  title  insur- 
ance were  not  issued  by  Security  Title  Insurance  Company.  They 
handled  our  money  but  claimed  never  to  have  received  our  letter.  "^^ 
The  witness  was  asked  if  L.A.T.D.  had  acquired  a  substantial  number 
of  trust  deeds  from  Aero  Properties  and  if  he  dealt  with  Messrs.  Litt- 
man and  Eldred  in  these  transactions.  Mr.  Farrell  confirmed  this. 
Chairman  Hanna  then  wanted  to  know  if  Mr.  Farrell  himself — or 
L.A.T.D. — owned  any  interest  in  Aero  Properties  at  any  time.  The 
latter  replied  in  the  negative.^''' 

In  response  to  a  question,  Mr.  Farrell  stated  that  an  investor  "gen- 
erally" was  notified  on  the  45th  day  following  the  due  date  of  paj^- 
ment  whenever  the  payor  was  delinquent.  This  was  the  responsibility 
of  the  collection  department,  the  witness  explained,  adding,  "I  under- 
stand that  they  have  slipped  up  in  a  few  instances  *  *  *." 

Mr.  Farrell  indicated  that  interest  payments  to  investors  were  main- 
tained even  when  their  trust  deeds  went  into  default.  This  prompted 
the  chairman  to  question  Mr.  Farrell  on  his  conceptualization  of  the 
relationship  between  L.A.T.D.  and  its  investors. 

CHAIRMAN  HANNA:  *  *  *  Do  you  feel  that  [,  by  means  of  the  lan- 
guage you  use  in  your  brochure,]  you  are  making  it  clear  to  the  person  who 
is  depositing  money  that  the  money  immediately  becomes  yours  for  the  general 
uses  of  your  company  rather  than  the  representations  that  this  person's  money 
is  to  be  held  for  use  on  a  particular  trust  deed  to  be  purchased  for  him? 

MR.  FARRELL :  Certainly.  It's  true  of  every  business  in  the  world.  Why 
should  the  buying  and  selling  of  trust  deeds  be  any  different  than  the  buying 
and  selling  of  diamonds  or  Cadillacs  or  stocks  or  anything?  *   *   * 

CHAIRMAN  HANNA :  Is  it  your  feeling  that  most  of  the  people  dealing 
with  you  appreciate  the  fact  that  [their]  money  *  *  *  was  going  into  the 
general  account  of  the  business  and  was  not  allocated  for  the  purchase  of  a 
particular  trust   deed  for   them? 

"  Elmphasis  added. 

1"  This  statement  is  in  conflict  with  that  made  by  Mr.  Hintz  on  this  matter. 
"  See  testimony  of  William  Gummerman. 

"  The  views  of  Judge  Clarke  on  this  matter  are  cited  in  the  summary  of  the  Buena 
Park  hearing. 
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MR.  FARRELL:  That  is  why  we  specifically  stated  so  on  the  contract, 
so  they  wmild  be  aware  of  it.  We  didn't  want  anyone  to  be  misled  by  any- 
thing. 

CHAIRMAN  HAXXA  :  Do  you  thinU  tliat  this  general  language  that  says 
here,  ["It  is  merely  your  order  for  trust  deeds  and  your  instructions  to  us  to 
what  you  intend  to  do.  It  authorizes  us  to  sell  you  trust  deeds.  You  may 
change  or  alter  your  instructions  at  any  time  by  giving  us  written  notice"]  — 
do  you  feel  that  summarizes  the  situation  set  forth  in  the  [purchase  authori- 
zation] V  '** 

MR.  FARRELL:  Yes,  sir,  very  clearly.  There  is  a  disclaimer  in  the  front 
of  that  book  as  well  that  we  do  not  make  any  guarantees ;  that  we  only  caiTy 
out  things  the  best  way  we  can. 

Tlip  eliairmaii  toolt  iioto  of  the  disclaimer  eited  by  the  witness,  but 
he  also  pointed  out  that  the  reeurriii<?  lefreiid,  "Secured  !()'/(  Earn- 
ings," was  given  far  more  prominence  in  the  brochure. 

Mr.  William  E.  Gumraerman,  assistant  counsel  for  the  Security 
Title  Insurance  Company,  was  the  next  person  to  testify.^*'  Mr.  Gum- 
merman  said  that  his  company  was  involved  in  both  the  Tract  2511 
situation  and  the  All  American  Investment  Co.  transaction. 

Regarding  the  first  of  these  two  matters,  the  witness  said,  "What 
hapjiened  there  was  that  the  iiro])erties,  in  fact,  [were]  encumbered  by 
three  trust  deeds."  When  Security's  policies  on  these  trust  deeds  left 
their  office,  they  indicated  that  the  deeds  were  third.  "However,  we  are 
presented  today  *  *  *  with  doeuments  which  have  been  altered'-^  to 
show  the  [third]  trust  deed  as  a  second  trust  deed — in  fact,  much  of 
the  information  concerning  the  prior  liens  has  also  been  changed  so 
that  what  you  have  is  a  kind  of  rough  comjiosite  of  the  first  two  liens 
being  shown  as  just  one  lien  and  the  amount  would  be  roughly  that  of 
the  construction  loan,"  the  committee  learned. 

CIIAIR.MAX  IIAXXA  :  Is  it  your  testimony  that  this  was  so  flagrantly 
done  tliat  anyone  who  was  familiar  with  this  type  of  document  should  have 
been  able  to  perceive  that   [it]   ha<l  been  altered".' 

MR.  GI'MMERMAX  :  If  anyone  who  was  familiar  with  this  type  of  docu- 
ment were  to  read  through  |it]  tiiey  would  have  at  least  sensed,  if  not  actually 
observed,  the  change  in  this  particular  policy  of  title  insurance  and,  in  this 
case,  *   *   *   there  were  several  hundred  of  them. 

CIIAIRMAX  IIAXX'A  :  Then  [what  yon  are  saying]  is  that  .some  person, 
or  persons,  *  *  *  actually  fraudulently  and  illegally  changed  a  document 
originally  emanating  from  your  comp.inyV 

MR.  CJUMMERMAN:  Thafs  right.  And  this  particular  problem  has  been 
turned  over,  I  believe,  [to  either  tiie  Los  Angeles  or  Orange  County  District 
Attorney]. 

Kelevant  the  Irust  deeds  sold  to  L.A.T.I).  by  the  All  American  In- 
vestment Company,  the  witness  said  they  were  created  when  the  de- 
velojier  di.scovered  he  would  need  more  funds  than  he  had  anticii^ated. 
A  "mixed  situation"  exists  with  respect  to  mechanics'  liens,  the  com- 
mittee learned.  Mr.  Gummerman  said  that  some  trust  deed  holders, 
in  conjunction  with  the  developer,  have  contacted  L.A.T.D.  receiver 
Pat  A.  JMcCormick  in  an  effort  to  work  out  new  financing.  "The  alter- 
native [open  1o  each  trust  deed  holder]  is  to  take  a  chance  that  his 
individual  trust  deed  is  jirior  to  the  mechanics'  liens  which  are  causing 
the  problem." 

'*  The   reference  here   is   to  the  language  appearing  on   tlie  back  cover  of  L.A.T.D. 's 

brocluire. 
'»  Mr.  (Jniniiicrnian's  appearance  was  on  the  basia  of  a  supoena. 
*>  Emphasis  added. 
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The  witness  disclosed  that  the  developer  (Mr.  Sam  Sparks)  received 
only  27  percent  of  the  face  valne  of  the  trust  deeds.  L.A.T.D.  with- 
held "not  only  the  discount  which  would  normally  come  out,  but  they 
also  withheld  six  months'  interest  prepaid,"  according  to  Mr.  Gum- 
merman.  He  added  that,  in  addition,  Farrell  and  his  associates  re- 
tained "an  appropriate  sum  for  the  cost  of  completing  off-site  improve- 
ments"-^ and  a  sum  representing  the  promotional  costs  of  selling  the 
trust  deeds.  This  money  evidently  went  into  L.A.T.D. 's  general  account 
and  became,  therefore,  inaccessible  with  the  advent  of  the  receivership. 

CHAIR.MAN  HAXXA:  AVould  it  be  your  position  [that],  had  the  con- 
tract been  otherwise  and  these  funds  been  held  sparately,  they  would  have  be(m 
available? 

MR.  GUMiNIERMAX  :  *  *  *  Assuming:  the  basic  honesty  of  the  transac- 
tions, had  the  funds  been  held  in  trust — which  would  be  the  normal  procedure 
in  this  type  of  relationship — they  would  have  been  available  even  though  the 
receivership  had  been  established. 

('HAIRIMAN  HANXA :  *  *  *  Did  you  mean  to  say  that  the  procedures 
as  followed  in  the  contract  between  L.A.  Trust  Deed  and  All  American  Invest- 
ment Company  were  not  what  you  call  regular  proceedings? 

MR.  GI'MiMERMAN  :  They  wouldn't  be  ordinary  in  the  sense  that  [L.A. 
T.D.]  was  not  a  bank.  There  were  no  safeguards  regarding  the  level  of  sol- 
vency or  equity  as  you  have  with  a  bank  or  savings  and  loan.  Any  businessman 
who  has  any  appreciative  experience  in  money  matters  would  appreciate, 
therefore,  that  he  is  dealing  with  an  organization  whose  credit  is  not  super- 
vised by  approiiriate  governmental  bodies.  *   *   * 

In  summing  up  the  situation,  the  chairman  asked  Mr.  Gummerman 
if  is  w^as  correct  that  the  amount  necessary  to  cover  the  cost  of  off- 
site  improvements  had  been  twice  advanced  "*  *  *  and  that  part  of 
the  problem  of  paying  off  the  amount  of  the  face  value  of  the  original 
trust  deed  is  that  somebody  has  to  absorb  this  loss  *  *  *  ? "  The  witness 
assented. 

The  chairman  then  called  upon  Mr.  Pat  A.  McCormick,  who  w^as 
accompanied  by  Mr.  Richard  Cole.--  The  former  introduced  the  latter 
as  being  the  chief  administrator  of  the  receivership  established  for  Los 
Angeles  Trust  Deed  and  Mortgage  Exchange. 

After  Mr.  McCormick  noted  that  his  court-appointed  status  made 
it  impossible  for  him  to  align  himself  with  any  side  in  the  disputes 
aired  at  the  hearing.  Chairman  Haniia  asked  if  there  were  any  utter- 
ances which  he  felt  needed  correcting.  The  witness  then  emphatically 
pointed  out  that  neither  he  nor  his  lawyers  had  been  paid  one  cent  of 
compensation  for  their  duties  and,  further,  that  they  would  not  be 
paid  until  the  court  determines  reasonable  fees. 

Questioned  as  to  his  duties  as  a  receiver,  Mr.  McCormick  said 
"*  *  *  The  order  appointing  me  is  quite  clear.  It  appoints  me  for 
the  purpose  of  conserving,  maintaining  and  preserving  the  assets  of 
[L.A.T.D.]  and  one  of  its  affiliates.  I  am  not  a  liquidator.  *  *  *"  Al- 
though he  conceives  his  role  as  being  that  of  a  conservator,  Mr.  McCor- 
mick pointed  oiit  that  the  present  management  has  discontinued  the 
purchase  and  sale  of  trust  deeds  and  notes. 

Mr.  Cole  said  that  the  audit  report  prepared  by  LeRoy  H.  Cole, 
C.P.A.,  -^  showed,  as  of  June  8,  "*  *  *  approximately  $2,500,000  owing 

^  On  this  point,  see  comments  of  Richard  Cole,  below. 
—  Mr.  McCormick  was  under  subpoena  ;  Mr.  Cole  was  not. 

'■^  A  partner  in  the  firm  of  Arthur  Young  &  Co.  and,   incidentally,  no  relation  to  the 
witness. 
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to  the  sellers  of  the  trust  deeds  in  202  aeeounts."^'  After  Mr.  McCor- 
miek  had  interjected  to  say  that  the  fi<?ure  (juoted  represents  claims 
of  contractors,  ^Mr.  Cole  exj)lained  that  the  auditor's  report  showed 
tliat  the  company's  records  indicated  that  amount  as  owinf>'. 

Ke^ardin^  the  transaction  with  the  All  American  Investment  Co., 
Mr.  Cole  observed  that  there  are  credits  on  payments  withheld  that 
will  ultimately  inure  to  the  benefit  of  the  developer  (i.e.,  Avhile  Mr. 
Sparks'  company  has  so  far  realized  only  twentj'-seven  cents  on  the 
dollar,  it  will  eventuall}'  benefit  by  something  in  the  neighborhood  of 
fifty  cents  against  a  face  value  of  one  dollar). 

Using  the  West  Palm  Springs  tract  (i.e.,  the  land  being  developed 
by  All  American)  as  an  illustration,  the  receiver  discussed  the  investor 
accounting  method  used  by  L.A.T.D. 's  former  nuiiuigement.  Mr.  McCor- 
niick  replied  in  the  affirmative  when  Cluiirman  Ilanna  asked  whether 
a  customer's  account  would  show  a  debit  balance  if  he  had  remitted, 
say,  $100  to  L.A.T.D.  on  a  payment  plan  of  $2,300.  In  response  to  a 
further  question,  Mr.  !McCormick  said  that  any  such  remittances  re- 
ceived since  tiu'  inception  of  the  receivership  have  been  deposited  in 
a  trust  account. 

^Ir.  Cole  was  asked  to  give  an  estimate  of  the  number  of  defaulted 
trust  deeds  held  at  the  time  the  receiver  assumed  control  of  L.A.T.D. 
The  witness  responded  tluit  tliese  amounted  to  more  tlian  25  percent 
of  the  inventory."^ 

As  to  matter  of  the  West  Palm  Spi-jngs  tract,  ]\Ir.  Cole  undertook 
to  clarify  the  question  of  the  money  withlield  from  All  American  In- 
vestment Co.  for  ofll'-site  im])rovements.  "There  never  were  any  funds 
involved.  [They  were]  withheld  from  the  purchase  price,  but  there 
never  was  any  money  and,  therefore,  it  couldn't  be  put  in  a  general 
account  or  a  trust  account  or  anywhere  else." 

The  chairman  asked  whether  the  receiver  had  encountered  any 
cases  of  a  significant  number  wherein  it  would  be  inadvisable  for  him 
to  in.stitute  foreclosure  proceedings  because  the  face  value  of  the 
paper  exceeded  the  true  value  of  the  ])roperty  involved. 

MR.  MoCOUMK'K  :  Yes.  sir,  *  *  *  wo  lijivc,  in  (•<>rtiiiii  iiistanct's, 
(Ictcriiiiiicd   that   that   was   tlic  case. 

C'lIAIR.MAX  IIAXXA.  [Was  this,  in  all  oa.ses,]  paper  that  was  held 
in  the  inventory  of  tiie  company,  oi-  was  [some  of  this  paper]  actnally 
owned  l).v  customers  *  ♦  *  V 

MK.  McCOK.MICK:  I  think,  in  practically  every  instanfe,  the  com- 
pany held  at  least  a  few  [suchj  notes  in  inventory,  hut  the  bulk  may  have 
been  held  by  customers  (althoujih  the  company  still  held  an  interest  in 
them  J. 

CIIAIK.MAX  IIAX.XA:  In  otiier  words,  s(.me  of  these  which  they 
were  [still  making  payments  on  actnally  were  not  worth  their  face  value 
in  the  event  of  foreclosure.  Consecpiently,  if  you  had  the  choice,]  you 
would  ♦   ♦   *   not  have  moved  in  to  act  on  behalf  of  that  paperV 

Mlt.  McCOH.MICK:  That  has  actually  been  the  case  and.  in  other 
cases,  other  comi)lications  entered   into    [the  picture]    ♦   ♦    *. 


-•On  July  8,  19G0,  LeRoy  Cole  was  quoted  in  the  San  Ffancisco  News-Call  Jiullclin 
as  saying  in  the  report  tliat,  "Witliout  continued  receipt  of  investors'  cash,  it 
appears  I  L.A.T.D.]  cannot  meet  its  lial)ilitio.s  as  they  mature  or  pay  current 
operating  expenses  for  more  than  a  very  limited  time." 

'■^  At  this  point  Mr.  Karrell  interjected  to  sa\  that  tlie  witness  was  referring  only  to 
trust  (l.eds  licid  by  L.A.T.D.  itself — some  .1!  1 .7(1(1, (hmi  worth.  Mr.  Cole  e.xplained 
that  be  would  have  no  way  of  knowing  how  many  trust  deeds  held  b\)  investors 
were  in  default. 
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As  to  those  cases  where  an  investor's  trust  deed  is  imperih^l  because 
of  default  on  the  blanket  first,  Mr.  McCoi-niick  indicated  that  the  in- 
vestor would  not  be  obliged  to  make  payments  on  the  entire  first  trust 
deed  if  the  home  buyer  went  to  the  contractor  and  had  his  ])articular 
lot  removed  from  the  package  of  first  trust  deeds  comprising  the 
"blanket."  This,  the  receiver  admitted,  presupposed  that  he  was  able 
to  pay  otf  his  proportionate  share. 

The  chairman  then  called  upon  Mr.  Arthur  Gordon  Eldred  who 
acknowledged  that  he  had  been  subpoenaed  by  the  committee.  Mr. 
Eldred  was  accompanied  by  his  attorney,  Arnold  G.  Hewett.  The  latter 
indicated  that,  in  the  absence  of  a  grant  of  immunitj^  from  prosecution, 
he  would  advise  his  client  to  decline  to  answer  cpiestions  asked  him. 
TTuder  these  circumstances  Chairman  Hanna  excused  Mr.  Eldred. 

Mrs.  Lelah  T.  Pierson  then  appeared  before  the  committee  of  her 
own  volition.  The  witness  stated  that,  as  vice  president  of  Pierson 
Mortgage  Company,  she  had  hired  Mr.  Eldred  to  work  for  her  firm. 
Asked  whether  she  had  knowledge  of  Mr.  Eldred 's  record,""  she  said 
the  information  did  not  give  her  "the  entire  background,"  adding,  "I 
thought  Mr.  Eldred  had  perhaps  been  through  bankruptcy  but  I  did 
not  know  w^hy. " 

The  witness  then  related  how  Eldred  established  contact  wdth  Ed- 
ward Mason  of  Washington,  D.C.,  who  desired  a  correspondent  in 
California  for  mortgage  investments.  Subsecjuently,  Mr.  and  Mrs.  Pier- 
son, along  with  Eldred,  discussed  with  Mason  the  type  of  investments 
they  were  to  arrange  on  his  behalf.  "*  *  *  It  was  to  be,  in  my  estima- 
tion, a  rather  small  operation  *  *  *  because  he  wanted  only  second 
trust  deeds  which  were  not  to  exceed  [$5,000  at  the  most]  and  *  *  * 
they  were  over  a  reasonable  first  and  he  was  to  have  all  of  the  *  *  * 
records  on  the  property,"  Mrs.  Pierson  told  the  committee.  She  added 
that  she  was  surprised  to  find  a  stipulation  in  the  contract  of  $100,000 
worth  of  trust  deeds  to  be  furnished  each  month,  although  Mason 
allegedly  said  that,  in  effect,  the  cjuota  was  an  objective  rather  than 
an  immediate  reciuirement. 

Shortly  thereafter,  Mrs.  Pierson  stated,  she  w^as  absent  for  several 
weeks  and  discovered,  upon  her  return,  that  an  upheaval  had  occurred 
in  her  ot^ce.  "My  real  estate  business  was  practically  moved  out  because 
there  was  no  space  for  it  and  they  were  bringing  in  *  *  *  hundreds 
and  hundreds  of  trust  deeds  and  there  was  Aero  Properties  and  *  *  * 
dozens  of  [names  of  other  corporate  bodies  and  individuals]  *  *  *." 
Mrs.  Pierson  said  she  heard  of  Eldred 's  relationship  to  Littman  only 
by  hearsay. 

On  the  occasion  of  a  visit  here  by  Mason,  Mrs.  Pierson  expressed 
her  worries  about  the  turn  of  events  and  said  she  felt  the  business  was 
proceeding  too  fast.  According  to  the  watness.  Mason  characterized  El- 
dred as  a  genius.  ("He  is  the  greatest  genius  I  ever  met  in  finance.  I 
have  bad  this  correspondence  all  over  the  State.  We  are  doing  more 
business  than  we  ever  felt  we  could  do  here.  He  has  a  terrific  plan," 
Mrs.  Pierson  ciuoted  Mason  as  saying.) 

2"  Eldred  was  convicted  of  grand  theft  and  forgery  and  sentenced  to  five  years  in 
prison,  commencing  January  17,  1955.  After  serving  27  months  at  Chino,  he  wa.s 
released  on  parole.  The  parole  expired  on  January  17,  1960 — just  a  few  weeks 
before  the  foreclosure  furor  developed  in  Orange  County. 
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As  she  recalled  it,  difficulties  first  arose  over  Tract  2511  in  Santa 
Ana.  She  was  contacted  by  the  lender  on  the  first  trust  deeds  and  told 
to  "pay  off"  or  foreclosure  proceedings  would  begin.  "This  came  as 
a  complete  bolt  out  of  the  blue — I  knew  nothing  about  it — and  then 
I  looked  back  to  see  on  certain  checks  that  Mr.  Eldred  had  asked  Mr. 
Pierson  to  sign  in  which  it  said  that  certain  tracts  were  paid  oflf  i)i 
full  out  of  [the  funds  of]  ]\Iason  ^Mortgage  and  paid  to  First  Federal 
of  Hollywood  *  *  *  and  I  didn't  like  the  looks  of  it  because  I  couldn't 
understand  [how]  you  could  pay  oft'  a  full  tract  for  some  $10, ()()() 
*  *  *."  Mrs.  Pierson  told  the  committee  she  then  contacted  JMason  in 
Washington.  After  coming  to  California  and  checking  on  the  matter. 
Mason  purportedly  demanded  $70,000  from  the  Piersons.-^  This  re- 
quest was  complied  with,  but  Mrs.  Pierson  says  she  recommended  that 
the  district  attorney  be  apprised  of  the  situation.  Mr.  Mason  dissuaded 
her  from  doing  this,  she  related,  on  the  grounds  that  it  would  do  more 
harm  than  good  to  "rock  the  boat."  In  conclusio)i,  the  witness  dis- 
closed that  her  company,  along  with  the  various  corporations  created 
by  Eldred  and  Littman,  is  being  sued  by  Mason. 

The  next  person  to  appear  was  the  counsel  for  Mason  ]\Iortgage  Co., 
Mr.  David  A.  Kirsch.-'*  He  stated  that  the  procedure  had  been  for 
Pierson  ^lortgage  to  send  Mason  a  submission  of  trust  deeds  avail- 
able for  purciiase,  along  with  information  that  would  enable  the  latter 
to  select  from  the  list.  "Subsequently,  Mason  Mortgage  would  send  to 
Pierson  ^Mortgage  Company  a  check  or  series  of  checks  made  payable 
to  the  order  of  Pierson  ^Mortgage  Company,  together  with  an  individ- 
ual letter  of  instruction  covering  each  trust  deed  to  be  purchased, 
setting  forth  a  description  of  the  trust  deed,  description  of  the  prop- 
erty and  with  instructions  that  the  funds  [were]  to  be  u.sed  only  when 
[Pierson  Mortgage  held]  for  the  account  of  Mason  the  note,  the  trust 
deed  *  *  *,  title  insurance  policy  [and  so  forth]."  As  to  the  trans- 
action involving  Tract  2511,  the  witness  stated  there  was  not  a  full 
submission  made  to  Mason  but  that  his  client  had  nevertheless  sent  a 
check  for  $100,000  to  Pierson  Mortgage  which,  Mr.  Kirsch  claimed, 
was  conditional  upon  the  performance  of  certain  things  and  that, 
further,  the  money  was  not  to  be  expended  until  Pierson  ^Mortgage 
obtained  the  usual  documents  for  Mason.  Mr.  Kirsch  then  told  the 
conunittee  that  lie  did  not  know  what  happened  except  that,  "  *  *  * 
One,  we  didn't  get  anything  and  that,  two,  the  100  thousand  was  some- 
how used  up  through  the  Pierson  ^Mortgage  Company." 

The  witness,  in  the  course  of  questioning  by  tiie  chairman,  related 
that  a  number  of  promissory  notes  were  forwarded  to  Mason  without 
any  supporting  documents  following.  "27ic  ones  who  substituted  the 
notes  had  never  obtained  title  to  the  properties  at  that  time  and  havcn^t 
obtained  title  to  this  time  and,  as  far  as  I  know,  can't  obtain  title 
and  therefore  it  would  be  impossible  for  a  trust  deed  to  be  created 
or  executed  by  those  that  were  lite  makers  of  the  promissory  notes," 
Mr.  Kirsch  declared. 

Mr.  Kirsch  also  told  the  committee  that  JMason  ^lortgage  received, 
in  otherwise  perfect  order,  documents  covering  some  250  properties  -'■' 

!"  The  witness  explained  that  thi.s  money  was  In  a  reserve  account  consisting,  in  part, 

of  funds  payable  to  I'ierson  AIortKage  Co.  for  commissions. 
■"  Mr.  Kirsch  apijeared  under  subpoena. 
»  Which  included  Tract  2413,  City  of  Orange. 
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except  tliat  the  title  policies  issued  hy  Inland  Title  Company  showed 
the  existence  of  approximately  $;U)0,000  in  prior  liens  (i.e.,  in  effect 
making'  Mason's  trust  deeds  thirds)  although  the  policies  themselves 
indicated  that  the  deeds  were  secondary.  He  added  his  impression  that, 
if  anything'  was  amiss,  it  would  not  be  the  fault  of  Inland  Title. 

As  to  home  buyers  in  Orange  County  who  make  their  payments  to 
Mason  IMortgage,  Mr.  Kirsch  asserted  that  "at  least"  50  percent  were 
delinquent.  He  noted  that  failure  to  maintain  payments  onh'  com- 
ponncis  the  difficulties  of  refinancing.  Apropos  the  situation  of  his 
client,  Mr.  Kirsch  said,  "There  isn't  anyone  I  know  of  *  *  *  [who] 
is  so  wealthy  that  [he]  can  continue  to  pay  out  on  400  first  trust  deeds 
a  month  just  as  a  result  of  the  householder [s]  not  making  payments." 

Chairman  Hanna  next  called  for  contractor  William  Tietz  who  had 
been  served  with  a  subpoena.  Attorney  Logan  Moore  appeared  in  his 
behalf  and  showed  the  chairman  a  telegram  which  he  had  received  the 
previous  evening.  The  wire  indicated  that  Mv.  Tietz  was  ill  in  Tacoma, 
Washington,  and  could  not  be  moved.  After  accepting  from  Mr.  Moore 
documents  which  had  been  brought  in  response  to  subpoena  duces  tecum, 
the  chairman  excused  Mr.  Moore. 

The  committee  next  heard  from  Mr.  A.  P.  Marriott,  vice  president 
of  Stewart  Title  Guarantee  Company,  who  appeared  on  the  basis  of 
a  subpoena.  Accompanying  the  witness  was  Stewart  Title's  counsel, 
Robert  P.  Foster. 

There  being  some  confusion  as  to  the  relationship  between  Stewart 
Title  and  Inland  Title,  Mr.  Marriott  explained  that  his  company  merely 
acted  as  reinsurer  for  the  latter  and  that  it  did  not  operate  Inland's 
office. 

Referring  to  the  testimony  of  Mr.  Kirsch,  Mr.  Marriott  stated  that 
Stewart  Title  Co.  had  to  purchase  the  subordinated  seconds  that  were 
not  mentioned  in  the  policies  sent  to  Edward  Mason.  "  *  *  *  We  are 
not  positive  on  this,"  he  told  the  committee,  "but  it  would  appear  that 
there  was  cash  idemnity  posted  by  Aero  Properties  or  Pierson  Mortgage 
or  someone  and  the  attempt  was  to  have  delayed  reconveyance  [on]  the 
subordinated  seconds.  The  payoff  would  come  from  Mason  Mortgage 

loans. ' ' 

CHAIRMAN  HANNA  :  And,  somehow  or  other,  this  didn't  materialize  and 
the  indemnity  was  not  made? 

MR.  MARRIOTT  :  The  indemnity  was  lacking  in  proper  funds   to  carry  it 
out.  When  foreclosures  started  taking  place,  there  were  no  funds  available. 

CHAIRMAN  HANNA:  To  your  knowledge,  is  this  the  only  way  in  which 
your  company  is  involved  in  these  transactions? 
MR.  MARRIOTT  :  Yes,  sir.  *   *  * 
Mr.  Foster  thought  that  the  burden  of  the  Orange  County  difficulties 
stemmed  from  the  fact  of  the  properties  having  been  sold  on  contract 
and  that  the  contracts  were  not  recorded.  He  observed  that  this  opened 
the  door  for  the  addition  of  further  encumbrances  by  the  seller  and 
he  urged  that  the  buyer  be  given  the  right  to  demand  that  his  contract 
be  recorded.  As  to  the  method  of  payments  on  contract  sales,  "if  those 
proceeds  could  be  collected  and  held  in  trust — and  there  are  a  number 
of  [institutions]  that  could  be  used  for  this  purpose  *  *  *  which  are 
very,  very  heavily  bonded  under  today's  law— [then  these  collection 
agencies  could,  under  proper  instructions],  make  payments  and  alloca- 
tions to  the  various  [lenders]." 


58  ASSEMBLY  INTERIM   COMMITTEE  ON   JUDICIARY — CR'IL 

Tilt"  I'ommittee  next  had  an  unscheduled  witness  in  the  person  of 
Mr.  Edward  B.  Henne,  an  investor  in  L.A.T.D.  Mr.  Ilenne  told  the 
L-oiniuittcc  that  he  liad  listened  with  interest  to  David  Farrel's  assertion 
that  L.A.T.D.  hontrht  lU)  third  trust  deeds.  "I  learned  yesterday,  by 
goinj;  over  and  contactinp:  the  first  trnst  deed  holder,  *  *  *  that  my 
document  is  the  fourth  trnst  deed."  The  witness  explained  that  he 
had  only  lately  received  all  the  documents  pertaining  to  his  trust  deed 
from  the  receiver.  These  he  showed  to  the  committee. 

Mr.  Ilenne 's  trust  deed  is  secured  by  lot  11,  tract  2642,  City  of 
Orange.  The  documents  establish  that  the  house  was  built  by  John  T. 
Hintz;  that  the  first  lien  holder  is  First  Federal  Savings  &  Loan  Asso- 
ciation of  Long  Beach;  that  the  original  trustor  was  Challenge  Prop- 
erties; that  the  Litel  Corporation  ■^*'  sold  the  note  to  L.A.T.D. ;  and  that 
Inland  Title  Company  wrote  the  title  insurance.  Nowhere  is  mention 
made  of  any  encumbrances  other  than  those  recited  here  and  ]\Ir. 
Henne 's  trust  deed  is  twice  referred  to  categorically  as  a  ".second." 

The  witness  said  that  his  trust  deed  has  a  face  value  of  $1,990.  He 
said  he  had  discovered  that  no  payments  had  been  made  on  it  after 
March  15,  1960.  "Noav  [L.A.T.D.  was]  in  business  and  had  the.se  docu- 
ments and  T  had  been  informed  in  no  way  fby  anyone  that  foreclosure 
proceedings  had  connncnced]  I  haven't  received  any  notice  at  all  *  *  * 
and  it  was  very  informative  when  I  went  over  and  saw  the  property 
that  they  had.  *  *  *  The  present  balance  [on  the  first  trust  deed]  is 
$9,353  and  there  is  $819  besides  that  [which]  would  be  the  foreclosure 
cost  *  *  *  and  the  second  trust  deed  is  $53,000  on  the  lots.  Then 
there  is  a  third  trust  deed  and  I  happen  to  be  the  [holder]  of  the  fourth 
trust  deed  for  .$2,000,"  Mr.  Ilenne  told  the  committee. 

He  described  the  condition  of  the  property  as  being  "absolutely- 
pathetic"  and  characterized  the  neighborhood  as  "very  underprivi- 
leged. "  "  I  also  am  sure  from  the  evidence  that  there  has  been  nobody 
living  in  this  place  for  over  a  year  and  a  half  because  I  noticed  mud 
and  water  had  seeped  in  the  doors,  causing  mud  puddles  *  *  *  ." 
Several  houses  in  the  vicinity  were  vacant,  ]\Ir.  Ilenne  continued,  and 
a  number  of  windows  had  been  smashed.  Summing  up,  he  observed. 
"  *  *  *  doors  were  unlocked  and  [left]  hanging  open  and  all  in  all 
it  looked  like  an  abandoned  Tobacco  Koad  *  *  *  ." 

Asked  how  it  happened  that  he  invested  in  L.A.T.D.  in  the  first 
place,  Mr.  Henne  said  that  he  had  been  repeatedly  assured  by  one  of 
their  representatives  that  only  second  trust  deeds  Avere  purchased ;  that 
he  would  receive  10  percent  on  his  money  as  long  as  he  left  it  with 
them ;  and  that  he  could  demand  it  at  any  time.  He  said  he  specifically 
asked  what  the  company  would  do  in  the  event  a  trustor  defaulted 
and  was  told  by  a  ^\r.  ^McCJraAv  "  *  *  *  those  are  guaranteed  by  our- 
selves—  *  ♦  *  ^ve  always  [exchange  for  a  poor  trust  deed]  another 
one  that  is  in  good  repute. ' ' 

Assemblyman  DeLotto  asked  the  witness  if  he  had  ever  received  a 
cop.v  of  the  title  insurance  and  Mr.  Henne  replied  that  a  representative 
of  the  first  lien  holder  had  slu)Wii  him  such  a  cojiv  oidy  as  recently 
as  the  day  preceding  the  heai-iiig. 

*•  As  the  reader  probably  knows  by  now,  both  ChallenRe  Properties  and  Litel  Cori). 
were  products  of  the  restless  minds  of  Kldred  and  I^ittman.  In  the  papers  at  hand, 
Llttman  signed  on  behalf  of  Challenge  and  John  Sternberg — an  associate  of 
Eldred  even  before  he  retired  to  Chino — acted  for  Litel. 
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ASSEMBLYMAN  DeLOTTO :  *  *  *  In  other  words,  you  woro  oporating 
in  s'ood  faith  that  yon  liad  papor  *  *  *  and  it  did  not  occnr  to  yon,  because 
you  were  gettinj;-  the  [interest  payments],  to  looli  at  the  property  or  to  find  out 
through  the  legal  description  where  the  property  was  *   *   *    y 

MR.  IIENXE:  No.  I  understood  that  [L.A.T.D.]  had  experienced  apjiraisers 
*   *   *  — that  was  represented  to  me.  *   *   * 

CHAIRMAN  HANNA  :  Then,  for  the  amount  of  money  you  had  invested, 
what  did  you  have  in  your  hands  prior  to  the  time  that  you  received  the 
documents?   *   *   * 

MR.  HENNE:  Well,  I  had  nothing  but  just  a  [receipt  book].=« 

Chairman  Hanna  next  called  upon  Assistant  Real  Estate  Commis- 
sioner Gerald  E.  Harrington  and  asked  him  if  there  were  companies 
other  tlian  L.A.T.D.  whose  solvency  was  questioned.  Mr.  Harrinoton 
replied  that  on  the  preceding  day  the  Division  of  Real  Estate  had  filed 
a  complaint  for  an  injunction  against  the  Pacific  Trust  Deed  Corpora- 
tion on  the  basis  of  an  audit  which  showed  that  firm  was  "short  of 
accountability"  to  the  extent  of  $141,000.  He  added  that  there  were 
other  companies  as  well — Best  Trust  Deed  Company  being  among  them. 

ASSEMBLYMAN  DeLOTTO  :  *  *  *  If  it  had  not  been  for  the  [legislation 
enacted  at  the  1960  Special  Session],  would  you  have  been  able  to  move  on 
these  actions? 

MR.  HARRINGTON:  No,  I  don't  think  we  could  have  excepting  for  the 
11)00  legislation  which  spelled  out  [our  powers],  at  least.  We  may  have  tried. 
However,  I  think  that  certainly  '"firmed  up"  our  position. 

In  further  questioning  of  the  witness  the  following  points  were  made  : 
(1)  the  Commissioner  of  Real  Estate  feels  the  Legislature  should  grant 
him  the  power  to  step  in  and  conserve  the  assets  of  a  trust  deed  com- 
pany  when  it  becomes  insolvent;  (2)  at  least  a  semi-annual  audit 
ought  to  be  required  of  such  companies;  (3)  there  are  presently  more 
than  18,000  j^ersons  registered  as  real  property  loan  brokers — approxi- 
mately two-thirds  of  whom  have  indicated  that  they  have  done  no 
business  in  the  discount  field  in  the  past  year;  (4)  in  the  opinion  of 
the  division,  every  discount  operation  must  be  licensed  either  by  it  or 
the  Division  of  Corporations. 

The  committee  then  received  testimony  from  Mr.  Robert  T.  Older, 
a  contractor,  who  complained  that  a  recent  law  requiring  that  both 
seller  and  buyer  on  contract  must  have  their  signatures  acknowledged 
before  a  contract  can  be  recorded.  "If  we  have  a  purchaser  who  has 
moved  into  a  house  and  paid  a  relatively  low  down  payment  and  we 
don't  have  enough  credit  history  on  him  *  *  *  to  know  whether  or 
not  he  is  going  to  make  the  grade,  we  hesitate  to  have  *  *  *  the  con- 
tract recorded  because  of  the  large  expense  [involved  in  a  quiet  title 
action]  should  we  have  to  recapture  the  property."  While  not  sug- 
gesting any  remedies,  Mr.  Older  urged  that  the  recording  statutes  be 
carefully  studied. 

At  the  request  of  the  committee,  Mrs.  Barbara  Nafziger  of  Tract 
2630  in  Buena  Park  related  her  difficulties  in  buying  a  home  on  con- 
tract. fShe  testified  that  she  originally  bought  from  the  Tietz  Construc- 
tion Compau}^  and  now  makes  monthly  payments  to  Mason  Mortgage. 
Mrs.  Nafziger  stated  that  she  does  not  now  hold  title  to  the  property; 
that  she  is  supposed  to  receive  title  upon  amorization  of  the  second 

21  At  this  point  tlie  witness  showed  tlie  committee  his  receipt  book  whicli  sliowed  tliat 
he  had  deposited  $5,700  with  L.A.T.D. 
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trust    deed;    that   out   of   a   $142   monthly   payment   "about   $47"   is 
applied  toward  principal  and  interest  ou  the  second. 

rilAimiAN  HANXA:  And  you  are  one  of  the  people  who  paid  .$100  to 
havi'  the  Co-Directors  32  ol)tain  F.H.A.  finanoiiiR? 

MRS.  XAFZKIEIt:     Yes  we  did. 

CIIAIK.MAX  IIANXA  :      How  loiij;  ago  was  that? 

MRS.  XAFZICKR  :     Wo  signed  up  Ma.v  28,  1060. 

CII.MRMAX  IIAXXA:  To  this  time  have  they  been  able  to  do  anything' 
toward  Ki'ttiiiK'  you  F.II.A.  tinancinjjV 

.MRS.  XAFZKJFR:  We  haven't  even  heard  fr(.m  them. 

CIIAIRMAX  IIAXXA:  Is  there  any  chance  that  so  long  as  you  make  yor.r 
payments  of  .$142  a  month  that  you   *   *   •  will  lose  your  home? 

MRS.  XAFZKiFR:     Well  I  hope  not.  *   *   * 

Mr.  E.  C.  Williamson  of  Orange,  one  of  tlie  witnesses  at  the  Buena 
Park  hearinjr,  briefly  touched  upon  his  experiences  since  that  time. 
lie  then  noted  that,  while  many  trust  deed  investors  had  suffered 
through  the  activities  of  certain  "Ten  Percenters"  and  were  deserv- 
ing of  sympathy,  home  purchasers  are  also  investors.  "They  invest 
a  great  deal  more  in  headaches  and  money  and  people  become  home 
owners  with  no  knowledge  of  real  estate  and  run  into  a  situation  which 
I  feel  is  steadily  deteriorating  because  of  the  so-called  panic,"  Mr. 
Williamson  asserted. 

The  last  witness  on  the  agenda  was  Mr.  Richard  Wright  of  the 
California  Real  Estate  Association.  Mr.  Wright  described  the  position 
of  his  organization  and  announced  that  C.R.E.A.  would  propose  a 
revised  Real  Property  Loan  Brokerage  Law  to  the  Legislature  at  the 
1961  Regular  Session."^'^ 

Assemblyman  DeLotto  asked  whctlier  C.R.E.A.  would  recommend 
any  revisions  in  the  schedule  of  loan  brokerage  commissions  and  was 
told  that  only  "one  sliglit  change"  would  be  proposed. 

Chairman  Ilanna  then  declared  the  hearing  adjourned. 

^  Co-Directors,  Inc.,  was  organized  this  year  in  unseemly  coincidence  following  the 
foreclo.surc  panic  in  Orange  County.  Mr.  S.  S.  Cahn  is  listed  as  "president  and 
director"  and  the  firm's  offices  are  in  Los  Angeles. 

*>  Mr.  Wright's  remarks  are  not  summarized  here  because  they  have  been  inserted 
virtually  in  toto  in  the  appendix  to  this  report. 


PART  III 

ECONOMIC  BACKGROUND  AND 
LEGAL  ANALYSIS 

A.     ECONOMIC  PROBLEMS  IN  CALIFORNIA 
HOME  FINANCING 

In  the  early  1930 's  the  American  housing  industry  was  moribund; 
only  100,000  housing  units  were  being  constructed  annually;  fore- 
closures were  commonplace ;  real  estate  lending  institutions  were  faced 
with  a  major  liquidity  problem.  Today,  although  the  industry  is  oper- 
ating at  a  high  level  of  productivity,  a  new  crisis  in  housing  is  confront- 
ing the  nation  as  a  whole  and  California  in  particular.  Although  the 
economic  background  today  is  vastly  different  from  that  three  decades 
before,  there  are  some  striking  similarities  between  the  problems  that 
gave  rise  to  the  PHA  then  and  those  facing  the  housing  business  now. 

SECOND  TRUST  DEEDS 

A  notable  similarity  between  housing  finance  conditions  in  the  early 
thirties  and  those  prevailing  today  in  California  is  the  prevalence  of 
second  mortgage  or  second  trust  deed  financing.  Prior  to  1933,  prac- 
tically all  states  had  laws  limiting  the  percentage  of  loan  to  total  value 
to  no  more  than  two-thirds  of  the  appraised  value.  The  requirement 
that  a  prospective  home  owner  must  have  33  to  50  percent  of  the  pur- 
chase price  in  cash  restricted  the  market  so  severely  that  second  mort- 
gages were  resorted  to.  Even  in  the  1920 's  homes  came  to  be  sold  for 
as  low  as  a  10  percent  down  payment — the  difference  between  this  sum 
and  the  first  mortgage  being  taken  up  by  a  second  mortgage.  Often  the 
contractor  assumed  the  second  mortgage  which  was  later  discounted. 
In  the  late  1920 's,  when  prospects  were  harder  to  find,  down  payments 
were  reduced  to  as  low  as  5  percent,  and  the  resulting  second  mortgages 
were  discounted  by  as  much  as  50  percent.  This  led  to  the  practice  of 
padding  the  price  of  building  to  take  into  account  the  anticipated 
discount. 

The  resemblance  of  these  practices  to  those  carried  on  today  in  Cali- 
fornia is  obvious.  A  survey  of  current  practices  in  the  conventional 
loan  sector  of  the  mortgage  market  published  in  January,  1960,  indi- 
cates that  in  California  perhaps  as  high  as  70  to  80  percent  of  all  sales 
involve  either  a  second  mortgage  or  some  other  device  designed  to  lower 
the  initial  equity.  Discount  rates  average  around  35  percent;  but  go 
to  50  percent  or  even  more,  and  they  are  believed  to  be  increasing. 
Although  the  percentage  loaned  on  first  mortgages  to  appraised  value 
is  greater  than  that  permitted  in  the  1920 's,  the  plain  fact  is  that  we 
are  no  more  able  to  market  housing  on  a  mass  basis  under  single  mort- 
gage financing  at  the  present  loan-to-value  limits  than  we  were  in  the 
1920  's  at  the  loan-to-value  limits  then  existing. 
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HIGH  CHARGES 

Mortjiajre  fiiuuiL'in<>-  before  FIIA  was  a  very  expensive  procedure. 
Tlie  first  mortgage  was  granted  by  a  financial  institution  on  the  basis 
of  being  riMiewed  every  three  to  five  years.  The  second  mortgage  was 
obtained  on  payment  of  the  maximum  rate  of  interest  and  a  substantial 
commission  Avas  often  lu^cessary  to  obtain  sucli  money.  Studies  have 
found  that  in  some  cases,  including  original  connnissions,  fees,  and 
interest  charges,  as  much  as  20  percent  was  paid.  The  effective  interest 
rate  on  all  mortgages  held  by  building  and  loan  associations  in  1981 
for  the  whole  counti-y  was  8  percent,  but  in  several  states  this  figure  was 
over  10  percent.  The  necessity  of  renewing  the  short-term  mortgages 
was  also  expensive-  Tlie  effect  of  the  advent  of  tlie  FIIA  Avas  to  reduce 
the  interest  rates  paid  and  to  do  away  with  the  need  for  second  mort- 
gages with  their  high  chai-ges. 

Today  the  cost  of  borrowing  on  real  estate  is  again  high.  Interest 
rates  on  first  mortgage  conventional  loans  in  California  are  6.6  percent 
or  7.2  percent.  A  recent  federal  survey  of  members  of  the  National 
Association  of  Home  Builders  indicates  that  discounts  in  this  State 
on  F.II.A.  loans  run  from  2  percent  to  10  percent  and  higlu>r  on  V.A. 
loans.  Discounts  on  conventioiud  loans  run  from  1  percent  to  8  percent. 
One  Los  AugeU's  area  man  rei)()rte(l :  "Discount  rates  are  tending  to 
become  liigher  ihaii  warranted  and  if  carried  too  far  can  become 
troublesome."  A  San  Franciscan  reported  some  softening  in  interest 
rates  due  to  resistance  to  fringe  charges  and  consciousness  of  high  in- 
terest rates.  However,  from  the  Coviiui  area  came  this  comment:  "The 
interest  rate  is  still  secondary.  If  term  of  the  loan  can  be  lengthened 
so  monthly  payments  are  reasonable,  and  if  downpayments  are  kept 
low,  we  do  not  believe  the  interest  rate  will  greatly  reduce  our  sales." 

The  cost  of  borrowing  on  second  mortgages  is,  of  course,  even  higher. 
Until  recent  years,  second  trust  deeds  were  often  drawn  at  the  same 
rate  of  interest  as  the  first  mortgage,  and  the  contract  was  written  on 
a  fully  amortized  basis.  Noav  a  format  is  being  developed  by  mortgage 
brokers  to  make  second  trust  deeds  more  readily  marketable.  The 
recomnu'uded  format  includes  a  10  percent  interest  i-ate,  a  due  date  of 
5-7  years  with  a  1  percent  per  month  payoff,  and  a  7-10  percent  pre- 
payment provision.  This  type  of  second  trust  deed  would  necessarily 
create  a  balloon  payment  at  the  due  date  and,  in  this  respect,  is  some- 
what reminiscent  of  the  term  mortgages  of  pre-FHA  days.  The  mort- 
gage broker  charges  a  substantial  conunission  for  nuirketing  the  mort- 
gage. 

NEED  TO   ENCOURAGE  CAPITAL   INVESTMENT 
IN   HOME  MORTGAGES 

Little  needs  to  be  said  about  the  great  need  to  encourage  investment 
in  home  mortgages  in  the  early  lf)8()'s.  Investor  confidence  was  demoral- 
ized ;  the  lender  bore  an  uninsured  risk;  there  was  no  steady  national 
market  for  discounting  mortgages;  and  there  was  a  lack  of  institutions 
Aviiich  could  assist  leading  firms  in  meeting  withdrawals  of  investors' 
funds  in  recession  periods.  The  FIIA  underwriting  j^lan  was  intended 
to  make  mortgages  more  attractive  investments  and  to  make  them 
more  negotiable.  FNMA  was  conceived  to  establish  a  nation-wide  sec- 
ondary market  in  FIIA-iusured  (and,  later,  VA-guaranteed)  mort- 
gages. 
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Today,  at  the  opposite  end  of  the  eneonomical  cycle,  the  nation  faces 
a  decade  wherein  it  is  estimated  that  13.5  luillion  new  honsiiijif  starts 
Avill  be  necessary  to  fnlfill  the  need  for  honsino;;  an  avera<ic  of  1.35 
million  starts  each  year  for  the  next  10.  Residential  coiistniction  ex- 
penditnres  are  expected  to  rise  from  $19.1  billion  in  IDliO  to  $29.9  in 
1970,  and  residential  mortgage  debt  to  go  from  .$11.9  billion  in  1960 
to  $18.5  billion  in  1970.  It  is  obvious  that  this  long-term  growth  cannot 
be  achieved  unless  the  need  for  more  capital  is  met  by  increased  savings 
and  free  movement  of  these  funds  into  areas  of  the  credit  shortage. 

California,  looking  forward  to  another  decade  of  dynamic  growth, 
finds  itself  strapped  for  home  finance  capital.  The  most  recent  estimate 
of  California's  position  states  that:  "For  every  7.5  dollars  invested 
in  mortgages  by  local  institutions  it  has  been  necessary  to  attract  4.5 
additional  dollars  from  outside  the  State."  Credit  importing  states  like 
California  are  in  an  unenviable  position.  Eastern  lending  institutions 
charge  a  premium  (usually  one-half  percent)  for  exporting  money 
to  California,  and  charges  by  local  firms  to  service  these  loans  gen- 
erally run  another  one-half  percent.  Moreover,  during  periods  of  "tight 
money,"  eastern  sources  of  credit  tend  to  dry  up  as  the  money  is 
used  to  supply  local  needs. 

At  the  threshold  of  a  period  predicted  to  be  one  of  great  real  estate 
credit  expansion,  FHA  activities  have  slowed  down  significantly.  It 
is  irony,  indeed,  that  this  agency  that  contributed  so  greatly  to  the 
housing  recovery  of  the  1930 's  finds  itself  increasingly  ignored  by 
builders  in  the  1960 's.  The  reasons  for  the  decline  of  FHA  are  well 
known:  (a)  low,  rigid  interest  rates,  (b)  red  tape  and  delay  in  proc- 
essing loans,  (c)  complex  and  demanding  building  standards. 

Unquestionably,  conventional  mortgage  lending  is  being  relied  on 
to  finance  the  housing  of  the  1960 's.  The  difference  in  the  quality  of 
security  behind  conventional  loans  makes  it  impossible  for  such  loans 
to  be  treated  as  homogeneous  and  therefore  susceptible  to  purchase 
and  sale  in  a  natural  market.  The  difference  in  effective  mortgage  rates 
among  different  areas  of  the  country  is  thought  by  economists  to  be 
much  greater  than  is  justified  by  origination  and  service  costs,  given 
equal  risks.  The  desired  free  flow  of  funds  will  not  take  place  until 
there  is  a  truly  national  market  for  mortgages.  But  the  present  im- 
potence of  FHA  has  diminished  the  extent  of  negotiability  of  mort- 
gages, for  FHA-insured  and  VA-guaranteed  loans  could  readily  be 
bought  and  sold,  while  the  conventionals  replacing  FHA's  cannot.  Man- 
agers of  that  significant  new  repository  of  wealth,  the  pension  trusts, 
liave  not  thus  far  invested  in  real  estate  mortgages  to  any  significant 
degree,  nor  are  they  likely  to  do  so  if  the  only  means  open  to  them 
for  such  investment  is  the  purchase  of  uninsured  conventional  mort- 
gages. 

In  summary,  California  faces  a  crisis  in  home  financing.  On  the 
eve  of  an  anticipated  expansion  in  need  for  housing  credit,  California 
finds  itself  importing  money  and  doing  so  at  a  premium.  The  FHA 
underwriting  program  which  tended  to  bring  about  the  greater  nego- 
tiability of  mortgages  is  declining  when  it  is  most  needed.  Second  trust 
deeds  are  ubiquitous,  and  they  bring  with  them  high  interest  rates 
and  loan  changes  as  well  as  prices  padded  due  to  the  inability  of 
mortgages  to  dispose  of  seconds  without  heavy  discounts. 


B.     BACKGROUND  OF  NATIONAL  MORTGAGE 
FINANCING 

A  eoniploto  nii(lerstandin«»  of  the  probloms  facinjr  the  California 
home  financing]:  business  cannot  be  fully  {irasped  without  some  famil- 
iarity with  the  national  mortgrajxe  finance  situation.  A  survey  of  the 
national  sources  of  credit,  the  federal  underwritino:  proo:rams  and  the 
secondary  mortp-agre  market  follows.  This  survey  is  based  on  a  report 
l)rci)ared  by  Dr.  James  Gillies  for  the  Commission  on  Money  and  Credit. 

SOURCES  OF  CREDIT 
1.   Savings  and  Loan  Associations 

Traditionally  the  lar<j:est  residential  lender  has  been  the  savinjjs  and 
loan  association.  These  associations  are  or<jranized  for  virtually  the  sole 
pur})().se  of  loaning  on  security  of  real  estate.  Advances  made  by  the 
savinp:s  and  loan  associations  in  the  field  of  residential  financing  have 
been  spectacular;  between  1950  and  1959  the  dollar  volume  of  their 
advances  increased  100  percent — $5,060  million  to  $10,516  million. 
Durinjr  this  same  period  the  total  dollar  volume  of  funds  advanced 
hy  life  insurance  companies  declined  and  advances  by  commercial  banks 
and  mutual  savinjifs  banks  increased  about  60  percent.  The  total  amount 
of  mortfjafif*^  loans  held  by  savin<>:s  and  loan  associations  shot  up  from 
$11.2  billion  in  1950  to  $42.9  billion  in  1958,  while  durin<r  this  time  the 
holdinjrs  of  commercial  banks  went  from  $11.1  billion  to  $18.3  billion. 
In  1958  savings  and  loan  associations  held  38.4  percent,  based  on  dol- 
lar volume,  of  the  nonfarm  mortgage  recordings  of  $20,000  or  less. 

Loans  by  savings  and  loan  associations  are  predominantly  of  the 
conventional  type.  In  1958  77  percent  of  all  recordings  in  the  nation 
were  conventional  loans,  17  percent  PIlA-insured  and  6  percent  VA- 
guaranteed.  However,  at  this  same  time  90.9  percent  of  all  savings  and 
loan  association  loans  were  conventional,  and  4.9  percent  were  FHA- 
insured  and  4.2  percent  were  VA-guaranteed.  Although  the  dollar  vol- 
imie  of  FIIA-in.sured  loans  held  by  savings  and  loan  associations  has 
tripled  in  the  last  decade,  the  percentage  of  FIIA-insured  loans  held 
by  savings  and  loan  associations  has  declined  from  6.6  percent  of  dol- 
lar volume  in  1950  to  5  percent  in  1958. 

Assets  of  savings  and  loan  associations  have  increased  remarkably 
in  the  post-war  years.  In  1947  oidy  8.7  percent  of  the  savings  of  in- 
dividuals in  various  savings  institutions  were  to  be  found  in  savings 
and  loan  associations.  However,  by  1959  that  figure  had  increased  to 
26.8  percent.  Share  capital  in  savings  and  loan  associations  increa.sed 
from  about  $11  billion  in  1948  to  $48  billion  in  1958,  and  approximately 
32  percent  of  all  the  savings  growth  in  lending  institutions  that  lend 
on  the  security  of  residential  real  jirojierty  occurred  in  savings  and 
loan  jussociations.  In  some  areas  growth  has  been  dramatic:  for  exam- 
ple, in  California  assets  of  savings  and  loan  associations  increased  by 
300  percent  between  1948  and  1958.  The  insurance  of  shareholders' 
accounts  and  investment  certificates  by  the  FSLIC  has  unciuestionably 
been  a  major  factor  in  attracting  funds  to  savings  and  loan  associations. 
The  somewhat  higher  rate  of  earnings  offered  by  savings  and  loan 
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associations  in  comparison  to  those  obtainable  in  other  savings  insti- 
tutions has  also  been  of  importance  in  the  growth  of  savings  and  loan 

assets. 

2.  Commercial  Banks 

The  emergence  of  commercial  banks  as  major  participants  in  the 
home  finance  arena  has  come  about  only  in  the  hist  three  decades.  In 
1930  state  and  national  commercial  banks  held  only  11.1  percent  of  the 
total  mortgage  debt  on  residential  nonfarm  homes.  Until  very  recent 
times,  national  banks  have  been  severely  limited  by  law  regarding  real 
estate  loans.  Not  until  1916  were  they  permitted  to  make  urban  mort- 
gage loans,  and  not  until  1927  were  they  allowed  to  loan  up  to  50  per- 
cent of  the  value  of  property  on  five-year  first  mortgages.  State  banking 
laws  have  been  more  liberal,  and,  in  consequence,  state  banks  have  done 
a  larger  volume  of  mortgage  lending  than  have  national  banks.  At 
present,  national  banks  may  loan  up  to  66f  percent  of  appraised  value 
and  the  maturity  of  the  loan  may  extend  to  20  years. 

The  banker's  concept  of  the  role  of  the  commercial  bank  has  also  been 
a  limiting  factor  in  the  participation  of  banks  in  mortgage  lending. 
Commercial  bank  managers  have  traditionally  viewed  their  func- 
tion as  financing  commerce,  primarily  through  short-term  loans.  Due  to 
the  nature  of  their  deposit  liabilities,  bank  officers  believed  it  inappro- 
priate to  make  long-term  higlily  illiquid  mortgage  loans  on  the  security 
of  residential  real  property. 

The  creation  of  the  FHA  by  the  National  Housing  Act  of  1934  was 
the  principal  factor  in  increasing  bank  activity  in  residential  financing. 
The  principal  impact  of  the  FHA  insurance  program  was  to  reduce  the 
risk  of  lending  on  residential  property  and  to  increase  the  liquidity  of 
first-mortgage  loans.  Then  too,  the  federal  restrictions  on  the  terms  and 
conditions  of  mortgages  originated  b}"  national  banks  were  removed  so 
long  as  such  loans  were  insured.  The  effect  of  this  was  to  allow  banks  to 
enter  the  market  on  a  competitive  market  with  other  lenders. 

By  1946  the  proportion  of  all  nonfarm  residential  debt  held  by  com- 
mercial banks  had  increased  to  18.5  percent;  since  that  time  it  rose  to 
over  20  percent  in  1947  and  1948,  but  by  1959  had  declined  to  13.8 
percent.  The  decline  in  the  proportion  of  mortgage  debt  held  by  banks 
is  a  result  not  of  smaller  participation  by  the  banks  in  the  mortgage 
market  but  a  more  rapid  increase  on  the  part  of  other  lenders. 

In  1958,  commercial  banks  held  $5,204  million  in  nonfarm  mortgage 
loans  of  $20,000  or  less.  This  was  19  percent  of  the  dollar  volume  of 
such  loans.  In  1959  FHA-VA  loans  made  up  45.6  percent  of  commercial 
banks  residential  mortgage  loan  portfolios.  Although  the  dollar  volume 
of  such  loans  held  increased  from  $2.3  billion  in  1946  to  $9.3  billion  in 
1959,  the  percentage  of  all  FHA-VA  mortgage  debt  held  by  commercial 
banks  decreased  from  36.5  percent  in  1936  to  15.7  percent  in  1959.  The 
volume  of  commercial  bank  residential  loans  is  notoriously  sensitive  to 
national  credit  contractions.  In  times  of  tight  money  banks  restrict 
investments  whether  they  are  FHA  insured,  conventional  mortgages  or 
commercial  loans. 
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3.  Life  Insurance  Companies 

Life  insurance  companies  are  well  designed  to  take  full  advantage  of 
the  long-term  mortgage  market,  for  they  are  free  from  the  hazard  con- 
fronting banks  and  savings  and  loans  associations  of  having  substantial 
portions  of  their  assets  withdrawn  within  a  short  period  of  time.  Lia- 
bilities of  an  insurance  company  are  actuarially  calculable  and  are  rela- 
tively small  at  any  one  time  with  regard  to  total  assets.  Another  differ- 
ence between  other  institutional  lenders  and  life  insurance  companies 
is  tliat  the  latter  derive  their  funds  from  premium  paj-ments  coming 
from  all  parts  of  the  nation  wliile  other  institutional  lenders  ordinarily 
accumulate  savings  only  from  a  single  region.  In  1958  5.3  percent  of 
dollar  volume  of  nonfarm  mortgage  loans  of  $20,000  or  less  was  held  by 
insurance  companies.  This  amounted  to  $1,460  million. 

In  1958  67.7  percent  of  the  loans  made  by  life  insurance  companies 
were  of  the  conventional  type,  24.6  percent  FIIA-iusured  and  2.4  per- 
cent VA-guaranteed.  But  of  the  FIIA-insured  loans  in  existence  in 
1958  life  insurance  companies  held  31  percent.  The  FIIA-insured  and 
VA-guarauteed  programs  have  been  attractive  to  life  insurance  com- 
panies for  the  reason  that  it  has  enabled  these  companies  to  buy  and 
sell  mortgages  more  easily,  thus  giving  insurance  companies  more  flexi- 
bility in  managing  their  portfolios.  In  addition,  the  insured  and  guar- 
anteed loan  program  of  the  federal  government  has  enabled  life  insur- 
ance companies  to  send  their  funds  into  areas  where  credit  was  in  short 
supply  without  having  to  inspect  the  properties  on  which  these  loans 
were  made. 

4.  Mutual  Savings  Banks 

In  1958  mutual  savings  banks  held  6  percent  of  the  dollar  volume  of 
nonfarm  mortgage  loans  of  $20,000  or  less.  This  amounted  to  $1,640 
million.  The  distribution  of  loans  of  mutual  savings  banks  in  recent 
years  has  been  about  50  percent  conventional,  30  percent  FIIA-insured 
and  18  percent  VA-guarantced.  The  relative  position  of  mutual  savings 
banks  in  tlie  home  loan  market  has  diminished  in  the  last  50  years. 

Mutual  savings  banks  have  been  greatly  assisted  by  the  FHA-VA  in- 
surance programs.  These  banks  which  operate  only  in  the  eastern  states 
have  been  able  to  buj^  western  mortgages  without  worrying  about  the 
quality  of  these  loans  because  of  the  government  insurance  programs. 
Thus,  these  banks  have  been  instrumental  in  channeling  eastern  funds 
into  the  money-tiglit  western  states,  particularly  California. 

5.  Mortgage  Companies 

The  principal  function  of  mortgage  companies  is  the  origination  of 
mortgage  loans  for  sale  to  other  institutional  investors  and  the  servicing 
of  such  loans.  These  companies  also  arrange  construction  financing  and 
make  some  permanent  mortgage  loans.  Mortgage  bankers  have  been 
particularly  important  in  selling  mortgage  loans  to  eastern  mutual  sav- 
ings banks  and  to  insurance  companies.  These  institutional  lenders  are 
willing  to  buy  FIIA-insured  and  VA-guaranteed  loans  on  properties 
they  have  never  seen  due  to  the  insurance  provisions.  The  presence  of 
local  mortgage  bankers  obviates  the  necessity  of  mutual  savings  banks 
or  insurance  companies  liaving  a  local  staff  to  appraise  property  and 
service  loans. 
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FEDERAL  UNDERWRITING  PROGRAMS 

To  encourage  investors  to  loan  money  on  the  security  of  real  estate, 
Congress  in  1934  passed  the  Federal  Housing  Act  which  among  other 
things  authorized  the  commissioner  of  the  FHA  to  insure  any  mortgage 
offered  to  him  within  one  year  from  date  of  its  execution  which  is  eli- 
gible for  insurance.  Upon  default  in  an  FIIA-insured  loan,  the  com- 
missioner issues  to  the  mortgagee  debentures  of  the  Mutual  Mortgage 
Insurance  Fund.  These  debentures  are  fully  guaranteed  as  to  principal 
and  interest  by  the  United  States  government.  In  its  first  20  years  of 
operation,  the  Federal  Housing  Administration  insured  over  $18  bil- 
lion dollars  of  mortgages  with  losses  of  only  $30,000,000  against  receipts 
of  more  than  $400  million  in  fees  and  premiums.  The  VA  program  was 
conceived  of  to  allow  servicemen  to  buy  the  kind  of  housing  that  they 
Avould  presumably  have  had  if  they  had  not  entered  the  service,  al- 
though in  recent  years  the  effect  of  the  VA  program  has  been  to  provide 
servicemen  with  mortgage  credit  and  terms  more  favorable  than  those 
available  to  the  general  public.  FHA  and  VA  insured  loans  have  con- 
stituted a  large  part  of  the  mortgage  market  over  the  past  two  decades. 
At  the  end  of  1959,  government-insured  residential  mortgage  debt 
amounted  to  $54  billion  and  in  no  year  in  the  1950 's  was  government- 
insured  mortgage  debt  less  than  40  percent  of  the  total  residential  mort- 
gage debt  outstanding. 

The  pattern  has  been  that  institutional  lenders  have  availed  them- 
selves of  FHA  and  VA  insured  loans,  depending  on  the  returns  to  be 
earned  on  such  loans  in  relation  to  other  returns  in  the  investment 
market.  Thus  in  times  of  tight  money  when  interest  rates  were  high, 
insurance  companies  and  mutual  savings  banks  have  lessened  their 
acquisitions  of  VA  and  FHA-insured  loans  because  these  loans  have  a 
low  fixed  interest  rate.  These  fluctuations  are  not  as  evident  in  the 
holdings  of  savings  and  loan  institutions  which  have  traditionally  done 
the  great  bulk  of  their  lending  through  conventional  loans.  In  the  late 
1950 's  dissatisfaction  of  the  construction  industry  with  the  low  fixed 
rates  offered  under  FHA  and  VA-insured  loans,  delay  in  processing 
these  loans,  and  complex  building  standards  have  tended  to  decrease 
the  portion  of  the  total  mortgage  market  underwritten  by  government 
insurance.  In  1958  savings  and  loan  associations  made  90.9  percent  of 
the  dollar  volume  of  their  nonfarm  mortgage  loans  of  $20,000  or  less 
by  conventional  mortgages;  commercial  banks  made  72.2  percent  of 
their  loans  as  conventional  mortgages,  while  insurance  companies  made 
67.7  percent  of  their  loans  in  this  way.  Mutual  savings  banks  and  sav- 
ings companies  made  about  half  of  their  loans  in  the  form  of  conven- 
tional mortgages.  Thus  in  1958  over  three-quarters  of  all  the  money 
loaned  on  nonfarm  mortgages  under  $20,000  was  in  the  form  of  the 
conventional  mortgage;  16.6  percent  was  FHA-insured  and  6.8  percent 
was  VA-guaranteed. 
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SECONDARY  MORTGAGE  MARKET 

1.  Federal  Home  Loan  Bank  System 

The  FIILB  System — consisting  of  the  board,  11  district  banks,  and 
the  member  institutions — was  created  by  Congress  in  1932.  The  presi- 
dent appoints  the  three-member  board ;  the  outstanding  stock  of  the 
banks  is  owned  by  the  member  institutions.  The  principal  function  of 
FIILB  is  to  supply  a  secondary  credit  accommodation  for  savings  and 
loan  associations.  Their  need  for  such  a  service  is  manifest :  their  assets 
are  highly  illiquid  long-term  mortgages,  while  their  liabilities  are  de- 
posits considered  by  the  depositors  to  be  withdrawable  on  demand. 
Some  facility  to  enable  savings  and  loan  associations  to  raise  money  by 
pledging  or  selling  their  mortgages  was  necessary-.  Prior  to  FHLB, 
savings  and  loan  associations  had  to  turn  to  commercial  banks  for  ad- 
vances, but  tlie  limes  when  the  associations  most  needed  liquidity  often 
coincided  with  periods  when  banks  least  wanted  to  make  loans. 

In  1960  member  institutions  could  obtain  advances  from  FHLB  up 
to  12.5  percent  of  members'  savings  accounts  plus  2.5  percent  for  emer- 
gencies, and  5  percent  of  separate  advances  wath  a  maturity  of  not  less 
than  five  years.  "Whenever  savings  and  loan  association  commitments 
are  not  met  by  the  influx  of  savings  deposits,  the  associations  may 
borrow  from  FIILB  on  a  short-term  basis.  These  loans  are  unsecured 
except  for  the  capitiil  stock  of  the  district  bank  owned  by  the  member 
institution.  To  increase  the  volume  of  money  available  for  loans,  the 
associations  may  obtain  long-term  loans  from  FHLB  by  pledging  their 
mortgages  or  other  collateral.  Funds  loaned  by  FHLB  are  raised  by 
the  sale  of  debentures  to  the  public.  By  providing  savings  and  loan 
associations  with  a  dependable  source  of  liquidity,  FHLB  has  contrib- 
uted greatly  to  the  remarkable  growth  of  these  enterprises  over  the  last 
decade  and  a  half. 

2.  Federal  Nafional  Mortgage  Association 

FNAIA  was  formed  by  C/ongress  in  1938  to  provide  a  secondarj^ 
market  for  FHA-insured  loans.  In  1948  it  was  given  the  authority  to 
purchase  VA-guaranteed  loans.  In  1958,  a  third  of  its  holdings  were 
FHA  mortgages  and  the  remaining  two-thirds  were  VA's.  At  no  point 
during  the  195()'s  did  FNiMA  hold  moi'e  than  3.7  percent  of  all  resi- 
dcTitial  mortgage  debt,  but  since  FXMA  both  buys  and  sells  mortgages 
its  flow  of  funds  into  residential  mortgages  is  great — in  1949,  1957,  and 
1959  it  accounted  for  about  one-tenth  of  the  net  flow  of  funds  into  home 
financing.  FNiMA  obtains  funds  from  the  sale  of  securities  to  the  public. 

FNMA  can  hardly  be  said  to  have  fulfilled  its  mission  as  a  national 
secondary  finance  market.  In  1954-59,  FNMA  made  only  10  percent  of 
its  purchases  from  banks,  5  percent  from  savings  and  loan  associations, 
and  1  percent  from  life  insurance  companies.  Its  ]nMncipal  function  has 
come  to  be  a  source  of  funds  for  mortgage  comjianies.  iMortgage  citm- 
panies  may  at  any  time  dispose  of  FHA-insui-ed  and  VA-guaranteed 
mortgages  tiiat  they  have  "warelioused"  to  FNjMA,  or  these  companies 
can  utilize  FNMA  as  virtually  a  direct  source  of  funds  by  selling  to  it 
mortgages  as  soon  as  they  are  made.  Unquestionably,  FNMA  has  served 
to  increase  FHA  and  VA  lending. 


C.  THE  SECOND  TRUST  DEED  PURCHASER 
AS  AN   INVESTOR 

LEGAL  STATUS  OF  SECOND  TRUST  DEED  HOLDER 

1 .  Legal  Instruments 

California  lenders  have  lono'  emplo.yed  the  deed  of  trust  with  power 
of  sale  in  preference  to  the  mortg-age  as  the  standard  real  property 
security  device.  In  the  typical  trust  deed  the  trust or-borrower  grants 
the  property  to  the  trustee  in  trust  with  a  power  of  sale  for  the  benefit 
of  the  beneficiary-creditor  for  the  purpose  of  securing  payment  of  a 
given  sum  of  money  according  to  the  terms  of  a  negotiable  note  of  even 
date.  The  trust  deed  has  developed  into  a  detailed  and  formidable  in- 
strument granting  extensive  protection  to  lenders :  (a)  upon  default 
by  trustor  the  entire  indebtedness  becomes  due  at  the  option  of  the 
beneficiary;  (b)  after  such  default  the  beneficiary  may  give  notice  of 
default  and  election  to  sell  and  may  sell  the  property  four  months  later 
at  public  auction;  (c)  or  the  beneficiary  may  choose  judicial  foreclos- 
ure; (d)  as  additional  security  the  instrument  confers  upon  the  bene- 
ficiary the  right  to  collect  rents  and  profits  with  or  without  taking 
possession. 

The  trust  deed  with  power  of  sale  device  owes  its  popularity  in  part 
to  the  fact  that  foreclosure  by  exercise  of  power  of  sale  is  simpler  and 
cheaper  than  the  judicial  action  traditionally  resorted  to  in  foreclosing 
mortgages.  An  important  advantage  of  foreclosure  by  sale  is  that  it 
cuts  off  all  rights  of  redemption  and  thereby  makes  the  property  more 
attractive  to  a  purchaser  than  does  foreclosure  by  action  which  leaves 
the  foreclosure  sale  purchaser  with  an  interest  subject  to  being  re- 
deemed. Still  another  aspect  of  the  trust  deed  that  is  to  the  liking  of 
lenders  is  the  immunity  of  the  exercise  of  the  power  of  sale  to  the 
statute  of  limitations.  Courts  have  reasoned  that  the  trustor  conveys 
an  estate  in  the  land  to  the  trustee  coupled  with  a  power  of  sale  and  the 
trustee  having  title  can  exercise  the  power  at  any  time. 

Eights  of  lenders  to  obtain  deficienc.y  judgments  in  California  was 
severely  circumscribed  by  legislation  born  of  the  great  depression. 
Mortgage  debtors  in  this  period  were  faced  with  the  intolerable  burden 
of  suffering  large  deficiency  judgments  assessed  against  them  after 
their  property  had  brought  only  a  fraction  of  its  normal  value  upon 
foreclosure  sale.  The  California  Legislature  met  this  problem  in  1933 
by:  (a)  limiting  deficiency  judgments  to  the  difference  between  the 
indebtedness  and  the  "fair  market  value"  of  the  property;  (b)  limit- 
ing the  time  for  seeking  a  deficiency  to  three  months  after  sale;  (c) 
and  abolishing  deficiency  judgments  on  purchase  money  obligations. 
In  1939,  the  Legislature  went  still  further  and  barred  deficiency  judg- 
ments in  all  cases  of  foreclosure  by  power  of  sale.  Today  a  deficiency 
judgment  is  available  only  on  nonpurchase  money  obligations  and  only 
then  if  foreclosure  is  by  judicial  action. 

2.  Position  of  Second  Trust  Deed  Holder 

Institutional  lenders  in  California — ^banks,  savings  and  loan  associa- 
tions, and  life  insurance  companies — are  limited  by  law  regarding  the 
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percentage  of  assessed  value  they  can  loan  on  real  estate.  Even  without 
such  limitations,  large  institutions  lending  the  money  of  their  deposi- 
tors or  policy  holders  would  be  circumspect  in  loaning  at  high  loan-to- 
value  ratios  without  mortgage  insurance  protection.  This  is  particularly 
so  in  view  of  the  fact  that  lenders  on  purchase  money  trust  deeds  have 
no  right  to  deficiency  judgments ;  the  realty  is  their  only  security. 

Under  a  variety  of  circumstance  discussed  infra  borrowers  who  need 
funds  in  excess  of  those  obtainable  under  the  institutional  lender's 
loan-to-value  ratio  secure  loans  bj''  giving  second  trust  deeds  on  their 
property.  Holders  of  trust  deeds  subsequent  to  a  prior  recorded  trust 
deed  are  suhordinate  to  the  rights  of  the  first  trust  deed  holder  in 
every  respect.  Foreclosure  by  a  prior  trust  deed  holder  terminates  the 
rights  of  the  beneficiarj^  of  the  second  trust  deed  to  the  realty,  and  the 
property  passes  at  the  trustee's  sale  free  of  all  right,  title  or  interest 
of  the  trustor  or  of  anyone  claiming  through  him. 

"What  are  the  rights  of  the  second  trust  deed  holder  after  default 
by  the  trustor  on  the  first  trust  deed?  The  holder  of  the  second  should 
record  a  request  for  a  copy  of  notice  of  default  of  the  first  trust  deed. 
This  entitles  him  to  a  copy  of  the  notice  of  default  of  the  first  trust 
deed  within  10  daj^s  after  such  notice  is  recorded  and  notice  of  the 
time  and  place  of  sale  at  least  20  days  before  the  sale.  Upon  receiving 
notice  that  the  first  trust  deed  is  in  default,  the  holder  of  the  second 
may  act  under  Cal.  Civ.  Code  §  2924(c)  to  "cure  the  default"  by  pay- 
ing within  three  months  of  the  date  of  recording  the  notice  of  default 
"the  entire  amount  then  due  under  the  terms  of  such  deed  of  trust  .  .  . 
other  than  such  portion  of  principal  as  would  not  then  be  due  had 
no  default  occurred.  .  .  ."  In  addition  to  this  sum,  the  junior  lien 
holder  must  pay  "costs  and  expenses  actually  incurred  in  enforcing 
the  terms  of  such  obligation,  deed  of  trust  or  mortgage,  and  trustee's 
or  attorney's  fees  actually  incurred  not  exceeding  one  hundred  dollars 
in  case  of  a  mortgage  and  fifty  dollars  in  case  of  a  deed  of  trust  or 
one-half  of  one  percent  of  the  entire  unpaid  principal  sum  secured, 
whichever  is  greater."  Once  the  holder  of  the  second  has  paid  sums 
sufficient  to  reinstate  the  first  trust  deed,  he  may  have  to  continue  to 
make  the  payments  on  the  first  if  the  trustor  is  unable  to  do  so.  If 
the  first  is  in  default,  it  is  highly  probable  that  the  second  is  in  default 
as  well;  hence,  the  holder  of  the  second  finds  that  his  investment  not 
only  is  bringing  in  no  money  but  is,  in  fact,  costing  him  susbtantial 
amounts  each  month. 

"What  are  the  rights  of  tlie  second  trust  deed  holder  after  foreclosure 
of  the  first  trust  deed  ?  If  the  holder  of  the  second  is  unwilling  or  un- 
able to  cure  the  default  and  continue  the  payments  on  the  first,  the 
first  will  be  foreclosed.  If  foreclosure  is  by  judicial  action,  the  holder 
of  the  second  has  the  right  to  redeem  within  12  months  after  the  fore- 
closure sale  upon  paying  the  purchaser  the  amount  of  his  purchase 
price  plus  certain  statutory  charges.  Once  the  holder  of  the  second 
trust  deed  has  redeemed  he  is  subject  to  further  redemption  by  other 
lien  holders  and  the  trustor.  If  the  first  trust  deed  beneficiary  chooses 
to  foreclose  by  sale  rather  than  by  action,  the  trustor  and  junior  lien 
holders  have  no  right  of  redemption.  The  second  trust  deed  holder's 
only  recourse  is  to  attempt  to  purchase  the  property  at  the  foreclosure 
sale.  Since  the  first  trust  deed  holder  has  no  right  to  a  deficiency  judg- 
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ment,  lie  has  nothing  to  lose  by  bidding  the  full  amount  of  his  indebted- 
ness at  the  foreclosure  sale;  therefore,  to  purchase  the  property  the 
second  trust  deed  holder  will  normally  have  to  bid  at  least  the  amount 
of  the  first  trust  deed  holder's  debt.  If  the  foreclosure  sale  yields  an 
amount  in  excess  of  the  debt  owed  on  the  first  trust  deed,  the  second 
trust  deed  holder  is  entitled  to  share  in  the  surplus. 

The  foregoing  discussion  has  concerned  methods  by  which  the  junior 
lien  holder  can  protect  his  interest  as  against  a  prior  lien  holder.  A 
second  area  for  inquiry  is  the  position  of  the  second  trust  deed  bene- 
ficiary vis-a-vis  the  trustor-debtor.  First,  if  the  first  trust  deed  is  not  in 
default  but  the  second  is  in  default,  the  holder  of  the  second  may  fore- 
close on  the  property  and  sell  it  subject  to  the  rights  of  the  first  trust 
deed  beneficiary.  Only  if  the  value  of  the  property  exceeds  the  debt 
secured  by  the  first  trust  deed  will  a  purchaser  be  interested  in  the 
property  on  foreclosure  sale,  and  then  such  a  purchaser  must  be  pre- 
pared to  take  over  the  payments  on  the  first  mortgage.  Second,  what 
are  the  rights  of  the  holder  of  the  second  after  the  property  has  been 
sold  upon  foreclosure  by  sale  of  the  first  and  no  surplus  remains  after 
satisfying  the  debt  secured  by  the  first?  The  rights  of  the  second  trust 
deed  holder  to  the  property  are  gone,  cut  off  by  the  foreclosure  sale. 
But  he  does  hold  a  note  of  the  trustor  secured  by  the  now  worthless 
trust  deed.  Can  he  not  sue  on  this  note  and  levy  on  any  property  be- 
longing to  the  trustor  ?  Such  a  case  was  before  the  California  Supreme 
Court  in  1953  (Brown  v.  Jensen,  41  Cal.  2d  193,  259  P.  2d  425).  The 
holder  of  the  second  sued  his  trustor  on  the  note  and  was  met  by  the 
defense  that  under  Cal.  Code  of  Civ.  Proc.  §  726  there  may  be  only  one 
action  for  recovery  of  a  debt  secured  by  a  mortgage  or  trust  deed  and 
that  is  foreclosure.  The  plaintiff  answered  this  contention  by  citing 
authority  to  the  effect  that  where  the  security  has  been  exhausted  or 
rendered  valueless  through  no  fault  of  the  mortgagee  or  trust  deed 
beneficiary,  an  action  may  be  brought  on  the  debt  on  the  theory  that 
the  debt  is  no  longer  secured.  The  court  rejected  the  plaintiff's  conten- 
tion on  the  ground  that  his  second  was  a  purchase  money  trust  deed 
and  thus  he  was  not  entitled  to  a  deficiency  judgment  or  personal 
liability  of  any  form  against  the  trustor.  In  the  belief  of  the  court 
purchase  moneylenders  were  intended  by  the  Legislature  to  look  solely 
to  the  land  for  recovery.  Are  the  rights  of  a  holder  of  a  second  non- 
purchase  money  trust  deed  any  better  ?  Here  it  is  possible  that  personal 
liability  can  be  established  against  the  trustor  after  the  security  is 
destroyed  by  foreclosure  of  a  prior  lien  but  only  if  the  holder  of  the 
second  can  show  that  at  the  time  his  trust  deed  was  issued  there  was 
actually  security  for  his  lien,  i.e.,  that  the  land  was  worth  as  much  as 
the  debts  secured  by  the  first  and  second  trust  deeds. 

3.  Summary 

The  position  of  a  second  trust  deed  holder  is  precarious.  No  one 
should  buy  a  second  trust  deed  unless  he  has  the  resources  to  undertake 
the  obligation  of  the  trustor  on  the  first  trust  deed  or  unless  the  value 
of  the  property  is  great  enough  to  pay  off  both  first  and  second  liens  on 
foreclosure  sale.  Since  the  value  of  real  estate  has  always  declined 
sharply  in  periods  of  economic  downturn,  the  second  trust  deed  holder 
can  never  be  entirely  confident  that  there  will  be  sufficient  funds  on 
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foreclosure  to  satisfy  his  debt.  The  second  trust  deed  holder  usually 
has  no  personal  claim  airainst  his  trustor,  for  reasons  stated  above.,  and, 
paradoxically,  finds  himself  in  a  poorer  position  than  if  he  had  taken 
an  unsecured  note.  In  blunt  terms,  no  one  should  buy  second  trust  deeds 
unless  he  can  afford  to  lose  money. 

THE  "TEN  PERCENTER"  BUSINESS 

Enough  has  been  said  in  the  foregoing  sections  to  point  out  the  peril 
courted  by  an  investor  vrho  buys  a  second  trust  deed  under  optimum 
conditions,  i.e.,  a  second  trust  deed  is  recorded  in  his  name ;  his  lien  is 
only  subject  to  one  prior  trust  deed ;  the  debt  secured  by  this  second 
trust  deed  when  added  to  that  of  the  first  trust  deed  does  not  exceed 
the  appraised  value  of  the  property  at  the  time  the  trust  deed  was 
purchased ;  the  trustor  seems  reasonably  able  to  comply  with  the  terms 
of  his  note.  When  he  buys  a  trust  deed  from  a  so-called  ''Ten  Per- 
center'' firm,  he  may  not  have  even  these  elementary  safeguards. 

The  following  is  a  description  of  the  operation  of  a  Southern  Cali- 
fornia trust  deed  company  (now  in  receivership)  based  on  the  findings 
of  the  United  States  District  Court  in  a  1960  decision.  This  summary 
is  not  intended  to  indicate  that  all  "Ten  Percenters''  operate  in  this 
manner.  It  is  set  forth  to  show  what  can  happen  to  the  money  of  in- 
vestors in  search  of  ' '  secured  10  percent  earnings. ' ' 

1.  Investment  Program 

The  investment  program  of  this  company  is  made  up  of  two  elements. 
The  first  element  of  the  investment  plan,  as  described  in  various  ad- 
vertising, involves  the  otfer  and  sale  to  members  of  the  public  of  notes 
secured  by  deeds  of  trust  covering  residential  and  other  real  estate 
situated  in  the  State  of  California.  The  deeds  of  trust  securing  notes 
are  either  second  deeds  of  trust  subject  to  a  fii-st  deed  of  trust,  or  first 
deeds  of  trtist  containing  a  subordination  clause  under  which  they  are 
to  be  subordinated  and  become  subject  to  obligations  resulting  from 
construction  loans. 

Under  this  program  the  company  sells  a  trust  deed  note  to  the  in- 
vestor at  a  price  which  the  company  represents  to  the  investor  will 
"earn"  10  percent  per  annum  on  the  amount  invested,  based  upon  the 
interest  rate  stated  in  the  note,  discount  allowed  the  investor  upon  the 
unpaid  principal  of  the  note,  and  the  "anticipated  term"  of  the  notes. 
A  substantial  number  of  the  trust  deed  notes  sold  by  tlie  company  do 
not  contain  a  fixed  maturity  date,  but  merely  establish  the  principal 
simi  due,  the  rate  of  interest,  and  the  amount  to  be  paid  monthly  and 
provide  that  monthly  installments  shall  continue  until  the  entire  obliga- 
tion is  satisfied.  These  are  known  as  '•until  paid  notes.''  The  company 
arbitrarily  establishes  within  a  framework  of  "anticipated  term"  such 
variables  as  the  amount  to  be  paid  monthly,  principal  amount  due, 
and  the  interest  rate,  in  calculating  the  discount  to  be  allowed  the 
investor  in  order  that  the  amount  invested  will  "yield"  or  "earn" 
10  percent  in  accordance  with  its  "earnings"  formula.  A  substantial 
number  of  other  trust  deed  notes  sold  under  investment  program  are 
similar  to  notes  running  "until  paid."  but  carry  a  definite  maturity 
date,  with  result  that,  at  maturity,  a  large  percentage  of  the  principal 
amount  becomes  due  and  payable.  This  final  sum  is  known  as  the  ter- 


REAL  ESTATE   CONTRACTS  AND  TRUST  DEEDS  73 

minal  or  "balloon"  installment.  When  a  note  of  this  nature  matures, 
the  maker  or  trustor  is  required  to  liquidate  the  entire  principal 
amount  due  or  arrange  for  refinancing  of  the  obligation,  in  order  to 
avoid  foreclosure.  A  number  of  the  trust  deeds  sold  under  the  invest- 
ment program  arc  known  as  "interest  only"  obligations.  By  the  terms 
of  such  notes,  the  stated  rate  of  interest  is  payable  monthly  or  quar- 
terly, with  the  entire  principal  amount  due  and  payable  at  a  stated 
maturity  date.  A  lesser  number  of  trust  deed  notes  sold  to  investors  by 
the  company  are  conventional  notes,  carrying  a  specified  interest  rate, 
to  be  amortized  over  a  stated  period  of  time. 

After  receipt  of  an  investor's  funds  and  a  purchase  authorization 
signed  by  him,  the  company  selects  and  confirms  to  the  investor  a 
trust  deed  note.  The  investor  receives  no  information  from  the  company 
with  respect  to  the  trust  deed  note  selected  for  and  confirmed  to  him, 
except  an  abbreviated  description  given  in  the  confirmation,  unless  he 
insists  upon  receiving  a  more  specific  description  of  the  instrument  and 
the  underljaig  security.  The  company  does  not  furnish  the  investor  an 
appraisal  of  the  real  estate  or  the  equity  securing  the  trust  deed  note. 
The  investor  is  not  consulted,  in  advance  of  the  sending  of  the  con- 
firmation, w'ith  respect  to  the  nature  and  quality  of  the  trust  deed  note 
to  be  selected  for  his  account.  In  its  brochure  the  company  represents 
that  investors  may  depend  upon  the  "careful  screening  and  appraisal 
by  the  company's  purchasing  department  in  order  to  minimize  the  risk 
incident  to  investing  under  the  investment  program  in  that  'all  trust 
deeds  which  we  purchase  for  resale  to  our  customers  are  carefully 
checked  by  our  title  department,  and  full  advantage  is  taken  of  the 
protection  provided  by  the  California  Civil  Code.  We  are  proud  indeed 
of  our  record  to  date  in  handling  trust  deeds:  none  of  our  customers 
lias  ever  sustained  a  loss,  nor  has  any  customer  who  has  held  a  trust 
deed  for  at  least  six  months  failed  to  receive  his  full  10  percent  earn- 
ings.' " 

Although  under  the  investment  program  the  investor  may  if  he 
chooses  bu}'  a  trust  deed  note  outright  and  make  his  own  collections  of 
monthly  or  other  periodic  installments  from  the  maker  or  trustor,  the 
company  recognizes  that  it  is  not  feasible  for  investors  throughout  the 
United  States  and  in  foreign  countries  to  so  service  the  trust  deed 
notes  which  they  purchase  from  the  company.  Accordingly,  the  in- 
vestor is  encouraged  to  authorize  the  company  to  service  the  note 
without  cost  to  the  investor  by  making  installment  collections,  sending 
out  necessary  delinquency  notices,  and,  if  necessary,  effecting  fore- 
closure in  event  of  default.  When  the  company  makes  such  monthly 
or  other  periodic  collections,  the  sums  received  are  remitted  to  the 
investor  or  at  the  option  of  the  investor  applied  by  the  company  to  the 
purchase  of  a  new  trust  deed  note  under  the  investment  program. 

The  second  basic  element  of  the  investment  program  involves  the 
purchase  of  trust  deed  notes  on  ' '  installment  terms. ' '  Under  this  plan, 
trust  deed  notes  are  sold  to  investors  on  an  installment  basis.  The  in- 
vestor may  remit  a  sum  of  money  to  the  company  for  the  purchase  of 
a  trust  deed  note  on  an  installment  basis,  the  title  to  be  retained  by 
the  company  until  the  entire  purchase  price  is  paid.  The  difference 
between  the  purchase  price  of  the  note  and  the  amount  paid  in  by  the 
investor  is  established  as  a  debit  balance  on  the  books  of  the  company, 
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and  nny  ntMitions  to  the  aetm^nnt  nvnde  by  the  inrestor  in  (Mlleetioiks 
rt  re  ervulited  towan)  the  pur- 
el..  .  , .           -                                       .oiupauy  earryine  •?  f' v!^hit 

balance  «ud  applying  colWtious  trwm  the  trustor  and  auN  ..s 

to  the  aivount  by  the  inve:>tor  until  his.  debit  balanee  i&  iu^u....^:ed. 
If  the  debit  balanee  in  the  investor  s  aeeonni  is  ej^tingui&hed.  he  is 
entitled  to  have  the  trust  deed  note  transferred  to  him.  VThile  the 
aee\>unt  of  the  in>vs»«^r  ^-»v^H•.!'.«;  i!i  debit  balanee,  the  eomi^any  retains 
title  to  the  trv.  ~-  -eent  of  the  thooaaods  of  aeeoonts 

on  the  book«  o:  .      .  ..  debit  balanee.  This  meaiks  (hat  85 

pereent  of  the  investors  are  making  monthly  deposits  with  the  eom- 
pany  or  having  the  tf«an|T>any  '-  ^>lleetions  on  trust  deed  uotiBs 
xvhieh  they  own  in  full  to  tht  .^  of  a  new  trust  deed  note  or 

both  and  that  :nt  of  inveistors  arv  r^Miriiig 

monthly  re v.>i'  It  is  also  a  reastdoahle  assomp- 

tion  frxxiu  .t>  tuxe^lors  whose  aettoonts  are  no/H  in 

debit  lv»la-.,  .>  u>  remain  on  depict  with  the  eompany. 

Thus  the  company  at  all  tim«?s  eontrob  millions  of  d«Jlars  of  iuv^Nlors" 
funds. 

3«  Oiscounf  FonMilo 

The  discount  formula  use^l  by  the  eompany  in  ae«)uirtnsr  a  grvtop  of 
seeond  trv.  '  '  '  s  for  sale  to  its  iuT«i$lors  under  the  inTcstnMnt 
profrram  by  an  agr^meut  entered  into  in  19S7  under 

v'  'o  purchase  from  a  eerlain  boildins  eooipiariy 

4o  ^  s  in  the  t»<f  amount  of  1^400  tmeh^  bennnc 

intereist  a:  !,  lo  be  'Vreated""  as  the  hones  then  under  eonstrne- 

tion  were  > .•  the  terms  of  the  letter  agreement^  the  eoupanj  "was 

to  purchase  trust  dee^i  notes  at  (M)  i^ervmnt  of  faeie  xalue  ((a  distfotont 
of  -10  pervent)  where  the  notes  were  to  be  payable  at  the  rate  off  1 
pereent  jv^r  month  and  have  a  maturity  of  5  yearss,  at  5>!^  pereent  of 
faee  value  \ik  diskxntii':  .t>  where  the  natnrity  was  tn  he  7 

A-ears.  and  at  ^  \^r.  value  <a  diseo«uit  of  i5  pottMtl) 

where  the  uott«  were  to  run  iiulil  paid."''  Ih^  eridenee  tstahliakei 
that  more  reeently  the  eomiviny  has  ae«)uired  tmsl  deed  notes  for 
sale  to  investors  umler  the  investment  prvigram  at  awra^e  dineoants 
of  ab«>ut  '.'  '^^  perver*     -   ^■■■^  value^  and  iselk  s«eh  trwA  ditd 

notes  to  .  aX  an  as  ^^iss  mark-up  over  eosl  of  nhoiit  35 

pereent.  siold  to  inxveAon  at  n  prieft  d»> 

eountetl  t  uiun^  takii^  into  eoasideratkfn  IAm 

faee  amouni  ot  ihe  ii  Ate  of  interest^  the  anonnl  of  nontliljr 

IVANtv.rMr   autl  the  i"4  ••    T>!^  .■•.\'n'\±'\-  .A.Tv^FiiissBs  that  fteads 

kL  l>y  the  V  '  »  tlM^  first.  In 

ii>.,s -.-:->  where  Hv.-  .•.>   a^^T   '.■,•-■;... a,'..tm   uninTested  for 

sonte  tune,  the  eompar  ^  '.he  trusi  deed  note  into  the  amoMut 

a-  :Axuinip&'"'  of  10  pereent  tnm  the  date 

ii. .  . 

^  iMwrMaoan  wMomoq  ny  lawovof 

'UYiwtatettt  proi^Taai  wImw  aKwowii  us.  nuft  ua 

^^\  the  e^AwpaajT  an  aaagnnwat  ^tlMNit  i«- 

V  .u  asglynnwnl  of  the  txmk  d9«4»  m,  jptXat^ 

01   .  ■X  «fertifieate  of  rv|!«*iati(Mi  attd  owner^ 
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ship,  <'ertifyinjf  that  his  tniHt  dowl  haii  1>o(mi  roffistrnHl  in  liis  munc 
(or  in  tlu*  nnnii'  of  the  oonipjiny  an  tnistro)  on  thr  rrconls  of  th<»  i-oni- 
pany.  The  rcrtilimtc  of  rr^jistralion  and  own<'rship  fiixon  lh««  triist  <h«(»<l 
number  as  rojrislcrjvi  on  thr  Ixxilo*  of  thr  company ,  the  namo  of  thr 
n'};ist(Tf<l  owner,  the  (h\s('ription  of  the  h)t  or  nnit  of  hind  seetirinjf 
the  trust  drtu],  \ho  faee  amount,  the  unpaid  haUtnee,  anil  termn  of  the 
note.  Whih'  all  inv^-stors  n»eeive  a  eertift<'ate  of  rejjistrafion  and  owner- 
ship, they  are  encouraged  to  h'ave  title  to  their  trust  <lee<ls  in  flie  name 
of  tlie  company  as  trustee.  This  of  course  jjives  the  company  full 
dominion  over  their  ai-coinjls.  Some  .'{()  or  -10  jiercent  of  investors  who 
hold  fully  pai<l  for  trust  deeds  have  ac(juiesce<l  in  this  arrau^«>ment. 
The  company  retains  lille  to  nil  trust  (l(»eds  sold  on  installment   terujs. 

4.   Procuramenf  of  Truil  Deeds 

The  company  purchases  second  trust  (h'ed  nolc«  in  Hubstantial 
volume  from  suhdividers  and  develoj^ers  of  rf»sidential  real  estato 
subdivisions  at  discounts  ranyrin^  above  10  j)ereent  of  the  j)rincipal  bal- 
ances due  on  the  trust  dee<l  notes.  The  company  enters  into  firm  com- 
mitments with  real  estate  subdivident  to  purchase  second  trust  deed 
not<*s  eoverinj;  entire  tracts.  Th««se  commitment.s  by  the  company  are 
evidenced  by  letter  and  other  more  fornwd  ajjreements  and  are  con- 
firmed by  tlie  company  to  the  vendor  or  supplier  by  separate  "buy 
order."  These  arranfrements  permit  the  company  to  purchase  second 
trust  dee<l  not<'s  covering  entire  tracts  in  a<lvance  of  a<'ttial  construc- 
tion of  the  homes  and  in  advance  of  the  actual  creation  of  trust  de<Ml 
notes  followinj;  the  construction  and  sale  of  the  houses  and  reipiires 
the  conipany  to  apply  the  uninvj'sted  funds  entruste<l  to  it  by  investors 
under  the  inv(»stnjent  prof»ram  in  fulfilling;  its  comnwtments  to  real 
estate  Hubdivi<lers.  The  company  purchasi's  at  substantial  dis<'onnts 
and  in  larjre  volume,  for  resale  to  investors  under  the  itivestment  pro- 
pram,  first  trust  dee<l  noti's  which  are  executed  by  tra<'t  suhdividers 
and  developers  and  accepted  by  the  owners  of  the  land  beinjj  sub- 
divide<l  in  full  or  partial  satisfaction  of  the  pur<'has««  price  of  the 
land.  Th^'se  trust  deed  notes  are  known  as  "subordinated  notes"  since 
they  contain  a  clause  under  whicb  the  subdivider  may  obtain  ft  con- 
struction loan  from  a  conventional  lending  institution,  .such  as  a  bank, 
savinps  and  loan  as.so<'iation,  or  insurance  company,  and  upon  the 
recordinjr  of  the  trust  deed  se<"urinfr  the  construction  loan  the  first 
trust  dee<l  accepted  by  the  landowner  is  automatically  subordinate*! 
to  the  const riu't ion  loan  and  becomes  a  second  trtist  deed.  The  arrange- 
ment under  which  the  company  i>urcha,ses  subordinate<l  first  trust 
(icrds  is  made  contemj>oraneoii.Hly  with  the  execution  of  the  trust  deed 
notes  by  the  tract  subdivider,  with  result  that  the  landowner  is  as- 
•^ure<l  of  rCi-eiviuK  the  dis<'ounted  pri<'e  of  the  trust  deed  not<*s  as 
.Jirree<l  upon  Iwtween  the  landowner,  the  subdivider  and  the  company. 
Hence  the  company  purchases  such  sulH)rdinated  trust  deed  not(»s  in 
a<lvance  of  any  construction,  and  in  advance  of  actual  creation  of  the 
subdivi.sion,  and,  at  times,  in  a<lvance  of  the  filing  of  the  subdivision 
map  and  notice  of  intention  with  the  Heal  Kstate  Commissioner. 

The  funds  cntriisted  to  the  company  by  investors  under  the  invest 
ment  program  are  applie<l   by  the  comjmny   to  the   purchase  of  such 
highly   spe<'ulativc   subordinate<l    trust   dew!    notes    for    inventory   or 
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"warehousing"  and  resale  to  investors.  While  investors  are  led  to 
believe  that  the  company  brings  into  inventory  nnder  the  investment 
program  only  "seasoned,"  "prime,"  "trouble-free"  trust  deeds  which 
have  been  carefully  "screened"  and  "appraised"  by  experts,  and  that 
such  trust  deeds  are  secured  by  substantial  underlying  equities  repre- 
senting tlie  investments  of  homeowners,  the  facts  are  that  many  thou- 
sands of  trust  deeds  Avhich  have  been  introduced  to  the  account  of 
investors  under  the  investment  jirogram  cover  units  of  raAV,  vacant 
and  unimproved  land,  and  are  sul),iect  to  subordination  to  construction 
loans  of  indeterminable  amounts.  Apparentlj^  no  independent  ap- 
praisals are  made  of  land  subject  to  the  trust  deeds. 

5.  Commingimg  of  Funds 

For  the  first  few  months  of  its  ojieration  in  1957  the  company  dis- 
tributed brochures  representing  that  investors'  money  was  to  be  de- 
posited in  a  separate  trust  accoimt,  and  was  not  to  be  commingled 
with  the  company's  funds  until  authorized  persons  of  the  company 
made  proper  sale  to  the  investor's  acconnt  of  the  specific  note  purchase 
by  the  investor.  At  first  a  special  trust  account  was  established  to 
accommodate  and  safeguard  investors'  funds,  but  early  in  1958  the 
designation  of  the  trust  account  was  changed  to  "customers'  purchases 
account."  Later  the  form  of  receipt  issued  to  investors  entrusting 
funds  to  the  company  for  investment  was  modified  by  deleting  the  word 
"trust,"  and  subsequently  the  brocliiire  was  also  changed.  By  Decem- 
ber, 1957,  all  funds  received  by  the  company  were  being  commingled 
with  other  funds  including  collections  made  by  the  company  for  in- 
vestors holding  notes  secured  by  deeds  of  trust  wliich  the  company 
was  servicing  under  the  investment  program. 

6.  Company  Undercapitalized 

From  the  beginning  of  the  investment  program,  the  company  was 
grossly  undercapitalized  and  was  dependent  upon  the  flow  of  cash  from 
new  investors'  or  additions  to  existing  investors'  accounts  in  order  to 
meet  its  conmiitments  for  the  purcliasc  of  trust  deed  notes  for  inventory 
or  "warehouse,"  to  carry  the  substantial  debit  balances  established 
in  "installment  purchase"  accounts,  to  meet  its  obligations  to  account 
to  investors  for  monthly  collections  on  trust  deed  notes  which  it  has 
undertaken  to  service,  to  meet  its  general  operating  and  other  expenses. 
Throughout  the  period  of  the  investment  program  it  was  necessary  for 
the  comjiaiiy  to  ajqily  I'uiids  belonging  to  investors  for  wliich  it  is 
accountable  as  a  fiduciary  in  ordcn-  to  meet  one  or  more  of  its  other 
cnrrenl  obligations.  The  comi)aiiy  has  managed  to  survive  only  tlirongh 
the  continuous  and  indiscriminate  commingling,  diversion,  and  misa])- 
plieation  of  funds  entrusted  to  it  by  investors  under  the  investment 
program.  As  the  flow  of  cash  from  investors  to  the  company  increased, 
the  company's  cash  position  was  ameliorated,  to  the  point  where  it 
began  to  maintain  vei-y  large  bank  balances  composed  of  funds  depos- 
ited with  the  company  by  investors.  These  large  balances  evidenced 
tlie  inability  of  the  coin]iany  to  obtain  trust  deed  notes  even  of  the 
low  (|uali1y  wliidi  evidence  establisli(>d  tliey  liad  been  accepting. 
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7.  Summary 

The  security  of  anyone  investing  in  second  trust  deeds  is  precarious 
since  it  may  be  swept  away  by  foreclosure  of  the  prior  lien.  The  federal 
court  findings  summarized  above  demonstrate  that  the  security  of  in- 
vestors purchasing  trust  deeds  from  this  company  was,  for  the  most 
part,  worthless.  Those  purchasers  who  paid  for  trust  deeds  and  had 
them  recorded  in  their  own  names  often  found  that  there  was  no  equity 
in  the  encumbered  laud  to  support  their  obligations.  Due  to  the  low 
quality  of  trust  deed  notes  procured  by  the  company,  some  found  their 
liens  to  be  fourth  trust  deeds  instead  of  seconds ;  others  found  the  lien 
prior  to  theirs  to  be  a  huge  blanket  trust  deed  which  they  could  not 
possibly  pay  off  to  protect  their  trust  deed.  However,  most  investors 
dealing  with  this  company  were  buying  trust  deeds  on  the  installment 
plan  and  did  not  enjoy  even  the  modest  protection  of  having  a  trust 
deed  recorded  in  their  names. 

The  investor  in  second  trust  deeds  is  not  the  only  party  affected  by 
the  type  of  operations  outlined  above;  the  building  industry  and  the 
general  public  are  also  injured.  Some  trust  companies  found  that  the 
response  to  their  advertisements  promising  "secured  10  percent  earn^- 
ings"  was  so  great  that  the  money  which  poured  in  from  investors 
vastly  exceeded  the  number  of  high  quality  trust  deeds  available  for 
purchase.  Prompt  action  had  to  be  taken,  for  the  trust  deed  company 
had  to  pay  10  percent  on  all  of  the  money  taken  in.  Some  of  these 
companies  met  this  emergency  by  "manufacturing"  trust  deeds.  For 
instance,  development  of  a  tract  is  undertaken  by  a  builder  and  officials 
of  a  trust  deed  company  as  a  joint  venture.  Sufficient  second  and  third 
trust  deed  notes  are  created  on  each  lot  to  cover  the  cost  of  construction 
of  the  houses  and  a  profit  thereon;  these  instruments  are  then  sold  to 
the  trust  deed  corporation  at  a  large  discount  and  thence  sold  to  that 
company's  investors.  An  alternative  method  calls  for  a  syndicate, 
including  representatives  from  the  trust  deed  company,  to  buy  out  a 
developer  after  the  houses  are  built  and  create  further  trust  deeds  on 
each  lot  to  be  sold  at  a  discount  to  the  company  and  then  to  its 
investors.  Uuder  either  scheme  the  builder  is  bailed  out  at  a  profit  to 
him  without  a  house  being  sold  to  a  consumer  and  the  ultimate  risk  of 
loss  is  borne  by  the  trust  deed  purchaser  who  is  led  to  believe  he  is 
purchasing  a  "seasoned,"  "prime"  trust  deed.  The  implications  of  this 
kind  of  operation,  wherein  trust  deeds  are  created  to  draw  off  the  glut 
of  cash  in  the  hands  of  "10  percenters,"  are  ominous.  Houses  may  be 
thrown  up  without  any  consideration  of  the  public  need  for  them  or 
whether  they  can  be  sold  at  a  reasonable  price.  The  promoters  of  such 
enterprises  enjoy  a  status  unique  in  the  history  of  the  home  building 
industry;  as  conspicuous  beneficiaries  of  the  gullibility  of  second  trust 
deed  investors,  they  profit  whether  their  houses  sell  or  not. 

LEGISLATIVE  AND  ADMINISTRATIVE  PROTECTION 
OF  THE  SECOND  TRUST  DEED  INVESTOR 

1.  Real  Property  Loan  Brokerage  Law 

In  its  1959  and  1960  sessions,  the  California  Legislature,  by  enacting 
Civil  Code  §§  3081.01  to  3081.096  moved  forcefully  to  protect  second 
trust  deed  investors.  Under  §  3081.01  real  property  loan  brokers  must 
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be  licensed  as  real  estate  brokers  and  mnst  register  as  real  property  loan 
brokers  with  Division  of  Real  Estate.  A  real  property  loan  broker  is 
defined  in  §  3081.02  as  one  who  negotiates  or  solicits  a  prospective 
borrower  or  lender  for  the  purpose  of  negotiating  a  loan  (except  in  con- 
nection witli  the  sale  or  exchange  by  him  of  real  property)  to  be  secured 
by  real  property  or  one  who  engages  in  the  business  of  buying,  selling, 
or  exchanging  promissory  notes  secured  by  trust  deeds. 

The  act  affords  trust  deed  purchasers  four  major  safeguards.  1.  Bond. 
(§  3081.05)  The  loan  broker  must  file  a  bond  in  minimum  amount  of 
$25,000  if  a  corporation  or  $5,000  if  an  individual  but  which  is  equal 
to  or  in  excess  of  the  total  aggregate  amount  of  all  money  held  by  him 
or  under  his  control  for  the  account  of  others.  Debtors  or  lenders  claim- 
ing to  be  injured  by  the  broker  may  sue  on  the  bond.  2.  Trust  Account. 
(§  3081.09)  All  funds  accepted  by  a  loan  broker  for  the  purchase  of  a 
trust  deed  note  or  for  the  negotiation  of  a  loan  evidenced  by  a  trust 
deed  note  must  be  maintained  in  a  trust  account  in  a  legal  depository 
until  the  buyer  or  lender  approves  or  disapproves  of  the  purchase  or 
loan.  An  exception  to  the  foregoing  is  made  where  the  broker  accepts 
funds  before  furnishing  the  statement  required  by  §  3081.095.  In  such 
case  the  funds  must  be  deposited  in  an  independent  licensed  escrow. 
3.  Statement.  (§  3081.095)  Before  the  purchaser  binds  himself  to  pur- 
chase a  trust  deed  note,  the  broker  must  furnish  to  him  a  statement  in 
writing  setting  forth  the  legal  description  of  the  property  subject  to 
the  deed  of  trust,  details  of  prior  existing  encumbrances,  and  such  other 
information  as  the  Real  Estate  Commissioner  may  require.  In  May, 
1960,  the  commissioner  prescribed  a  rather  detailed  and  complicated 
statement  (10  Cal.  Admin.  Code  §  2849.1).  4.  Recordation.  (§  3081.096) 
A  loan  broker  must  record  in  tlie  name  of  the  purchaser  or  lender 
every  trust  deed  he  has  sold  or  which  secures  a  loan  he  has  negotiated 
within  a  period  of  time  fixed  by  the  Real  Estate  Commissioner. 

2.  Power  of  ihe  Commissioner  of  Corporations  to 

Regulate  Trust  Deed  Sales 

The  power  of  the  Commissioner  of  Corporations  to  regulate  sales  of 
trust  deeds  under  present  law  is  a  perplexing  problem.  A  chronological 
examination  of  the  changes  in  the  Corporate  Securities  Law  is  helpful 
in  interpreting  the  statute  in  its  present  form. 

In  1954,  at  the  dawn  of  the  second  trust  deed  age,  the  Attorney 
General  was  asked  for  an  opinion  whetlier  a  promissory  note  secured 
by  a  deed  of  trust  is  a  "security"  within  §  25008  of  the  Corporate 
Securities  Law  and  whether  a  person  dealing  in  these  notes  is  a  broker 
within  §  25006(a)  of  that  statute.  The  Attorney  General's  affirmative 
answer  to  both  questions  was  based  on  tlie  following  sections  of  that 
statute : 

§  25006.  "  'Broker'  includes  every  person  or  company,  other  than 
an  agent,  who,  in  this  State,  engages  either  wholly  or  in  part  in  the 
business  of  selling,  ofTering  for  sale,  negotiating  the  sale  of,  or  other- 
wise dealing  in,  any  security  issiiod  by  others  ..." 

§  25102.  "The  Corporate  Securities  Law  does  not  apply  to  any  of 
the  following  classes  of  securities:  (c)  Promissory  notes,  whether  se- 
cured or  unsecured,  where  the  notes  are  not  offered  to  the  public,  or 
are  not  sold  to  an  underwriter  for  the  purpose  of  resale." 
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The  opinion  concluded:  "It  is  thus  obvions  that  the  Legislature 
chose  to  classify  promissory  notes  as  securities  and  effectively  did  so. 
There  is  no  exemption  provided,  except  in  instances  where  they  are 
not  offered  to  the  public."  24  Ops.  Cal.  Atty.  Gen.  60,  64  (1954).  In 
the  same  year  anotlier  opinion  concluded  that  whether  such  notes  were 
securities  or  not,  guarantees  of  them  were  securities.  24  Ops.  Cal.  Atty. 
Gen.  271  (1954). 

In  1955  the  Legislature  amended  the  Corporate  Securities  Law  and 
stated  its  purpose  in  doing  so  in  these  words:  "A  recent  opinion  of 
the  Attorney  General  (No.  54-82)  holds  that  promissory  notes  referred 
to  in  section  25102  of  the  Corporatioiis  Code  are  securities  within  the 
meaning  of  the  Corporate  Securities  Law  and  if  offered  to  the  public 
are  not  exempt  from  the  law.  The  person  making  such  an  offer  to  the 
public  is  held  in  the  opinion  to  be  a  security  broker.  This  has  been 
neither  the  practice  nor  the  understanding  of  persons  engaged  in  the 
securities  or  the  real  estate  business.  Transactions  in  such  promissory 
notes  relating  to  real  estate  always  have  been  conducted  by  real  estate 
brokers,  and  not  bv  securitv  brokers.  ..."  (Stats.  1955,  ch.  1792,  p. 
3308). 

Under  the  1955  amendments  §  25006.1  was  added:  "  'Broker'  does 
not  include  a  broker  licensed  by  the  Real  Estate  Commissioner  in 
selling  securities  described  in  §  25102.1  of  this  code."  Section  25102(c), 
listing  one  class  of  securities  to  which  the  Corporate  Securities  Law 
does  not  apply,  was  amended  to  read:  "Promissory  notes,  whether  se- 
cured or  unsecured,  and  any  guarantee  thereof,  where  the  notes  are  not 
offered  to  the  public,  or  are  not  sold  to  an  underwriter  for  the  purpose 
of  resale."  Section  25102(d)  was  added  to  state  a  new  class  of  securities 
to  which  the  Corporate  Securities  Law  does  not  apply:  "A  promissory 
note,  secured  by  a  lien  on  a  single  parcel  of  real  property,  when  such 
note  is  not  one  of  a  series  of  notes  executed  by  one  maker  or  persons 
associated  together  in  the  issue  of  notes."  The  final  addition  to  the 
1955  amendments  was  §  25102.1:  "Except  as  expressly  provided  in 
this  division,  the  Corporate  Securities  Law  does  not  apply  to  the  sale 
of  a  promissory  note  secured  by  a  lien  on  real  property,  when  sold  by  a 
real  estate  broker  licensed  by  the  Real  Estate  Commissioner,  and  when 
such  note  is  not  sold  to  an  underwriter  or  is  not  one  of  a  series  of 
notes. ' ' 

A  great  English  lawyer,  Sir  John  Salmond,  once  described  case  law 
as  "gold  in  the  mine"  and  statute  law  as  "coin  of  the  realm  ready  for 
use  .  .  .  brief,  clear,  easily  accessible  and  knowable.  ..."  Surely,  he 
had  never  read  the  California  Corporate  Securities  Law.  Whatever  the 
Legislature  attempted  to  achieve  in  the  above  sections,  clarity  was 
not  one  of  its  accomplishments.  Why  §  25102.1  was  added  at  the  same 
session  of  the  Legislature  as  §  25102(d)  is  not  clear;  their  interrela- 
tionship is  puzzling.  The  term  "underwriter"  is  nowhere  defined  in 
the  statute,  and  the  phrase  "one  of  a  series  of  notes"  is  ambiguous. 

Section  25102(d)  seems  to  exempt  from  securities  regulation  all 
promissory  notes  secured  by  a  trust  deed  on  a  single  parcel  of  real 
property  even  though  sold  to  the  general  public  or  to  an  entity  like  a 
"ten  percenter"  company  for  eventual  sale  to  the  public.  There  is  one 
important  exception  to  this  exemption:  the  exemption  does  not  apply 
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when  the  note  is  one  of  a  series  executed  by  one  maker  or  persons  as- 
sociated in  the  issue  of  notes.  This  exception  would  seem  to  cover  what 
has  heretofore  been  a  popular  source  of  second  trust  deeds,  i.e.,  where 
a  developer  has  all  the  houses  in  the  tract  built,  he  may,  prior  to  sale  of 
the  houses,  create  a  trust  deed  on  each  lot  in  his  tract  and  sell  these  in- 
struments at  a  discount  to  a  "ten  percenter."  Here  the  developer  would 
have  to  secure  a  permit  under  the  Corpoi-ate  Securities  liaw  because 
he  has  issued  a  series  of  notes  executed  by  one  maker.  Were  each  lot 
sold  to  a  buyer  who  gave  a  second  trust  deed  back  to  the  developer  who 
in  turn  sold  them,  the  Corporations  Commissioner  would  have  no  juris- 
diction. "Whether  such  a  fine  line  between  the  jurisdiction  of  the  Corpo- 
ration Connnissioner  and  that  of  the  Real  Estate  Commissioner  is  jus- 
tified is  open  to  question,  particularly  in  view  of  the  policy  declaration 
of  the  I^egislature  to  turn  trust  deed  regulation  over  to  the  Real  Estate 
Commissioner.  Tlie  Corporation  Commissioner  is  certainly  justified  in 
regulating  what  would  be,  in  effect,  the  creation  of  bonds — a  series  of 
notes  of  equal  rank  secured  by  the  same  piece  of  land.  But  §  25102(d) 
goes  beyond  merely  giving  him  control  over  real  estate  bonds. 

It  might  be  concluded  that  the  1955  amendments  to  the  Corporate 
Securities  Law  went  far  in  achieving  the  legislative  purpose  of  limit- 
ing the  authority  of  the  Corporation  Commissioner  over  trust  deeds. 
However,  tlie  impact  of  the  c()nce])t  of  the  "investment  contract"  on 
the  o])erations  of  trust  deed  companies  renders  such  a  conclusion  un- 
tenable. Section  25008  states  that  an  investment  contract  is  a  security. 
The  essential  test  of  the  existence  of  an  investment  contract  is  whether 
the  investor  is  relying  on  the  efforts  of  the  seller  or  a  third  party  to 
use  the  investor's  money  and  through  these  efforts  to  return  a  profit 
to  the  investor.  (S.E.C.  v.  Howey  Co.,  328  U.S.  293,  299.)  Hence,  a  note 
may  be  exempt  under  §  25102(d),  but  the  sale  of  that  note  may  fall 
within  the  Corporate  Securities  T^aw  if  the  seller  enters  into  an  invest- 
ment contract  with  the  buyer. 

Two  kinds  of  agreements  made  by  the  seller  in  marketing  trust  deeds 
are  important  in  showing  the  existence  of  an  investment  contract.  (31 
Ops.  Cal.  Aity.  Gen.  218  (19.58).)  First:  collateral  agreements  made  by 
the  seller  binding  him  to  perform  certain  services  for  the  buyer,  e.g., 
com]ilete  investigation  nud  ])lacing  service;  servicing  collection,  pay- 
ments and  foreclosure;  seller's  selection  of  trust  deed  for  investor. 
Second :  collateral  agreements  guaranteeing  payment  of  the  notes,  e.g., 
an  implied  or  express  agreement  to  guarantee  against  loss;  to  provide 
a  market  for  the  security  or  to  repurchase  it  at  the  request  of  the 
holder;  implied  or  actual  guarantee  of  a  specified  return  or  yield;  pay- 
ment of  interest  prior  to  actnal  juii-chase  of  the  trust  deed. 

Since  some  California  trust  deed  marketing  companies  make  virtually 
all  tlie  collateral  agreements  set  forth  above,  it  is  highly  likely  that  a 
court  would  find  that  these  organizations  are  entering  into  investment 
contracts  in  connection  with  the  sale  of  trust  deed  notes.  Until  the 
Legislature  deals  directly  with  the  question  of  investment  contracts,  its 
attempts  to  limit  the  Corporation  Commissioner's  authority  over  the 
operations  of  trust  deed  compajiies  are  likely  to  come  to  naught. 

In  the  summer  of  TOGO  the  Commissioner  of  Corj^oralions  put  into 
effect  a  controversial  set  of  regulations  for  the  establishnuMit  and  regu- 
lation of  second  trust  deed  "pools".  These  extremely  comprehensive 
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regulations  provide  that:  (1)  a  permit  must  be  obtained  by  any  com- 
pany selling  certificates  secured  by  a  fund  containing  promissory  notes 
secured  by  deeds  of  trust  (2)  minimum  capitalization  of  the  companies 
managing  the  pools  would  be  $100,000,  (.'])  trust  deeds  going  into  the 
pools  would  be  appraised  by  qualified  appraisers,  (4)  fractional  in- 
terests in  the  pools  would  be  sold  in  the  form  of  certificates,  (5)  the 
certificates  would  be  redeemable  at  option  of  holder  within  180  days 
after  demand,  ((i)  certificates  would  be  sold  in  a  10  to  1  ratio,  i.e., 
$100,000  capitalization  would  support  $1,000,000  worth  of  certificates, 
(7)  the  certificate-to-capital  ratio  would  decrease  at  regular  intervals, 
depending  on  the  amount  of  capitalization,  (8)  documents  evidencing 
the  trust  deeds  going  into  the  pools  could  be  placed  in  a  bank  or 
escrow,  (9)  aggregate  par  values  of  trust  deeds  outstanding  on  proper- 
ties securing  the  trust  deeds  going  into  the  pools  would  not  exceed  92 
percent  of  the  appraised  value  of  the  properties,  (10)  properties  secur- 
ing the  trust  deeds  going  into  the  pools  would  be  diversified  as  to  loca- 
tion, (11)  officers  of  the  companies  managing  the  pools  would  be 
bonded,  (12)  financial  reports  of  the  companies  managing  the  pools 
would  be  submitted  regularly  to  the  Commissioner  and  certificate 
holders  and  (13)  advertisements  of  the  companies  managing  the  pools 
would  be  approved  by  tlie  Commissioner. 

3.   Critique  of  Investor  Protection 

The  best  protection  a  second  trust  deed  purchaser  can  have  is:  (1)  a 
solvent  trustor  willing  and  able  to  make  prompt  payment  of  both  the 
first  and  second  trust  deed  notes;  and,  (2)  sufficient  value  in  the  land 
encumbered  to  satisfy  both  liens  in  the  event  of  foreclosure.  However, 
as  trust  deed  investment  becomes  more  institutionalized,  it  is  increas- 
ingly unlikely  that  the  investor  will  be  in  a  position  to  determine  the 
solvency  of  the  trustor  and  the  value  of  the  property  by  first-hand  ob- 
servation. With  the  entry  into  the  trust  deed  market  of  the  unsophisti- 
cated investor,  it  is  less  probable  that  such  an  investor  will  view  the 
property  or  have  the  ability  to  make  an  accurate  assessment  of  the 
soundness  of  his  investment  even  if  he  did  make  a  personal  investi- 
gation. 

Immediate  legislative  and  administrative  action  must  be  taken  to  curb 
the  advertising  practices  prevailing  in  recent  years  which  have  led 
unsuspecting  trust  deed  investors  to  believe  they  are  putting  their 
money  into  institutions  that  are  as  secure  as  savings  and  loan  associa- 
tions— ^but  institutions  which  promise  10  percent  interest  rather  than 
4.5  percent.  The  investor  must  not  be  misled  about  the  nature  of  his 
investment.  Under  the  present  statute.  Civil  Code  §  3081.922,  passed 
in  1957,  false,  misleading,  or  deceptive  advertising  is  prohibited  regard- 
ing "rates,  terms,  or  conditions  for  making  or  negotiating  loans."  This 
measure  does  not  expressly  cover  the  sale  of  trust  deeds  and  thereby 
omits  the  area  most  in  need  of  regulation. 

Brokers  should  be  required  to  disclose  to  trust  deed  purchasers  the 
conditions  surrounding  the  trust  deed  being  assigned.  A  proper  dis- 
closure requirement  will  give  the  investor  a  means  of  protecting  him- 
self against  some  of  the  more  atrocious  practices  employed  by  brokers, 
e.g.,  sale  of  trust  deeds  on  land  worth  far  less  than  its  encumbrances 
or  sale  of  third  or  fourth  trust  deeds  represented  to  be  second  trust 
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deeds.  The  1060  Leprislatiire  made  a  start  toward  solution  of  this  prob- 
lem by  providing  that  "a  real  property  loan  broker  who  specializes 
in  the  sale  of  discounted  trust  deed  or  mortgage  notes"  must  make 
such  disclosure  as  the  Real  Estate  Commissioner  prescribes,  before  the 
buyer  binds  himself  to  purchase.  The  commissioner's  form  includes: 
(1)  location  and  description  of  the  propertj^;  (2)  financial  position  of 
the  trustor;  (8)  appraised  value  of  the  property,  and  (4)  information 
relating  to  all  prior  encumbrances. 

It  is  noteworthy  that  tliis  disclosure  need  oidy  be  made  by  "discount 
brokers"  and  the  commissioner  has  defined  the  term  as  meaning  only 
those  brokers  engaged  in  "buying,  selling,  or  exchanging  promissory 
notes  secured  by  deeds  of  trust  or  mortgages  on  real  property  at  dis- 
count as  a  main  or  principal  business  or  vocation."  There  is  no  con- 
vincing reason  why  any  second  trust  deed  purchaser  should  be  denied 
this  disclosure  even  thougli  his  broker  is  not  technically  a  discount 
broker.  The  effectiveness  of  any  such  provision  wliich  purports  to  dis- 
close to  the  trust  deed  purchaser  the  risk  he  is  undertaking  is  dependent 
on  the  accuracy  of  the  information  set  out,  in  particular,  the  accuracy 
of  the  appraisal.  No  method  of  insuring  the  integrity  of  an  appraisal 
has  yet  been  found  by  the  Legislature. 

In  addition  to  curbing  advertising  abuses  and  requiring  disclosure, 
the  Legislature  has  imposed  other  safeguards  for  trust  deed  purchasers. 
One  of  these,  the  bond  retiuirement  of  tlic  Real  Property  Loan  Broker- 
age Law,  has  been  criticised  as  unworkable  in  that  few  brokers  have 
been  able  to  obtain  the  bond  since  surety  companies  are  reluctant  to 
write  performance  bonds.  The  broker  who  is  unable  to  procure  a  bond 
is  forced  into  inconvenient  procedures  to  avoid  handling  money. 

The  new  requirement  that  all  money  received  by  loan  brokers  for 
purchase  of  promissory  notes  must  be  placed  in  a  trust  account  should 
effectively  prevent  brokers  from  misappropriating  investors'  funds. 
This  portion  of  the  statute  has  been  subject  to  criticism  for  the  reason 
that  it  still  allows  brokers  to  accept  money,  and  possibly  pay  interest 
to  the  investor  on  it,  before  having  a  trust  deed  to  sell  to  the  investor. 
It  is  contended  that  so  long  as  brokers  can  accept  money  before  offer- 
ing a  trust  deed  to  the  investor  the  danger  exists  that  mounting  deposits 
will  force  the  broker  into  obtaining  substandard  trust  deeds  for  sale. 
Hence,  it  is  asserted,  the  only  solution  is  to  ]n'ohibit  the  acceptance  of 
funds  by  the  loan  broker  until  he  can  assign  a  trust  deed. 

It  should  be  noted,  however,  that  if  the  broker  accepts  funds  from 
a  purchaser  before  the  broker  has  furnished  to  the  purchaser  the  de- 
tailed statement  concerning  the  trust  deed  required  by  §  3081.095,  the 
funds  must  go  into  an  inrlcpevdcnt  escrow,  rather  than  a  trust  account, 
and  remain  there  until  the  purchaser  approves  or  disapproves  tlie  pur- 
chase or  loan.  Whether  this  requirement  will  discourage  loan  brokers 
from  accepting  deposits  before  they  are  ready  to  assign  trust  deeds  is 
doubtful. 

The  statutory  directive  to  the  loan  broker  to  record  in  the  name  of 
the  purchaser  any  trust  deed  sold  docs  not  make  clear  whether  trust 
deeds  sold  on  installment  payments  must  be  recorded.  Since  a  substan- 
tial portion  of  the  discount  broker's  business  has  been  on  an  installment 
basis,  clarification  would  be  desirable.  The  commissioner  was  authorized 
to  prescribe  by  rule  the  maxinnim  time  allowed  for  recording.  Ilis  regu- 
lations state  that  an  assignment  of  the  trust  deed  must  be  recorded 
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within  10  days  after  "said  transaction  is  consummated.  A  sale  shall  be 
considered  to  have  been  consummated  when  the  broker  receives  the 
written  approval  of  the  buyer  on  the  form  prescribed  by  the  commis- 
sioner and  receives  funds  from  the  escrow,  even  though  the  funds  re- 
ceived from  the  escroAv  leave  an  amount  remaining  due  to  the  broker 
on  the  purchase  price  of  the  trust  deed  and  note  sold. ' '  This  language 
is  capable  of  being  interpreted  to  require  recording  of  an  assignment 
of  a  trust  deed  sold  on  installments.  It  is  (luestionable  whether  the 
Legislature  intended  to  allow  the  commissioner  to  determine  by  rule 
whether  recordation  of  trust  deed  assignments  sold  on  installments 
should  be  upon  entering  into  the  contract  or  upon  full  payment. 

Criticisms  of  the  second  trust  pool  scheme  usually  center  around  two 
points:  (1)  The  extensive  control  exerted  by  the  Corporation  Commis- 
sioner over  the  second  trust  deed  pools  might  lull  investors  into  a  false 
sense  of  security ;  the  pools  contain  nothing  but  second  trust  deeds  and 
are  subject  to  great  value  shrinkage  in  a  major  recission,  however  well 
the  plan  is  regulated.  (2)  Companies  operating  under  commissioner's 
certificate  plan  may  draw  funds  so  successfully  that  they  lessen  the 
supply  of  money  available  for  first  trust  deed  loans. 


D.      LEGAL  PROTECTION  OF  THE  HOME 
FINANCE  CONSUMER 

The  real  estate  buyer  of  today  is  not  only  a  housing  consumer,  he  is 
also  a  financing  consumer,  for  a  high  percentage  of  real  estate  pur- 
chases involve  some  form  of  financing.  The  two  types  of  financing 
most  commonly  used  in  California  are  the  purchase  money  trust  deed 
and  the  land  sale  contract.  A  summary  of  California  law  regulating 
both  of  these  forms  of  financing  follows. 

REGULATION  OF  PURCHASE  MONEY  REAL  ESTATE  LOANS 

1.  The  Necessitous  Borrower's  Act  of  1955 

Sharp  and  unscrupulous  practices  by  mortgage  loan  brokers  stirred 
the  Legislature  to  action  in  1955  in  passage  of  the  so-called  Necessitous 
Borrower's  Act.  The  function  of  the  mortgage  broker  is  to  secure  funds 
for  borrowers  from  lenders  in  exchange  for  a  commission  almost  in- 
variably paid  by  the  borrower.  Abuses  in  mortgage  brokering  in  Cali- 
fornia in  1955  Avere  flagrant:  (1)  A  consistent  pattern  of  misrepresenta- 
tion and  omission  existed ;  documents  were  often  signed  in  blank. 
(2)  Balloon  paj^ments,  of  formidable  size,  were  omnipresent.  (3)  Bor- 
rowers seeking  only  a  few  hundred  dollars  were  persuaded  to  refinance 
existing  first  mortgages  at  higher  interest  rates  to  enable  brokers  to 
obtain  higher  commissions.  (4)  Obfuscation  regarding  the  source  of 
the  funds  lent  was  common.  (5)  Excessive  charges  Avere  assessed  for 
escrow  services,  title  search  and  insurance,  recording  fees,  and  so  forth. 
(6)  Excessively  high  brokerage  fees  were  exacted  for  securing  loans. 

The  Legislature  recognized  these  abuses  in  stating  the  necessity  for 
the  act:  "In  many  parts  of  the  State,  citizens  of  small  means  who  are 
in  need  of  borrowing  money  through  loans  secured  by  liens  on  real 
estate,  especially,  but  not  entirely,  on  deeds  of  trust,  representing 
equities  on  their  home  pro])crty,  are  being  re(iuired  and  induced  to  pay 
exorbitant  and  excessive  fees  and  charges  to  persons  negotiating  said 
loans  in  the  form  of  brokerage  commissions  and  costs  and  expenses  in 
great  disproportion  to  the  amount  of  money  actually  received.  Such 
brokerage  and  charges  are  secured  through  the  writing  of  loans  for 
periods  of  one  and  two  years,  with  final  payments  beyond  the  ability 
of  the  borrowers  to  pay.  This  large  final  payment  re(iuires  the  bor- 
rower to  renew  or  refinance  the  loan  and  thereby  to  pay  another 
brokerage  fee.  and  to  incur  additional  costs  and  expenses.  The  total 
amount  of  the  charges,  costs  and  expenses,  and  interest  become  in  the 
aggregate  so  high  that  such  necessitous  persons  are  faced  with  the  loss 
of  their  security,  or  are  finding  themselves  continuing  in  debt  far 
beyond  the  normal  amortization  period  of  the  loan.  There  is  also 
evidence  that  the  charges  and  costs  and  ex))enses  are  indirect  means 
by  which  moneylenders  may  secure  rates  of  interest  beyond  those  au- 
thorized." 

The  1955  act,  as  amended,  provides  that  a  broker  who  negotiates  a 
loan  to  be  secured  by  real  property  must  make  rather  extensive  dis- 
closure to  the  buyer  in  writing  regarding  the  details  of  the  transaction : 
loan  charges  (insurance  premiums,  other  than  fire  insurance,  appraisal 
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fees,  escrow  fees,  notary  and  recording  fees,  credit  investigation  fees)  ; 
bonnses  or  commissions  paid  for  loan  procnrement  or  servicing;  liens 
against  property ;  interest  rate ;  terms  of  note,  and  so  forth.  Maximum 
limits  are  set  on  the  amount  that  can  be  exacted  from  the  borrower  by 
way  of  loan  charges  and  bonuses  and  commissions.  Balloon  payments 
are  prohibited  on  nonpurcliase  money  loans  with  maturities  of  less  than 
three  years.  Violations  of  the  act  constitute  a  misdemeanor.  An  effort 
is  made  to  make  the  statute  self-enforcing  in  that  treble  damages  are 
recoverable  in  a  civil  action  where  the  maximum  limits  on  bonuses  or 
commissions  are  exceeded. 

Although  the  act  is  principally  aimed  at  the  short-term,  low  prin- 
cipal loans  secured  by  real  property  already  owned  by  the  borrower, 
the  terms  of  the  statute  do  cover  purchase  money  loans,  with  the  excep- 
tion of  the  section  prohibiting  balloon  payments.  The  question  whether 
the  measure  applies  to  a  loan  granted  by  a  lender  to  a  borrower  with- 
out the  intervention  of  a  broker  has  arisen ;  an  opinion  of  the  Attorney 
General  states  that  some  provisions  of  the  act  do  apply  in  the  direct 
loan  situation.  Due  to  its  extensive  exclusions  and  limitations,  however, 
the  act  has  no  application  to  the  vast  majority  of  purchase  money  loans 
in  California.  The  act  does  not  regulate  loans  by  the  great  institu- 
tional lenders:  banks,  trust  companies,  industrial  loan  companies, 
savings  and  loan  associations,  pension  trusts,  credit  unions,  and  in- 
surance companies.  Nor  does  it  apply  to  first  mortgage  loans  exceed- 
ing $10,000  or  junior  mortgage  loans  of  over  $5,000. 

2.  Genera/  Usury  Laws 

Unless  a  loan  falls  within  the  extremely  limited  coverage  of  the 
Necessitous  Borrower's  Act,  the  only  regulatory  safeguards  afforded 
the  buyer  by  California  law  are  the  general  usury  laws  of  the  State. 
In  times  of  low  interest  rates,  concern  over  the  importance  of  usury 
laws  in  real  estate  financing  diminishes.  Only  when  interest  rates  are 
high,  as  now,  does  the  dull  subject  of  usury  command  the  attention  of 
lawmakers  and  legal  researchers.  Since  no  analysis  of  California  usury 
law  has  been  done  in  recent  years,  a  detailed  treatment  of  the  subject 
seems  warranted. 

Traditionally,  usury  has  been  defined  as  the  loan  or  forbearance  of 
money,  repayable  absolutely,  at  a  charge  in  excess  of  the  interest  al- 
lowed by  law. 

In  1918  California  enacted  by  initiative  a  general  usury  law  allowing 
parties  to  contract  for  a  rate  of  interest  not  exceeding  "twelve  dollars 
on  the  one  hundred  dollars  for  one  year. ' '  By  constitutional  amendment 
in  1934  the  12  percent  maximum  was  reduced  to  10  percent.  Excepted 
from  the  restriction  of  the  1934  amendment  were  certain  classes  of 
lenders. 

The  10  percent  interest  limitation  in  California  has  been  held  to 
mean  simple  interest.  If  a  borrower  arranges  for  an  unamortized  $100 
loan  for  one  year  at  the  maximum  rate  of  interest,  he  must  repay  the 
lender  $110  at  the  maturity  date.  If  the  note  is  payable  in  installments 
the  borrower  cannot  be  required  to  pay  more  than  10  percent  on  the 
unpaid  balance  each  month.  A  schedule  can  be  arranged  providing  for 
equal  monthly  payments  with  a  declining  portion  of  the  payment  going 
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to  pay  interest  chargjes  and  an  increasing  proportion  allocated  to  reduce 
the  principal  as  the  loan  matures. 

Ten  percent  interest  on  an  installment  loan  calculated  by  either  the 
add-on  method  or  the  discount  method  would  exceed  the  constitutional 
maximum.  Under  the  add-on  system,  the  $10  interest  charge  would  be 
added  to  the  $100  principal  and  the  $110  total  would  be  repaid  in  12 
equal  installments.  Since  the  borrower  is  discharging  his  obligation  by 
monthly  payments,  he  has  the  use  on  the  average  of  only  slightly  more 
than  one-half  of  the  principal  throughout  the  year;  hence,  10  percent 
add-on  interest  is  the  equivalent  to  a  simple  interest  rate  of  18.46  per- 
cent. By  the  discount  method  the  $10  would  be  deducted  from  the  $100 
principal  and  the  borrower  would  be  given  only  $90.  Under  the  Cali- 
fornia decisions,  when  the  interest  is  deducted  in  advance  the  amount 
actually  received  by  the  borrower  will  be  treated  as  the  principal  in 
testing  the  loan  for  usuary.  Clearly  the  constitutional  rate  is  violated 
if  the  borrower  must  pay  $10  for  the  use  of  only  $90  for  a  year,  and  if 
the  principal  is  repayable  in  installments  the  violation  is  even  more 
pronounced. 

The  legal  consequences  of  usury  vary  markedly  from  state  to  state. 
In  some  jursidictions  a  violation  of  the  usury  statute  results  in  for- 
feiture of  all  principal  and  interest;  in  others  only  the  interest  is 
forfeited  and  if  paid  may  be  recovered  by  the  borrower.  The  mildest 
form  of  sanction  is  forfeiture  of  only  that  amount  of  interest  exceeding 
the  legal  rate.  Criminal  penalties  are  sometimes  found.  Permissible 
interest  rates  run  from  as  high  as  12  percent  in  some  of  the  western 
states  to  as  low  as  6  percent  in  the  eastern  states. 

In  California,  the  Usury  Law  of  1918  set  the  maximum  rate  of  inter- 
est permissible  at  12  percent  and  set  forth  certain  penalties  for  viola- 
tion of  the  law.  The  1934  constitutional  amendment,  in  setting  a  10 
percent  maximum,  repealed  the  prior  act  insofar  as  it  was  inconsistent, 
but  the  amendment  carried  no  sanctions.  Hence,  the  penalties  of  the 
1918  law  have  been  applied  to  violations  of  the  constitutional  amend- 
ment. 

The  civil  statutory  remedies  are  two-fold :  First,  if  a  loan  is  usurious, 
tlie  borrower  need  not  pay  any  of  the  interest  agreed  upon,  but  he  is 
still  liable  for  the  principal.  Second,  the  borrower  who  has  paid  a 
usurious  rate  of  interest  may  recover  treble  tlie  amount  of  interest 
whicli  he  paid  within  one  year  before  the  action  to  recover  was  brought. 
In  finding  whether  usury  is  present  a  court  must  look  to  the  amount  of 
interest  agreed  to  be  paid,  but  in  determining  the  sum  recoverable  un- 
der the  treble  damages  clause  the  amount  of  interest  actually  paid  must 
be  ascertained.  Violation  of  the  Usury  Law  also  constitutes  a  misde- 
meanor. 

The  statutory  remedies  of  the  Usury  Law  have  been  held  not  to 
abrogate  the  common  law  riglits  of  borrowers  as  parties  to  an  illegal 
contract.  Hence,  borrowers  may  bring  an  action  for  money  had  and 
received  to  recover  usurious  interest  paid  within  two  years  of  the  suit. 
Since  the  treble  damages  remedy  and  the  right  of  a  borrower  to  recover 
money  paid  under  an  illegal  contract  arc  cumulative,  borrowers  can 
recover  treble  the  amount  of  interest  paid  within  one  year  preceding 
suit  and  the  actual  amount  of  interest  paid  the  year  before  that.  The 
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borrower  can  also  invoke  the  treble  interest  and  money-had-and-re- 
ceived  remedies  by  way  of  set-off  when  the  lender  sues  for  the  principal. 

In  a  number  of  states,  including  such  important  commercial  states 
as  New  York,  Pennsylvania,  Ohio,  Illinois,  and  Michigan,  a  corporation 
cannot  plead  usury.  California  corporations,  however,  can  avail  them- 
selves of  the  defense  of  usury. 

One  of  the  most  significant  aspects  of  usury  regulation  in  California 
is  that  most  of  the  important  lending  institutions  are  exempted  from 
it.  The  Usury  Law  of  1918  which  set  the  12  percent  interest  rate  maxi- 
mum was  presumably  intended  to  cover  all  lenders.  The  1934  constitu- 
tional amendment  reduced  the  maximum  rate  to  10  percent  and  specifi- 
cally exempted  from  its  restrictions  savings  and  loan  associations, 
banks,  industrial  loan  companies,  credit  unions,  pawnbrokers,  personal 
property  brokers,  and  certain  others.  The  amendment  gave  to  the  Legis- 
lature the  power  to  fix  rate  maxima  for  these  exempted  classes.  The 
constitutional  amendment  was  interpreted  as  completely  excluding  the 
exempted  lenders  from  the  coverage  of  the  prior  Usury  Law.  Since  the 
Legislature  has  not  acted  to  set  maximum  rates  for  banks  and  savings 
and  loan  associations,  these  two  giants  of  real  property  financing  are 
not  subject  to  any  form  of  interest  rate  regulation.  In  contrast,  the 
other  participants  in  realty  financing — insurance  companies,  mortgage 
companies,  and  individual  investors — are  covered  by  the  California 
usury  laws. 

The  incidental  costs  of  obtaining  a  loan  secured  by  real  estate  usually 
exceed  those  arising  when  personal  property  security  is  used.  In  closing 
a  real  estate  loan,  a  borrower  must  pay  fees  for  some  or  all  of  these 
expenses :  brokerage  for  procuring  the  loan,  appraisal,  escrow,  notary 
and  recording,  credit  investigation,  insurance,  legal  assistance.  Are 
such  expenses  to  be  treated  as  interest  and  thus  limited  by  the  usury 
statutes?  If  not,  are  there  any  limitations  on  what  a  borrower  can  be 
charged  for  these  items.? 

The  present  law  on  this  subject  is  more  easily  understood  in  the  light 
of  a  brief  chronology  of  pertinent  statutes  and  interpretative  decisions. 
The  1918  Usury  Law  purported  to  limit  the  amount  that  could  be 
charged  a  borrower  for  ' '  all  examinations,  views,  fees,  appraisals,  com- 
missions, renewals  .  .  .  and  charges  of  any  kind  or  description  what- 
soever ...  in  the  procuring,  making  and  transacting  of  the  business 
connected  with  such  loans  ..."  In  1927  the  California  Supreme  Court 
declared  this  provision  to  be  unconstitutional.  One  reason  for  the 
court's  decision  was  that  this  provision  violated  the  constitutional  re- 
quirement that  the  subject  matter  of  the  section  be  included  in  the 
title  of  the  act.  The  title  of  the  act  mentioned  "usury"  and  ''interest" 
but  the  subject  of  this  provision,  so  the  court  opined,  was  "charges  and 
expenses  of  loan  brokers."  In  drawing  this  distinction  between  "inter- 
est" and  "charges,"  the  court  made  it  plain  that  the  costs  incident  to 
obtaining  a  loan  were  not  to  be  counted  as  interest. 

The  1934  constitutional  amendment  flatly  stated  that  "No  person, 
association,  copartnership  or  corporation  shall  by  charging  any  fee, 
lonus,  commission,  discount  or  other  compensation  receive  from  a  bor- 
rower more  than  10  percent  per  annum  upon  any  loan  or  forbearance 
of  any  money,  goods  or  things  in  action."  It  might  well  be  contended 
that  this  language  meant  that  a  borrower  could  not  be  charged  more 
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than  10  percent  for  interest  plus  brokorajic  fees  and  other  incidental 
expenses.  Nonetheless,  the  California  decisions  eoiistrned  away  what 
seemed  to  be  the  literal  import  of  the  lan^uafje  by  holding:  that  this 
provision  referred  only  to  expenses  which  conld  be  considered  "compen- 
sation for  the  loan  of  money,"  that  is,  interest.  The  expenses  incident  to 
closing  a  loan  are  not  compensation  for  the  loan  of  money ;  they  are 
"charges"  and  not  "interest,"  and  the  amendment  does  not  make 
"charges  that  are  not  interest  become  interest." 

Hence,  at  the  present,  the  California  lender  can  exact  from  a  bor- 
rower the  full  10  percent  rate  of  interest  allowed  by  the  Constitution, 
and,  in  addition,  may  make  charges  for  "investigating,  arranging, 
negotiation,  brokering,  making,  servicing,  collecting  and  enforcing" 
his  loan.  The  opportunity  for  a  lender  or  broker  to  thwart  the  purpose 
of  the  usury  laws  by  adding  on  inflated  brokerage  and  closing  costs  is 
ajjparent.  Some  legislative  and  judicial  action  has  been  taken  to  narrow 
this  avenue  for  evasion. 

In  1955  the  Legislature  by  the  Necessitous  P)Orrower's  Act  set  limi- 
tations on  the  amounts  that  could  be  charged  borrowers  in  brokerage 
fees  and  closing  costs,  but  this  statute  is  severely  circumscribed,  in  that 
it  applied  only  to  first  trust  deed  loans  of  under  $10,000  and  second 
trust  deed  loans  of  under  $5,000,  and  exempts  banks,  savings  and  loan 
associations,  and  insui-ance  companies,  among  others.  The  courts  have 
repeatedly  stated  that  they  will  carefully  scrutinize  the  whole  trans- 
action and  will  disregard  its  form  and  look  to  its  substance  to  find 
whether  loan  costs  are  bona  fide  or  merely  a  device  through  which 
additional  interest  or  profit  on  the  loan  is  being  exacted.  Thus  each 
charge  must  be  the  result  of  a  specific  service  or  expense  incidental  to 
the  loan,  and  the  charge  must  be  a  reasonable  one. 

Where  the  lender  deducts  a  fee  or  connnission  from  the  amount 
loaned  as  compensation  to  himself  for  making  the  loan,  the  courts  have 
uniformly  considered  this  charge  to  be  interest  and  subject  to  usury 
limitations.  A  similar  result  has  been  reached  when  the  lender  requires 
a  bon-ower  to  obtain  a  loan  through  a  broker  who  is  actually  an  agent 
of  the  lender  and  who  shares  his  coin])ensati()n  with  the  lender.  A 
lender  may  also  own  an  escrow  conijiany  and  a  brokerage  firm.  The 
existence  of  a  multiple  cor])orate  identity  is  imj^ortant  with  regard  to 
usury,  for  a  recent  California  case  has  held  that  since  the  lender  him- 
self cannot  make  a  charge  for  making  the  loan,  the  lender's  subsidiary 
brokerage  company  cannot  properly  charge  a  commission  for  procuring 
the  loan.  A  chai'ge  of  a  commission  under  these  circumstances  amounts 
to  charging  a  commission  when  no  services  have  been  rendered. 

Two  familiar  doctrines  tend  to  protect  juirchasers  of  notes  secured 
by  trust  deeds  or  mortgages  from  the  defense  of  usury.  The  first  is  that 
a  note  which  was  free  of  usury  when  the  maker  issued  it  to  the  payee 
cannot  be  subjected  to  usury  by  any  subsequent  transaction.  Hence, 
a  payee  of  a  validly  issued  $1,000  note  can  sell  or  discount  it  for  $800, 
or  any  valuable  consideration,  without  running  afoul  of  usury.  The 
transaction  is  treated  not  as  a  loan  but  as  a  sale.  As  one  court  put  it: 
"Negotiable  notes,  bonds,  and  commcM-cjal  jiaper  are  a  markiMable  com- 
modity, and  worth  just  what  they  will  bi"ing  in  the  market,  irrespective 
of  face  value.  Their  value  depends  upon  the  redemptive  capacity  of  the 
maker  or  indorser  or  the  value  of  the  collateral  by  which  they  are 


REAL  ESTATE   CONTRACTS  AND   TRUST  DEEDS  89 

secured,  and  the  difference  between  the  face  value  and  the  i)rice  realized 
on  the  market  cannot  be  distorted  into  usury." 

Even  if  the  note  was  subject  to  usury  us  between  the  maker  and 
payee,  a  purchaser  from  the  payee  can  still  take  free  of  the  defense 
of  usury  if  he  satisfies  the  requirements  of  a  holder  in  due  course. 
Manifestly,  the  purchaser  of  a  note  which  is  usurious  on  its  face  can- 
not meet  the  requirement  that  one  must  purchase  in  good  faith  to  be 
a  holder  in  due  course. 

A  fact  situation,  variations  of  which  seem  to  arise  often  in  Cali- 
fornia, calls  into  play  both  the  rule  that  an  instrument  valid  in  its 
inception  may  be  sold  at  a  discount  and  the  holder  in  due  course 
doctrine.  Suppose  seller  wishes  to  sell  his  home,  presently  encumbered 
by  a  $16,000  note  secured  by  a  deed  of  trust,  for  $2{),00(),  but  his  pro- 
spective buyer  has  no  available  cash  to  pay  the  $4,000  balance.  The 
real  estate  broker  suggests  that  the  parties  should  agree  to  a  $23,000 
price,  and  he  has  the  buyer  execute  a  note  to  seller  for  $7,000  to  be 
secured  by  a  second  trust  deed,  with  interest  at  10  percent  per  year. 
A  third  party  is  found  who,  after  looking  at  the  property  and  checking 
the  credit  of  the  buyer,  deposits  $4,000  in  escrow  as  the  purchase  price 
for  the  $7,000  note.  Now  the  seller  has  his  $4,000,  and  the  purchaser 
of  the  note  has  an  obligation  of  the  buyer  to  pa}"  $7,000  plus  10  per- 
cent interest.  Is  this  transaction  a  subterfuge  whereby  the  third  party 
is  actually  loaning  buyer  $4,000  at  a  usurious  profit,  or  is  the  purchaser 
justified  in  claiming  that  he  is  protected  from  any  defense  of  usury 
invoked  by  buyer:  (a)  because  he  is  the  purchaser  of  an  instrument 
valid  in  its  inception,  and  as  such  the  price  he  pays  is  immaterial  (b) 
whether  or  not  the  instrument  is  valid  in  its  inception,  he  is  a  holder  in 
due  course? 

That  the  California  authorities  are  not  uniform  in  this  question  is 
hardly  surprising  for  the  issue  is  intensely  factual :  whether  the  issuance 
of  the  note  from  maker  to  payee  was  a  valid  origination  of  an  instru- 
ment or  whether  the  transaction  was  merely  a  sham  designed  to  manu- 
facture a  note  suitable  for  discount  to  a  lender  at  a  usurious  rate  of 
interest.  In  a  1960  California  decision  usury  was  found  to  exist  in  a 
situation  similar  to  the  hypothetical  stated  above.  In  this  case  a  real 
estate  broker  apprised  a  lender  of  the  need  for  secondary  financing  in 
in  a  sale  he  w^as  handling.  After  inspecting  the  premises  and  the  first 
lien  thereon,  the  lender  advised  the  broker  that  he  would  place  $1,250 
in  escrow  in  return  for  an  $1,800  note  secured  by  a  second  trust  deed. 
The  lender  specified  the  interest  rate,  the  size  of  payments,  and  duration 
of  the  note.  The  court  was  impressed  by  the  fact  that  the  note  and  trust 
deed  from  buyer  to  seller  were  not  executed  until  after  the  lender  had 
agreed  to  take  the  note  and  had  dictated  his  terms.  The  holding  was 
that  this  was  not  an  instance  of  a  note  validly  issued  being  sold  at  a 
discount,  rather  the  transaction  was  a  subterfuge  conceived  to  permit 
a  lender  who  was  privy  throughout  to  make  a  loan  at  an  exorbitant 
rate  to  a  borrower. 

The  foregoing  discussion  concerns  the  possibility  of  usury  w4ien  a 
trust  deed  is  employed  to  aid  a  prospective  buyer  in  raising  enough 
money  to  purchase  real  estate.  A  related  problem  is  the  use  of  trust 
deed  by  one  already  owning  land  to  obtain  a  loan  for  improving  the 
land  or  for  other  reasons — the  so-called  ' 'hard-money "   trust  deed. 

5—1,-2025 


90  ASSEMBLY  INTERIM   COMMITTEE  ON  JUDICIARY — CIVIL 

Here  the  common  subterfuge  is  effected  bj'  tbe  borrower  making  a  note 
secured  by  a  trust  deed  payable  to  a  dummy  payee,  who  gives  no  value 
to  the  maker  and  who  allows  his  name  to  be  used  only  as  a  favor  to 
the  parties.  The  paj'ee  immediately  indorses  the  note  to  a  lender  who 
discounts  it  at  a  usurious  rate  of  interest.  The  courts  have  been  astute 
to  see  through  this  rather  transparent  situation  and  to  hold  that  this 
was  not  the  sale  at  a  discount  of  a  validly  conceived  note. 

To  allow  tlic  borrower  to  raise  the  defense  of  usury  against  the 
indorsee  of  the  note  in  the  situation  discussed  in  the  last  two  para- 
graphs, a  court  must  find:  (a)  that  there  was  usury,  and  (b)  that  the 
indorsee  was  such  a  participant  in  the  transaction  that  he  cannot  be 
a  good  faith  purchaser.  In  a  1950  case  the  California  court  found  that 
the  prospective  borrower,  his  broker,  and  the  man  who  planned  to 
construct  improvements  on  the  borrower's  land  were  all  participants 
in  a  scheme  to  manufacture  a  note  suitable  for  discounting  at  a  rate 
in  violation  of  the  usury  laws ;  however,  the  court  fouud  that  the  ulti- 
mate lender  was  not  privy  to  the  transaction  and  took  the  note  as 
a  holder  in  due  course. 

Two  doctrines  based  on  theories  of  waiver  or  estoppel  have  been 
invoked  by  courts  to  protect  creditors  against  a  borrower's  claim  of 
usury.  First,  voluntary  payment  of  usurious  interest  by  the  borrower 
waives  the  defense  of  usury.  Second,  where  the  borrower  knows  the  loan 
is  usurious  when  he  procures  it  he  cannot  recover  from  the  creditor 
because  he  is  in  'pari  delicto  Avith  the  lender.  Both  of  these  rules  have 
been  rejected  in  California. 

If  the  policy  of  the  State,  as  declared  in  the  Constitution  and  stat- 
utes, is  to  discourage  loans  at  excessive  rates  of  interest,  these  rules 
tend  to  subvert  this  policy,  and  their  rejection  by  the  California  courts 
is  entirely  proper.  Since  a  borrower  in  this  State  has  no  right  to  recover 
interest  on  the  ground  of  usurj'  until  he  has  paid  it,  a  holding  that 
voluntary  payment  of  interest  waives  the  borrower's  right  to  recover 
would  eviscerate  the  statute.  The  in  pari  delicto  rule,  which  would 
prevent  a  borrower  who  knew  a  transaction  was  usurious  from  plead- 
ing usury,  is  clearly  not  consonant  with  a  policy  of  discouraging  usuri- 
ous loans.  As  Justice  Traynor  lias  said :  ' '  The  theory  of  the  law  is  that 
society  benefits  by  the  prohibition  of  loans  at  excessive  interest  rates, 
even  though  both  parties  are  willing  to  negotiate  them."  That  a  bor- 
rower is  so  desperate  as  to  accept  money  at  an  exorbitant  interest  rate 
should  not  license  a  lender  to  flaunt  the  statute. 

The  degree  to  which  the  in  pari  delicto  doctrine  has  been  scuttled 
in  California  is  best  shown  by  a  line  of  cases  holding  that  a  borrower 
who  was  the  moving  party,  in  bringing  about  the  usurious  transaction 
can  raise  the  defense  of  usury.  In  a  1954  case  the  defendant  construc- 
tion corporation  borrowed  $5,000  from  the  plaintiff  to  assist  defendant 
in  engaging  in  an  extensive  building  program.  Defendant  promised 
to  assign  to  plaintiff  $100  or  $50  upon  each  duplex  or  single  home  com- 
pleted, but  in  any  event  the  defendant  was  to  pay  tlie  plaintiff  a  total 
of  $10,000  by  the  end  of  the  first  year. 

The  court  allowed  the  construction  company  to  plead  usury  even 
though  it  clearly  promoted  the  deal.  The  court  opined:  "In  order  to 
bar  the  defense  of  usury,  illegal  provisions  in  the  instruments  must 
have  been  knowingly  and  rraudulontly  inserted."  No  California  court 
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lias  yet  found  such  a  knowiui>'  and  fraudulent  insertion  sufficient  to  bar 
the  statute. 

The  most  important  issue  in  the  area  of  waiver  and  estoppel  of  the 
defense  of  usury  is  the  validity  of  the  certificate  a  borrower  is  asked 
to  sign  in  the  usual  California  real  estate  loan  transaction  which  re- 
cites that  full  consideration  was  received  by  the  borrower  and  that 
he  claims  no  offsets  or  defenses  relating  to  the  loan.  This  estoppel  cer- 
tificate may  be  executed  at  the  time  of  the  loan  closing  or  a  few  daj's 
afterwards. 

If  this  certificate  deprives  the  borrower  of  his  defense  of  usury  as 
against  the  lender  and  subsequent  assignees  of  the  mortgage  note,  the 
effect  is  to  vitiate  the  constitutional  and  statutory  prohibitions  against 
usury  in  California  real  estate  financing  transactions,  for  borrowers  are 
almost  invariably  asked  to  sign  such  a  certificate.  If  such  certificates  are 
given  full  weight,  the  only  effect  of  the  State's  antiusury  laws  as  to 
real  estate  loans  is  to  add  one  more  printed  form  to  be  signed  by  the 
borrower. 

In  view  of  the  great  volume  of  estoppel  certificates  executed  each 
day,  there  is  a  surprising  dearth  of  recent  authority  on  their  validity. 
A  brief  summary  of  the  prevailing  views  throughout  the  country  on 
the  efficacy  of  estoppel  certificates  is  that  they  are  effective,  if  at  all, 
only  against  innocent  purchasers  of  the  mortgage.  They  afford  no 
protection  to  the  party  who  knew  of  the  usury  upon  taking  the  instru- 
ments. However,  there  is  authority  that  such  a  clause  can  be  given 
no  effect  at  all. 

It  seems  clear  that  estoppel  certificates  should  not  deprive  the  bor- 
rower of  his  defense  of  usury  as  against  the  lender  who  dealt  directly 
with  him  and  who  knew  of  the  usury,  as  well  as  subsequent  takers  with 
knowledge.  Whether  innocent  purchasers  of  the  mortgage  paper  should 
be  free  from  any  defenses  based  on  usury  due  to  such  a  certificate  is  a 
difficult  policy  decision.  These  certificates  are  taken  from  borrowers 
to  facilitate  the  sale  of  the  mortgage  paper.  The  public  interest  in 
promoting  investment  in  real  estate  is  great  in  a  dynamic  state  like 
California,  and  giving  effect  to  such  certificates  perhaps  does  encour- 
age purchase  of  mortgage  notes.  The  analogy  to  the  impact  of  the  con- 
cept of  negotiability  in  enhancing  the  free  flow  of  commercial  paper 
is  persuasive.  A  contrary  argument  could  be  based  on  the  great  interest 
of  the  State  in  protecting  borrowers  from  being  gouged  by  exoribtant 
interest  rates.  Should  the  borrower  be  shorn  of  his  defense  of  usury 
by  two  simple  acts:  (1)  his  signing  a  form  at  or  immediately  after 
the  closing  date;  (2)  the  assignment  of  the  loan  to  a  party  with  no 
knowledge  of  the  usury?  The  borrower's  bargaining  power  may  be 
so  slight  that  even  if  he  understood  the  full  implications  of  the  estoppel 
certificate  (an  improbable  occurrence  in  a  state  where  so  many  real 
estate  transactions  are  carried  out  without  the  borrower  having  advice 
of  counsel)  he  might  not  be  able  to  resist  the  pressure  to  sign  it. 

Two  California  cases  have  stated  that  the  estoppel  certificate  is  an 
important  factor  in  allowing  innocent  purchasers  immunity  from  the 
borrower 's  claim  of  usury.  The  disturbing  thing  about  each  case  is  that 
the  facts  suggested  that  the  assignees  of  the  instruments  were  somewhat 
involved  in  the  original  loan. 
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3.  Calculation  of  Usury 

I.  Recovery  of  Interest  l^aiel 

To  dotennine  Avhether  the  amount  of  interest  called  for  by  a  contract 
is  usurious,  tlip  total  amount  of  interest  to  be  paid  under  the  terms  of 
the  ajireement  from  date  of  execution  to  date  of  maturity  must  be  cal- 
culated. In  so  doing:,  the  sums  charged  as  discounts,  bonuses,  and  so 
forth,  which  under  rules  discussed  in  prior  sections  are  actually  charges 
for  the  use  of  the  money,  must  be  deducted  from  the  principal  amount 
and  added  to  the  interest  sum.  Hence,  Avhen  a  lender  takes  a  note  from 
a  borrower  calling  for  payment  one  year  after  date  of  $1,000  at  6 
percent  interest  but  advances  only  $900  to  the  borrower  at  the  time  of 
the  making  of  the  note,  the  principal  sum  for  purposes  of  determining- 
usury  is  $900  and  the  interest  is  $160  ($100  discount  plus  $60  interest). 
Since  10  percent  interest  on  $900  for  the  maturity  of  the  note  is  only 
$90,  the  contract  is  usurious. 

The  usurious  character  of  a  contract  is  determined  by  the  amount 
agreed  to  be  paid  and  not  bj^  the  amount  of  interest  actually  paid. 
Nonetheless,  the  borrower  under  a  usurious  contract  can  recover  under 
the  treble  danuiges  provision  only  three  times  the  amount  of  interest 
actually  paid.  When  has  he,  in  fact,  paid  interest?  If  the  parties  have 
agreed  a,s  to  what  portion  of  each  payment  is  to  be  allocated  to  prin- 
cipal or  interest,  the  court  will  adopt  this  understanding.  Then,  too, 
if  the  lender  expressly  applied  a  ])art  of  the  payments  to  interest,  this 
sum  could  be  recovered  in  treble.  The  ditficult  problems  are:  (a)  what 
allocation  as  between  principal  and  interest  is  to  be  made  of  any  given 
payment  in  the  ah-soice  of  an  aejrcement  between  the  parties  on  the 
matter,  and  (b)  how  much  has  to  be  shown  to  prove  an  agreement  as 
to  such  allocations?  The  answer  to  "a"  appears  to  be  that  in  the  absence 
of  an  agreement  between  the  parties,  all  payments  will  be  applied  to 
principal  until  the  amount  actually  loaned  has  been  repaid;  not  until 
that  point  has  been  reached  will  the  borrower  have  paid  interest.  Under 
such  a  rule  no  one  could  avail  himself  of  the  treble  danuiges  provisions 
until  he  had  virtually  paid  oft'  the  loan.  Thus  if  the  borrower  is  to  have 
any  real  chance  of  recovering  in  the  usual  case  where  the  loan  is  only 
partially  paid  down,  an  agreement  to  allocate  payments  to  interest  as 
well  as  principal  must  be  shown.  In  the  usual  purchase  money  loan 
the  note  will  recite:  "said  principal  and  interest  being  due  and  ])ayable 

in  monthly  installments  of  $ on ;  each  installment, 

when  paid,  to  be  applied,  first,  to  the  payment  of  interest  accrued  on 
unpaid  i)rincipal  and  the  residue  thereof  to  be  credited  to  princi 
pal.  ..."  The  borrower  also  receives  a  schedule  .showing  the  breakdown 
between  principal  and  interest  for  each  payment.  California  authorities 
indicate  this  is  sufficient  proof  of  agreement  between  parties. 

The  rule  that  in  the  absence  of  an  agreement  between  parties  first 
payments  will  be  entirely  charged  against  priiu-ipal  is  extremely  favor- 
able to  the  usurious  leiuler  in  one  of  the  most  common  usury  ctuses, 
i.e.,  where  false  discounts,  bonuses,  connnissious,  fees,  and  so  forth, 
are  used  to  cloak  usurious  interest.  Such  contracts  will  never  contain 
an  agreement  by  the  lender  to  allocate  any  money  paid  specifically  to 
such  items.  Hence,  in  the  hypothetical  facts  set  out  in  the  first  para- 
graph ill  lliis  s<'ction,  the  borrower  would  not  be  treated  as  having  paid 
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one  cent  of  the  $100  discount  (wliich  lep^ally  must  be  considered  interest 
and  recoverable  as  such  if  paid)  until  he  had  repaid  the  full  $!)()() 
principal. 

//.  Prepayment 

The  usual  purchase  money  note  secured  by  a  trust  deed  contains  a 
penalty  for  the  borrower's  privilege  of  prepaying  the  indebtedness. 
This  penalty  currently  runs  at  about  3  percent  or  180  days  unearned 
interest  on  the  unpaid  balance  during'  the  first  five  years  of  the  loan  and 
is  less  in  subsequent  years.  If  the  amount  paid  by  way  of  a  penalty  for 
prepayment  were  considered  interest  a  usury  problem  would  arise 
in  some  cases.  The  California  courts  have  not  treated  such  penalties  as 
interest.  Were  they  so  treated  a  contract  nonusurious  if  fully  complied 
with  by  the  borrower  would  become  usurious  by  his  voluntary  act  in 
exercising  the  prepayment  option.  The  courts  reason  that  a  debtor  can- 
not so  bring  his  creditor  under  the  guns  of  the  usury  act  by  his  own 
voluntary  conduct. 

///.  Compound  Interest 

The  Usury  Law  states:  "interest  shall  not  be  compounded,  nor  shall 
the  interest  thereon  be  construed  to  bear  interest  unless  an  agreement 
to  that  effect  is  clearly  expressed  in  writing  and  signed  by  the  parties 
to  be  charged  therewith.  ..."  Given  a  clause  to  that  effect  in  the  note, 
interest  may  be  compounded  if  the  total  amount  of  interest,  including 
any  amounts  which  could  be  added  thereto  by  compounding,  does  not 
exceed  the  10  percent  maximum.  If  interest  is  payable  annuaUy  at  the 
maximum  rate  a  note  may  validly  contain  the  following  clause:  "if 
interest  is  not  paid  when  due,  it  is  to  become  part  of  the  principal  and 
thereafter  bear  like  interest. ' '  But  if  interest  is  payable  monthly,  quar- 
terly or  semiannually  at  the  maximum  rate  such  a  clause  makes  a  note 
usurious  on  its  face.  Compounding  interest  due  annually  after  default 
is  not  usury  because  the  sum  charged  as  interest  in  any  one  year  will 
not  exceed  10  percent  of  the  amount  owed  at  the  commencement  of  that 
year.  If  interest  at  10  percent  is  compounded  semiannually  or  at  shorter 
intervals  the  amount  charged  as  interest  may  exceed  10  percent  of  the 
sum  owed  at  the  beginning  of  that  year. 

IV.  Interest  PayaUe  After  Medurity  of  Inelehtedness 

A  1955  California  case  presents  facts  which  can  be  paraphrased 
thusly:  B  borrowed  $990  from  lender  for  one  year  but  signed  a  note 
for  $1,000  with  6  percent  interest.  B  undertook  to  pay  10  percent  in- 
terest on  such  a  sum  of  the  principal  remaining  due  after  maturity. 
Since  the  $10  discount  must  be  treated  as  interest,  the  true  principal 
amount  is  $990,  but  if  nothing  is  paid  on  the  note  by  maturity,  B  will 
be  paying  10  percent  interest  on  $990  true  principal  and  the  $10  dis- 
count. The  court  held  that  no  usury  was  involved.  The  fact  that  more 
than  10  percent  interest  was  payable  after  maturity  does  not  render 
the  note  usurious  because  had  the  borrower  not  defaulted  he  would  not 
have  had  to  pay  the  higher  rate;  the  borrower's  voluntary  action  can- 
not make  an  otherwise  valid  contract  usurious. 
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One  device  that  has  sometimes  been  used  to  cloak  usury  is  the  sale 
with  an  option  t-o  rcpnrchnsc.  In  a  recent  California  case  the  classic 
example  of  the  operation  of  this  subterfugre  is  observable.  In  this  case  A 
owned  or  controlled  a  number  of  first  trust  deed  notes  and  over  a 
period  of  time  sold  these  notes  to  B.  For  instance,  one  note  with  a 
face  value  of  $7,500  was  sold  by  A  to  B  for  .+6,000  which  B  advanced 
to  A.  The  parties  then  executed  an  agreement  giving  A  the  right  to  a 
reassignment  of  the  note  upon  payment  within  90  days  of  a  sum  equal 
to  the  amount  he  received  ($6,000)  plus  a  service  charge  of  about  10 
percent  of  this  price,  plus  6  percent  interest  on  the  principal  balance. 
The  court  found  this  to  be  a  usurious  transaction  despite  the  con- 
tention of  B  that  thei-e  could  be  no  loan  because  A  liad  never  promised 
to  repay.  These  factors  were  singled  out  by  the  court  as  tending  to 
show  a  loan:  (a)  The  price  to  be  paid  by  A  to  B  to  procure  a  resale 
was  not  based  on  the  value  of  the  note  but  was  calculated  on  the  basis 
of  a  formula  designed  to  assure  B  a  given  return  on  the  money  he  had 
already  advanced  to  A.  (b)  The  price  A  w^as  to  pay  B  to  repurchase 
the  notes  was  sufificiently  lower  than  the  face  value  of  the  notes  to 
iiLsure  that  A  would  desire  to  repurchase  them,  (c)  A  did  in  fact 
repurchase  all  the  notes,  (d)  A  continued  to  collect  payments  on  the 
notes  from  the  obligors  and  accounted  to  B  for  them.  In  another  recent 
California  decision  the  court  gave  much  weight  to  the  fact  that  the 
value  of  the  property  conveyed  greatly  exceeded  both  the  purchase 
and  repurchase  price  in  holding  the  transaction  to  be  a  loan.  The  court 
noted  that  ascertaining  the  repurchase  price  by  adding  to  the  purchase 
sum  an  amount  sufficient  to  guarantee  the  reseller  a  fair  return  for 
the  use  by  the  repurchaser  of  his  funds  is  the  method  of  a  lender  and 
not  that  of  a  seller. 

4.  Critique 

Usury  laws  have  long  been  condemned  by  economists  and  financiers 
who  contend  that  an  interest  rate  is  merely  the  price  of  money  and 
should  be  fixed  by  the  same  market  factors  that  set  other  prices.  It  is 
stated  that  although  usury  laws  were  enacted  to  protect  the  necessitous 
borrower  whose  barganing  position  is  weak,  in  reality  interest  rates 
are  not  fixed  by  the  bargaining  power  of  the  parties,  rather  they  are 
set  by  the  dictates  of  the  money  market  and  by  the  quality  of  security 
behind  the  loan. 

Does  the  California  usury  law  play  a  valuable  role  in  real  estate 
financing?  It  is  limited  to  exclude  from  its  coverage  the  largest  institu- 
tional lenders;  its  permissible  interest  rate  is  one  of  the  highest  in  the 
country;  usury  is  not  a  valid  defense  against  one  who  stands  as  an 
innocent  purchaser  of  a  mortgage  note ;  the  defense  of  usury  is  usually 
waived  by  the  home  buyer  (though  he  might  not  realize  he  is  doing  so) 
at  the  close  of  the  deal;  and  the  statute  seems  subject  to  evasion  by 
discounting  and  other  practices.  Moreover,  the  interest  charge  is  only 
one  cost  of  financing,  and  there  are  no  limitations  on  the  numerous 
other  loan  charges  except  for  situations  falling  under  the  Necessitous 
Borrower's  Act. 

One  might  conclude  that  the  present  usury  law  is  not  a  truly  effective 
measure  for  consumer  protection  in  real  estate  financing.  That  it  serves 
some  beneficial  purposes,  however,  is  apparent.  No  one  who  has  perused 
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the  reports  of  a  large  number  of  usury  eases  can  help  but  challenge 
the  bland  assumption  that  interest  rates  are  fixed  solely  by  the  cost  of 
money  to  the  lender  and  by  the  risk  inherent  in  the  situation.  Lenders 
who  charge  exorbitant  rates  will  be  present  in  our  society  as  long  as 
there  are  borrowers  foolish  enough,  or  desperate  enough,  to  deal  with 
them.  Currently,  the  usury  law  is  the  only  bulwark  of  the  borrower 
against  the  grasping  lender,  but  such  a  lender  can  readily  exact  ex- 
orbitant charges  from  the  borrower  by  other  means  not  proscribed  by 
the  usury  laws. 

A  more  troublesome  problem  than  inquiring  what  the  usury  statute 
does  for  the  financing  consumer  is  the  degree  to  which  it  is  detrimental 
to  him.  Does  the  California  usury  law  not  frustrate  the  legitimate  needs 
of  borrowers  by  drying  up  loan  money  in  high  risk  situations?  The 
home  builder  or  buyer  in  a  somewhat  hazardous  position  who  seeks  a 
loan  may  find  the  doors  of  lending  institutions  shut  to  him  if  10  percent 
is  the  maximum,  while  a  higher  rate  of  interest  might  enable  him  to 
obtain  a  vital  loan.  In  many  states  the  prospective  borrower  can  in- 
corporate and  avoid  the  usury  statute  altogether,  but  in  California 
this  solution  is  not  available  to  him.  The  fact  that  the  major  real  estate 
lenders  are  not  covered  by  the  usury  law  does  not  help  the  home  builder 
or  buyer  in  a  high  risk  situation  because  these  institutions — banks, 
savings  and  loan  associations  —  are  prohibited  by  law  from  loaning 
more  than  a  certain  percentage  of  the  appraised  value  of  property.  The 
very  factor  that  often  introduces  high  risk  into  real  estate  financing  is 
the  need  of  the  borrower  to  raise  money  on  the  security  of  the  top  third 
or  quarter  of  the  valuation  of  his  property.  Not  only  are  the  large 
institutional  lenders  prohibited  by  law  from  loaning  more  than  two- 
thirds  or  three-quarters  of  appraised  value  but  they  would  also  be 
reluctant  to  loan  money  in  any  event  at  10  percent  interest  on  security 
that  would  evaporate  in  the  event  of  a  major  economic  downturn. 

The  present  means  of  attracting  high  risk  investment  capital  into 
real  estate  financing  is  through  discounting  second  trust  deed  notes.  If 
the  home  builder  or  buj^er  can  obtain  first  trust  deed  loans  up  to  only 
66  to  80  percent  of  appraised  value,  second  trust  deed  financing  is 
inevitable  to  lower  down  payments  to  the  level  where  houses  can  be 
sold.  Since  investors  will  not  ordinarily  loan  money  at  10  percent 
interest  on  the  security  of  a  second  trust  deed,  secured  in  turn  by 
only  the  top  20  or  30  percent  of  the  valuation  of  the  property,  the 
investor  can  be  induced  to  buy  the  trust  deed  only  at  a  substantial 
discount.  But  the  price  of  the  house  to  the  buyer  must  be  materially 
increased  to  assure  the  builder  a  profit  after  discounting  the  paper  at 
55  to  65  percent  of  face  value.  Hence,  if  a  $7,500  first  trust  deed  loan 
is  obtainable  on  a  $10,000  house,  a  second  trust  deed  of  perhaps  $2,000 
is  necessary  for  the  builder  to  be  able  to  move  the  house  on  the  market. 
But  the  builder  could  sell  a  $2,000  second  for  only  $1,250  or  less.  Thus 
he  must  increase  the  price  of  the  house  to  $11,500  or  $12,000  and  take 
a  $3,500  or  $4,000  second  trust  deed  from  the  buyer  in  order  to  realize 
$2,000  on  the  sale  of  the  second. 

In  some  areas  of  endeavor  wherein  credit  cannot  be  made  readily 
available  at  the  rates  prevailing  in  the  general  usury  statutes,  these 
laws  have  been  supplanted  by  statutes  more  attuned  to  the  economic 
realities  of  the  business.  The  wave  of  small  loan  legislation  which  has 
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swej)t  over  tli(>  nation  in  the  last  few  docadcs  bronj^lit  interest  rates  of  as 
much  as  3  |)ereent  per  month,  justified  by  the  steej)  administrative 
costs  and  hi<>:h  risk  of  servieinj;  small-bahmee  installment  loans  for 
marginal  borrowers.  Since  World  War  II  over  30  states,  including- 
California,  have  passed  statutes  regulating  installment  sales  of  personal 
property  with  varying  degrees  of  comprehensiveness.  Most  of  these 
statutes — the  so-called  retail  installment  sales  acts — set  rate  limitations 
on  carrying  charges;  some  allowing  higher  rates  where  balances  are 
small,  others  gi-ading  rates  up  in  cases  of  automobile  loans  d(>pending  on 
the  obsolescense  of  the  automobile  sold.  Here  again  the  rates  set  often 
greatly  exceed  those  imposed  by  the  general  usury  law  on  the  ground 
that  banks  and  sales  finance  companies  cannot  service  installment  loans 
profitably  at  the  lower  rates  permitted  by  usury  statutes — as  low  as 
6  percent  in  some  eastern  states.  The  retail  installment  sales  acts  in- 
variably call  for  full  disclosure  of  all  the  details  of  the  sale  and 
frequently  regulate  prepayments,  balloon  payments,  refinancing,  in- 
surance, and  remedies  upon  default. 

It  may  be  conteiuhHl  that  in  California  the  proljlcms  of  real 
estate  mortgag-e  firancing-  are  now  important  enough  and  sufficiently 
unique  to  warrant  passage  of  a  statute  providing  the  same  degree  of 
comprehensive  consumer  protection  in  mortgage  financing  that  the 
various  retail  installment  sales  acts  provide  in  installment  sales  of 
personal  prorierty.  Such  a  statute  would  resemble  sonu'what  the  present 
Necessitous  Borrower's  Act,  but  Avoidd  extend  to  all  borrowers  using 
real  ])roperty  as  security  for  loans.  Full  disclosure  of  all  terms  and 
conditions  of  the  transaction  would  be  required ;  loan  costs  and  ex- 
penses would  be  set  forth;  a  copy  of  the  contract  would  be  delivered 
to  the  borrowei";  signing  contracts  containing  blanks  would  be  pro- 
hibited ;  encumbi-auces  on  the  laud  should  be  listed ;  balloon  payments 
restricted;  uuiximum  limits  placed  on  loan  costs  and  charges;  refinanc- 
ing restrictions  imposed;  maximum  interest  rates  fixed.  Interest  rate 
maxima  might  possibly  he  graded  in  such  a  way  that  higher  rates 
would  be  permissible  in  high  risk  situations,  i.e.,  second  trust  deed 
financing. 

In  times  of  tight  money  and  widespread  abuses  in  housing  financing 
a  reform  measure  of  this  sort  has  much  to  commend  it.  Certainly,  the 
plight  of  the  real  estate  consumer  has  been  largely  ignored  while  legis- 
latures throughout  the  laiul  have  busied  themselves  with  framing  verj' 
comprehensive  legislation  on  behalf  of  the  personal  property  consunuu". 
But  a  statute  of  this  sort  is  not  a  panacea  for  all  the  ills  of  the  real 
estate  borrower. 

The  lawmaker  is  faced  with  a  dilemma  in  the  area  of  mortgage 
finance.  Legislative  policy  seeks  to  encourage  the  housing  industry  to 
provide  more  homes  for  the  public  at  reasonable  jirices,  and  low  down 
payment  financing  is  necessary  to  successful  marketing  of  these  homes. 
On  the  oth(>r  hand,  a  legitimate  legislative  objective  is  to  hold  down 
the  costs  of  financing  a  home  by  regulating  interest  rates  and  loan 
charges.  However,  a  low  down  i)aymeut  plan  which  enables  a  pur- 
chaser to  move  into  a  house  by  paying  only  5  or  10  percent  down  results 
in  the  upper  20  or  30  perciMit  of  the  financing  on  any  given  house 
being  high  risk  finaiu'ing.  High  risk  credit  costs  more  than  low  risk 
credit,  and  ultimately  the  housing  consumer  must  absorb  the  cost.  If 
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he  pays  less  thron<i'h  interest  costs  and  loan  charoes,  lie  pays  more 
through  increased  liousino-  costs.  A  possible  solution  is  to  reduce  the 
risk  a  lender  encounters  in  making  loans  with  high  loan-to-value  ratios. 
A  sound  mortgage  insurance  plan  which  would  cover  the  top  20  to  30 
percent  of  first  trust  deed  loans  ranging  up  to  90  to  95  percent  of 
appraised  value  would  greatly  reduce  the  risk  to  the  lender.  The  result 
should  be  to  h)wer  the  interest  costs  and  loan  charges  to  the  consumer 
in  securing  a  high  loan-to-value  ratio  loan.  The  expensive  procedure  of 
procuring  and  discounting  a  second  trust  deed  loan  would  be  obviated. 
The  purchaser  would  pay  the  increased  cost  of  high  loan-to-value 
financing  in  the  most  direct  and  straightforward  way — through  his 
mortgage  insurance  premiums. 

REGULATION  OF  LAND  SALE  CONTRACT  PURCHASES 

There  are  two  ways  one  can  finance  the  purchase  of  a  residence:  (1) 
take  title  from  the  seller  and  give  back  a  purchase  money  trust  deed; 
(2)  buy  under  a  land  sale  contract.  It  is  quite  common  in  California 
for  sellers  to  market  houses  by  employing  land  sale  contracts.  Under 
this  device  the  seller  retains  legal  title  and  the  buyer  gets  a  mere 
equitable  interest  until  he  has  paid  in  enough  money  to  merit  a  deed. 
The  land  sale  owes  its  popularity  to  the  fact  that  it  enables  marketing 
of  houses  on  extremely  low  down  payments.  The  mechanics  of  the  con- 
tract transaction  may  be  as  follows :  a  house  appraised  at  $10,000 
entitles  its  builder  to  obtain  a  $7,500  conventional  loan,  leaving  a  $2,500 
balance — a  sum  far  greater  than  the  purchaser  of  such  a  home  is  likely 
to  be  able  to  put  up ;  the  builder  takes  a  $500  down  payment  and  sells 
on  contract ;  the  payments  are  $75  monthly ;  the  builder  applies  $55  as 
the  payment  of  his  $7,500  loan  and  the  remaining  $2,000  balance  which 
he  is  carrying  himself ;  when  the  $2,000  is  paid  off  the  builder  deeds  the 
land  to  the  buyer,  subject  only  to  the  trust  deed  securing  the  remainder 
of  the  $7,500  loan;  the  size  of  the  buyer's  payments  are  reduced  from 
$75  to  $55  when  this  happens. 

1 .  Hazards  Confronting  Land  Contract  Purchaser 

The  very  nature  of  the  land  sale  contract  device  subjects  the  pur- 
chaser under  such  a  contract  to  certain  hazards.  The  contract  purchaser 
does  not  have  title.  The  lot  he  buys  is  usually  subject  to  one  or  more 
encumbrances  which  are  obligations  of  the  contract  seller  and  which  can 
be  foreclosed  against  the  land  upon  default  by  the  seller  even  though 
the  buyer  is  not  behind  in  his  payments  to  the  seller.  The  practice  in 
California  is  for  the  seller  to  give  the  buyer  a  contract  which  is  not 
recordable.  Since  both  the  seller  and  buyer  must  acknowledge  in  this 
State  before  the  contract  is  recordable,  the  mere  omission  to  acknowl- 
edge by  the  seller  prevents  the  buyer  from  recording.  The  seller's  rea- 
son for  not  allowing  his  contracts  to  be  in  recordable  form  is  that  a 
recorded  contract  would  cloud  the  title  of  the  lot  until  removed  by  a 
proper  judicial  action.  The  holder  of  a  trust  deed  with  a  power  of  sale 
can  foreclose  by  sale  approximately  four  months  after  giving  notice  of 
default.  On  the  other  hand,  a  vendor  of  land  sold  on  a  recorded  contract 
may  have  to  bring  a  cpiiet  title  action  to  clear  his  record  title  in  case  of 
default  by  the  vendee ;  he  is,  thereby,  at  the  mercy  of  court  calendars. 
Then,  too,  the  process  of  clearing  title  may  be  complicated  if  the  vendee 
is  under  a  disability,  is  a  nonresident,  or  is  bankrupt. 
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The  following  discussion  considers  the  hazards  that  might  befall  a 
vendee  purchasing  land  under  an  unrecorded  contract  Avho  is  in  posses- 
sion of  the  land. 

Federal  Tax  Lien:  AVhat  is  the  right  of  the  federal  government  to 
reach  land  sold  under  contract  for  tax  liability  of  the  vendor  ?  Section 
6323,  I.R.C.,  provides  that  a  federal  tax  lien  is  invalid  against  mort- 
gagees, pledgees,  judgment  creditors  and  imrchascrs  until  the  lien  is 
recorded.  Ilenee,  if  a  land  contract  vendee  qualifies  as  a  purchaser  be- 
fore the  government  lien  arising  from  the  seller's  tax  liability  is 
recorded,  the  vendee's  interest  is  prior  to  that  of  the  government.  In 
United  States  v.  Scovil,  348  U.S.  218  (1955),  the  Supreme  Court  stated 
that  a  purchaser  within  the  meaning  of  the  statute  "usually  means  one 
who  acquires  Hile  for  a  valuable  consideration  in  the  manner  of  vendor 
and  vendee."  In  Leipert  v.  K.  C.  Williams  and  Co.,  161  F.  Supp.  355 
(S.D.  N.Y.  1957),  it  was  held  that  a  vendee  under  a  land  contract  is  not 
a  purchaser  until  full  title  has  been  conveyed  to  him.  If  this  case  is 
followed,  the  contract  vendee  is  subject  to  having  his  rights  under  the 
contract  swept  away  to  satisfy  his  vendor 's  delinciuent  taxes. 

Judgment  Creditors  of  Vendor:  Even  though  the  contract  is  unre- 
corded, a  judgment  creditor  of  vendor  is  put  on  notice  of  the  vendee's 
rights  due  to  the  possession  of  the  vendee.  If  the  vendor's  interest  is 
sold  on  execution  sale  to  satisfy  the  lien,  the  purchaser  with  notice  of 
the  vendee's  interest  takes  the  vendor's  interest  with  the  right  to  receive 
future  payments  from  the  vendee  and  the  duty  to  convey  title  upon 
full  payment. 

Mechanics'  Liens:  Mechanics'  liens  may  arise  from  "on-site"  im- 
provements (construction  of  residence  and  landscaping)  and  "off-site" 
improvements  (streets  and  public  utilities).  In  general  mechanics'  liens 
are  prior  to  any  lien,  mortgage,  deed  of  trust,  or  other  encumbrance 
which  has  arisen  subsequent  to  the  time  when  the  "work  of  improve- 
ment" in  connection  with  which  the  mechanics'  lien  claimant  has  done 
his  work  or  furnished  his  material  was  commenced.  Moreover,  me- 
chanics' liens  are  prior  to  any  lien,  moi'tgage,  deed  of  trust  or  other 
encumbrance  of  which  the  lien  claimant  liad  no  notice  and  which  was 
unrecorded  at  the  time  the  improvement  forming  the  basis  of  the  claim 
of  a  mechanics'  lien  was  commenced.  (CCP  §  1188.1) 

A  purchaser  of  a  residence  on  land  contract  is  likely  to  purchase  sub- 
ject to  any  mechanics'  liens  existing  for  on-site  improvements.  This  is 
true  because  the  house  will  be  at  least  commenced  by  the  time  the  pur- 
chaser signs  the  contract,  and  any  person  entitled  to  a  lien  for  work 
done  on  that  house,  even  though  his  work  was  done  months  after  com- 
mencement of  the  house,  has  a  mechanics'  lien  which  relates  back  to 
the  time  of  commencement  of  the  buikling.  Though  it  may  come  as  a 
surprise  to  the  land  sale  purchaser  his  lot  may  also  be  subject  to 
mechanics'  liens  for  claims  arising  from  tlie  construction  of  streets, 
sidewalks,  sewers,  or  other  public  utilities  in  front  of  or  adjoining  the 
purchaser's  lot  if  these  improvements  were  commenced  before  he  took 
possession. 

Prior  Jilankct  Encnmhranecs:  Tiie  low-down-payment  purchaser 
under  a  land  sale  contract  is  usually  blissfully  unaware  of  the  extent 
of  prior  encumbrances  on  his  lot.  One  who  goes  into  possession  on  a 
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$100  down  payment  is  unlikely  to  consult  a  lawyer  about  the  state  of 
the  title  he  is  undertaking  to  buy,  but  it  appears  that  many  who  pay  a 
good  bit  more  down  are  equally  indifferent.  The  purchaser  usually 
understands  that  there  is  at  least  one  trust  deed  on  the  land  but  he 
often  does  not  know  how  much  of  it  is  allocable  to  his  lot;  he  may  or 
may  not  know  of  the  existence  of  a  second  trust  deed.  He  usually  has 
not  attempted  to  ascertain  whether  his  seller  actually  owns  the  property 
to  be  sold.  Moreover,  the  seller  normally  reserves  the  right  to  further 
encumber  the  property  after  the  date  of  the  purchaser 's  contract ;  until 
1960  notliing  in  the  law  prevented  the  seller  from  increasing  the  amount 
of  encumbrances  beyond  the  contract  price. 

If  the  vendor  fails  to  make  the  necessary  payments  on  the  trust  deeds 
encumbering  the  land,  foreclosure  may  result  even  though  the  pur- 
chaser may  have  kept  his  payments  to  the  vendor  current.  It  might 
seem  that  the  low-down-payment  purchaser  has  little  to  lose  by  being 
ejected  since  his  payments  are  often  no  greater  than  the  monthly  rental 
value  of  the  land;  however,  this  overlooks  the  loss  of  improvements 
which  purchasers  often  make  on  their  land,  particularly  landscaping 
improvements. 

2.  St  at  uf  cry  Provisions 

The  California  Legislature  has  chosen  to  extend  protection  to  land 
sale  contract  vendees  through  the  Real  Estate  Subdivision  Law,  origi- 
nally enacted  in  1933  and  amended  substantially  in  1955  and  1960. 

Real  Estate  Suhclivision  Law:  Statutory  control  of  subdivisions  was 
undertaken  to  protect  buyers  of  subdivision  lots  from  fraud  and  mis- 
representation. The  statute  covers  lands  divided  or  proposed  to  be 
divided  for  the  purpose  of  sale  or  lease,  whether  immediate  or  future, 
into  five  or  more  lots  or  parcels.  Excluded  from  the  scope  of  the  statute 
is  land  sold  in  parcels  of  more  than  160  acres  and  land  sold  or  leased 
solely  for  commercial  agricultural  purposes  in  parcels  of  20  acres  or 
more. 

Before  any  sales  or  leases  are  made  of  subdivided  land,  the  owner, 
subdivider,  or  his  agent  must  file  with  the  Real  Estate  Commissioner 
a  "Notice  of  Intention  to  Subdivide"  containing  certain  information 
required  by  the  statute.  The  Real  Estate  Commissioner  is  authorized 
to  request  additional  information  through  a  questionnaire.  The  pro- 
cedure follow'ed  is  the  commissioner  issues  a  printed  form  combining 
the  "Notice  of  Intention  to  Subdivide"  with  the  "Subdivision  Ques- 
tionnaire." This  formidable  document  elicits  specific  information 
regarding  encumbrances,  topography,  drainage,  water  supply,  fire  pro- 
tection, public  utilities,  sanitation,  streets  and  roads,  public  transporta- 
tion, schools,  and  shopping  facilities.  Certain  documentary  evidence  is 
called  for :  a  report  showing  the  record  owners  and  existing  liens  and 
encumbrances ;  a  copy  of  the  recorded  map ;  sample  forms  to  be  used 
to  convey  title  such  as  deed,  trust  deed,  or  contract  of  sale ;  a  copy  of 
any  restrictions,  conditions,  reservations  and  covenants  affecting  use 
or  occupancy  of  the  land ;  a  letter  from  the  water  company  stating  that 
water  will  be  supplied  without  exceptions  on  demand  or  setting  forth 
any  exceptions  or  reservations ;  and  certain  other  reports  from  the  local , 
flood  control  agency,  sewage  disposal  authorities,  fire  protection  agency, 
and  soil  engineer.  A  filing  fee  of  $50  must  accompany  the  questionnaire. 
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The  information  derived  from  the  questionnaire  and  whatever  inves- 
tigation of  the  subdivision  he  makes  is  disclosed  hy  the  commissioner 
to  the  purchaser  tlirough  the  subdivision  public  report.  A  copy  of  this 
report  must  be  given  to  each  prospective  purchaser  by  the  owner  or 
subdivider  prior  to  the  execution  of  any  binding  agreement  to  buy  or 
lease  any  lot ;  the  ])urchaser  must  be  given  a  chance  to  read  this  report 
and  liis  receipt  must  be  taken  therefor.  If  the  subdivider  is  unable  to 
supply  all  the  information  re(iuired  by  the  commissioner  and  knows 
he  will  be  held  up  for  some  time,  he  may  apply  for  a  preliminary  sub- 
division public  report.  This  report  relates  what  information  is  then 
available  about  the  subdivision.  Although  the  subdivider  cannot  sell 
lots  on  the  strength  of  the  preliminary  report,  he  can  take  reservations 
and  deposits  which  must  be  placed  in  escrow,  subject  to  rescission  at 
the  Avish  of  the  prospective  purchaser. 

One  of  tlie  primary  safeguards  afforded  llie  purchaser  of  California 
subdivided  real  estate  relates  to  blanket  encumbrances.  A  blanket  en- 
cumbrance is  a  trust  deed,  mortgage,  mechanic's  lien  or  other  encum- 
brance affecting  more  than  one  lot  or  parcel  of  the  subdivided  land,  or 
an  agreement  affecting  more  than  one  such  lot  or  parcel  by  which  the 
owner  or  subdivider  holds  the  subdivision  under  an  option,  contract 
to  sell,  or  tr\ist  agreement.  Tt  is  common  for  the  subdivider  to  borrow 
money  for  development  of  the  land  secured  by  a  blanket  trust  deed 
covering  the  whole  tract.  Since  the  purchaser  of  any  lot  in  the  sub- 
division takes  subject  to  a  recorded  blaid'Cet  lien,  whether  he  actually 
knows  about  it  or  not,  he  may  lose  the  money  he  has  paid  in  if  the 
subdivider  defaults  on  his  indebtedness  to  the  lien  holder.  The  Legis- 
lature has  met  this  problem  by  prohibiting  the  sale  of  lots  within  a 
subdivision  that  are  subject  to  a  blanket  encumbi'ance :  (a)  unless  the 
encumbrance  contains  a  rclcdsc  clause  which  allows  the  purchaser  to 
obtain  title  free  of  the  blanket  encumbrance  upon  compliance  Avith  the 
terms  and  conditions  of  his  purchase  agreement;  or  (b)  uidess  Section 
11013.2  of  the  B.  and  P.  Code  is  complied  with.  This  section  states 
that  wlien  the  blanket  encumbrance  does  not  contain  a  release  clause, 
the  subdivision  lots  cannot  be  sold  unless  one  of  the  following  conditions 
is  met.  (1)  Any  payments  made  by  the  purchaser  must  be  placed  in  a 
neutral  escrow  pending  a  release  of  the  encumbrance.  (2)  Title  to  the 
subdivision  be  held  in  trust  until  release  from  the  blanket  encumbrance 
is  obtained.  (3)  A  bond  be  furnished  which  provides  for  the  return 
of  the  purchaser's  deposits  if  a  release  is  not  obtained.  (4)  An  alterna- 
tive i)lan  which  the  connnissioner  may  deem  acce])tablc  to  carry  into 
effect  the  intent  and  provisions  of  this  statute.  The  Division  of  Kcal 
Estate  reports  that  an  unconditional  release  clause  is  uinisual.  If  such 
a  clause  is  present  a  copy  of  the  clause  must  be  subnutted  with  the 
questionnaire.  In  the  usual  case  where  no  such  clause  is  present,  the 
relevant  provisions  of  the  questionnaire  must  be  filled  in  indicating 
the  intended  numncr  of  compliance  with  Section  11013.2. 

AVhcrc  the  subdivision  is  not  subject  to  a  blanket  encumbrance,  the 
deposit  must  still  be  impounded  but  oidy  until  the  "title  or  other  inter- 
est contracted  for,  whether  it  l)e  title  of  record,  equitable  or  other 
interest,  is  delivered  to  such  purchaser  or  lessee."  This  is  interpreted 
to  mean  that  the  money  need  only  be  impounded  until  a  valid  contract 
has  been  delivered  to  the  buyer  or  lessee.  Moreover,  the  impound  re- 
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quirenient  can  be  met  here  by  a  trust  aeeouiit  as  well  as  by  an  independ- 
ent escrow. 

Any  person  who  violates  the  Subdivision  Act  or  any  order  of  the 
commission  has  committed  a  "public  otfense"  and  is  subject  to  fine 
and/or  imprisonment.  False  advertisin<>'  of  land  offered  for  sale  is 
specifically  mentioned  as  a  violation.  Violations  by  real  estate  brokers 
or  salesmen  can  result  in  revocation  or  suspension  of  their  licenses. 
The  commissioner  may  after  a  hearing'  issue  a  stop  order  enjoiniujof  the 
sale  of  any  land  wdiich  would  constitute  misrepresentation,  deceit,  or 
fraud  on  purchasers.  Judicial  decisions  have,  in  effect,  held  that  sales 
or  leases  in  violation  of  the  act  are  voidable  and  may  be  either  set  aside 
by  the  buyer  or  specifically  enforced  by  him. 

1960  Amendments  to  Suhelivision  Law:  Contracts  of  sale  concern- 
ing subdivision  lots  must  now  disclose  a  legal  description  of  the  prop- 
erty, all  outstanding  encumbrances,  and  the  terms  of  the  contract.  Any 
contract  vendor  of  a  subdivision  lot  who  avails  himself  of  the  "further 
encumbrance"  clause  to  encumber  the  land  after  the  contract  of  sale 
has  been  executed  in  an  amount  greater  than  the  amount  due  under 
the  contract  without  the  consent  of  all  parties  to  the  contract  is  guilty 
of  a  misdemeanor.  Furthermore,  every  such  vendor  who  fails  to  apply 
a  payment  of  the  vendee  to  satisfy  any  outstanding  indebtedness  on  the 
land  is  also  guilty  of  a  misdemeanor. 

Two  major  criticisms  may  be  briefly  directed  at  the  safeguards 
erected  by  the  Legislature  to  protect  California  land  sale  contract  pur- 
chasers. First,  the  Subdivision  Law  places  a  heavy  burden  on  the  Eeal 
Estate  Commissioner's  office  to  enforce  this  detailed  statute.  As  of  1960 
the  commissioner  lacked  adequate  staff  to  do  the  job  adequately.  Public 
hearings  have  indicated  that  some  aspects  of  the  Subdivision  Law  are 
being  ignored  by  developers.  Second,  in  directing  its  program  toward 
contract  purchasers  of  subdivision  lots,  the  Legislature  has  left  un- 
protected purchasers  who  buy  on  contract  land  not  in  subdivisions. 
Some  of  the  safeguards  currently  enjoyed  by  subdivision  purchasers 
would  be  appropriate  for  purchasers  of  nonsubdivision  lots. 
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TABLE   3 

Percentage  Holdings  of  Total  Residential  Mortgage  Debt  Outstanding, 

by  Type  of  Lender  (1950-1960) 

l<>.-,0  I960 

Savings  and  loan  associations 25.0%  35.7% 

Life  insurance   companies 20.7  20.2 

Mutual  savings  hanks 13.2  13.7 

Coniniercial  l.anks 19.3  13.2 

Individuals  and  others 21.8  17.2 

Total    100.0  100.0 

TABLE   4 

Nonfarm  Mortgage  Recordings  of  $20,000  or  Less  by 

Type  of  Lender  and  Type  of  Loan,  1958 

(In  millions  of  dollars) 

f'onreiifional       FIfA*  VA                Total 

Savings  and  loan   associations .$<>,.")7                 $514  $445              .$10,510 

Commercial  hanks 3,75S                1,270  167                  5.204 

Insurance   companies    OS!)                   437  34                  1,400 

Mutual   savings   i)anks 841                  5(K)  299                 1,G40 

Mortgage  companies 2,497               1,743  893                 5,133 

Others   3,330                    78  27                 3,435 


ALL   LENDERS    $20,972  $4,551  $1,865  $27,388 

*  Prt'liniiiiiiry. 
SOUKCES:  Federal  Housing  Administration;  Veterans  Administration;  United  States  Savings  and  Loan  League. 

TABLE   5 

Percentage  Distribution  of  Nonfarm  Mortgage  Recordings  of  $20,000  or  Less, 

by  Type  of  Lender  and  Type  of  Loan,  1958 

(Based  on  dollar  volume) 

Conveution          FIIA                VA  Total 

Savings  and  loan  as.sociations 90.9%             4.9%  4.2%  100% 

Commercial   banks   72.2               24.6  3.2  100 

Insurance  companies 67.7                29.9  2.4  100 

:\Iutual  .savings  hanks 51.3               30.5  18.2  100 

Mortgage  companies 48.6               34.0  17.4  100 

Others     96.9                 2.3  0.8  100 

ALL  LENDERS 76.6%  16.6%  6.8%  100 

SOl'RCES:  Federal  Housing  Administration;  Veterans  Administraiton;  United  States  Savings  and  Loan  League. 

TABLE   6 
Residential  Mortgage  Debt  Outstanding  1946-59 

liillions 
Year  of  dollars 
1940    28.1 

1947    33.8 

1948    39.6 

1949    44.9 

1950    53.6 

1951    61.4 

1952    68.9 

1953    77.1 

1954    87.3 

1955    100.6 

1956    112.1 

1957    121.7 

1958    134.0 

1959    145.3 

SOURCE:  United  SUtes  Savings  and  Loan  League. 
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TABLE   7 

Outstanding  Mortgage  Debt,  One-to-four  Family  Nonfarm 
Residences,  December  1958 

Percent  of  total  Percent  of  holdinffs 

Oonven-  Conven- 

Tt/pe  of  holder                      FIIA  VA     tional  Total  FIIA  VA  tional  Total 
Private  financial 

institutions    89.0  88         81         84  IS  27  55  100 

Savings  and  loan 11.0  24         50         37  5  16  79  100 

Life   insurance 31.0  25         13         19  27  34  39  100 

Commercial  baiiks 25.0  11         14         15  28  19  53  100 

INIutual  savings  banks  __     22.0  28           4         13  27  55  18  100 

FNMA 6.0       8-3  33  67  -  100 

Other  federal  agencies 1.0       2           -           1  11  67  22  100 

Individual  and  others 4.0       2         19         12  6  6  88  100 

Total    100      100       100       100  17         26         57       100 

TABLE    8 
An  Estimate  of  New  Housing  Starts  in  the  Decade  of  the  Sixties 

Increase  in  nonfarm  households 10,100,000 

Add  :  Housing   units   lost   through  destruction,   conversion   to  other  use, 

merger,   etc.   3,500,000 

Increase  in  vacancies 400,000 

Seasonal  and  other  "second  home"  requirements 750,000 


Gross  need  for  new  housing  units 14,750,000 

Less:   Units  supplied  by  conversion,  trailers,  public  housing,  etc 1,250,000 


New  private  nonfarm  housing  starts 13,500,000 

Annual   average 1,350,000 

SOURCE:  United  States  Savings  and  Loan  League. 

TABLE   9 

Estimated  Residential  Construction  Expenditures  and  Increase  in 

Residential  Mortgage  Debt,  1960-1970  (1959  Price) 

(In  billions  of  dollars) 

Residential  construe-    Increase  in  residen- 
Year  tion  expenditures  *       tial  mortgage  debt 

1960  19.1  11.9 

1961  20.0  12.2 

1962  21.0  13.0 

1963  22.0  13.6 

1964  22.9  14.2 

1965  24.0  14.9 

1966  25.0  15.5 

1967  26.2  16.2 

1968  27.4  17.0 

1969  28.6  17.7 

1970 29.9  18.5 

*  Includes  additions  and  alterations,  but  excludes  repair  and  maintenance. 
SOURCE:  United  States  Savings  and  Loan  League. 


PART  IV 

APPENDIX:  STATEMENTS 

CALIFORNIA  REAL  ESTATE  ASSOCIATION' 

In  April  1960,  the  California  Real  Estate  Association  opposed  en- 
actment of  complex  legislation  relative  to  liome  financing  on  the 
grounds  that  it  was  hastily  drawn.  No  one  could  know  what  ambigu- 
ities, contradictions  and  inconsistencies  might  be  involved  because  laws 
do  not  stand  alone,  but  rather  must  be  considered  in  the  full  context 
of  all  other  law. 

Those  of  you  who  are  familiar  with  the  present  Real  Property  Loan 
Brokerage  Law  know  that  it  is  replete  with  inconsistent  and  incorrect 
terminologies,  and  contains  many  sections  so  ambiguous  that  no  one 
has  ever  been  able  to  jn-ecisely  determine  their  meanings. 

Our  studies  were  undertaken  immediately  upon  adjournment  of  this 
year's  special  session.  During  the  six  months  since,  a  subcommittee  of 
our  Real  Estate  Mortgage  and  Finance  Committee  has  gone  over  our 
draft  time  and  again,  the  full  committee  has  considered  it  in  detail, 
the  Legislative  Committee's  steering  committee  has  given  it  further 
detailed  study,  and  the  full  Legislative  Committee  has  approved  it,  as 
has  our  Board  of  Directors.  Along  the  way  it  has  twice  been  studied 
by  industrywide  conferences  including  representatives  of  banks,  build- 
ers, savings  and  loan  associations,  title  companies  and  mortgage 
bankers.  Representatives  of  the  committee  were  present  as  observers 
at  the  second  industrywide  conference. 

Pursuant  to  instructions  from  our  Board  of  Directors,  our  General 
Counsel  has  gone  over  the  approved  draft  with  a  fine  tooth  comb  to 
make  sure  it  saj's  exactly  what  we  meant  it  to  say,  that  the  terminology 
is  consistent  throughout,  that  the  language  is  clear  and  precise  with 
redundancies  and  ambiguities  removed,  and  that  there  are  no  incon- 
sistencies or  contradictions  either  within  the  draft  or  between  it  and 
other  law.  The  draft  now  being  reproduced  is  the  ninth  that  has  been 
drawn  as  we  progressed  toward  final  approval  of  a  bill  we  felt  willing 
to  present  to  the  Legislature. 

We  undertook  this  study  in  full  recognition  of  the  violations  and 
evasions  the  committee  has  been  investigating,  as  a  result  of  which  we 
worked  with  four  objectives  constantly  in  mind : 

1.  Clear  delineation  between  the  res]iective  jurisdictions  of  the  Real 
Estate  Commissioner  and  the  Commissioner  of  Corporations. 

2.  Elimination  of  practices  which  have  led  thousands  of  uninformed 
investors  to  invest  their  money  Avithout  knowing  what  they  were 
getting  into. 

3.  Integration  of  the  Real  Property  Loan  lii-ukerage  Law  into  the 
Real  Estate  Law,  and  clarification  of  its  provisions. 

4.  Strengthening  of  the  disclosure  provisions  to  protect  both  the  in- 
vesting and  the  borrowing  public. 

1  Submitted  to  the  committee  on  October  28,  19C0,  by  Mr.  Ricbard  "Wright,  director  of 
governmental  relations,  C.R.E.A. 
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For  the  first  objective  we  have  drawn  amendments  to  the  Corporate 
Securities  Law  which  exempt  all  trust  deeds  and  contracts  for  their 
servicing  except  in  three  carefully  defined  cases.  The  Real  Estate  Law 
has  been  amended  to  ensure  that  it  covers  all  trust  deeds  and  contracts 
exempted  from  the  Corporation  Securities  Law.  The  exceptions,  under 
which  certain  trust  deeds  are  not  exempt,  are :  notes  sold  to  a  securities 
dealer  for  resale,  notes  in  a  series  of  equal  priority  which  are  secured 
by  the  same  property,  and  notes  offered  to  the  public  with  a  guaranty 
to  either  pay  the  principal  and  interest,  or  to  repurchase  or  resell  the 
notes. 

Objective  number  two  is  handled  by  forbidding  the  acceptance  of 
money  for  the  purchase  of  existing  trust  deeds  or  for  lending  until  the 
broker  has  a  specific  trust  deed  for  sale  or  has  a  specific  borrower ;  and 
by  forbidding  the  advertising  of  specific  yields  on  discounted  notes  un- 
less the  components  of  that  yield — interest  rate  and  discount — are  also 
disclosed.  The  evils  of  "money  in  advance"  were  suposed  to  be  elim- 
inated by  this  year's  law  requiring  such  money  to  be  deposited  in 
escrow  until  a  specific  trust  deed  is  accepted  by  the  investor.  The 
trouble  with  this  approach  is  that  the  questionable  operators  have  not 
been  directly  pocketing  the  money  as  it  comes  in  and  going  over  the 
hill.  No,  the  trouble  has  been  that,  with  all  that  money  in  an  escrow 
drawing  "interest  from  the  1st  if  invested  by  the  20th,"  the  operator 
is  forced  to  lose  no  time  in  securing  trust  deeds  to  cover  these  deposits. 
Good  trust  deeds  are  often  scarce,  so  these  operators  have  been  forced 
to  pick  up  poor  quality  paper  or  even,  as  the  committee  has  found,  to 
manufacture  it.  The  only  solution,  therefore,  is  to  ban  money  in  ad- 
vance completely. 

The  advertising  restriction  has  been  put  in  to  dispell  the  carefully 
fostered  illusion  that  the  investor  is  depositing  his  money  in  an  high 
interest  rate  savings  and  loan,  and  to  make  him  aware  of  the  real 
nature  of  his  investment.  This,  of  course,  also  ties  in  with  our  fourth 
objective  of  full  disclosure. 

The  third  objective  basically  has  been  satisfied  by  repealing  the 
Real  Property  Loan  Brokerage  Law  as  it  now  stands  in  the  Civil  Code, 
and  re-enacting  it  as  part  of  the  Real  Estate  Law.  When  the  law  was 
enacted  in  1955  it  was  supposed  to  expire  in  1959,  and  was,  therefore, 
kept  apart  from  the  Real  Estate  Law.  However,  now  that  it  has  become 
rather  generally  agreed  that  the  law  will  become  permanent,  it  should 
be  integrated  into  the  Real  Estate  Law  as  are  all  other  provisions 
guiding  the  professional  conduct  of  real  estate  licensees.  To  effect  this 
integration,  however,  we  have  carefully  reviewed  every  section  of  both 
laws  to  ensure  that  the  integration  is  complete  and  that  no  inconsisten- 
cies or  contradictions  are  permitted  to  remain  between  them.  At  the 
same  time  we  rewrote  ambiguous  sections  of  the  Real  Property  Loan 
Brokerage  Law  so  that  they  clearly  express  their  intent.  We  also,  in 
the  interests  of  clarity  and  precision,  removed  all  redundancies  and 
excess  verbiage,  and  changed  terminology  to  ensure  consistency 
throughout. 

Our  final  objective  was  the  strengthening  of  the  full  disclosure  provi- 
sions. There  are  two  of  them,  excluding  the  advertising  provision  men- 
tioned above.  First,  is  the  old  Loan  Broker's  Statement,  designed  to 
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protect  the  borrower  by  telling  him  exactly  what  is  happening  to  the 
money  he  is  borrowing,  and  how  he  is  expected  to  repay  it.  The  sections 
in  the  present  law  have  glaring  inconsistencies  and  ambiguities,  and 
have  poorly  drafted  language.  Without  clianging  the  intent  in  any 
way  we  have  redrafted  these  sections  so  that  they  are  both  clear  and 
precise. 

The  second  full  disclosure  provision  is  tiic  Discount  Broker's  State- 
ment. At  present  the  law  is  extremely  hazy  on  what  should  go  into 
this  statement.  The  prescribed  form  is  directed  toward  dealings  in 
trust  deeds  from  new  subdivisions  and  is  difficult,  if  not  impossible,  to 
use  in  any  other  situation.  AVc  have  simplified  the  form  down  to  the 
salient  facts  needed  under  all  circumstances  to  alert  the  investor.  We 
have  greatly  strengthened  the  section  by  adding  a  reciuirement  that 
the  statement  must  be  used  in  connection  with  all  sales  of  discounted 
notes,  rather  than  just  those  sold  by  a  broker  who  specializes  in  such 
notes. 


CALIFORNIA  SAVINGS  AND  LOAN  LEAGUE^ 

It  is  apparent  that  tlie  great  bulk  of  sales  of  residential  property 
being-  consummated  currently  are  financed  with  both  first  and  second 
trust  deed  loans.  Unfortunately,  most  of  the  second  trust  deeds  are 
written  with  balloon  payments  which  will  become  due  and  payable, 
usually  within  three  years  of  the  date  of  the  loan. 

It  will  be  recalled  that  in  1957  the  State  Legislature  imposed  some 
restrictions  upon  the  so-called  hard  money  lenders,  so  that  loans  which 
they  made  to  necessitous  borrowers  would  have  to  be  completely  amor- 
tized with  substantially  equal  monthly  payments  if  the  loan  were  writ- 
ten for  three  years  or  less.  However,  the  loans  would  not  have  to  meet 
this  requirement  if  the  loans  were  made  for  37  months  or  more.  We 
believe  that  this  Section  of  the  law  should  be  changed  to  require  the 
complete  amortization  of  any  loan  made  by  a  hard  money  lender  so  that 
borrowers  would  not  be  required  to  refinance  balloon  payments  some 
time  in  the  future  when  their  circumstances,  or  the  circumstances  of 
the  money  market  in  general,  cannot  be  foreseen.  We  believe  that  such 
a  legislative  change  would  be  in  the  public  interest. 

We  remain  concerned  with  the  operation  of  the  ten-percent  mortgage 
companies  which  operate  with  a  real  estate  license.  These  companies 
are  presentlj^  limiting  their  operation  to  transactions  with  California 
residents  so  as  to  avoid  supervision  by  the  Securities  and  Exchange 
Commission.  They  are  careful  to  not  make  any  legal  commitments  that 
would  bring  them  under  the  control  of  the  Corporations  Commissioner. 
Legislation  passed  in  the  special  session  of  1960  was  significantly  bene- 
ficial, if  for  no  other  reason  than  that  such  companies  must  now  put 
funds  received  from  potential  investors  into  an  independent  escrow. 
However,  from  conversations  which  I  have  had  with  salesmen  of  two 
representative  companies  in  recent  weeks,  the  public  is  certainly  get- 
ting a  great  deal  of  misinformation  as  to  this  type  of  investment,  and 
I  trust  that  it  is  not  misrepresentation.  The  descriptive  folders  put  out 
by  these  companies  leave  much  to  be  desired  as  to  full  disclosures,  such 
as  is  required  by  the  SEC.  Therefore,  it  is  our  belief  that  the  Legis- 
lature should  take  action  to  require  fuller  disclosures  of  the  nature  of 
the  second  trust  deed  and  that  such  firms  operating  in  this  field  and 
selling  second  trust  deeds  to  the  public,  must  be  given  some  minimum 
requirements  to  meet  in  the  way  of  ratios  of  trust  indebtedness  to  the 
value  of  the  property  securing  such  indebtedness.  Furthermore,  we 
believe  that  legislation  should  provide  for  more  close  examination  and 
supervision  of  these  companies  with  the  costs  to  be  borne  by  such  com- 
panies as  are  supervised  by  the  Real  Estate  Commissioner. 

A  third  area  of  concern  to  the  Legislature  should  be  those  companies 
which  are  organizing  pools  of  second  trust  deeds  to  secure  participating 
certificates  sold  to  the  public.  We  question  whether  the  Corporations 
Commissioner,  who  has  formulated  regulations  permitting  these  pools, 
has  not  usurped  the  powers  of  the  Legislature  in  setting  up  these  finan- 
cial institutions.  We  further  suggest  that  the  present  regulations  of 
the  Corporations  Commissioner  regarding  these  pools  are  inadequate 
in  several  important  particulars. 

1  Submitted  to  the  committee  on  November  14,   1960,  by  Mr.  Franklin  Hardinge,  Jr., 
Staff  Vice-President,  C.  S.  &  L.  L. 
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The  California  Savings  and  Loan  League  is  adequately  on  record  as 
to  our  criticisms  of  the  reserve  requirements  of  the  present  plan.  We 
are  further  concerned  with  the  fact  that  the  advertising  of  these  com- 
panies is  not  being  scrutinized  as  carefully  as  should  be. 

"We  believe  that  tlie  Legislature  should  carefully  study  the  several 
receiverships  wliicli  have  been  appointed  for  several  of  the  second  trust 
deed  companies  with  a  view  toward  passing  legislation  which  will  pro- 
tect the  public  from  loss  of  savings  in  the  future.  We  urge  tlie  Legis- 
lature to  study  the  difiiculties  in  which  this  type  of  company  has  fallen 
in  the  State  of  Florida.  The  tragedy  of  the  plight  of  people  who  have 
entrusted  tlieir  iiionc}^  to  the  second  mortgage  companies  should  stimu- 
late the  Legislature  to  pass  corrective  measures.  It  is  quite  obvious 
that  the  public  has  not  understood  the  nature  of  the  investment  it  is 
making  and  so  long  as  these  investments  are  solicited  by  fast-talking 
salesmen,  the  problems  which  have  arisen  will  arise  again. 

Proposed  Recommendations  by  Building  and  Financing  Committee 
It  is  essential  to  the  success  of  the  savings  and  loan  business  that 
there  be  a  continuing  balance  between  the  supply  of  housing  and  the 
demand  for  it.  With  good  information  available  in  the  two  major 
metropolitan  areas  of  the  state,  savings  and  loan  associations  have  in- 
telligently restricted  credit  for  residential  construction  when  an  exces- 
sive supply  of  housing  has  developed  from  time  to  time. 

There  is  an  additional  risk  involved  in  determining  the  demand  for 
housing  when  such  demand  is  implemented  through  the  acceptance  by 
lenders  of  low  borrower  credit  standards  and  the  increasing  use  of  sec- 
ondary financing  arraugements  which  have  inadequate  amortization 
and  resultant  heavy  balloon  payments. 

There  is  no  way  through  a  change  in  the  law  to  force  improvement 
of  the  terms  of  second  mortgage  loans  as  between  borrower  and  lender. 
However,  savings  and  loan  associations  which  are  currently  making 
approximately  70  percent  of  all  residential  loans  originated  by  financial 
institutions  can  exert  an  influence  wliieh  Avill  inure  to  their  benefit  as 
well  as  to  the  benefit  of  their  borrowers.  The  Building  and  Financing 
Committee  of  the  California  Savings  and  Loan  League  therefore  makes 
the  following  recommendations  to  the  industry: 

(1)  That  legislation  be  songht  whieh  will  make  it  mandatory  that  in 
all  notes  and  trust  deeds  secured  by  junior  liens  on  residential 
property  the  maturity  date  and  tlie  balloon  payment,  if  any,  on 
such  loans  be  printed  in  bold  face  type. 

(2)  That  savings  and  loan  associations  when  negotiating  construc- 
tion loans  with  builders  insist  that  if  second  trust  deed  loans 
are  to  ])e  taken  back  by  the  builder,  the  monthly  payment  on 
sut'h  second  trust  deed  loans  be  sutlicient  to  amortize  80  percent 
of  the  loan  within  whatever  term  the  loan  is  written.  If  the 
builder  wants  a  monthly  payment  of  less  than  1  percent  of  tlie 
original  loan,  the  term  must  be  extended.  If  the  builder  wants 
a  short  term  of  three  or  five  years,  then  the  monthly  payment 
must  be  increased  to  meet  the  id)ov(>  re(iuirein('nt. 
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(3)  That  where  associations  are  makinji;  loans  to  Jielp  families  ac- 
quire existing  properties  and  where  second  trust  deed  loans  are 
being-  taken  back  by  the  seller,  the  association  will  require  the 
sales  escrow  to  produce  a  statement  from  the  borrower  reciting 
the  terms  of  the  second  trust  deed  as  to  maturity  and  balloon 
payment,  if  any,  and  furtlier  reciting  that  the  borrower  is  aware 
of  such  terms  and  understands  that  the  maker  of  the  first  trust 
deed  loan  has  made  no  commitment  or  in  any  way  is  obligated 
to  refinance  the  second  trust  deed  loan  at  anv  time  in  the  future. 


TRUST  DEED   HOLDERS'  MUTUAL  PROTECTIVE 
ASSOCIATION^ 

In  the  testimony  and  inforiuation  ^iven  at  the  hearing;  of  the  com- 
mittee on  October  28,  !!)()(),  our  President,  Mr.  C'harU^s  E.  Smith,  out- 
lined the  siiameful  situation  rehitin^'  to  Los  Angeles  Trust  Deed  and 
Mortfjage  Exchanjie,  and  the  measures  our  "roup  of  investors  are  tak- 
ing; with  regard  to  it.  Our  recommendations  are  in  essence  that  there 
should  be  a  "truth  in  trust  deeds"  huv  based  on  the  Federal  Securities 
Exchange  Act  of  1934. 

Trust  deeds  notes  have  been  held  by  tlie  local  United  States  District 
Court  to  come  Avithin  tlie  definition  of  "securities"  as  contained  in  the 
Securities  Act  of  VXV3  and  the  Securities  Exchange  Act  of  1934.  How- 
ever, the  protection  to  the  investors  of  these  acts  is  limited  by  several 
exemptions  contained  in  these  acts,  particularly  the  one  Avhere  the  issue 
is  sold  entirely  within  the  confines  of  a  single  state. 

We  firndy  believe  that  had  the  brochures  and  confirmation  slips 
furnished  to  investors  in  trust  deeds  purcliased  througli  Los  Angeles 
Trust  Deed  &  Mortgage  Exchange  set  fortli  tlie  true  facts,  that  most 
of  the  $40, 000, 000  in  securities  sold  by  them  would  not  have  been  sold. 
Many  of  tbe  people  who  purchased  trust  deeds  through  Los  Angeles 
Trust  Deed  &  Mortgage  Exchange  are  of  far  more  than  average  intel- 
ligence and  sophistication  in  financial  matters.  The  investors  include 
contractors,  schoolteachers,  businessmen  and  attorneys. 

Were  it  not  for  the  misrepresentations  made  to  them,  they  would  not 
have  invested  in  these  trust  deeds.  We  think  a  law  requiring  full  dis- 
closure would  remedy  most  of  tlie  jii-esent  trust  deed  abuses.  Such  a  law 
should  contain  at  least  the  following  {provisions: 

(1)  Every  person  selling  ti'ust  deeds  to  the  general  jKililic  or  cre- 
ating or  selling  trust  deeds  to  others  for  resale  to  the  general  ])ublic 
should  be  recpiired  to  furnish  a  i)rospectus  or  brochure  to  the  pur- 
chaser containing  at  least  the  following  information : 

(a)  The  appraised  value  of  the  land  covered  by  the  trust  deed  notes 
and  the  names  and  addresses  of  the  appraisers. 

(b)  The  amount  and  nature  of  any  prior  liens. 

(c)  The  amount  and  nature  of  the  consideration  actually  paid  for 
the  trust  deed  by  the  seller. 

(d)  The  local  i(»n  and  size  of  the  pai'cel  of  land  covered  bv  tlie  trust 
deed. 

(e)  Any    other    information    materially    affecting    or    wliieh    could 
materially  affect  the  value  of  the  trust  deed. 

(2)  In  case  any  part  of  the  ])rosjH'ctus  or  brochure  contains  an  un- 
true statement  of  a  material  fact  or  omits  to  state  a  material  fact 
required  to  be  stated  therein  or  necessary  to  make  the  statements 
therein  not  misleading,  any  person  ac(|uiring  said  trust  deeds  ma^^  sue 
and  recover  his  damages  from  : 

(a)    Tlie  persons  creating,  issuing  oi-  selling  the  trust  deeds. 

I  Submitted  to  the  committee  on  November  22.  19G0,  by  Mr.  Walter  Atkinson,  counsel 
for  the  association. 
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(b)  Every  person  directly  or  indirectly,  controlling'  the  persons  cre- 
ating, issning'  and/or  selling  the  trnst  deeds. 

(c)  Any  appraiser  whose  statements  or  appraisals  are  given  in  said 
prospectns  or  brochnre,  with  respect  to  such  statements  or 
api^raisals. 

(3)  Any  person  who  otters  or  sells  a  trnst  deed  by  means  of  a  pro- 
spectus or  oral  communication  which  contains  an  untrue  statement  of 
material  fact  or  omits  to  state  a  material  fact  necessary  in  order  to 
make  the  statements,  in  the  light  of  the  circumstances  under  which 
they  were  made,  not  misleading  and  who  shall  not  sustain  the  burden 
of  proof  that  he  did  not  know,  and  in  the  exercise  of  reasonable  care 
could  not  have  known,  of  such  untruth  or  omission,  shall  be  liable  to 
the  person  purchasing  such  security  from  him  for  any  damages  sus- 
tained or  in  an  action  for  recission,  together  with  costs  and  reasonable 
attorney  fees. 

(4)  It  should  be  unlawful  for  an}-  person  in  the  offer,  or  sale  of  trust 
deeds : 

(a)  To  employ  any  device,  scheme  or  artifice  to  defraud,  or 

(b)  To  obtain  money  or  property  by  reason  of  any  untrue  statement 
or  omission  to  state  a  fact  necessary  in  order  to  make  the  state- 
ments made  in  the  light  of  the  circumstances  under  which  they 
were  made,  not  misleading,  or 

(c)  To  engage  in  any  transaction,  practice  or  course  of  business 
which  operates  or  would  operate,  as  a  fraud  and  deceit  upon  the 
purchaser. 

(5)  The  Keal  Estate  Commissioner  should  be  given  power  to  enjoin 
conduct  in  violation  of  this  legislation. 

The  10  percent  trust  deed  merchants  sell  trust  deeds  in  large  quan- 
tities such  as  stocks  and  bonds  are  sold.  They  should  be  required  to 
adhere  to  the  same  standards  required  of  issuers  of  corporate  securities. 
It  is  against  the  law  to  sell  watered  stock,  but  no  specific  provision  of 
law  prevents  persons  from  putting  a  $4,000  trust  deed  on  a  $1,000 
piece  or  land  and  selling  it  for  $4,000  provided  the  parties  are  dealing 
at  arm's  length  and  no  misrepresentations  are  made.  If  the  law  were  to 
force  full  disclosure,  people  would  not  buy  such  trust  deeds. 


PENSION  FUND  SERVICE  CORPORATION' 

It  appears  to  us  that  both  the  employees  and  the  taxpayers  of  the 
State  of  California  and  its  political  subdivisions  are  either  being 
deprived  of  benefits  to  wliicli  they  would  otherwise  be  entitled  or  are 
having  to  pay  more  for  the  benefits  received  because  of  failure  to  invest 
in  FlIA-insurcd  and  VA-guarantoed  mortgages  originating  in  Califor- 
nia. The  New  York  State  Teachers  Ketirement  System  makes  such 
investments  and  is  receiving  a  higlier  annual  yield  than  is  being  earned 
by  either  the  California  State  Employees  Retirement  System  or  the 
California  State  Teachers  Retirement  System. 

Jules  1.  Bogcn,  Professor  of  Finance  in  the  Graduate  School  of 
Business  Administration,  New  York  University,  in  a  report  published 
in  1959,  "The  Investment  Status  of  FIIA  andVA  Mortgages,"  states: 

"As  a  rule  of  thumb,  it  is  found  that  each  1  percent  of  ad- 
ditioiud  annual  income  realized  reduces  the  cost  of  a  given  scale 
of  pensions  by  about  25  percent.  Hence,  a  pension  plan  financed  by 
employer  conti-ibutions  of  $4,000,000  a  year  may  require  $1,000,000 
less  in  annual  payments  if  an  additional  1  percent  of  investment  in- 
come can  be  realized  each  jeav  on  the  portfolio  of  the  trusteed 
fund.  As  an  alternative,  the  pension  plan  can  provide  correspend- 
ingly  larger  retirement  benefits  without  added  cost  to  the  em- 
ployer. ' ' 

During  the  fiscal  year  ended  June  30,  I960,  the  California  State 
Employees  Retirement  System  earned  3.72  percent  before  administra- 
tive expenses  of  .07  percent  were  deducted,  for  a  net  earning  of  3.65 
percent.  Current  investments  of  the  California  State  Employees  Retire- 
ment System  arc  netting  between  4.25  percent  and  4.75  percent. 

(Note:  It  has  been  the  practice  of  the  Administrative  Board  of  the 
State  Employees  Retirement  System  to  invest  in  long-term  obligations 
so  as  to  avoid  the  problem  of  continuing  reinvestment  with  the  result 
that  this  annual  yield  of  3.72  percent  would  be  somewhat  higher  if 
the  funds  had  all  been  invested  as  of  a  more  recent  date.  Note  further, 
however,  tliat  even  if  all  of  these  funds  were  being  invested  in  the  cur- 
rent year,  the  return  would  still  be  substantially  below  those  available 
on  mortgage  investments.) 

If  the  annual  earnings  on  public  funds  in  California  could  be  in- 
creased by  1  percent,  it  would  be  possible  for  state  employees  and/or 
teachers  to  obtain  the  same  benefits  and  contribute  25  percent  less. 
Since  most  of  these  public  retirement  funds  in  the  State  of  California 
are  financed  by  matching  contril)utions,  this  also  means  that  the  tax- 
payers of  California  would  cither  receive  more  for  the  tax  dollars  in- 
vested in  benefits,  oi-  w(»uld  have  the  amouiit  of  taxes  necessarj'  to 
finance  these  programs  reduced  by  25  percent. 

Contrast  this  witli  the  Carpenters  Pension  Trust  Fund  for  Northern 
California,  which  is  now  placing  35  percent  of  its  portfolio,  (that 
portion  of  the  fund  invested  for  yield),  in  FIIA  and  VA  mortgages. 

'Submitted  to  the  romniittee  on  December  .1,  1960,  by  Mr.  John  I.  Hennessy,  presidoiit 
of  the  foi'iiorjition  and  also  a  ti-u.stee  of  the  Carpenters  Pension  Trust  Fund  fur 
Northern  t'alifornia  as  well  as  executive  vice  president  of  the  Associated  Home 
Builders  of  the  (Ireater  Kastbay,  Inc. 
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The  net  earnings  on  these  investments  are  in  excess  of  5.51  percent 
(assnming  a  12-year  amortization  period).  The  Carpenters  Pension 
Trnst  Fund  is  also  making-  other  investments  and  the  annual  earnings 
on  the  total  portfolio  as  of  this  date  is  at  the  rate  of  4.G7  percent,  or  ap- 
proximately 1  percent  more  than  that  currently  being  earned  by  the 
California  State  Em])loyees  Fund. 

On  November  4,  1960,  Moody's  Investors  Service,  in  association  with 
Paul  L.  Howell,  submitted  a  report  to  the  Board  of  Administration  of 
the  California  State  Employees  Retirement  System  recommending  that 
between  20  percent  and  25  percent  of  the  total  funds  be  invested  in 
real  estate  mortgages.  Informed  opinion  indicates  that  the  employees 
retirement  system  probably  has  the  necessary  statutory  authority  to 
make  such  investments  in  that  the  law  provides  that  tiie  State  Fund 
may  make  such  invesments  as  are  legal  for  savings  banks.  However, 
there  are  no  savings  banks  as  such  in  the  State  of  California,  and  con- 
sequently an  opinion  of  the  attorney  general  is  necessary  on  this  matter. 

In  the  event  that  the  opinion  is  adverse  to  mortgage  investments,  then 
it  is  strongly  recommended  that  enabling  legislation  be  introduced  to 
permit  mortgage  investments  by  the  State  Fund  when,  and  as,  the 
board  of  administration  so  decides. 

The  above  also  applies  to  the  California  State  Teachers  Retirement 
System  and  its  investments. 

It  is  also  recommended  that  enabling  legislation  be  introduced  cover- 
ing all  general  law  political  subdivisions  of  the  State  of  California  to 
enable  those  charged  with  the  responsibility  of  investing  funds  to  make 
such  investments  in  mortgages  as  they  deem  advisable.  This  will  require 
some  research  so  as  to  provide  for  general  law  cities,  municipal  utility 
districts,  and  other  special  districts. 

No  recommendation  is  made  for  chartered  public  subdivisions,  since 
any  of  these  not  now  permitted  to  make  such  mortgage  investments 
would  have  to  have  such  legislation  originate  with  their  local  govern- 
ing bodies. 

A  corollary  benefit  of  investments  in  mortgages,  with  the  security 
that  the  FHA  insurance  or  the  VA  guarantees  provide,  will  be  the  re- 
duction in  discounts  now  required  from  Californians  to  borrow  money 
with  which  to  purchase  homes,  thereby  reducing  the  costs  of  home 
purchasing.  Such  a  reduction  in  discounts  would  contribute  to  the  over- 
all economy  of  the  State. 


CALIFORNIA  DEPARTMENT  OF  JUSTICE' 

In  the  very  enlightening  report  which  your  committee  is  to  make  to 
the  Legislature  on  secondary  financing,  we  note  that  the  report  ^vill  not 
recommend  any  specific  corrective  legislation.  However,  we  would  urge 
that  the  report  will  be  most  useful  as  a  basis  for  the  various  proposals 
which  will  be  made  if  it  could  direct  the  attention  of  the  Legislature 
to  the  basic  objectives  Avhich  should  be  achieved  by  any  legislation  on 
the  subject. 

The  need  for  corrective  legislation  is  indicated  by  the  following  basic 
facts : 

A.  The  highly  speculative  nature  of  second  trust  deeds  when  pur- 
chased by  unsophisticated  investors.  Not  on\y  is  this  type  of  investor 
unable  to  properly  assess  the  value  of  the  property  securing  the  note 
which  he  purchases,  but  in  most  cases  he  is  unable  to  protect  his  second 
deed  of  trust  in  the  event  of  default  on  the  first. 

B.  Present  law  and  enforcement  has  not  been  adequate. 

C.  Second  deeds  of  trust  as  they  are  now  being  sold  to  the  public 
should  be  regarded  as  real  estate  securities  and  the  purchasing  public 
should  be  afforded  protection  similar  to  that  which  the  law  provides  for 
the  purchases  of  other  types  of  securities. 

In  the  light  of  the  above,  any  legislation  dealing  with  the  second 
financing  problem  as  it  is  developed  in  California  should  seek  to  achieve 
the  following  objectives: 

1.  Control  of  the  quality  of  individual  trust  deeds  being  sold  to  the 
public.  As  in  the  case  of  the  sale  of  other  securities,  the  licensing 
agency  should  have  the  authority  to  determine  if  the  proposed  plan  of 
business  and  the  type  of  notes  and  deeds  of  trust  proposed  to  be  issued 
or  being  issued,  are  fair,  just  and  equitable,  and  that  the  seller  or 
broker  is  transacting  his  business  fairly  and  honestly,  and  that  the 
notes  and  deeds  of  trust  are  not  working  a  fraud  upon  the  purchaser. 
The  licensing  agency  should  have  authority  to  recpiire  periodic  reports 
concerning  the  type  of  trust  deeds  being  sold  and  be  able  to  check  on 
the  validity  of  appraisals  of  such  deeds  of  trust  given  to  the  public  at 
the  time  of  sale. 

2.  Solicitation  and  advertising.  Much  larger  authority  should  be 
given  the  licensing  agency  to  prevent  solicitation  and  advertising  which 
is  deceptive,  fraudulent,  and  misleading,  in  tlie  same  way  that  licensing 
agencies  supervise  the  advertisement  of  other  types  of  securities. 

3.  Clarification  of  the  functions  of  the  dealer  in  real  estate  securities. 
At  the  present  time  there  is  a  confusion  in  the  function  of  the  dealers 
acting  at  the  same  time  as  both  principal  and  as  broker-agent  of  the 
purchaser.  At  the  present  time  dealers  are  operating  where  there  exists 
a  conflict  of  interest  and  a  breach  of  fiduciary  duty  to  the  purchaser. 

4.  All  types  of  investment  plans  by  which  the  investor's  funds  are 
held  for  investment  in  trust  deeds  should  be  placed  under  the  protec- 
tive provisions  of  the  corporate  securities  act. 

1  Submitted  to  the  committee  on  DecemV>er  14,  1060,  by  Hon.  Stanley  Mo.sk,  Attorney 
General. 
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5.  If  real  estate  licensees  are  to  be  permitted  to  receive  and  keep  on 
deposit  fnnds  of  investors  in  trnst  deeds,  provision  mnst  be  made  for 
the  adeqnate  separation  and  protection  of  these  funds  so  they  will  not 
be  misappropriated  by  the  licensee  or  used  in  the  operation  of  the 
licensee 's  business. 

6.  All  plans  which  in  etfect  i)lace  the  operator  in  the  banking  and 
savings  and  loan  business  should  be  controlled  by  the  state  department 
concerned. 

Any  legislation  which  accomplishes  less  than  the  above  would,  in 
our  opinion,  be  inadequate,  particularly  in  the  light  of  the  recent  sad 
experience  with  the  public  sale  of  second  deeds  of  trust. 
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LETTER  OF  TRANSMITTAL 

Assembly  Chamber,  State  Capitol 
Sacramento,  California.,  January  2,  1960 
Hon.  Ralph  M.  Brown 

Speaker  of  the  Assembly 
Members  op  the  Assembly 

Assembly  Chamber,  Sacramento,  California 

Gentlemen:  Pursuant  to  House  Resolution  No.  326,  1959  Session 
of  the  California  Legislature,  your  Assembly  Interim  Committee  on 
Military  and  Veterans  Affairs  submits  its  report  covering  its  functions 
and  activities  during  the  1959-61  interim. 

Assemblyman  George  G.  Crawford  was  chairman  of  the  committee 
until  he  resigned  from  the  Assembly  on  February  15,  1960. 

Respectfully  submitted, 

Don  Mulpord,  Acting  Chairman 

Don  a.  Allen,  Sr. 

L.  M.  Backstrand 

Ronald  B.  Cameron 

Rex  M.  Cunningham 

Louis  Francis 
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REPORT  OF  THE  ASSEMBLY  INTERIM  COMMITTEE  ON 
MILITARY  AND  VETERANS  AFFAIRS 

A.B.  457  RELATING  TO  EXPENSES  AT  THE 
VETERANS  HOME  OF  CALIFORNIA 

INTRODUCTION 

The  committee  met  on  August  31,  1959,  at  the  State  Building  in  Los 
Angeles  to  consider  the  question  of  alleged  used  of  the  Veterans  Home 
of  California  by  persons  whose  income  made  it  unnecessary  for  them  to 
receive  care  in  the  Home. 

SCOPE 

A.B.  457  was  introduced  to  amend  the  Military  and  Veterans  Code 
to  provide  that  veterans  residing  at  the  Veterans  Home  of  California 
be  required  to  reimburse  the  State  in  full  or  in  part  for  the  expense  of 
their  maintenance.  Veterans  receiving  an  income  of  $50  or  less  would 
not  be  assessed  for  care,  but  those  receiving  income  in  excess  of  $50 
would  be  assessed  the  full  cost  of  their  care  if  their  income  was  high 
enough  to  cover  it,  and  for  part  of  the  cost  if  their  income  was  not  high 
enough  to  allow  full  repayment. 

The  bill  was  designed  to  remedy  the  alleged  presence  of  veterans  at 
the  Home  in  Yountville  who  enjoyed  high  incomes  but  did  nothing  to 
help  meet  the  cost  of  their  care. 

The  public  hearing  produced  only  testimony  discounting  the  neces- 
sity of  legislation  embodying  the  proposals  set  forth  in  A.B.  457. 

Mr.  Edwin  D.  Klein,  Jewish  War  Veterans,  contended  that  sufficient 
rules  and  regulations  existed  to  "deter  the  admission  and  retention  of 
patients  who  would  by  tlie  nature  of  their  income  and  disability  be 
allowed  to  pursue  an  ordinary  life  on  the  outside  of  the  home." 

Mr.  Thomas  Murray,  Veterans  of  Foreign  Wars,  voiced  his  objection 
to  the  arbitrary  cut-off  sum  of  $50,  and  expressed  preference  for  board 
policy  rather  than  legislative  enactment. 

Colonel  Dunmire,  Superintendent  of  the  Veterans  Home,  offered 
testimony  indicating  that,  due  to  the  regulations  under  which  the 
Home  receives  federal  funds,  half  of  any  sums  collected  from  the 
"member"  of  the  Home  would  be  lost  to  the  State  due  to  the  loss  of 
federal  funds. 

It  appears  that  existing  legislation  enables  the  administration  to  in- 
vestigate the  income  of  "members".  A.B.  458,  which  was  signed  by  the 
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Governor  on  June  1,  1959,  enables  the  department  to  investigate  the 
total  value  of  the  property  and  assets  of  veterans  applying  for  admis- 
sion to  the  home.  A.B.  1700,  which  was  signed  on  July  11,  1959,  enables 
the  department  to  investigate  the  financial  status  of  members  not  only 
prior  to,  but  also  during  the  course  of  their  residency  at  the  home. 
Monthly  reports  are  made  under  this  grant  of  authority.  Colonel  Dun- 
mire  presented  some  statistics  regarding  the  income  of  veterans  resid- 
ing at  the  home. 

RANDOM   SAMPLES 

VETERANS   HOME  OF  CALIFORNIA  MEMBERS   INCOME   FROM  ALL  SOURCES 
July  1,  1959  to  June  30,  1960 


Income — 

Memhei- 

pensions  and 

Income — 

Month 

population 

compensation 

(Arg.*) 

all  sources 

rA  vfj* ) 

July   1959 

.__  1955 

$131,795.70 

$67.41 

$207.9.58.08 

$106.37 

August    1959  __. 

.__   194fi 

132.092.24 

67.88 

209,307.03 

107.56 

September  1959 

__  1931 

132,198.93 

68.46 

208,9.34.46 

108.20 

October  1959   __ 

.__  191S 

131,331.77 

68.47 

207,836.42 

108..36 

November  1959  _ 

.__  1908 

130.G5G.83 

68.48 

207,101 .62 

108..54 

December   1959 

__  190fi 

131.223.93 

68.85 

200,146.58 

109.73 

January  19(>(> 

---  1908 

130,73G.64 

68.52 

212,446.00 

111.34 

February  19C0  - 

.__  1889 

130,125.87 

68.89 

212,692.72 

112.59 

March  19G0 

.__  1879 

127,725.64 

67.97 

213,281.44 

113.51 

April   19G0 

.__  1855 

127,9.59.68 

68.98 

213,524.01 

115.11 

May  19G0 

1855 

128,350.51 

69.19 

215,166.69 

115.99 

June  1960 

.__  1854 

129,071.16 

69.62 

213,937.16 

115.39 

Grand  total $1,563,268.90  $2,-531,332.21 

*  Prepared  by  committee  staff. 

RANDOM   SAMPLES 

TABULATION   OF   INCOME   FROM  ALL  SOURCES   REPORTED   BY  MEMBERS   IN   THE 
VETERANS   HOME  OF  CALIFORNIA  AS  OF   NOVEMBER  30,   1960 

(Income  from  all  sources  includes  Pension,  Compensation,  Military  Retired  Pay, 
Social  Security,  Federal,  State  and  Municipal  Retired  Pay  and  miscellaneous  in- 
come from  other  sources). 

Members  drawing  $19  or  less 253 

Members  drawing  from  $19.01  to  $50 45 

Members  drawing  from  $50.01  to  $100 609 

Members  drawing  from  $100.01  to  $150 529 

Members  drawing  from  $150.01  to  $200 289 

Members  drawing  from  $200.01  to  .$2.50 80 

Members  drawing  from  .$250.01  to  $300 38 

Members  drawing  from  $300.01  and  OVER 17 

Total  membership 1,860 


MILITAKY  AND  VETERANS  AFFAIRS 


2.   Income  of  $250.01  and  OVER  is  listed  individually  below: 


Type 

of 

Depend- 

Date of 

Type  of      1 

depend- 

Date of 

Amount 

care 

ents 

admission 

Amount 

care 

ents 

admission 

$250.15 

Hosp. 

None 

$282.20 

Inter,  dom. 

None 

250.45 

Hosp. 

None 

282.50 

Dom. 

None 

5-6-54 

251.59 

Dom. 

Wife 

8-10-55 

287.59 

Dom. 

None 

10-1-52 

252.00 

Inter. 

dom. 

None 

289.62 

Hosp. 

Wife 

254.59 

Hosp. 

None 

289.64 

Dom. 

Wife 

6-30-60 

255.00 

Dom. 

None 

11-8-51 

289.64 

Inter. 

None 

256.63 

Inter. 

dom. 

None 

290.07 

Hosp. 

None 

257.09 

Inter. 

None 

295.45 

Hosp. 

Wife 

259.45 

Inter. 

None 

298.20 

Inter. 

Wife 

259.50 

Dom. 

None 

8-26-53 

300.00 

Dom. 

Child 

11-21-60 

260.41 

Hosp. 

None 

301.59 

Inter. 

None 

261.59 

Inter. 

Wife 

302.50 

Inter. 

Wife 

263.45 

Inter. 

AVife 

303.00 

Hosp. 

Wife 

266.15 

Hosp. 

Wife 

307.15 

Hosp. 

None 

267.59 

Inter. 

None 

308.40 

Hosp. 

None 

*268.00 

Dom. 

None 

10-18-60 

311.00 

Inter. 

Wife 

268.21 

Dom. 

Wife 

9^-58 

317.68 

Hosp. 

Wife 

268.55 

Dom. 

Wife 

10-24-60 

318.00 

Hosp. 

Wife 

268.76 

Inter. 

dom. 

None 

323.45 

Hosp. 

None 

269.50 

Hosp. 

Wife 

324.45 

Hosp. 

Wife 

271.00 

Dom. 

None 

6-2-55 

332.00 

Hosp. 

Wife 

271.45 

Inter. 

Wife 

343.95 

Hosp. 

Wife 

272.00 

Inter. 

None 

345.02 

Inter. 

Wife 

273.00 

Hosp. 

None 

355.50 

Hosp. 

None 

275.00 

Hosp. 

Wife 

376.57 

Inter,  dom. 

None 

275.00 

Inter. 

dom. 

None 

409.61 

Inter. 

Wife 

278.75 

Inter. 

Wife 

750.00 

Hosp. 

Wife 

279.75 

Hosp. 

Wife 

•  NOTE:  Income  after  3-26-61  will  be  $20.00  per  month. 

FINDINGS 

Existing  legislation  has  provided  sufficient  authority  to  the  State 
to  investigate  the  financial  status  of  applicants  for  care  at  the  Veterans 
Home  of  California,  and  it  appears  that  the  State  will  be  able  to 
determine  whether  or  not  applicants  or  residents  of  the  home  would, 
by  the  nature  of  their  income,  be  able  to  pursue  satisfactory  life  out- 
side of  the  home. 

RECOMMENDATIONS 

Legislation  in  this  area  would  not  serve  a  useful  purpose  at  this  time 
but  there  should  be  continuing  surveillance  of  the  income  of  veterans 
receiving  care  at  tlie  Home. 

A.B.  710,  RELATING  TO  ELlGiBiLITY  FOR  CARE  AT  THE 
VETERANS  HOME  OF  CALIFORNIA 

INTRODUCTION 

The  committee  met  on  August  31,  1959,  at  the  State  Building  in 
Los  Angeles  to  consider  modification  of  eligibility  requirements  for 
admission  to  the  Veterans  Home  of  California. 


SCOPE 


A.B.  710  was  proposed  to  limit  eligibility  for  care  at  the  Veterans 
Home  of  California  to  veterans  "who  have  either  entered  such  service 
from  California  or  were  bona  fide  residents  of  the  State  at  the  time 
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of  entry  into  service  and  who  have  been  bona  fide  residents  of  the 
State  for  two  years  immediately  procedinp:  the  date  of  application." 

The  bill  also  proposes  to  change  the  code  to  provide  eligibility  to 
those  otherwise  qualified  by  reason  of  residence,  etc.,  who  have  received 
any  discharge  other  than  dishonorable. 

Mr.  Thomas  Murray,  Veterans  of  Foreign  "Wars,  testified  against 
A.B.  710.  He  stated: 

"Veterans  of  Foreign  Wars  is  opposed  to  this  because  we 
believe  that  the  present  law  which  requires  10  years  residence 
in  the  State  of  California  is  sufficient  protection  to  keep  out 
anybody' — or  to  keep  people  from  coming  here  from  other  states 
just  to  get  into  the  Statler  Dunmire.  If  a  person  has  lived  in 
California  for  10  years  he  certainly  is  enough  of  a  native  son 
to  be  eligible  for  our  veterans  home." 

Mr.  Murray  further  contended  that  600,000  to  700,000  veterans 
in  the  State  would  be  made  ineligible  by  this  law. 

Mr.  Edwin  D.  Klein,  representing  the  Jewish  War  Veterans,  opposed 
A.B.  710,  stating: 

"The  Jewish  War  Veterans  of  the  United  States  oppose  A.B. 
710.  Any  veteran  who  has  resided  in  the  State  of  California  for 
a  period  of  10  years  has  become,  to  our  way  of  thinking,  a 
bona  fide  resident  of  the  State  of  California,  and  the  background 
history  of  the  home  has  been  such  that  it  was  not  placed  in  the 
same  category  as  the  specialized  benefits  for  California  veterans, 
and  therefore  we  hold  that  A.B.  710  would  be  restrictive,  would 
be  prejudicial  against  those  veterans  who  have  resided  here  for 
a  period  of  10  years.  California  is  now  their  home  and  should 
be  admitted  solely  based  on  the  policies  and  regulations  of  the 
home  as  far  as  need,  disability  and  employability.  We  further 
feel  that  if  710  were  enacted  many  of  the  veterans  who  were 
denied  admission  to  the  home  would  fall  upon  either  state  B.P.A. 
resources,  Bureau  of  Public  Assistance  resources,  or  other  re- 
sources of  the  community  so  that  in  a  sense  by  restricting  the 
very  nature  of  the  admission  to  the  home  on  purely  an  economical 
basis  and  that  would  be  the  reason  for  enactment  of  a  bill  of  this 
type,  would  be  economic  foolishness,  you'd  have  to  pay  for  it  out 
of  another  pocket.  These  men  who  cannot  afford  to  live  on  the 
outside  and  seek  domiciliary  care  would  then  seek  aid  from  the 
Bureaus  of  Public  Welfare  throughout  the  State, " 

Colonel  Dunmire,  Superintendent  of  the  Veterans  Home,  commenting 
on  a  portion  of  the  bill,  said: 

"AVo  believe  that  the  bill  sliould  be  amended  to  read  'by  an  ex- 
amining medical  of'ticer  of  the  home.'  We  receive  many  applications 
with  an  outside  doctor's  examination  who  do(^s  not  know  condi- 
tions at  the  home,  what  constitutes  domiciliarj-  care,  intermediate 
type  care  or  hospitalization — he  may  say  too  that  he  is  unable  to 
follow  gainful  occupation,  but  we  believe  that  our  final  determi- 
nation of  medical  findings  should  be  made  by  one  of  our  doctors 
on  our  medical  staff." 


MILITARY  AND  VETERANS  AFFAIRS  11 

FINDINGS 

Legislation  of  this  type  would  severely  limit  the  number  of  veterans 
eligibile  for  care  and  eliminate  one  out  of  three  veterans  in  California 
from  the  Veterans  Home  of  California.  Shortening  the  number  of  years 
of  residence  required  of  those  eligible  from  10  to  2  does  not  compen- 
sate for  the  loss  of  benefit  stemming  from  limiting  eligibility  in  the 
manner  proposed. 

The  10-year  residence  requirement  seems  suffice  to  eliminate  transient 
veterans  from  the  home. 

It  appears  that  legislation  of  this  sort  would  not  benefit  the  Cali- 
fornia veteran  or  the  State. 

RECOMMENDATIONS 

No  legislation  without  conclusive  evidence  that  a  real  problem  exists. 
S.B.  799  RELATING  TO  EXTENDING  CAL-VET  BENEFITS 

INTRODUCTION 

On  August  31,  1959,  the  committee  met  at  the  State  Building  in  Los 
Angeles  to  consider  the  extension  of  Cal-Vet  benefits. 

SCOPE 

S.B.  799,  proposed  to  extend  Cal-Vet  benefits  to  those  persons  serving 
in  the  military  service  in  California  on  December  7,  1941,  or  June  27, 
1950.  In  short,  it  was  intended  to  extend  benefits  to  those  who  were  in 
the  service  in  California  when  World  War  II  and  the  Korean  War 
began. 

The  author  did  not  appear  in  support  of  his  bill. 

A  representative  of  one  veterans  organization  spoke  briefly  in  favor 
of  the  measure  but  noted  that  his  organization  w^as  not  aware  of  any 
problem  in  this  area. 

FINDINGS 

The  matter  was  taken  under  submission  by  the  chairman,  and  due  to 
the  lack  of  interest  eA'idenced  at  the  hearing  the  matter  was  not  pursued 
further. 

RECOMMENDATIONS 

No  legislation. 

COUNTY  SERVICE  OFFICERS  PROGRAM  AND  THE  CONTRACT 
SERVICES  UNDER  THE  FIELD  ACT 

INTRODUCTION 

The  committee  met  on  September  1,  1959,  at  the  State  Building  at 
Los  Angeles  for  the  purpose  of  receiving  testimony  concerning  an 
alleged  attempt  by  the  Governor's  office  to  eliminate  contract  arrange- 
ments by  the  State  with  veterans  organizations  for  the  payment  of 
service  officers  designated  by  the  organization,  and  to  curtail  funds  for 
the  County  Service  Officers  Program. 

SCOPE 

The  Governor  cut  $1,100,000  from  the  budget  of  the  Department  of 
Veterans  Affairs  for  the  jiurpose  of  eliminating  these  services.  This  cut 
was  restored  by  both  houses  of  the  Legislature  but  reduced  by  the 
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Governor  by  the  amount  of  $333,000  after  adjournment.  The  committee 
met  to  hear  testimony  on  the  need  for  the  services  so  curtailed. 

Since  1!U3.  the  State  has  contracted  with  veterans  organizations  to 
furnish  services  to  the  veteran  in  California.  These  veterans  groups 
receive  state  funds  with  which  to  augment  their  activities  in  furnishing 
agents  to  advise  veterans  on  matters  such  as  application  ior  benefits, 
appeal  from  adverse  decisions,  etc.  The  new  plan  of  the  administration 
was  to  eliminate  the  flow  of  state  funds  for  these  purposes  on  January 
1,  1060. 

The  county  service  officers  program,  which  provides  a  similar  serv- 
ice was  to  be  continued,  but  with  a  budget  reduced  by  $250,000.  The 
administration  planned  on  saving  expenditures  on  what  it  considered 
to  be  a  duplication  of  services.  The  plan  included  the  authorization  of 
positions  in  the  Dej)artment  of  Veterans  Affairs  for  agents  to  perform 
functions  similar  to  those  performed  by  the  veterans  organizations  and 
the  county  service  officers. 

Testimony  received  at  the  i)ublic  hearing  indicated  an  obvious  dif- 
ference of  opinion. 

Mr.  Gene  Wise,  County  Service  Officers  Association,  informed  the 
committee  tliat  the  workload  was  going  up  because  more  veterans  and 
widows  were  reaching  pensionable  age.  He  contended  that  liis  office 
saves  the  State  from  $300,000  to  $400,000  by  placing  people  on  the 
federal  rather  than  the  state  roles. 

Mr.  Manuel  Val,  State  Director  of  Rehabilitation  for  the  Disabled 
American  Veterans,  testified  that  his  organization  would  have  to : 

"curtail  our  activities  at  the  surrounding  areas  and  restrict  our 
service  to  the  Los  Angeles  office  and  the  San  Francisco  office.  .  .  . 
In  my  opinion  there  is  no  duplication  of  services  in  Rny  of  the 
regional  offices  Avhere  we  maintain  DAV  employees.  The  need  for 
our  services  has  been  great  and  it  will  coiilinue  to  be  even  greater. 
In  view  of  the  recent  pension  that  was  signed  by  the  President 
here  several  days  ago.  This  new  bill  makes  it  more  cumbersome 
and  it  w'ill  make  it  more  difficult  for  us  to  properly  expedite  de- 
velopment and  the  prosecution  and  the  judication  of  these  pension 
claims." 

In  response  to  a  question  relating  to  the  probable  effectiveness  of 
the  Department  of  Veterans  Affairs  in  providing  the  same  services  to 
veterans,  ]\Ir.  Val  commented  in  substance  that : 

"The  success  of  a  program  administered  by  the  dei)artment 
rather  than  under  contract  w^ould  be  contingent  on  its  abilitj'  to 
recruit,  as  agents,  those  experienced  men  who  had  been  serving 
under  contract  Avith  the  various  veterans  organizations."  He  ex- 
pressed misgivings  about  the  calibre  of  service  that  the  department 
would  provide  if  it  selected  as  agents  persons  from  the  civil  service 
list  who  had  passed  examinations  but  had  no  experience  in  veterans 
claims, 

Mr.  Ben  Lieberman,  the  County  Service  Officer  for  Orange  County, 
testified,  providing  additional  information  on  the  number  of  agencies 
offering  services  to  the  veteran.  He  stated  that  the  U.S.  Veterans  Ad- 
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ministration  cannot  press  claims  against  the  government  and  hence 
should  not  be  numbered  among  those  agencies  servicing  the  veteran  in 
the  same  manner  as  the  county  service  officers. 

Mr.  Thomas  Murray,  Veterans  of  Foreign  Wars,  stated  that  estab- 
lishment of  service  by  the  Department  of  Veterans  Affairs,  in  replace- 
ment of  contract  services,  would  constitute  a  breach  of  faith  with  the 
veterans  organizations. 

Mr.  Edwin  Klein,  Eehabilitation  Director  of  the  Jewish  War  Vet- 
erans, stated  tliat  his  organization  would  have  to  cut  the  quantity  of 
service  rendered  to  veterans,  but  would  maintain  quality,  if  the  con- 
tract services  were  terminated. 

Department  of  Veterans  Affairs  representatives  supported  the  budget 
reductions. 

Mr.  Joseph  Farber,  Director  of  the  Department  of  Veterans  Affairs, 
contended  that  the  veterans  organizations  should  service  their  own 
members  without  contract  funds,  and  that  the  taxpayers  should  take 
care  of  the  rest  through  service  by  his  department. 

Mr.  James  Cowan,  Manager  of  the  Division  of  Service  and  Co-ordi- 
nation of  the  State  Department  of  Veterans  Affairs,  reported  that  the 
County  Service  Officers  Program  would  be  continued  through  1959  but 
with  a  reduction  in  funds  of  $250,000  but  that  the  contracts  with  vet- 
erans organizations  would  be  terminated  as  of  January  1,  1960. 

FINDINGS 

It  was  readily  apparent  that  there  is  a  duplication  of  service  to 
veterans  in  particular  areas.  There  was  evidence  of  a  decline  in  the 
number  of  veterans  requiring  such  service.  At  the  same  time  the  com- 
mittee had  very  little  evidence  before  it  other  than  opinions  and  pre- 
dictions as  to  the  effect  the  budget  reduction  would  have  on  service  to 
veterans.  There  is  no  period  of  experience  from,  which  to  draw  any 
information  which  might  lead  to  a  determination  that  the  California 
veterans  were  adversely  affected  by  budget  limitations. 

RECOMMENDATIONS 

The  committee  recommends  that  once  a  measurable  period  of  oper- 
ation under  the  limited  program  has  elapsed  that  the  services  to  veter- 
ans be  carefully  re-evaluated  to  determine  whether  or  not  some  adjust- 
ment should  be  made  in  providing  more  or  perhaps  less  money  for  the 
contract  services  by  veterans  organizations  and  the  County  Service 
Officers  Program. 

REORGANIZATION  OF  THE  DIVISION  OF  FARM  AND  HOME 
PURCHASES,  DEPARTMENT  OF  VETERANS  AFFAIRS 

INTRODUCTION 

The  committee  met  in  San  Francisco  on  January  8,  1960,  to  receive 
testimony  on  personnel  changes  in  the  Division  of  Farm  and  Home 
Purchases  involving  a  proposed  reduction  of  57  personnel  positions. 
The  hearing  was  held  upon  request  of  Assemblyman  Mulford. 
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SCOPE 

Several  local  veterans  organizations  contended  that  service  to  the 
veteran  seeking  a  Cal-Vet  loan  Avould  be  substantially  diminished  if  the 
57  positions  were  eliminated. 

A  resolution  by  the  Veterans  Political  Council  of  San  Francisco, 
dated  November  30.  1959,  called  upon  the  Governor  to  ''immediately 
defer  making  effective  the  program  recommended  by  the  preliminary 
survey  of  November  4,  1959,  in  connection  with  the  Veterans  Home  and 
Farm  Loan  Division  until  the  pilot  program  now  in  effect  is  com- 
pleted." Other  veterans  groups  offering  substantially  similar  resolu- 
tions opposing  the  reorganization  were :  Veterans  of  Foreign  Wars  No. 
83  of  San  Francisco,  the  San  Francisco  County  Council  of  the  VFW, 
American  TjCgion  No.  292  of  Albany,  and  the  7th  and  14th  Districts 
of  the  American  Legion. 

Dr.  Angelo  May,  President  of  the  Veterans  Political  Council  of  San 
Franci.sco.  testified,  expressing  the  view  that  the  Veterans  Board  should 
have  been  consulted  "before  and  not  after  a  reshuffling  of  this  type." 

Mr.  Stewart  McHaffie,  an  attorney  for  the  Department  of  Veterans 
Aft'airs.  offered  the  0])inion  that  the  changes  involved  were  administra- 
tive in  nature  and  that,  although  the  board  had  authority  over  policy 
that  they  have  "no  right  to  specify  the  method,  manner  or  means  by 
which  the  director  ]nits  the  department  programs  and  policies  into 
effect." 

Mr.  Warren  Atherton,  also  an  attorney  for  the  Department  of  Vet- 
erans Affairs,  furnished  the  o]Mnion  that  "the  proposed  changes  are 
administrative  in  character  and  may  be  put  into  effect  at  any  time  by 
the  director." 

The  proposal  to  eliminate  positions  in  the  Department  of  Veterans 
Affairs  is  not  uni()ue,  and  Mr.  Joseph  Farber  cited  a  precedent  in  1958 
when  43  positions  in  the  department  were  eliminated  without  consulting 
the  Veterans  Board. 

Commanders  of  statewide  veterans  organizations  clarified  the  rela- 
tionship between  resolutions  passed  by  local  posts  and  the  policy  of  the 
statewide  organizations. 

Mr.  H.  R.  Rainwater,  California  Commander  of  the  Veterans  of 
Foreign  Wars,  indicated  that  the  resolutions  passed  by  posts  and 
county  councils  did  not  necessarily  reflect  the  policy  of  the  California 
Department  of  Veterans  of  Foreign  Wars.  He  said  that: 

"...  the  San  Francisco  County  Council  of  the  Veterans  of  For- 
eign Wars  did  submit  such  a  resolution  but  it  is  not  recognized  by 
the  Department  of  California  in  that  it  did  not  go  through  chan- 
nels and  is  not  approved  by  the  Department  of  California.  Vet- 
erans of  Foreign  Wars." 

Mr.  C.  S.  Foote,  Department  Commander  of  the  American  Legion, 
Department  of  California,  testified  that  the  California  Department : 

"...  has  no  mandate  on  this  subject.  It  has  never  been  under 
discussion  by  any  official  group  of  the  Department  of  California 
...  or  any  group  that  has  the  authority  to  speak  for  the  American 
Legion  as  a  whole.  I  resent,  as  department  commander,  any  other 
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group,  organization  or  individual  inferring  that  they  speak  for 
the  American  Legion  or  speak  for  all  veterans  groups,  which  has 
been  stated  in  these  articles.  The  American  Legion  is  forbidden, 
by  mandate,  both  in  our  department  and  in  the  national  organ- 
ization from  taking  jjart  in  any  political  campaigns,  endorsing 
candidates,  or  giving  official  viewpoints  on  any  subject  without  a 
mandate  from  the  organization  as  a  whole,  its  national  or  executive 
committee,  or  on  cases  where  a  definite  jiolicy  has  not  been 
established. ' ' 

Mr.  Foote  agreed  that  local  posts  had  the  right  to  pass  resolutions 
such  as  the  ones  discussed  but  with  the  qualification  that : 

"No  resolution  from  a  post  or  a  district  that  has  to  do  with  de- 
partmentwide  or  statewide  function  can  be  publicized  in  any  way 
or  taken  as  the  viewpoint  of  the  American  Legion  until  it  has  been 
duly  acted  upon  by  the  executive  committee  or  the  Department 
of  California.  Those  resolutions  are  on  their  way  up  .  .  .  but  they 
do  not  formulate  the  jiolicy  of  the  American  Legion  until  adopted 
on  the  department  or  state  level." 

Mr.  Philip  F.  O'Brien,  A'ice  Commander,  Department  of  California, 
Veterans  of  World  War  I,  testified  as  a  representative  of  the  depart- 
ment commander  of  his  organization.  Mr.  O'Brien  stated  that  the 
matter  of  reduction  of  personnel  had  not  been  officially  taken  up  by 
his  organization.  Ilis  personal  view  was  that : 

".  .  .  M'e  must  have  economy  in  government  and  we  think  this  is 
a  step  in  the  right  direction  ...  To  sum  it  all  up  I  want  to  say 
.  .  .  that  any  organized  opposition  that  comes  from  these  things 
is  just  from  a  small  minority  group.  They  do  not  speak  for  the 
Veterans  of  World  War  I  or  II  in  the  State  of  California." 

Mr.  Joseph  Farber,  Director  of  the  Department  of  Veterans  Affairs, 
testified  that  the  service  rendered  by  his  department  would  not  be 
curtailed.  He  stated  that  "we  only  have  $50  million  to  loan  out  every 
90  days  and  even  if  we  doubled  our  staff'  we  couldn't  improve  the 
service." 

Supporting  the  director's  contention,  Mr.  Bernard  Dalporto,  Dis- 
trict Manager  of  the  Division  of  Farm  and  Home  Purchases  in  San 
Francisco,  testified  that  the  waiting  period  between  the  time  for  ap- 
plication and  the  time  of  securing  a  loan  is  four  months  and  indicated 
that  M'ould  not  increase  the  number  of  loans  which  could  be  processed 
because  of  the  limitation  of  funds. 

Mr.  Harlan  J.  Johnson,  Assistant  Manager  of  the  Division  of  Farm 
and  Home  Purchases,  was  the  chairman  of  the  survey  team  recommend- 
ing the  reduction  in  personnel  and  testified  that  the  reduction  of 
employees  would  not  curtail  the  processing  of  loan  applications  in 
any  way. 

Legal  opinions  as  to  whether  the  director  must  discuss  proposed  pro- 
cedural changes  in  the  operation  of  a  division  and  reductions  in  staffing 
with  the  California  Veterans  Board  were  received  in  evidence. 

The  Attorney  General,  upon  request,  furnished  an  opinion  dated 
December  9,  1959,  indicating  that  the  director  had  sufficient  authority 
to  "consolidate,  abolish  and  create  divisions  in  the  department." 


16  ASSEMBLY   INTERIM    COMMITTEE 

FINDINGS 

The  committee  recognizes  the  reasonable  conclusions  that  the  elim- 
ination of  employees  could  result  in  the  curtailing  of  service  to  veterans 
seeking  farm  and  home  loans.  No  evidence  was  presented  which  indi- 
cated a  slowing  down  of  processing  loan  applications  for  any  other 
reason  than  availability  of  funds  for  that  purpose. 

The  reduction  of  administrative  costs  which  must  necessarily  result 
from  the  elimination  of  57  positions  without  curtailing  service  to  vet- 
erans must  be  regarded  as  good  management  and  an  encouraging  sign 
in  governmental  administration. 

RECOMMENDATIONS 

No  administrative  or  legislative  changes  appear  to  be  required. 
S.C.R.  49,  RELATING  TO  FARM  AND  HOME  PURCHASES 

INTRODUCTION 

The  committee  met  at  170  Fell  Street,  San  Francisco,  on  June  27, 
1960,  to  hear  testimony  on  problems  relating  to  farm  and  home 
purchases. 

SCOPE 

In  1957  the  Legislature  amended  the  Veterans  Farm  and  Home  Pur- 
chases Act  to  preclude  loans  for  the  purpose  of  refinancing  purchases 
of  farms  and  homes.  However,  the  amendment  made  provision  for  re- 
financing loans  in  cases  where  the  veteran  had  an  application  on  file 
for  such  loan  prior  to  July  2,  1957.  Loans  for  such  persons  have  not 
been  available,  however,  due  to  language  placed  in  the  amendment  per- 
mitting refinancing  only  if  the  department  had  funds  in  excess  of  the 
amount  needed  for  new  loans.  It  is  estimated  that  about  15,000  veterans 
were  affected  by  this  provision.  It  is  not  known  how  many  of  these  still 
desire  refinancing  through  the  program. 

S.C.R.  49  was  designed  to  alleviate  this  situation  by  expressing  the 
will  of  the  Legislature  in  a  resolution  calling  for  keeping  "good  faith 
with  veterans  who  filed  applications  prior  to  July  2,  1957,  be  carried 
out  by  the  Department  of  Veterans  Affairs  by  processing  a  proportion 
of  those  applications  each  month  through  a  selective  method  which  will 
consider  the  original  date  of  application  and  urgency  of  need,  among 
Other  factors." 

FINDINGS 

The  Legislature  intended  to  maintain  good  faith  with  those  persons 
who  applied  before  the  cutoff  date.  However,  this  intention  needs  to  be 
implemented  by  legislation  which  will  authorize  the  Department  of 
Veterans  Affairs  to  provide  necessary  funds  for  refinancing  purposes. 

The  Department  of  Veterans  Affairs  needs  legislative  guidance  in 
determining  the  meaning  of  "urgency  of  need"  as  set  forth  by  the 
resolution. 

RECOMMENDATIONS 

Remedial  legislation  is  reconimended  wliicii  will  provide  a  formula 
whereby  funds  be  made  available  for  ext(Muling  refinancing  loans  to 
those  veterans  wlio  have  applied  before  July  2.  1957. 


MILITARY  AND  VETERANS  AFFAIRS  17 

FIRE  AND  LANDSLIDE  INSURANCE  POLICIES  ISSUED  THROUGH  THE 

DEPARTMENT  OF  VETERANS  AFFAIRS  TO  PURCHASERS  OF 

FARMS  AND  HOMES  UNDER  THE  CAL-VET  PROGRAM 

INTRODUCTION 

The  committee  met  on  June  27,  1960,  in  San  Francisco  to  receive 
testimony  on  the  extent  of  all  physical  loss  insurance  coverage  on  homes 
purcliased  under  the  California  veterans  farm  and  home  program. 

SCOPE 

Every  veteran  who  purchases  a  home  under  the  California  veterans 
farm  and  home  loan  program  is  required  to  insure  the  property  from 
loss  by  fire  and  other  perils. 

A  signatory  program  which  included  approximately  300  companies 
has  been  in  effect  since  1936.  The  signatory  group  consisted  of  carriers 
who  were  willing  to  participate  in  the  insurance  program  providing 
all  physical  loss  coverage  at  a  uniform  premium  rate.  In  addition  they 
were  required  to  assume  full  responsibility  in  the  event  of  the  financial 
collapse  of  any  company  in  the  group. 

It  was  reported  by  a  representative  of  the  California  Association  of 
Insurance  Agents  that  through  the  years  a  contracts  committee  consist- 
ing of  representatives  of  the  participating  companies  and  the  Depart- 
ment of  Veterans  Affairs  selected  the  companies  which  were  to  be  ad- 
mitted to  the  signatory  group.  It  was  emphasized,  perhaps  in  support 
of  the  method  of  selection,  that  the  signatory  group  has  had  occasion 
to  "pick  up  the  tab"  for  signatory  companies  that  failed. 

It  was  very  clear  that  the  veteran  had  his  choice  of  insurance  com- 
panies provided  they  were  members  of  the  signatory  group.  The  veteran 
was  also  free  to  select  his  agent  or  broker  as  long  as  he  represented  a 
member  company  of  the  signatory  group. 

The  insurance  protection  provided  by  the  signatory  group  included 
coverage  for  losses  due  to  landslide  or  subsidence.  The  contract  assuring 
that  protection  was  terminated  on  December  1,  1960.  It  was  evident  at 
the  public  hearing  that  the  Department  of  Veterans  Affairs  desired 
that  any  new  contract  should  provide  coverage  for  losses  arising  from 
these  causes. 

Subsequent  to  the  date  of  the  public  hearing  it  was  learned  that  a 
new  contract  has  been  negotiated  and  awarded  to  a  single  carrier.  The 
new  insurance  provides  protection  from  all  physical  losses,  including 
landslide  or  subsidence.  A  ncAV  feature  is  a  $100  deductible  provision. 

A  significant  result  of  awarding  of  a  new  contract  was  the  elimina- 
tion of  the  signatory  group.  Existing  insurance  policies  with  signatory 
group  members  may  be  continued  until  expiration  of  the  policies.  All 
new  policies  must  be  purchased  from  the  single  carrier  which  was 
awarded  the  new  contract. 

The  question  arises  whether  or  not  other  companies  which  are  willing 
to  provide  the  same  coverage  at  the  same  premium  rate  will  be  per- 
mitted to  furnish  insurance  to  veterans  purchasing  homes  under  the 
California  veterans  program.  It  is  not  known  at  this  writing  whether 
interested  companies  will  be  accepted  and  become  components  of  a  new 
signatory  group  which  will  again  provide  the  veteran  with  the  opportu- 
nity to  choose  his  insurance  carrier  and  his  agent  or  broker  who  will 
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service  the  policy.  The  policy  service  aspect  is  a  matter  of  importance, 
and  it  is  not  clear  how  the  present  single  carrier  intends  to  service  the 
individual  insured. 

FINDINGS 

The  essential  service  to  be  provided  under  an  insurance  program 
would  appear  to  be  (1)  advice  to  the  veteran  as  to  his  insurance  needs, 
reflecting  changes  in  values  from  time  to  time  and  additions  to  the 
pro])erty ;  (2)  ])ronipt  ('laiiiis  service  assuring  the  veteran  that  he  will 
receive  an  objective  and  syiii])ath('ti('  adjustment;  (3)  assurance  that 
insurance  losses  can  be  mot  from  the  resources  of  the  company  or  com- 
panies providing  coverage,  either  directly  or  by  reassignment  of  risks. 

Any  comparison  of  alternative  programs  should  take  into  account : 

1.  Types  of  insurance  coverage  provided. 

2.  Rates. 

3.  Insurance  advisory  services. 

4.  Claims  or  adjustment  services. 

5.  "Whetlier  tlie  costs  of  the  services  are  assumed  by  the  contracting 
insurance  company  oi-  by  the  department. 

Many  questions  remain  uuanswer(Hl  in  connection  with  the  awarding 
of  the  new  contract.  Of  ]tarticular  significance  is  the  question,  to  what 
degree  should  the  State  participate  in  an  insurance  program  of  this 
type.  There  is  a  question  as  to  whether  under  this  system  the  veteran 
will  receive  adequate  counsel  in  respect  to  his  insurance  needs.  It  is 
apparent  that  much  more  factual  information  must  be  obtained  by  this 
committee  concerning  the  awarding  of  the  new  contract. 

RECOMMENDATIONS 

Enact  legislation  which  will  (Establish  a  clear  standard  of  conduct 
for  the  Department  of  Veterans  Aifairs  in  conducting  renewal  negotia- 
tions. 

LIFE   INSURANCE   POLICIES  WHICH   PROTECT  THE  VETERANS  MAKING 
PURCHASES   UNDER  THE   FARM  AND   HOME   PURCHASES  ACT 

INTRODUCTION 

Sharp  criticism  was  directed  at  the  Department  of  Veterans  Affairs 
for  developing  the  extension  of  the  mortgage  redemption  insurance 
program  for  veterans  who  i)u?'chased  homes  under  llu^  California  vet- 
eran pi'ograiii  at  a  liearintr  conducted  ])\'  this  comniittee  on  -Inne  27, 
lIHiO. 

SCOPE 

The  mortgage  redemi)tion  insurance  ])rogram  provides  for  ]niyment 
of  the  priiu'ipal  balance  of  a  California  veteran  home  loan  in  the  event 
of  the  death  of  the  veteran  prior  to  full  jiayment  of  the  loan. 

The  extension  of  additional  insurance  to  veterans  was  criticized 
because  it  is  alleged  that  it  offers  through  1h(>  State  of  California  indi- 
vidual life  insurance  payable  to  any  beneficiary  designated  by  the  in- 
sured where  Ihe  State  has  no  interest  or  responsibility  whatsoever.  The 
critics  of  the  j)rogram  co^^tend  that  the  State  is  making  services  avail- 
able, at  taxpayers'  expense,  to  act  as  an  agency  for  a  private  insurance 
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company  fur  the  sole  profit  of  the  eoinpany  when  no  need  exists  wliioh 
cannot  be  met  by  private  enterprise  competing  in  a  free  marltet. 

The  supporters  of  the  extended  benefits  represented  to  the  committee 
that  the  additional  insurance  amounts  to  approximately  $1,200  per 
person.  It  is  further  contended  that  this  cash  surplus  paid  upon  the 
death  of  an  insured  veteran  was  (|uite  essential  to  his  survivors  in  the 
event  it  became  necessary  to  put  the  property  in  good  order  for  pur- 
poses of  a  sale  occasioned  by  the  death  of  the  veteran. 

FINDINGS 

Mortgage  redemption  insurance  protects  both  the  ^tate  of  California 
and  the  veteran's  family. 

There  appears  to  be  a  critical  ciuestion  about  the  actual  purpose  of 
the  additional  insurance  coverage  and  the  role  of  the  Department  of 
Veterans  Affairs  in  making  it  available,  particularly  when  the  insured 
is  permitted  to  designate  anyone  as  his  beneficiary. 

RECOMMENDATIONS 

Legislation  which  will : 

(1)  Provide  the  Department  of  Veterans  Affairs  with  clear-cut  limits 
as  to  what  benefits  can  be  extended  to  California  veterans. 

(2)  Re-emphasize  the  purposes  for  which  the  benefits  were  originally 
intended  in  order  to  curtail  over-stepping  those  limitations. 

H.R.  360,  RELATING  TO  A  VETERANS  HOME  IN  SAN   DIEGO 

INTRODUCTION 

An  enthusiastic  representation  of  various  veterans  groups  presented 
information  relative  to  the  establishment  of  a  veterans  home  in  South- 
ern California  at  a  public  hearing  in  San  Diego  on  September  19,  1960. 

SCOPE 

From  the  testimony  presented  it  was  evident  there  was  a  strong- 
desire  by  veterans  groups  in  Southern  California  to  establish  a  vet- 
erans home  in  that  area  comparable  to  the  present  home  in  Napa 
County. 

Proponents  urged  the  committee  to  initiate  action  to  acquire  the 
former  naval  hospital  at  Corona  as  a  possible  site.  The  property  has 
been  declared  surplus  and  could  be  obtained  by  the  State  of  California. 
Various  plans  w'ere  introduced  to  illustrate  the  adaptability  of  the 
former  naval  hospital  to  meet  the  needs  of  veterans  requiring  domicil- 
iary care. 

The  statistical  data  presented  to  the  committee  indicated  that  a 
great  many  veterans  reside  in  Southern  California.  However,  it  was 
not  clear  just  how  many  veterans  require  domiciliary  care  at  this  time, 
nor  how  many  might  require  it  in  future  years. 

Colonel  Dunmire,  Superintendent  of  the  Veterans  Home,  informed 
the  committee  that  there  are  three  types  of  services  available  at  the 
Veterans  Home  in  Yountville,  Napa  County,  i.e.,  hospital,  intermediate- 
type  care  or  long-term  care  (chronic  disabilities),  and  domiciliary 
ambulatory  care.  A  total  of  1,85-4  patients  were  at  the  home  on  June 
30,  1960.  The  maximum  number  which  may  be  accommodated  is  2,-412. 
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There  Avere  48  applicants  on  the  waitin<z-  list  for  hospital  care.  An- 
other five  applicants  were  -waitinfr  admission  for  intermediate-type 
care.  Five  women  were  on  the  waiting:  list  for  domiciliary  care,  and 
there  was  no  waiting  list  for  male  veterans  who  reqnire  domiciliary 
care.  Colonel  Dnnmire  indicated  that  there  were  386  domiciliary  care 
beds  available  for  male  veterans  who  could  qualify  for  admission. 

Despite  the  availability  of  these  accommodations  it  was  tlie  opinion 
of  Colonel  Dunmire  that  there  would  probably  be  a  compelling:  need 
for  hospital  care  and  long-term  care  facilities  in  the  future. 

The  matter  of  location  of  such  a  facility  should  be  determined  on 
the  basis  of  veteran  population,  availability  of  collateral  services  and 
convenience  for  visiting  relatives  who  are  a  vital  factor  in  the  satis- 
factory adjustment  of  veterans  to  the  environment  of  a  veterans  home. 

FINDINGS 

The  committee  made  the  following  findings : 

(1)  A  majority  of  the  California  veterans  reside  south  of  the  Te- 
hachapis. 

(2)  Current  statistical  data  is  not  indicative  as  to  how  many  veterans 
now  or  in  the  future  will  require  the  type  of  care  which  is  available 
at  a  veterans  home. 

(3)  The  surplus  Corona  property-  is  worthy  of  further  investiga- 
tion by  the  State  as  a  possible  site  for  some  state  institution  or  facility. 

RECOMMENDATIONS 

The  committee  instructed  the  chairman  to  notify  the  Governor  and 
the  Department  of  Finance  that  the  surplus  facilities  at  Corona  will  be 
available  for  sale  to  the  State  of  California,  and  that  immediate  steps 
should  be  taken  to  obtain  this  facility  for  the  State  in  view  of  the 
rather  apparent  value  it  will  have  in  the  next  few  years. 
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LETTER  OF  TRANSMITTAL 

State  Capitol 
Sacramento,  California,  January  2,  1961 
Hon.  Ralph  M.  Brown 
Speaker  of  the  AssemMy 
Assemhly  Chamhers 

State  Capitol,  Sacramento,  California 

Dear  Mr.  Speaker  and  Members  of  the  AssemMy: 

Your  Interim  Committee  on  Natural  Resources,  Planning  and  Public 
Works  submits  herewith  the  report  of  its  activities  during  the  interim 
following  the  close  of  the  1959  Session. 

Contained  herein  are  the  findings  and  recommendations  on  the  vari- 
ous subjects  studied  as  well  as  a  summary  of  the  testimony  received  at 
these  hearings. 

It  is  hoped  that  the  information  contained  herein  may  aid  in  reaching 
conclusions  with  respect  to  the  problems  of  mutual  interest. 

Respectfully  submitted, 

Lloyd  W.  Lowrey,  Chairman  Louis  Francis 

Vernon  Kilpatrick,  Vice  Chair-  W.  S.  Grant 

man  Sheridan  Hegland 

Tom  Carrell  Milton  Marks 

Lou  Cusanovich  Charles  W.  Meyers 
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SUBCOMMITTEE  ON  BAY  AND  WATER  POLLUTION 

CANDLESTICK   COVE   PROBLEM 

December  21,  1959 
INTRODUCTION 

Following  are  a  few  brief  observations  on  the  background  of  this 
subcommittee  and  the  activities  up  to  the  present  time. 

The  original  house  resolution  was  introduced  at  the  1957  Regular 
Session  giving  this  subcommittee  authority  to  investigate  the  bay  and 
water  pollution  problems,  and  this  subcommittee  held  a  meeting  in  the 
supervisors  chambers  in  San  Francisco  on  September  23.  1958,  to  deter- 
mine where  existing  pollution  laws  have  failed  and  why  the  people 
have  been  required  to  live  with  the  "big  stink"  as  it  has  been  referred 
to  and  the  law  enforcement  necessary  in  the  Candlestick  Cove  area. 

From  previous  testimony,  it  would  appear  that  the  delay  in  solving 
the  odor  problem  at  Candlestick  Cove  is  typical  of  the  law  enforcement 
on  water  pollution.  The  people  are  entitled  to  quicker  action  to  clean 
up  these  nuisances. 

As  a  result  of  the  subcommittee  hearings,  the  Legislature  at  the  1959 
Session  passed  A.B.  1974  and  it  was  felt  that  this  bill  would  resolve 
many  of  the  pollution  problems  facing  the  State  and  help  bring  about 
a  correction  of  the  Candlestick  Cove  situation.  Now  better  than  a  year 
has  passed  and  this  situation  is  still  very  much  with  us,  only  with 
different  problems.  Some  major  corrections  have  been  made  as  far  as 
the  garbage  disposal  is  concerned,  but  still  the  "big  stink"  is  here. 

SUMMARY  OF  THE  TRANSCRIPT 

Outlined  below  is  a  summary  of  what  has  occurred  at  Candlestick 
Lagoon  since  the  previous  legislatiAT  hearings  on  the  matter : 

(1)  At  the  time  of  the  1958  hearing,  the  Sanitary  Fill  Company 
was  dumping  garbage  into  the  lagoon  and  wanted  to  continue  to  do  so. 
This  particular  operation,  according  to  investigations,  was  the  largest 
single  source  of  hydrogen  sulphite  in  the  area. 

By  waj'  of  background,  the  Sanitary  Fill  Company  serves  the  people 
of  San  Francisco  by  disposing  of  the  city's  garbage  and  refuse  collected 
by  the  two  scavenger  companies  in  the  city.  The  disposal  operation  is 
carried  out  in  the  Candlestick  Lagoon  area  under  a  franchise  granted 
to  the  company  by  the  City  and  County  of  San  Francisco.  The  problem 
with  which  so  many  parties  now  are  concerned,  what  has  been  termed 
the  "big  stink"  at  Candlestick  Cove,  arose  when  the  freeway  was 
placed  as  a  barrier  across  Candlestick  Cove  by  the  State  of  California. 

While  there  are  several  contributors  to  this  problem,  each  of  which 
must  do  certain  specific  things  to  alleviate  the  odor.  Sanitary  Fill  Com- 
panj'  is  meeting  its  obligations. 

(7) 
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To  date,  the  Sanitary  Fill  Company  has  complied  with  the  San 
Francisco  Bay  Regrional  Water  Pollution  Control  Board's  requirements, 
at  least  substantially  so.  It  did  so  by  dikinj^  off  the  northern  part  of  the 
laproon,  lowering:  the  water  level  therein,  and  confininof  its  refuse  dis- 
posal operations  to  dry  land.  They  stopped  dumpinj;  refuse  in  the  la- 
g:oon,  stopped  open  burning,  constructed  a  solid  eight-foot  high  fence 
between  the  fill  area  and  the  freeway  to  screen  objectionable  sights, 
paid  the  Bayshore  Sanitary  District  for  construction  of  a  ditch  to 
maintain  its  access  to  the  bay,  co-operated  with  the  Department  of  Fish 
and  Game  by  installing  a  fish  screen,  and  netted  fish  trapped  in  the 
area.  The  Sanitary  Fill  Company  is  working  with  the  City  and  County 
of  San  Francisco ;  with  committees  of  the  California  State  Legislature ; 
with  the  State  Division  of  Highways;  with  the  Southern  Pacific  Com- 
pany; with  the  Bayshore  Sanitary  District;  with  the  Air  and  Water 
Pollution  Control  Boards;  and  have  altered  their  method  of  operation 
to  comply  with  all  reciuirements  of  all  interested  parties. 

(2)  The  second  source  of  hydrogen  sulphite  in  the  Candlestick  Cove 
area,  though  to  a  lesser  extent  than  the  dumping  of  garbage  into  the  la- 
goon, was  by  the  Bayshore  Sanitary  District,  along  with  the  Consoli- 
dated Chemical  Company,  the  Southern  Pacific  Company,  the  Brisbane 
Sewer  Maintenance  District  who  were  discharging  sewage  and/or  in- 
dustrial waste  into  the  lagoon  through  an  eight-foot  brick  sewer.  This 
sewer  also  served  the  County  of  San  Mateo  for  its  storm  water  drainage, 
and  the  Crocker-Huffman  Land  Companj^'s  development  around  Bris- 
bane. The  Regional  Water  Pollution  Control  Board  has  given  waste 
discharge  requirements  for  correcting  all  the  situations  mentioned. 

The  Crocker-Huffman  Land  Company  has  at  the  present  time  under 
construction  a  plant  designed  to  meet  the  regional  board's  waste  dis- 
charge re(juirements.  It  will  provide  service  for  the  newly  developed 
area  around  Brisbane,  and  it  will  also  provide  sewage  treatment  for 
the  Brisbane  Sewer  Maintenance  District  by  contractual  arrangement. 

When  the  Sanitary  Fill  Company  diked  oft'  the  northern  part  of  the 
lagoon,  this  made  it  necessary  to  construct  a  ditch  at  the  terminus  of 
the  eight-foot  brick  sewer  to  discharge  Bayshore  Sanitary  District 
waste.  Construction  was  paid  for  by  the  Sanitary  Fill  Company.  Essen- 
tially this  ditch,  also  known  as  the  Visitacion  Drain,  is  a  large  culvert 
which  crosses  underneath  the  Bayshore  Freeway  and  empties  into 
San  Francisco  Bay. 

The  Regional  Water  Pollution  Board  very  strenuously  objects  to  con- 
veyance in  an  open  ditch  of  raw  sewage  to  a  point  where  it  is  proposed 
to  be  picked  up  by  pumps  and  then  handled  in  one  of  two  ways,  either 
by  pum])ing  it  to  the  City  of  San  Francisco's  treatment  plant  or  into  a 
treatment  plant  to  be  provided  by  the  district.  However,  this  means 
that  even  if  this  were  done,  you  would  still  have  this  open  ditch  carry- 
ing raw  sewage. 

In  summary,  the  Sanitary  Fill  Company  is  essentially  in  compliance, 
Bri.sbane  is  well  on  its  way  to  compliance  because  of  the  Crocker- 
Huffman  plant  now  under  construction.  The  Bayshore  Sanitarj-  Dis- 
trict is  not  meeting  the  board's  retjuirements  at  the  present  time  and 
is  exploring  every  legal  loophole,  utilizing  every  available  legal  means 
of  eitht'r  prolonging  compliance  with  the  regional  board's  requirements 
or  avoiding  them  altogether. 
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As  a  result,  the  Rerrional  Water  Pollution  Control  Board  has  ordered 
the  Bayshore  Sanitarj-  District  to  present  by  January  31,  1960.  a  firm 
and  final  schedule  for  meeting  the  requirements  imposed  by  the  board, 
or  the  board  will  bring  action  to  compel  compliance  by  the  issuance  of 
a  ''cease  and  desist"  order. 

The  Bayshore  Sanitary  District  problem  is  not  a  new  one.  As  long 
ago  as  1931.  the  State  Department  of  Public  Health  made  a  study  of 
the  sewage  disposal  problems  for  the  Bayshore  district  and  at  that 
time  there  was  visible  evidence  of  pollution.  However,  isolation  was 
adequate  to  prevent  complaints.  Since  1931  the  problem  has  been 
greatly  aggravated  because  of  the  inability  to  maintain  the  original 
isolation  and  the  wastes  are  now  discharired  through  an  open  ditch 
adjacent  to  the  freeway  connecting  San  Francisco  County  with  areas 
to  the  south.  Conditions  change,  as  in  the  current  case,  and  an  intoler- 
able nuisance  exists. 

In  this  day  of  ci^^lized  society,  this  situation  of  dumping  raw  un- 
treated sewage  and  industrial  waste  into  the  bay  is  a  moral  disgrace. 
Under  the  Meyers  amendments  to  the  Dickey  Act.  this  "big  stink"  is 
bad  enough  to  demand  action  and  must  end  immediately. 

The  California  Department  of  Fish  and  Game  is  also  preparing  to 
take  legal  action  against  the  Bayshore  Sanitarv  District  for  violation 
of  Section  5650  of  the  State  Fish  and  Game  Code  and  is  now  in  the 
process  of  making  water  tests  and  preparing  for  vio-assays  on  the  water 
at  the  mouth  of  the  Visitacion  outfall.  Evidence  indicates  this  di.scharge 
problem  has  been  discussed  and  worked  on  over  a  period  of  better  than 
15  years,  and  it  does  not  seem  to  be  much  closer  to  solution  now 
than  it  was  then.  It  is  the  department  "s  feeling  that  all  of  those  who 
have  authority  should  proceed  to  use  it  in  an  attempt  to  speed  up  a 
solution  to  the  problem.  This  would  be  a  criminal  action  under  the  Fish 
and  Game  Code  for  dumping  wastes  into  the  Bay  deleterious  to  fish- 
life. 

(3)  Digest  of  Bayshore  Sanitarj'  District  testimony:  At  the  present 
time,  very  little  hydrogen  sulphite  exists  in  the  area  or  other  o<lors 
that  can  be  attributed  to  sewage  in  any  manner.  It  is  true  that  the 
ditch  odor  is  occasionally  unpleasant,  but  the  main  problem  now 
confronting  the  Bayshore  Sanitary  District  is  the  control  of  water 
pollution  rather  than  that  of  odor  nui;sance,  as  has  been  claimed. 

The  district  is  preparing  specifications  and  plans  for  a  dam  at  a 
point  where  the  tidal  sea  water,  when  backed  into  the  ditch,  admittedly 
creates  some  hydrogen  sulphite.  Behind  the  dam,  a  skimming  device 
will  be  constructed  to  remove  floating  materials  and  industrial  solids. 
Settleable  solids  will  be  retained  within  the  basin  so  formed  at  the 
time,  and  if  necessary,  chemicals  will  be  added  at  the  outfaU  to  control 
other  odor  formation  materials. 

In  addition  to  the  dam  and  skimming  basin,  the  district  is  consider- 
ing the  feasibility  of  construction  of  a  small  diameter  pipeline  along 
the  side  of  the  ditch  to  carry  only  the  sewage  and  industrial  wastes 
from  the  eight-foot  brick  sewer.  Such  a  pipeline  would  be  so  designed 
that  the  ditch  would  be  dry  along  its  entire  length  and  the  outflow 
would  empty  into  the  skimming  basin,  except  in  times  of  heavy  storm 
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runoff.  Then  the  ditch  "would  carry  the  storm  waters  and  the  dam 
would  be  overtopped  and  the  runoff'  would  carry  into  the  Bay. 

During  flood  stages  almost  every  treatment  plant  in  the  entire  State 
is  bypassed  as  a  matter  of  policy  and  sewage  and  rainwater  intermix 
and  are  allowed  to  pour  into  our  rivers  and  harbors. 

The  Bayshore  Sanitary  District  agrees  that  floodwaters  should  be 
treated  along  with  sewage  at  all  times  and  feels  that  some  manner  of 
separating  them  from  sewage  flow  sliould  be  accomplished  or  that  they 
should  be  treated  as  sewage  and  not  allowed  to  pollute  state  waters. 
However,  the  district  alone  should  not  be  asked  to  take  such  a  step 
unless  it  becomes  state  law.  They  request  this  subcommittee  to  give 
serious  consideration  to  such  legislation. 

Threatened  litigation  will  solve  nothing.  The  district  is  willing  to 
"cease  and  desist"  as  soon  as  intelligent  answers  are  arrived  at  through 
M'illingness  of  the  several  parties  involved  to  work  toward  a  sensible 
solution. 

LIST  OF  PERSONS  TESTIFYING  BEFORE  THE  COMMITTEE 

December  21,  1959 

John  B.  Harrison,  Executive  Officer,  Regional  Water  Pollution  Control  Board  for 

the   San    Francisco   P>ay,   Region   II. 
Albert  (Jol(ll)erf,',   Assistant  Attorney   General,   State  of  California. 
Eugene  Howell,  Public  Health  Engineer,  San  Mateo  County  Department  of  Public 

Hcaltii    and    Welfare. 
Conrad  B.  Reisch,  General  Counsel,  Bayshore  Sanitary  District. 
William  .1.  O'Connell,   Engineering  Consultant,  Bayshore  Sanitary   District. 
Reuben  H.  Owens,  Director,  Public  Works,  City  and  County  of  San  Francisco. 
Elmer   Robinson,    Chief,   Air   Analysis    Section,    Bay   Area   Air   Pollution    Control 

District. 
Frank  Stead,  State  Department  of  Public  Health. 

Rt)l)ert  L.  Jone.s,  Regional  Manager,  California  Department  of  Fish  and  Game. 
Raymond   Van   Tassell,   Chairman   for  the   Associated   Sportsmen   of  the   Pollution 

Control  Committee. 
Joe  Moliiiari,  President,  Sanitary  Fill  Company. 
Donald  Donaldson,  Secretary,  Aquatic  Resources  Committee. 


REPORT  ON  NATURAL  RESOURCES,  PLANNING  AND  PUBLIC  WORKS       11 

POLLUTION   OF   SAN   FRANCISCO   BAY 

April  28,  1960 
INTRODUCTION 

The  purpose  of  the  hearing  on  April  28,  1960  was  to  secure  all  avail- 
able facts  with  reference  to  pollution  of  the  San  Francisco  Bay.  The 
committee  called  the  hearing  to  find  out  what  causes  the  pollution,  what 
can  be  done  to  remedy  the  situation,  to  determine  if  there  are  any 
weaknesses  in  the  law  and  what  should  be  done  to  correct  these  weak- 
nesses. It  is  an  established  fact  that  the  San  Francisco  Bay  is  classified 
as  one  of  the  worst  polluted  bodies  of  water  in  the  State  of  California. 
Reuben  H.  Owens,  Director  of  Public  "Works,  City  and  County  of 
San  Francisco :  Mr.  Owens  reported  on  a  recently  completed  survey  of 
drainage  outlets  to  the  waters  surrounding  San  Francisco.  These  out- 
lets total  about  1,800,  approximately  340  of  which  carry  nothing  but 
storm  water,  230  of  which  cannot  be  identified,  400  are  vertical  outlets 
from  washbasins,  and  a  total  of  some  830  are  sewer  outlets.  These 
sewer  outlets  are  broken  down  as  follows :  748  are  on  Port  Authority 
property  (710  of  these  748  are  direct  drops  to  the  Bay)  ;  eight  are  on 
Army  property;  five  on  Navy  property;  and  69  are  the  city's.  This 
is  a  brief  summary  of  all  the  pipes  we  have  found,  and  when  we 
examine  them  and  categorize  them,  we  will  be  in  a  position  to  have  them 
all  corrected. 

Mr.  Owens  also  exhibited  a  map  of  San  Francisco  indicating  in  which 
areas  sewage  is  presently  being  treated. 

A  pumping  station  is  to  be  built  at  Washington  and  Drumm  Streets 
in  the  produce  area.  We  have  not  been  able  to  start  building  this  plant 
because  we  have  not  yet  acquired  the  property.  The  board  of  supervisors 
has  adopted  a  policy  that  they  would  not  disturb  individual  produce 
merchants  until  they  could  move  all  the  merchants  at  one  time  because 
moving  each  individually  would,  in  effect,  put  them  out  of  business. 

The  large  wholesale  produce  firm  of  Jacobs,  Malcolm  and  Burtt  is 
now  located  on  the  site  on  which  it  is  proposed  to  build  the  pumping 
station,  and  they  are  very  reluctant  to  be  moved  at  this  time  and  will 
express  their  objections  to  the  supervisors  committee. 

A.  B.  Crowley,  San  Francisco  Department  of  Public  Health:  The 
City  Department  of  Public  Health  has  made  complete  and  compre- 
hensive bacteriological  surveys  of  the  waters  of  the  bay  and  ocean  and 
of  Aquatic  Park  for  a  period  of  five  years  prior  to  the  construction 
of  the  North  Point  treatment  plant.  We  continued  the  sampling  after 
construction  and  have  reports  for  a  total  of  15  years.  These  samplings 
show  the  difference  in  pollution  after  construction  of  the  plants.  It 
appears  that  now  we  will  have  to  quarantine  Aquatic  Park  again  and 
prohibit  swimming  due  to  the  extreme  pollution. 

In  February  1948  the  Department  of  Public  Health  notified  the 
Port  Authority  and  others  concerned  that  we  were  constructing  the 
North  Point  plant  and  to  make  plans  to  intercept  their  sewage  and 
bring  it  into  the  treatment  plant.  By  reference  to  a  map,  we  can  deter- 
mine which  outlets  are  not  connected  to  the  sewer  lines.  Many  of  these 
are  on  Port  Authority  property.  We  feel  that  in  view  of  the  $20  million 
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we  have  spent  in  San  Francisco  on  sewage  treatment  plants,  these  out- 
lets should  be  connected.  The  Department  of  Public  Health  regrets  the 
necessity  of  closing  Aquatic  Park  to  swimming,  but  it  is  necessary. 

Frank  Stead,  Chief,  Division  of  Environmental  Sanitation,  State 
Department  of  Public  Health :  The  requirements  of  statutes  and  regu- 
lations which  are  pertinent  are  included  in  Chapter  604  enacted  at 
the  1957  Regular  Session  of  the  Legislature  instructing  the  State  Health 
Department  to  set  bacterial  and  other  standards  for  recognized  water 
contact  sports  areas.  The  State  Board  of  Health  did  adopt  such  bac- 
terial standards  of  assured  safety.  These  standards  refer  to  coliforra 
concentration  in  the  water  and  state  that  they  shall  not  exceed  10  per 
milliliter  more  than  20  percent  of  the  time,  and  converselj^  80  percent 
of  the  time  the  water  shall  meet  these  standards. 

For  the  1959  bathing  season,  based  almost  entirely  on  the  laboratory 
work  of  the  Department  of  Public  Works  and  contained  in  a  report  of 
the  Bureau  of  Sanitary  Engineering,  it  was  shown  that  this  bacterial 
standard  was  not  met  during  the  bathing  season  of  1959 ;  that  instead 
of  exceeding  this  number  20  percent  of  the  time  as  is  the  limit  in  the 
regulations,  this  number  was  exceeded  40  percent  of  the  time.  Here  the 
State's  requirements  for  bacterial  standards  were  not  met  and  to  date 
in  1960,  the  situation  is  unchanged.  Our  department  and  the  City 
Health  Department  feel  that  it  should  be  a  mandatory  obligation  to  stop 
the  water  contact  sports  in  these  demonstrated  areas. 

Rae  Watts,  Port  Director,  San  Francisco  Port  Authority:  I  think 
it  appropriate  for  me  to  make  certain  statements  relative  to  our  posi- 
tion. First,  the  emphasis  seems  to  have  been  upon  the  condition  at 
Aquatic  Park.  For  the  record,  I  want  to  state  that  all  of  the  large 
restaurants  in  the  Fisherman's  Wharf  area  which  are  the  primary 
public  attraction  in  the  area  are  all  connected  to  the  sewer.  The  sewage 
goes  to  a  pumping  station,  and  the  pumping  station  moves  it  to  the 
treatment  plant. 

Second,  reference  has  been  made  to  the  fact  that  we  have  not  con- 
nected any  of  the  piers  to  the  sewer.  Frankly,  we  have  not  under- 
taken any  plans  to  do  that.  The  piers  are  used  only  intermittently, 
certainly  not  on  Aveekends  and  only  during  the  time  when  vessels  are 
tied  up  to  the  facilities.  We  are  now  in  the  process  of  connecting  the 
Ferry  Building  to  the  city  sewer  and  by  the  end  of  this  year,  some- 
where between  150  and  200  outlets  that  now  go  into  the  bay  will  be  con- 
nected. However,  the  value  of  that  relates  directly  to  the  completion  of 
the  pumping  station  at  Drumm  Street.  With  the  few  outlets  on  our 
piers,  we  doubt  that  we  are  a  major  cause  of  pollution  or  that  we  are 
contributing  to  the  problem  to  any  great  extent. 

In  the  area  west  of  Jones  Street,  our  investigation  shows  that  there 
are  in  the  neighborhood  of  85  outlets  that  go  directly  into  the  bay.  These 
we  feel  are  only  a  nominal  j^art  of  the  cause  of  the  problem  at  Aquatic 
Park.  There  are  certain  other  factors  which  contribute  to  the  condition 
such  as  Alcatraz,  Treasure  Island  and  the  Yacht  Harbor.  We  are  not 
stating  that  our  situation  does  not  contribute,  but  we  think  it  is  only  a 
nominal  contribution  to  the  problem. 

E.  C.  Waterman,  Chief  Engineer,  Marketing  Service  Department, 
Standard  Oil  Company  of  California :  Our  plant  has  been  at  Northside 
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for  roughly  36  years  and  over  a  period  of  years,  we  have  continually 
tested  our  oil  lines  under  pressure  for  breaks  or  leaks.  In  September 
1959  we  were  advised  by  Mr.  Watt's  predecessor  that  there  was  an  oil 
slick  on  the  lagoon  near  Castinello's  Restaurant.  We  immediately  in- 
vestigated, tested  our  lines  and  shortly  thereafter  the  oil  slick  disap- 
peared. In  October  1959  we  made  a  delivery  of  gasoline  into  our  plant 
and  in  trying  to  reconcile  our  records,  we  felt  there  was  a  discrepancy. 
We  continued  our  tests  and  found  there  was  a  leak.  We  made  repairs 
and  it  tested  out  tight.  On  the  first  of  March  1960  in  co-operation  with 
the  Port  Authority,  we  made  tests  of  all  lines  again  and  found  we 
lacked  pressure  which  indicated  we  had  a  leak  just  opposite  the  Ex- 
position Grotto.  We  excavated  and  found  a  hole  created  by  electrolysis 
caused  by  an  attached  ground  wire  to  a  water  pipe.  We  have  the  situ- 
ation cleared  and  as  has  been  stated  by  Mr.  Watts,  we  have  it  under 
control.  We  have  worked  with  the  Port  Authority,  the  Fish  and  Game 
Commission,  and  the  Fire  Department  where  any  kind  of  slick  is  found. 

Paul  J.  Madigan,  Warden,  Alcatraz  Penitentiary :  The  penitentiary 
has  been  discharging  into  the  Bay  for  about  100  years,  ever  since 
1850  when  it  was  first  occupied.  About  a  year  ago,  we  were  advised  by 
the  Water  Pollution  Control  Board  that  this  discharge  was  becoming 
a  problem  in  the  Bay.  AVe  thought  that  since  the  tides  were  strong 
where  we  are  located  that  our  sewage  problem  was  not  too  great. 
Approximately  585  people  live  on  the  Island  on  a  permanent  basis, 
and  we  want  to  co-operate  in  every  way  we  can.  A  representative  from 
the  State  Department  of  Public  Health  is  scheduled  to  come  to  Al- 
catraz to  make  a  study  of  our  situation.  One  of  our  problems,  of  course, 
is  the  limited  area  in  which  we  have  to  install  a  treatment  plant,  and 
another  problem  is  to  get  the  money  from  Congress. 

John  B.  Harrison,  Executive  Officer,  San  Francisco  Bay  Regional 
Water  Pollution  Control  Board:  Everyone  has  testified  that  they 
had  the  highest  intentions  and  that  whatever  is  the  matter  with 
the  Bay  is  not  their  fault.  In  the  main,  the  pollution  problem  in  San 
Francisco  Bay  is  apparently  divided  into  three  parts;  the  city's  respon- 
sibility, the  Port  Authority's  responsibility  and  the  boats  in  the  Bay. 

The  board  of  supervisors  has  agreed  to  assume  jurisdiction  over  all 
sewage  and  industrial  waste  discharges  in  the  City  of  San  Francisco. 
The  supervisors  promised  this  to  the  Water  Pollution  Control  Board 
in  writing  some  years  ago,  and  since  the  sewage  treatment  plants  are 
already  in  existence,  it  is  merely  a  matter  of  connecting  up.  It  is  as 
simple  as  that.  The  Port  Authority  of  San  Francisco  could  connect 
right  now  to  the  treatment  plant. 

Reference  has  been  made  to  the  pollution  problem  at  Aquatic  Park. 
Who  is  responsible?  It  seems  to  me  that  the  problem  here  is  plain; 
it  is  coming  from  within  the  City  of  San  Francisco,  including  the 
Port,  and  until  j^ou  get  the  sources  cleared  up  and  connected  to  the 
treatment  plants,  you  can  anticipate  this  same  pollution  to  reoccur. 

Robert  Jones,  Regional  Manager,  State  Department  of  Fish  and 
Game :  The  Water  Pollution  Control  Board  is  working  hard  to  set 
requirements  on  discharges  that  continue  to  create  pollution  problems. 
Largely  because  of  the  changes  in  the  pollution  laws  sponsored  by 
your  committee,  the  Pollution  Board  has  been  able  to  take  a  stronger 
and  more  effective  position  in  seeking  compliance  with  its  requirements. 
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There  remain  only  a  few  areas  where  raw  sewage  is  still  being  dis- 
charged into  the  Bay.  It  is  regrettable  that  one  of  these  areas  is 
here  on  the  waterfront  in  San  Francisco.  It  is  our  understanding  that 
the  waterfront  is  the  last  major  area  that  remains  to  be  taken  into  the 
sewer  system.  We  feel  that  this  step  is  long  overdue  and  that  this 
problem'  is  certainly  important  enough  for  the  board  of  supervisors  to 
make  an  exception  to  their  policy  on  the  produce  area  in  order  to 
acquire  the  land  on  which  to  build  the  proposed  Drumm  Street  pumping 
plant. 
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DISPOSAL  OF  WASTE  WATERS   IN   CALIFORNIA  WATER   PLAN 

April  29,  1960 

A.  J.  Dolcini,  Principal  Hydraulic  Engineer,  Division  of  Resources 
Planning,  Department  of  Water  Resources :  There  has  been  much  dis- 
cussion and  debate  concerning  California's  water  problems.  However, 
an  important  facet,  that  of  mineral  and  biochemical  quality  of  water, 
is  frequently  overlooked  in  consideration  of  water  development.  The 
quality  of  water  is  important,  and  it  follows  that  planning  for  the 
future  development  of  California's  water  resources  must  include  pro- 
visions for  the  effective  and  economical  collection  and  disposal  of  drain- 
age and  waste  waters.  This  statement  discusses  the  measures  proposed 
by  the  Department  of  "Water  Resources  for  protection  of  quality  of 
water  to  be  exported  from  the  Sacramento-San  Joaquin  Delta,  includ- 
ing disposal  of  waste  waters,  and  studies  to  evaluate  the  effects  of 
increased  water  under  the  California  Water  Development  Program  on 
waste  assimilation  and  characteristics  of  the  San  Francisco  Bay  sys- 
tem. Contracts  for  water  service  under  the  California  Water  Develop- 
ment System  must  include  stipulations  with  respect  to  the  quality  of 
water  furnished.  It  will  thus  be  incumbent  upon  the  State  to  meet 
certain  quality  objectives,  and  may  well  involve  construction  of  drains 
to  remove  waste  waters  from  the  interior  valleys  to  points  of  final  dis- 
posal in  offshore  sailing  waters. 

It  has  been  recognized  for  a  number  of  years  that  as  the  land  and 
water  resources  of  the  Central  A^alley  are  developed  and  utilized  to  a 
higher  degree,  special  measures  will  have  to  be  adopted  to  insure  that 
the  quality  of  water  in  the  lower  reaches  of  the  stream  system  is 
adequate  to  meet  the  requirements  for  beneficial  use.  Involved  is  the 
need  for  a  drainage  outlet  to  remove  the  saline  drainage  waters  from 
the  surface  soils  of  the  San  Joaquin  Valley.  Preliminary  findings  en- 
vision a  master  drainage  system  that  will  receive  water  of  poor  quality 
from  locations  throughout  the  valley.  The  purpose  of  the  master  drain- 
age system  will  be  to  insure  the  continued  and  unimpaired  use  of 
local  and  imported  waters  in  the  San  Joaquin  Valley  in  the  produc- 
tion of  agricultural  commodities  and  for  urban  and  industrial  purposes. 

In  the  Sacramento  Valley  with  the  intensification  in  agricultural 
and  industrial  development,  a  waste  disposal  conduit  similar  to  that 
presently  under  study  for  the  San  Joaquin  Valley  may  well  be  neces- 
sary at  some  future  time.  Under  present  conditions  of  upstream  devel- 
opment on  the  Sacramento  River,  the  annual  average  quality  of  water 
entering  the  Delta  is  very  good.  There  is  some  deterioration  in  quality 
as  the  water  passes  through  the  Delta,  but  because  of  the  quantity  of 
flow,  the  quality  of  water  leaving  the  Delta  is  good. 

Under  the  California  Water  Resources  Development  System,  surplus 
water  will  be  conveyed  across  the  Delta  to  areas  of  deficiency.  There- 
fore, to  safeguard  the  quality  of  the  water,  an  extensive  system  of 
physical  works  including  project  channels,  master  levees,  river  control 
structures  and  possibly  a  physical  barrier  must  be  constructed  in  the, 
Delta  to  provide  the  necessary  water  quality  safeguards. 
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The  projected  large  increase  in  industrial  development  along  the 
channels  must  be  recognized  to  create  pollution  problems  in  the  Upper 
Bay  System,  and  it  will  be  necessary  to  define  these  problems  in  great 
detail  to  insure  permissible  use  of  the  channels  in  this  area  as  receiving 
bodies  for  future  expanded  industrial  waste  discharges.  A  comprehen- 
sive study  of  this  will  require  about  two  years  and  will  involve  State 
and  Federal  agencies  and  the  industrial  plants  concerned.  It  may 
be  desirable  to  construct  a  model  of  the  Delta  or  to  extend  the  existing 
model  of  the  San  Francisco  Bay  to  evaluate  the  factors  adequately. 

Clarence  Edwin  Burr,  Retired  Engineer,  Sebastopol :  Let  me  say 
that  we  do  not  approve  what  we  were  shown  and  heard  this  afternoon, 
that  the  California  Water  Plan  is  going  to  be  thus  and  so  and  that  the 
"Water  Pollution  Control  Board  is  going  to  do  certain  things  at  a 
certain  place.  My  contention  is  that  that  is  nothing  more  than  to  try 
to  divert  attention  from  the  Reber  Plan  and  the  Riley  Plan  which  you 
should  be  familiar  with.  To  conserve  water  up  in  the  High  Sierras 
with  a  series  of  smaller  dams  is  far  less  expensive  and  far  more  bene- 
ficial, and  we  much  prefer  that  Southern  California  develop  their 
water  close  at  hand  or  we  in  the  north  will  end  up  like  Owens  Valley. 

I  have  a  report  here  of  537  pages  from  three  of  the  best  engineers  in 
the  State  of  California,  and  they  tell  you  the  whole  story  with  regard 
to  water  conservation,  water  reclamation  and  sewage  contamination, 
municipal  refuse  contamination  and  irrespective  of  what  has  been  done 
in  the  Bay  district  and  up  along  the  Sacramento  River,  the  fact  that 
you  and  I  sit  here  today  is  evidence  that  what  they  have  done  has 
been  a  flop.  Anytime  that  you  build  an  eight  million  dollar  plant  like 
the  one  on  Bay  Street  and  treat  it  with  $25,000  worth  of  chlorine  every 
30  days  to  try  to  keep  down  the  sludge,  that's  poor  engineering.  Ask 
the  superintendent  who  is  taking  care  of  that  plant  and  he  will  tell 
you  about  10  percent  of  the  sludge  is  removed.  What  happens  to  the 
other  90  percent?  Does  it  go  into  the  Bay  here?  Is  that  good  engi- 
neering ? 

For  25  years  we  have  advocated  using  anaerobic  bacteria  and  gas 
type  tanks  and  only  two  years  ago  the  University  of  California  had 
just  started  studying  the  possibility  of  utilizing  the  bacteria  in  gas 
type  tanks  to  purify  water  such  as  we  recommend.  It  must  be  done  if 
you  expect  to  prevent  the  pollution  of  San  Francisco  Bay,  because 
these  other  plants  are  not  doing  it.  If  they  were  you  would  not  have 
the  pollution  today. 

I  merely  want  to  go  on  record  as  letting  you  know  that  for  over  25 
years  we  have  tried  to  get  San  Francisco  and  Los  Angeles  to  do  the 
proper  thing. 
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LIST  OF  PERSONS  TESTIFYING  BEFORE  COMMITTEE 

April  28  and  29,  1960 

Reuben  H.  Owens,  Director  of  Public  Worivs,  City  and   County  of  San   Francisco. 

A.    B.    Crowley,    San    Francisco   Department   of   Public   Health. 

Frank    Stead,    Chief   of   Division   of   Environmental    Sanitation,    State   Department 

of  Public  Health. 
Rae  F.  Watts,   Port   Director,   San  Francisco  Port  Authority. 
Sid    Gorman.    Chief    Engineer,    San    Francisco    Port    Authority. 

D.  A.  Larson,  Office  of  AVater  Supply  and  Pollution  Control,  U.  S.  Public  Health 
Service. 

Tom  Landers,   Public  Works   Department,  City  and  County  of  San  Francisco. 

E.  C.  Waterman,  Chief  Engineer,  Marketing  Service  Department,  Standard  Oil 
Company  of  California. 

Paul  J.  Madigan,  Warden,  Alcatraz  Penitentiary. 

Major  Charles   S.   Nardello,  Plant  Engineer,  Fort  Mason. 

John  B.  Harrison,  Executive  Officer,  San  Francisco  Bay  Regional  AVater  Pollution 
Control    Board. 

Mrs.  Ruth  Church  Gupta,  Member,  Water  Pollution  Control  Board  for  the  Bay 
Region. 

Robert  Jones,   Regional  Manager,   State   Department  of  Fish   and   Game. 

A.  J.  Dolcini,  Principal  Hydraulic  Engineer,  State  Department  of  AA'^ater  Resources. 

Meyer  Kranski,  Principal  Hydraulic  I]ngineer,  State  Department  of  AA^ater  Re- 
sources. 

Clarence   E.   Burr,   Sebastopol. 


SUBCOMMITTEE  ON   RECORDS  PRESERVATION 

FINDINGS 

NATURE  OF  DISASTER 

lu  iustituting  an  essential  records  preservation  program,  the  possi- 
bility of  nuclear  attack  has  been  of  primary  concern.  However,  during 
the  past  years  a  few  county  records  have  been  damaged  by  flood  and 
earthquake.  Fire  is  a  constant  hazard,  particularly  in  older  buildings. 
Hence  a  records  preservation  program  must  contemplate  conditions  in 
which  the  normal  life  of  the  community  and  the  State  is  not  disrupted. 

TYPES  OF  DOCUMENTS 
Three  principal  types  of  documents  require  preservation: 

1.  Those  needed  for  alleviation  of  damage,  such  as  emergency  man- 
uals and  directives  with  associated  maps  and  drawings. 

2.  Those  needed  for  re-establishment  of  public  services. 

3.  Those  defining  proprietary  interests  of  individuals  and  govern- 
ment. 

PROGRESS  OF  THE  STATE'S  PROGRAM 

Government  Code  Section  12265,  added  by  the  1958  Legislature,  pro- 
vided that  each  state  agency,  with  the  concurrence  of  the  Department 
of  Finance,  shall  determine  what  state  records  it  has  that  are  essential 
to  the  functioning  of  the  State  Government  in  the  event  of  a  major 
disaster.  As  of  January  25,  1960,  almost  two  years  since  the  code 
section  was  added,  there  is  nothing  available  on  safeguarding  the  essen- 
tial normal  operating  records  of  any  agency. 

However,  we  find  that  a  number  of  county  clerks  and  county  re- 
corders have  instituted  the  practice  of  making  security  copies  of  their 
records,  and  we  commend  them  for  it.  But  we  also  find  counties  and 
cities,  even  in  strategic  areas,  that  have  not  made  any  selection  of  their 
administrative  documents  for  duplication  in  a  protection  program. 
There  is  also  no  clear  agreement  as  to  which  administrative  documents 
should  be  duplicated.  The  experience  of  large  corporations  is  to  require 
proposals  from  operating  branches  regarding  documents  to  be  pro- 
tected, and  to  establish  responsibility  for  supervising  such  a  program 
within  the  organization.  We  believe  that  this  experience  is  applicable 
to  government  and  consider  it  appropriate  to  authorize  administrative 
procedures  for  developing  a  coordinated  statewide  program  of  selecting 
government  documents  for  preservation. 
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AREAS  OF   PRIMARY  CONCERN 

While  any  area  of  the  state  may  be  subject  to  a  major  disaster,  we 
find  tliat  the  state  may  be  divided  into  three  classifications  as  desig- 
nated by  the  Director  of  the  California  Disaster  Office : 

1.  Critical  target  areas. 

2.  Potential  target  areas. 

3.  Refuge  areas. 

Because  of  the  high  hazard  to  the  preservation  of  government  in  critical 
target  areas,  the  state  may  well  give  consideration  to  a  matching  funds 
program  if  it  imposes  an  unreasonable  burden  on  local  government. 

GENERAL  CONSIDERATIONS 

We  find  that  an  essential  records  preservation  program  is  an  appro- 
priate phase  of  the  emergency  planning  for  continuity  of  government 
and  methods  of  reprodiu-tion  other  than  microfilm  may  be  desirable 
for  certain  documents  aiul  that  state  and  local  agencies  should  not  be 
restricted  by  statute  to  any  one  method  of  reproduction.  We  feel  that 
Assembly  Bill  580,  relating  to  the  preservation  of  certain  superior  court 
records  and  Assembly  Bill  2867,  which  concerns  the  reproduction  and 
preservation  of  records  of  certain  county  recorders,  should  be  con- 
sidered in  relation  to  the  total  essential  records  protection  program  for 
the  state. 

RECOMMENDATIONS 

We  propose  to  recommend  legislation  to  cover : 

1.  Statutory  requirements  that  county  clerks  and  county  recorders, 
in  strategic  areas,  be  recjuired  to  make  security  copies  of  certain  of 
their  document  series,  and  all  others  be  advised  to  do  so. 

2.  Creation  under  the  State  Disaster  Council  of  a  technical  com- 
mittee containing  representatives  of  industry,  state  and  local  govern- 
ments to  advise  with  the  disaster  council  in  establishing  lists  of  state 
and  local  government  documents  which  are  to  be  duplicated  for  security 
purposes. 

3.  Assignment  of  responsibility  to  the  California  Di.saster  Office  for 
co-ordinating  the  record  preservation  programs  of  all  levels  of  govern- 
ment. 

4.  Provide  for  matching  funds  on  a  iiriority  basis  to  cover  initial 
costs  of  such  a  program  by  local  governments. 


SUBCOMMITTEE  ON  RECORDS  PRESERVATION 

Los  Angeles— December  10  and  11,  1959 

INTRODUCTION 

Much  effort  has  been  expended  over  the  past  several  years  in  identi- 
fying the  state  and  local  government  records  which  should  be  protected 
against  natural  or  nuclear  disasters.  The  purpose  of  these  meetings  is 
to  clarify  the  basic  principles  of  an  effective  statewide  program  and 
to  consider  steps  necessary  to  place  it  in  operation. 

A  summary  of  the  most  significant  testimony  will  be  found  in  the 
following  pages  and  a  list  of  all  persons  called  upon  to  testify  is 
attached  to  this  report  as  an  appendix. 

Assemblyman  Vernon  Kilpatrick,  Chairman  of  the  Subcommittee : 
This  is  a  hearing  on  Records  Preservation  with  representative  groups 
of  people  interested  in  the  subject  matter.  Today  we  live  in  a  world  of 
great  challenge  to  our  way  of  life.  It  is  a  matter  of  wisdom  not  to  be 
caught  in  another  Pearl  Harbor.  The  security  of  our  essential  records 
in  the  event  of  a  disaster  is  a  very  important  part  of  our  national 
security. 

John  Caswell,  Legislative  Budget  Committee  :  A  statement  has  been 
prepared  suggesting  various  factors  governing  what  records  should  be 
preserved,  how  this  should  be  done,  by  whom,  and  in  what  location  they 
should  be  stored  with  some  specific  reference  to  County  Clerks  and 
Recorders '  files  and  other  government  records. 

First,  is  the  document  essential  for  the  operation  of  government  dur- 
ing the  weeks  of  immediate  crisis  ? 

Second,  is  the  document  essential  for  reconstructing  the  mechanics 
of  our  government  ? 

Third,  is  the  information  in  the  document  so  valuable  that  the  cost 
of  a  preservation  copy  is  justified  even  though  the  chance  of  a  disaster 
occurring  may  be  slight  ? 

Four,  is  the  document  so  precious  a  cultural  or  historical  piece  as 
to  justify  special  pains  in  preserving  the  original  or  a  facsimile  copy? 

We  are  acquiring  some  experience  in  applying  these  tests.  Here  are 
a  few  examples  of  the  above  questions. 

First,  the  general  conclusion  has  been  that  emergency  instructions 
are  required  during  a  nuclear  attack  for  most  state  departments  to 
direct  the  operations  during  the  crisis. 

Second,  less  has  been  done  by  state  and  local  governments  to  deter- 
mine which  documents  are  essential  to  restoring  and  reconstructing  the 
mechanics  of  government  after  the  immediate  crisis  has  passed.  The 
preservation  of  documents  in  the  possession  of  the  county  clerks  and 
recorders  is  essential  if  we  are  to  have  the  opportunity  to  reconstruct 
post-disaster  society  in  the  semblance  of  the  old.  Not  only  does  such 
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evidence  include  recorded  property  titles,  but  probate  records,  divorce 
decrees  and  settlements,  and  birth,  niarriape  and  death  records. 

Third,  the  third  criterion  is  based  on  the  cost  of  reconstructing  in- 
formation. This  includes  adequate  protection  to  microfilm  copies. 

Fourth,  the  cultural  or  liistorical  importance  of  a  document  has 
been  given  little  consideration  b}-  state  administrators.  However,  the 
State  Historian  and  otlier  California  historians  are  capable  of  deter- 
mining which  groups  of  records  lias  historical  value  worth  the  cost  of 
protection. 

In  the  1959  Session  of  the  Legislature,  Assemblj'-  Bill  2867  was  in- 
troduced requiring  the  microfilming  or  other  acceptable  reproduction 
of  all  recorded  documents  in  counties  of  800,000  population  or  over. 
Some  may  inquire  why  smaller  counties  are  exempt,  but  by  doing  so 
47  counties  are  spared  the  expense,  yet  80  percent  of  the  population 
and  the  assessed  valuation  of  the  State  is  included  under  this  provision. 

Assembly  Bill  580  covered  throe  groups  of  documents  filed  with  the 
county  clerk.  These  are :  civil  judgments,  probate  decrees  and  minutes 
of  the  superior  court.  The  bill  as  drafted,  like  the  recorder's  bill,  was 
mandatory  only  on  counties  of  800,000  population  or  greater.  The  esti- 
mated cost  of  $84,000  was  made  for  microfilming  documents  now  on 
file  in  the  11  counties  on  which  the  measure  would  be  mandatory. 

The  program  for  preserving  essential  records  is  a  problem.  A  (few 
principles  are  suggested  here. 

First,  a  measure  of  staiulardization  throughout  the  State  is  desirable. 

Second,  the  volume  of  microcopying  should  be  reduced  hy  segre- 
gating permanent  materials  from  those  which  ma}^  be  destroyed  after 
a  few  years. 

Third,  storage  of  microfilm  is  one  service  which  should  be  available 
on  a  statewide  basis. 

Mr.  Kilpatrick  and  other  members  of  the  Legislature  visited  several 
proposed  sites  for  state-owned  facilities  with  the  thought  of  including 
a  government  eommaiul  post  built  uudcM-gi-onnd  and  containing  records 
storage  space  of  the  type  built  at  Portland,  Oregon.  Also  several  aban- 
doned mines  and  underground  quarries  have  been  reviewed  as  pos- 
sible sites. 

Once  suitable  sites  have  been  selected,  the  next  step  is  to  make  a 
final  choice  between  a  mine-type  structure  and  an  earth-shielded  rein- 
forced concrete  structure.  There  should  be  space  for  the  Governor, 
and  space  should  be  available  for  a  representative  of  each  of  the  20 
state  agencies  assigned  emergency  roles. 

Once  a  thorough  study  of  what  are  local  government  needs  in  case 
of  a  crisis,  then  the  immediate  question  is  whether  legislation  is  neces- 
sary to  call  local  officials'  attention  to  their  responsibilities.  These 
officials  vary  widely  in  their  notion  of  the  need  for  civil  defense  and 
the  importance  of  documents  to  reconstruction. 

Statement  of  Marvin  L.  Blanchard,  Organization  and  Cost  Control 
Division,  Department  of  Finance:  The  Organization  and  Cost  Control 
Division,  State  Department  of  Finance,  is  responsible  for  developing  a 
plan  for  the  i>r(>servation  of  essential  state  records  which  should  survive 
an  enemy  attack.  An  executive  order  of  the  GoveriKU-  described  the  gen- 
eral responsibilities  of  all  state  afrencies.  Since  issuance  of  the  executive 
order,   administrative   orders   have  been   issued   to   20  state   agencies 


REPORT  ON  NATURAL  RESOURCES,  PLANNING  AND  PUBLIC  WORKS       23 

assigning  specific  responsibilities  for  control  functions  in  a  state  of 
emergency. 

Before  a  record  preservation  plan  could  be  developed,  it  was  neces- 
sary to  define  essential  records.  A  definition  was  developed  to  embrace 
two  categories;  records  essential  to  emergency  government  and  records 
not  essential  but  essential  to  the  resumption  of  normal  government 
service.  We  plan  to  study  other  essential  functions  to  determine  what 
records  are  required  for  the  performance  under  emergency  conditions 
and  we  have  organized  the  survey  into  four  phases: 

1.  Identification  of  records  essential  (for  state-of-emergency  control 
functions,  i.e.,  the  20  administrative  orders. 

2.  Identification  of  essential  state  fiscal  and  personnel  records. 

3.  Identification  of  records  essential  only  to  the  performance  of 
normal  services  which  are  so  important  they  must  be  carried  on 
during  an  emergency. 

4.  Identification  of  records  not  otherwise  included  which  would  be 
valuable  for  reconstruction  and  resumption  of  state  government. 

The  first  phase  has  been  completed.  All  20  agencies  which  now  have 
administrative  orders  have  developed  plans  for  state-of-emergency 
operations. 

In  the  second  phase  of  this  survey,  we  discussed  the  need  and  uses 
of  personnel  records  with  the  staffs  o'f  the  Controller's  office  and  the 
State  Personnel  Board.  Our  conclusion  was  that  personnel  records  are 
not  essential  to  the  performance  of  state-of-emergency  functions. 

The  third  phase  of  the  survey  is  the  identification  of  records  essen- 
tial only  to  the  performance  of  services  which  are  important  during 
an  emergency. 

Perry  L.  Stauffer,  Assistant  Deputy,  State  Controller:  In  the 
appraisal  of  the  elements  involved  in  retention  of  records,  in  the 
preservation  of  these  records  in  case  of  an  emergency,  we  use  the  tests 
that  have  already  been  outlined.  A  real  practical  appraisal  has  led  to 
the  conclusion  that  during  a  state  of  extreme  emergency  none  of  our 
records,  in  the  normal  usage  sense,  are  essential,  but  we  recognize  the 
role  of  the  Controller  in  government  and  we  have  prepared  a  disaster 
procurement  and  disbursement  plan,  copies  of  which  have  been  stored. 
I  think  that  is  about  as  far  as  we  can  go  toward  insuring  our  ability 
to  perform  and  to  work  with  the  rest  of  the  government. 

Joseph  J.  Micciche,  Director,  Los  Angeles  Office  of  Civil  Defense: 
Mr.  Micciche  quoted  from  a  statement  made  by  Dr.  Willard  F.  Libby 
of  the  Department  of  Chemistry  at  U.C.L.A.,  in  which  Dr.  Libby  made 
reference  to  the  production  of  paper  which  would  preserve  records 
from  deterioration  for  20,000  years  or  longer.  It  was  found  that  by 
using  radioactive  alamine,  in  which  a  small  fraction  of  carbon  atom 
had  been  replaced  with  radioactive  carbon  we  could  measure  the  rate  in 
which  amino  acid  decomposes.  By  these  techniques,  it  would  be  possi- 
ble to  prepare  paper  which  would  last  for  however  long  they  are 
wanted. 

Harry  M.  Barth,  Executive  Vice  President,  Bank  of  America :  The 
preservation  of  documents  insofar  as  banking  is  concerned  is  covered 
in  a  series  of  pamphlets  entitled  "Preparedness  Program  for  Emer- 
gency Operations  in  Banking."  These  pamphlets  have  been  distributed 
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among  all  the  banks  in  the  United  States.  When  this  committee  meets 
in  San  Francisco,  I  would  suggest  you  ask  my  associate,  Mr.  Dana, 
to  come  before  you  because  he  was  instrumental  in  the  development  of 
these  pamphlets. 

Andrew  Chocs,  Planning  Officer,  Continuity  of  Government,  Office 
of  Civil  and  Defense  Mobilization,  Santa  Rosa  :  Continuity  of  govern- 
ment program  is  a  four-point  course  of  action  that  state  and  local  gov- 
ernments must  take  to  survive  nuclear  attack.  It  has  four  sub-pro- 
grams : 

1.  The  establishment  of  emergency  lines  of  succession  for  top  exec- 
utives, legislators,  the  judiciary  and  other  key  personnel. 

2.  Preservati(jn  of  essential  records. 

3.  The  establishment  of  emergency  locations  for  governmental  opera- 
tions. 

4.  The  full  utilization  of  all  personnel,  facilities  and  equipment  of 
governments  for  emergency  operations. 

Records  preservation  is  an  integral  part  of  the  continuity  of  govern- 
ment program  and  applies  to  all  duly  constituted  governments  regard- 
less of  size  or  location.  It  also  applies  to  the  three  branches  of  govern- 
ment ;  executive,  legislative  and  judicial.  The  second  sub-program, 
preservation  of  essential  records,  has  two  primary  objectives:  (1)  To 
provide  documentation  support  for  emergency  operations  and  (2)  To 
preserve  records  which  protect  the  rights  and  interests  of  individuals 
and  government.  The  Office  of  Civil  and  Defense  Mobilization  is  pursu- 
ing a  plan  to  attain  these  two  objectives  by  providing  three  things: 

1.  Suggest  legislation  to  provide  for  the  establishment  and  mainte- 
nance of  state  records  and  a  paper  work  management  program. 

2.  Prepare  a  course  of  training  covering  continuity  of  government 
records  preservation  objectives  and  record  preservation  techniques. 

3.  Prepare  a  form  of  technical  manuals  and  bulletins  which  will  pro- 
vide guidance  and  identification  of  essential  records. 

Sherwood  Smith,  Chief  Project  Engineer,  Atomic  Energy  Commis- 
sion Facilities  Project:  Holmes  &  Xarver,  Inc.:  The  planning  and  de- 
signing of  safe  storage  facilities  in  this  nuclear  age  is  necessary  to 
achieve  the  best  protection.  Blast  is  the  most  damaging  effect  close  to 
the  explosion,  therefore  it  is  imperative  that  storage  be  beyond  the 
range  of  probable  blast  damage.  Radiation  has  a  relatively  short  range 
from  the  explosion  while  fallout  is  a  different  matter.  No  location  is 
safe  from  fallout  from  a  nuclear  explosion. 

Our  concept  of  the  requirements  for  a  safe  storage  facility  include: 

1.  A  location  remote  from  probable  target  area. 

2.  Accessible  by  road  or  helicopter  by  air. 

3.  Telephone  and  radio  communication. 

4.  Protection  of  personnel  and  records  against  fallout  contamination. 

5.  Safety  against  heat  and  oxygen  depletion. 

6.  Security  nmst  be  maintained  by  protective  closures. 

7.  Safety  of  documents  and  microfilm  from  mildew. 

8.  Living  facilities  for  operating  personnel ;  food,  water,  air  condi- 
tioning, etc. 
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Tilt'  al»ov(»  I'diisiiloratioiis  iiulioato  tliat  an  uiultTLrrmiiul  facility  is 
iiu>st  siiitahlf.  llowt'vor.  an  ahovc^'riuiihl  wiiiilowloss  (.'(Mistnu'tiiuj  wouUl 
bf  fcasibK'  it'  siitVu-it'Ut  rciof  aiul  wall  thifkiu'ss  weri'  nri)viil«'<l. 

Stat(MiuMit  (»!"  Dr.  Mitchel  Kaufman,  Hocords  ManaironuMit  Consult- 
ant. Tlu"  probU'iii  of  .salV  stora>:i'  aiul  the  cost  of  unilorjjrouud  con- 
struction hiffs  far  bchiiul.  AfttM'  five  years  of  study  the  entire  projrrain 
lacks  co-ortliiuitiou  and  there  is  no  push  to  promote  this  projrram.  The 
State  of  California  needs  lej^islation  to  put  teeth  into  previously  passed 
bills.  Two  years  a^'o  a  (piestionnaire  was  .sent  out  by  the  Department  of 
Finance  to  the  various  departn\ents  to  determine  what  records  fall  in 
the  cate<rory  of  essential  records,  where  these  records  are  stored  and  the 
amount  of  space  needed  for  safe  stora«re.  Many  departments  complied, 
but  so  far  no  oiu>  has  seen  the  compilation  of  these  statistics.  In  order 
for  this  projrram  not  to  lau'.  it  neeils  a  more  positive  an^de  in  that  the 
department  heads  slundil  be  told  what  they  shoidti  do  and  to  do  it  be- 
fore it   is  too  l;ili'. 

Harold  M.  Dorman,  Assistant  Division  Chief,  Division  of  Drivers' 
Licenses,  Department  of  Motor  Vehicles:  The  desirability  of  duplication 
of  records  which  will  be  needed  in  the  event  of  dis^ister  resulting;  in 
destruction  of  ori}?iiuils  offers  some  interestinpr  problems.  Consider 
ndcrofilndnfr.  After  much  study  perhaps  microtilmin^  is  the  favorite 
methoil  of  preservinj;  important  records.  Microtilminj;  has  a  distinct 
advantage  over  i-ertain  other  types  of  patented  |u-occss.  However,  the 
expiMisc  attachcil  to  rcproihicinj;  iU)cnmcnts  from  microtilm  docs  not 
readily  lend  itself  to  records  which  need  constant  revision.  The  time 
re(|uireil  in  preparing;  the  tile  for  microfilmiufr  should  be  ct)nsidered. 

The  duplicatiu}^  of  records  on  punch  cards  is  most  practieal  where 
larjre  files  are  bein^'  dealt  with.  One  of  the  fjrcatest  values  derived  from 
punch  cards  is  the  many  secondary   benefits  it   provides. 

A  mafrnt'tii'  tape  system  should  be  c«)nsidcrcd  where  any  substantial 
nnnd)er  of  records  need  to  be  duplicated,  ami  one  of  the  distini't  ad- 
vanta};es  of  magnetic  tape  is  the  ready  accessibility  of  information.  Any 
item  can  be  picked  t>fT  the  tape  as  quickly  as  it  takes  to  tell  about  it. 
Ampex  is  now  perfeetiiif;  a  system  whereby  records  can  be  televised  or 
])hoto^'raphcd.  While  we  tenil  to  rejjard  some  of  these  studies  li«;htly, 
wc  must  also  rcco>rni/.e  that  they  are  necessary  if  we  ever  hojic  to  per- 
form llie  i-ecdrdkcepiu^  that  iiiodeiMi  husim'ss  demands. 

Mr.  Neil  McLaughlin,  Seni«»r  Administrative  Analyst,  County  of  Los 
Aufjeles,  Chief  Administrative  Of^ce :  In  onier  to  discuss  the  qiu>sti(.fti 
of  reproducing;  rect)rds,  first  we  must  ask  ourselves  what  records  are  we 
talkinj;  about.  At  present,  I  feel  .somewhat  uuea.sy  in  reconunendiuir 
commitment  of  our  county  to  a  microfilminj;  i-eprt)cliu-tion  pro<rram  for 
it  is  not  dear  exactly  what  records  we  should  be  saviufr.  Second,  .some 
rcconls  are  so  fra^'ile  that  if  svd)jcet  to  microlilminjr.  they  eould  be 
damaged.  1  ask  then  what  records  should  be  considered?  It  is  import- 
ant that  the  proj^ram  of  reproduction  be  kept  on  a  practieal  basis  and 
I  am  sufrtrestinjr  there  is  need  for  further  study  in  order  to  arrive  at 
a  clear  definition,  a  set  of  standards,  rather  than  to  enjiafje  in  a  blanket 
pro<;ram  of  micn)filminfr  the  records  witlunit  more  discu.ssion.  Other 
major  points  to  consider  are  financintr  and  how  are  we  jroing  to  re- 
produce  records  whii'h   are  on   film   or  other  photographic   processes. 
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among  all  the  banks  in  the  United  States.  "When  this  committee  meets 
in  San  Francisco,  I  would  suggest  you  ask  my  associate,  Mr.  Dana, 
to  come  before  you  because  he  was  instrumental  in  the  development  of 
these  pamphlets. 

Andrew  Choos,  Planning  Officer,  Continuity  of  Government,  Office 
of  Civil  and  DcftMise  IMobilization,  Santa  Rosa  :  Continuity  of  govern- 
ment program  is  a  four-point  course  of  action  that  state  and  local  gov- 
ernments must  take  to  survive  nuclear  attack.  It  has  four  sub-pro- 
grams : 

1.  The  establishment  of  emergency  lines  of  succession  for  top  exec- 
utives, legislators,  the  judiciary  and  other  key  personnel. 

2.  Preservation  of  essential  records. 

3.  The  establishment  of  emergency  locations  for  governmental  opera- 
tions. 

4.  The  full  utilization  of  all  personnel,  facilities  and  equipment  of 
governments  for  emergency  operations. 

Records  preservation  is  an  integral  part  of  the  continuity  of  govern- 
ment program  and  applies  to  all  duly  constituted  governments  regard- 
less of  size  or  location.  It  also  applies  to  the  three  branches  of  govern- 
ment ;  executive,  legislative  and  judicial.  The  second  sub-program, 
preservation  of  essential  records,  has  two  primary  objectives:  (1)  To 
provide  documentation  support  for  emergency  operations  and  (2)  To 
preserve  records  which  protect  the  rights  and  interests  of  individuals 
and  government.  The  Office  of  Civil  and  Defense  Mobilization  is  pursu- 
ing a  plan  to  attain  these  two  objectives  by  providing  three  things : 

1.  Suggest  legislation  to  provide  for  the  establishment  and  mainte- 
nance of  state  records  and  a  paper  work  management  program. 

2.  Prepare  a  course  of  training  covering  continuity  of  government 
records  preservation  objectives  and  record  preservation  techniques. 

3.  Prepare  a  form  of  technical  manuals  and  bulletins  which  will  pro- 
vide guidance  and  identification  of  essential  records. 

Sherwood  Smith,  Chief  Project  Engineer,  Atomic  Energy  Commis- 
sion Facilities  Project:  Holmes  &  Narver,  Inc.:  The  planning  and  de- 
signing of  safe  storage  facilities  in  this  nuclear  age  is  necessary  to 
achieve  the  best  protection.  Blast  is  the  most  damaging  effect  close  to 
the  explosion,  therefore  it  is  imperative  that  storage  be  beyond  the 
range  of  probable  blast  damage.  Radiation  has  a  relatively  short  range 
from  the  explosion  while  fallout  is  a  different  matter.  No  location  is 
safe  from  fallout  from  a  nuclear  explosion. 

Our  concept  of  the  requirements  for  a  safe  storage  facility  include; 

1.  A  location  remote  from  probable  target  area. 

2.  Accessible  by  road  or  helicopter  by  air. 

3.  Telephone  and  radio  communication. 

4.  Protection  of  personnel  and  records  against  fallout  contamination. 

5.  Safety  against  heat  and  oxygen  depletion. 

6.  Security  must  be  maintained  by  jirotective  closures. 

7.  Safety  of  documents  and  microfilm  from  mildew. 

8.  Living  facilities  for  operating  personnel ;  food,  water,  air  condi- 
tioning, etc. 
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The  above  considerations  indicate  that  an  nnderoround  facility  is 
most  suitable.  However,  an  abovegronnd  windowless  construction  would 
be  feasible  if  sufficient  roof  and  wall  thickness  were  provided. 

Statement  of  Dr.  Mitchel  Kaufman,  Records  Manaerement  Consult- 
ant. The  problem  of  safe  storage  and  the  cost  of  underground  con- 
struction lags  far  behind.  After  five  years  of  study  the  entire  program 
lacks  co-ordination  and  there  is  no  j)ush  to  promote  this  program.  The 
State  of  California  needs  legislation  to  put  teeth  into  previously  passed 
bills.  Two  years  ago  a  questionnaire  was  sent  out  by  the  Department  of 
Finance  to  the  various  departments  to  determine  what  records  fall  in 
the  category  of  essential  records,  where  these  records  are  stored  and  the 
amount  of  space  needed  for  safe  storage.  Many  departments  complied, 
but  so  far  no  one  has  seen  the  compilation  of  these  statistics.  In  order 
for  this  program  not  to  lag,  it  needs  a  more  positive  angle  in  that  the 
department  heads  should  be  told  what  they  should  do  and  to  do  it  be- 
fore it  is  too  late. 

Harold  M.  Dorman,  Assistant  Division  Chief,  Division  of  Drivers' 
Licenses,  Department  of  Motor  Vehicles :  The  desirability  of  duplication 
of  records  which  will  be  needed  in  the  event  of  disaster  resulting  in 
destruction  of  originals  offers  some  interesting  problems.  Consider 
microfilming.  After  much  study  perhaps  microfilming  is  the  favorite 
method  of  preserving  important  records.  Microfilming  has  a  distinct 
advantage  over  certain  other  types  of  patented  process.  However,  the 
expense  attached  to  reproducing  documents  from  microfilm  does  not 
readily  lend  itself  to  records  which  need  constant  revision.  The  time 
required  in  preparing  the  file  for  microfilming  should  be  considered. 

The  duplicating  of  records  on  punch  cards  is  most  practical  where 
large  files  are  being  dealt  with.  One  of  the  greatest  values  derived  from 
punch  cards  is  the  many  secondary  benefits  it  provides. 

A  magnetic  tape  system  should  be  considered  where  any  substantial 
number  of  records  need  to  be  duplicated,  and  one  of  the  distinct  ad- 
vantages of  magnetic  tape  is  the  ready  accessibility  of  information.  Any 
item  can  be  picked  off  the  tape  as  quickly  as  it  takes  to  tell  about  it. 
Ampex  is  now  perfecting  a  system  whereby  records  can  be  televised  or 
photographed.  While  we  tend  to  regard  some  of  these  studies  lightly, 
we  must  also  recognize  that  they  are  necessary  if  we  ever  hope  to  per- 
form the  recordkeeping  that  modern  business  demands. 

Mr.  Neil  McLaughlin,  Senior  Administrative  Analyst,  County  of  Los 
Angeles,  Chief  Administrative  Office :  In  order  to  discuss  the  questicAa 
of  reproducing  records,  first  we  must  ask  ourselves  what  records  are  we 
talking  about.  At  present,  I  feel  somewhat  uneasy  in  recommending 
commitment  of  our  county  to  a  microfilming  reproduction  program  for 
it  is  not  clear  exactly  what  records  we  should  be  saving.  Second,  some 
records  are  so  fragile  that  if  subject  to  microfilming,  they  could  be 
damaged.  I  ask  then  what  records  should  be  considered?  It  is  import- 
ant that  the  program  of  reproduction  be  kept  on  a  practical  basis  and 
I  am  suggesting  there  is  need  for  further  study  in  order  to  arrive  at 
a  clear  definition,  a  set  of  standards,  rather  than  to  engage  in  a  blanket 
program  of  microfilming  the  records  without  more  discussion.  Other 
major  points  to  consider  are  financing  and  how  are  we  going  to  re- 
produce records  which  are  on  film  or  other  photographic  processes. 
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Where  are  we  going  to  find  the  reproducing  equipment  which  will  turn 
out  copies  of  millions  of  docnmonts  ? 

Furtlier  we  are  i-oneerncd  with  the  proposal  to  have  all  records  stored 
in  the  state  approved  vault  when  it  has  been  pointed  out  that  putting 
all  our  eggs  in  one  basket  is  a  most  undesirable  solution  to  record 
preservation.  Any  study  committee  or  review  commission  should  de- 
termine exactly  what  records  should  be  preserved  to  meet  the  minimum 
needs  to  continue  government,  recommend  legislation  to  permit  optional 
storage  of  originals,  paper  copies  or  records  and  any  other  format  and 
not  be  restricted  to  just  microfilm  or  plioto  processes. 

Roy  D.  Hoover,  Disaster  Services  Co-ordinator,  County  of  Los 
Angeles:  TluM'e  are  two  primary  areas  of  interest  in  a  records  preserva- 
tion program.  First  are  the  operational  requirements,  the  kinds  of 
problems  that  would  be  faced  by  government,  industry  and  commerce 
after  a  disaster.  Secondly,  there  is  the  long  range  problem.  "What 
records  would  be  needed  overall  in  terms  of  years  in  order  to  protect 
and  preserve  the  property  rights  of  individuals.  Since  government  is 
based  on  law,  the  records  preservation  program  must  concern  itself 
with  the  now  existing  laws.  Every  time  a  decision  is  made  by  an  ad- 
ministrator in  the  records  preservation  field,  it  is  tested  by  legal  otlficials 
and  authorities.  It  seems  without  any  detailed  information,  we  need  a 
body  of  new  laws.  Legislation  such  as  is  contained  in  AB  2867  may  be 
appropriate  but  it  is  still  a  piecemeal  approach  to  the  problem  of 
records  preservation. 

At  the  present  time  we  hardly  know  Avhere  to  start.  It  is  difficult  to 
ijuagine  an  adequate  comprehensive  i)rogram  of  government  or  public 
agencies  that  was  not  co-ordinated  with  basic  industry  and  commerce. 
Another  kind  of  problem  we  face  in  the  postattack  period  is  the  time 
lag  in  obtaining  microfilm  records  in  useable  form.  They  would  have  to 
be  reproduced.  There  Avould  be  transportation  problems  which  brings 
the  question,  should  records  be  stored  in  a  central  facility  or  in  a 
multitude  of  places. 

It  is  obvious  that  there  is  some  difference  of  opiniou  on  the  kinds  of 
storage  facilities  needed  and  the  priority  of  reproducing  records  that 
are  stored  in  key  areas. 

There  is  need  to  study  the  complete  records  needs  of  local  govern- 
ments and  it  would  seem  that  staff  personnel  under  the  guidance  of 
the  committee  composed  of  state  and  local  officials  of  government  and 
of  commerce  and  industry  might,  within  a  reasonable  period  of  time, 
define  for  your  connnittee  and  for  the  Legislature  in  rather  precise 
terms  .some  of  the  cost  factors  and  eliminate  .some  of  these  areas  of 
concern  plus  many  of  the  others  that  have  been  brought  up  from  time 
to  time. 

We  have  reached  the  point  now  where  we  must  know  more  than  we 
know  now  in  order  to  make  intelligent  decisions  on  the  problems  and 
it  would  seem  that  the  next  legislative  .step  would  be  to  implement  a 
ways  and  means  study. 

Harold  Jones,  Deputy  City  Clerk,  Election  Division,  City  of  Los 
Aiigeh's:  la  the  case  of  a  disaster,  there  are  certain  records  which  I  feel 
very  definitely  should  be  microfilmed,  particularly  those  of  the 
treasurer's  office  and  controller's  office  which  deal  with  the  financial 
business  of  the  city.  There  are  certain  records  that  the  city  engineer  has 
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that  certainly  should  be  preserved.  Probably  the  most  vital  records 
would  be  the  tabulation  or  the  records  of  the  election  showing  the  vote 
cast  and  who  was  elected. 

Truman  Chapin,  Senior  Administrative  Assistant  to  the  County 
Recorder,  County  of  Los  Angeles :  The  use  of  microfilm  to  provide  a 
copy  of  property  records  in  the  office  of  the  county  recorder  for  security 
purposes  has  been  the  subject  of  a  continuing  administrative  study  for 
many  years.  There  are  approximately  81,000  volumes  of  official  records 
and  index  books  presently  stored.  For  the  most  part  these  records  are 
considered  current  because  they  are  referred  to  constantly  by  the 
public  and  title  searchers  to  determine  chain  of  title.  Recognition  of 
the  permanent  value  of  these  records  is  given  in  Section  26205  of  the 
Government  Code  which  specifically  prohibits  their  destruction  even 
after  they  have  been  microfilmed  for  security  purposes.  All  of  this 
film  and  the  original  negative  of  the  documents  are  stored  in  the 
county's  civil  defense  security  storage  facility  in  Biscailuz  Center. 
Here,  60  feet  underground,  the  reels  of  film  are  safely  kept  in  an  atmos- 
phere of  controlled  temperature  and  humidity. 

It  is  our  belief  that  in  this  film  we  have  the  information  that  would 
be  required  to  reconstruct  property  ownership  records  in  the  County 
of  Los  Angeles  following  any  type  of  disaster  except  a  direct  hit  on 
the  Biscailuz  Center  storage  vault  by  an  "A"  bomb  or  the  fall  out  of 
a  hit  in  the  Los  Angeles  area  by  an  "  H "  bomb. 

According  to  a  survey  made  through  the  facilities  of  the  County 
Recorders  Association  of  California  in  April  1959,  many  county 
recorders  have  a  security  microfilm  program  and  some  recorders  are 
in  the  process  of  filming  for  security  while  others  have  nothing  except 
their  original  records  and  would  be  dependent  on  the  partial  records 
in  possession  of  the  title  companies  to  reconstruct  property  ownership 
in  the  event  of  a  disaster. 

It  would  appear  there  is  need  for  a  special  committee  on  a  statewide 
basis  to  thoroughly  examine  the  records  in  possession  of  local  govern- 
ment agencies  to  determine  those  that  must  be  preserved  to  protect 
the  rights  of  the  people  and  to  make  recommendations  for  the  most 
economical  and  practical  methods  for  filming  and  storing  such  docu- 
ments. 

Harold  Ostley,  County  Clerk  of  Los  Angeles :  In  our  study  prior  to 
commencing  upon  the  microfilm  project  permitted  under  the  1951  act, 
we  determined  upon  certain  priorities.  Certain  classes  of  records  would 
be  filmed  in  their  entirety  and  destroyed.  Others  would  be  examined 
and  only  essential  portions  filmed. 

In  considering  the  necessary  steps  which  must  be  taken  in  advance 
to  safeguard  public  records,  we  must  begin  with  certain  basic  assump- 
tions. First,  some  records  are  very  important  to  our  democratic  way 
of  life.  These  are  records  that  relate  to  personal  and  property  rights. 
Second,  other  records  and  these  by  far  represent  the  greatest  volume, 
are  records  that  embellish  essential  court  actions,  license  applications, 
articles  of  incorporation,  certificates  of  business  and  other  miscellaneous 
filings,  but  of  themselves  do  not  affect  personal  and  property  rights^ 

To  meet  this  problem,  it  is  recommended  that  the  proper  state  agency 
be  delegated  to  establish  microfilm  service  units.  The  crews  would  travel 
from  county  to  county,  filming  essential  records  on  a  periodic  program, 
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the  cost  of  such  a  program  to  be  borne  by  the  State  and  county  on 
some  predetermined  basis. 

I  would  recommend  that  a  committee  be  established  composed  of  local 
and  state  officials  who  would  recommend  from  actual  problems  at  the 
source  what  records  should  be  maintained,  because  I  do  not  feel  that 
any  one  clerk  could  or  has  the  authority  or  the  knowledge  to  do  it  all. 

Charles  MacBeth,  Records  ]\Ianagement  Association  of  Southern 
California :  Kecords  information  may  be  defined  as  the  foundation  upon 
which  the  past  is  evaluated,  responsibilities  of  the  present  accomplished 
and  the  future  anticipated  and  planned  for.  The  responsibility  to  ac- 
quire, use  and  preserve  recorded  information  is  essential  to  the  continu- 
ation and  refinement  of  our  system  of  private  business  enterprise. 
Preservation  from  destruction  indicates  that  something  is  of  some 
value  to  someone,  for  some  purpose  and  a  solution  to  the  problem  is 
probably  the  most  difficult  problem  today  in  the  field  of  records  man- 
agement facing  private  business  organizations  and  individuals.  What 
to  keep,  for  whom,  for  what  purpose,  for  how  long  and  why,  that  is  the 
question. 

Two  practical  approaches  to  solution  are  suggested.  The  federal 
government  has  taken  a  significant  forward  step  in  respect  to  assisting 
the  public  by  publishing  the  record  retention  requirements  contained 
in  federal  laws  and  regulations.  The  list  as  published,  shows:  (1) 
What  published  requirements  there  are  on  the  keeping  of  nonfederal 
records  (2)  what  records  of  information  must  be  kept  and  who  must 
keep  them  or  the  information  (3)  how  long  they  must  be  kept.  It  is 
suggested  that  the  State  of  California  undertake  a  similar  effort, 
both  for  itself,  for  business  and  the  public.  It  would  appear  that  the 
Department  of  Finance,  working  with  the  office  of  the  Secretary  of 
State  could  be  made  responsible  for  undertaking  and  concluding  such 
an  effort. 

The  .second  approach  in  order  to  provide  for  proper  preservation  of 
recorded  information  without  resorting  to  specific  or  general  legislation 
is  through  the  divisional  and  departmental  organization  existing  within 
the  state  organization.  It  is  suggested  that  clarifying  information, 
administrative  in  character,  if  necessary,  be  promulgated  by  various 
departments  of  the  State  of  California  and  specifically  by  the  Savings 
and  Loan  Commissioner,  the  Superintendent  of  Banks,  the  Commis- 
sioner of  Corporations,  the  Real  Estate  Commissioner  and  the  Insurance 
Commissioner.  The  information  should  be  published  in  the  respective 
administrative  regulations  of  these  offices  or  commissions  and  released 
through  the  office  of  the  Secretary  of  State. 

We  believe  that  effective  preservation  of  private  records  can  be  ac- 
complished and  that  it  can  best  be  accompli.shed  by  solving  the  prob- 
lem of  identification  and  appraisal  and  that  the  solution  can  be  applied 
voluntarily  and  in  a  spirit  of  helpful  competition  with  administrative 
guidance  from  the  State. 

George  Derry,  Richfield  Oil  Corporation:  Today  I  should  like  to 
discuss  some  of  the  record  protection  techniques  used  by  industry.  At 
Richfield  we  have  defined  vital  records  as  those  necessary  to  (1)  recon- 
struct the  a.ssets  and  liabilities  of  the  corporation  and  protect  the 
financial  rights  of  the  stockholders  and  employees  (2)  re-establish  the 
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legal  identity  of  the  corporation;  (3)  reconstruct  the  essential  manu- 
facturing facilities,  pro^'esses  and  operations  of  the  corporation. 

There  are  five  methods  of  records  jDrotection  all  of  which  may  be 
used  in  a  records  protection  program:  (1)  existing  or  built-in  dis- 
persal. This  method  is  used  when  duplicate  copies  of  the  records  are 
normal!}^  filed  in  two  or  more  locations.  (2)  Designed  or  improvised 
dispersal.  Extra  copies  of  a  vital  record  may  exist  within  a  given 
procedure  and  sent  to  a  vital  records  storage  area  after  it  has  served 
its  purpose.  (3)  Evacuation  of  the  original.  This  method  is  used  for 
vital  records  that  are  referred  to  very  infrequently.  (4)  Duplication 
of  the  original.  When  it  is  not  necessary  to  use  one  of  these  other  three 
methods,  it  is  necessary  to  provide  an  extra  copy  of  the  record  in 
addition  to  those  normally  required.  (5)  Vaulting  of  originals.  It  is 
common  practice  in  most  companies  to  house  their  essential  records  in 
vaults  or  fireproof  equipment  in  the  office  areas. 

In  selecting  the  appropriate  method,  it  is  necessary  to  analyze  each 
vital  record  to  determine  the  most  economical  and  practical  means  of 
protection.  Some  of  the  factors  which  should  be  considered  are :  In  case 
of  disaster,  how  soon  will  information  be  needed  and  how  will  it  be 
used  ?  Can  information  be  transcribed  from  microfilm  ?  How  long  must 
they  be  retained?  What  will  it  cost  to  protect  this  record? 

After  each  record  is  analyzed,  you  should  be  in  a  position  to  select 
suitable  means  of  protection.  When  you  have  determined  what  records 
you  are  going  to  protect  and  how  you  are  going  to  protect  them,  it  is 
necessary  to  give  consideration  to  the  selection  of  a  vital  records  storage 
facility. 

Large  firms  with  multi-plant  operations  generally  prefer  to  locate 
their  vital  records  storage  facility  on  one  of  their  properties  located 
outside  a  target  area. 

Smaller  firms  consider  the  use  of  the  several  commercial  facilities 
that  may  be  available.  Regardless  of  the  type  of  facility  used,  the  firm 
storing  should  assure  itself  that  provision  is  made  for  the  reproduction 
of  the  microfilm  in  case  of  disaster. 

It  is  also  important  that  the  selection  of  vital  records  center  be  co- 
ordinated with  the  company's  disaster  plan  so  that  the  people  who  will 
use  the  records  will  have  them  available  when  they  need  them. 

One  way  in  which  the  local  governments  could  assist  private  industry 
is  in  the  preservation  and  microfilming  of  property  records  and  oil  and 
gas  leases.  If  we  knew  that  the  cities  and  counties  in  which  we  deal 
were  preserving  these  records,  we  would  be  relieved  of  this  responsi- 
bility. 

In  our  company  co-ordination  and  preparation  of  the  vital  records 
program  is  under  the  supervision  of  a  Supervisor  of  Records  in  the 
treasury  department. 

Mrs.  Ellma  Frantz,  Price,  Waterhouse  and  Company:  It  is  under- 
standable that  management  has  shied  away  from  committing  itself  to 
a  thoroughly  planned  emergency  program  because  no  one  likes  to  enter- 
tain thoughts  of  the  horrible  consequences  of  another  war.  It  is  much 
easier  to  dismiss  the  subject  by  saying,  "What's  the  use.  If  this  busi- 
ness is  hit,  everything  else  will  be  finished,  too. ' '  But  American  business 
cannot  afford  to  take  such  an  attitude  because  many  of  them  have 
already  experienced  disasters. 
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Identifying  and  storing  vital  records  is  one  of  the  many  problems 
facing  management  in  its  effort  to  provide  protection  for  its  firm 
against  nnforeseen  disasters. 

The  type  of  records  declared  by  a  company  to  be  vital  depends  on 
the  bnsiness  or  industry  operation,  but  in  general,  such  a  list  would 
be  comprised  of  the  following  types  of  records :  Accounting  records ; 
copies  of  contracts;  engineering  and  technical  drawings;  insurance 
records  and  policies;  lists  of  customers  or  clients  and  supplies;  product 
specification,  etc. 

It  is  to  be  exjiccted  that  the  use  of  magnetic  tape  to  store  vital 
information  will  increase  because  magnetic  tapes,  like  microfilm,  offer 
advantages  of  largo  volume  storage  in  a  small  space  and  ease  of  trans- 
fer due  to  compactness  and  lightness  of  weight. 

Since  a  vital  information  storage  center  will  be  costly  to  construct 
and  to  maintain,  to  make  this  center  economical  to  operate  a  number 
of  companies  mRx  have  to  .share  the  center's  services  and  a  large  volume 
of  records  for  storage  will  be  required.  If  documents  are  reduced  to 
some  form  of  film  or  tape,  a  carefully  planned  system  for  retrieving 
information  will  be  required. 

Billions  of  dollars  are  being  spent  annually  for  national  defense  to 
protect  and  to  preserve  our  way  of  life.  "We  should  include  in  this 
defense  program  the  protection  of  records  vital  to  the  continuance  of 
our  businesses  and  industries  for  these  documents  are  essential  to  the 
continuity  of  our  private  enterprise,  our  way  of  life  and  our  country. 

Paul  J.  O'Brien,  State  Arcliivist :  In  order  to  set  up  the  background 
for  this  topic,  we  must  assume  that  the  essential  records  have  been 
identified  and  evacuated  to  a  safe  storage  facility. 

The  usefulness  of  these  essential  records  will  be  determined  bj'  two 
conditions  under  which  they  will  be  used:  (1)  the  emergency  period 
and  (2)  the  reconstruction  period. 

In  connection  with  \\w  emergency  period,  avc  are  concerned  only 
with  those  records  re(|uired  to  conduct  emergency  goverinnental  opera- 
tions. The  California  Disaster  Office  has  assigned  specific  responsi- 
bilities to  20  state  agencies.  The  essential  records  needed  by  each  of 
these  agencies  to  carry  out  their  responsibilities  during  the  emergency 
period  will  be  vital  to  our  survival  and  important  to  our  recovery. 
These  records  then  would  constitute  the  ''prime  core"  of  any  and  all 
records  selected  and  duplicated  for  use. 

Next  we  are  concerned  with  those  records  essential  for  use  during 
the  reconstruction  period.  Records  required  to  protect  and  establish 
the  rights  of  individuals  and  the  records  required  to  re-establish  normal 
goverinnental  operations.  "We  see  this  area  as  a  very  fertile  field  for  a 
real  team  operation. 

Therefore  we  would  i-econnneiul  that  this  program  be  scrutinized 
almost  on  a  constant  basis.  Let  us  make  sure  we  have  the  essential 
documentation  scl('ct(>d  ami  preserved  necessary  to  survive  and  carry  on 
the  great  tradition  of  our  noble  state  and  great  country. 

Joseph  A.  Greene,  Manager,  Bekins  Business  Records  Center  and 
Division  of  liekins  Xnn  and  Storage  Company:  The  Bekins  company 
has  developed  a  specialized  service  which  cares  for  the  semiactive  office 
records  of  over  700  business  firms.  The  majority  of  these  files  are  de- 
posited in  business  records  centers  located  in  the  major  cities  through- 
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out  the  West,  These  files  are  received,  indexed  and  liept  available  for 
instant  reference  if  needed.  Usually  a  schedule  of  destruction  is 
arranged  when  the  records  have  a  definite  life  span  as  in  the  case  of 
accounts  receivable.  The  costs  involved  are  extremely  low  and  easily 
within  reach  of  anyone  willing  to  set  up  such  a  system. 

If  bombproof  facilities  are  to  be  developed  for  the  State,  some 
thought  should  be  given  to  the  various  possible  uses  which  might  be 
involved  including  the  storage  needs  of  industry  and  private  citizens. 
A  large  bombproof  facility  could  provide  for  many  things  such  as  an 
alternate  seat  of  government,  headquarters  for  civil  defense,  commu- 
nications center,  storage  of  supplies,  concentration  o'f  reproduction 
equipment,  and  supplies  and  personnel. 

It  is  very  important  that  long-range  plans  be  developed  on  a  realistic 
basis.  Bombproof  facilities  could  be  used  for  so  many  purposes  if  they 
are  properly  developed. 

One  thing  that  has  been  touched  on  recently  in  other  meetings  is 
the  need  for  reproduction  equipment,  personnel  and  supporting  sup- 
plies. It  has  been  stated  that  a  thousand  cubic  feet  would  suffice  to 
store  all  the  microfilm  on  hand,  but  this  microfilm  would  be  of  practi- 
cally no  use  without  the  equipment,  personnel,  supplies  and  power  to 
reproduce  it.  It  is  like  supporting  a  soldier  in  the  field,  you  have  one 
man  in  line  and  15  men  backing  him  up.  So  for  1,000  cubic  feet  of 
film  to  do  a  job  you  might  need  10,000  cubic  feet  of  space  properly 
equipped. 

James  Warren  Beebe,  Chairman  of  the  Committee  on  Atomic  Attack 
of  the  American  Bar  Association  (law  firm  of  O'Melveny  and  Meyers)  : 
In  California  there  has  been  considerable  progress  regarding  records 
storage  for  disaster.  I  wish  to  discuss  with  you  one  field  in  which  very 
little  progress  has  been  made,  namely  disaster  records  storage  for  the 
private  citizen  and  the  small  businessman. 

The  private  citizen  and  small  businessman  have  unique  problems 
regarding  disaster  record  storage.  Large  corporations,  large  public 
bodies  have  turned  to  microfilming  as  an  efficiency  measure.  Micro- 
filming is  not  yet  economically  feasible  for  the  small  businessman. 

Records  of  the  small  businessman  should  be  stored  in  a  form  ready 
for  use.  No  processing  should  be  required.  This  means  duplicates  of 
original  documents  and  rules  out  microfilm. 

Duplicates  should  be  stored  in  such  a  location  that  they  would  be 
easily  accessible.  An  underground  storage  facility  located  in  a  moun- 
tainous area  seems  to  offer  the  maximum  protection. 

Perhaps  the  investigations  of  your  committee  will  show  a  way  in 
which  large  units  of  government  could  co-operate  with  one  or  more 
large  businesses  in  the  construction  of  a  safe  storage  location.  Part  of 
the  space  could  be  under  the  control  of  a  records  storage  organization. 
Small  businessmen  could  then  avail  themselves  of  this  service  for  the 
storage  of  vital  documents.  This  seems  to  be  the  only  way  that  private 
citizens  and  small  businessmen  can  participate. 

Raymond  G.  Stansbury,  Los  Angeles  Bar  Association :  The  question 
was  raised  by  several  in  our  committee  as  to  whether  or  not  one  who 
put  his  sacred  documents  in  storage  far  from  home  might  lose  them  by 
court  order,  have  their  privilege  penetrated  by  a  subpoena  duces  tecum 
on  a  deposition  for  inspection,  and  I  can  give  the  answer  with  quite 
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a  definite  conviction  that  documents  in  storage  wherever  they  are,  are 
no  more  vulnerable  to  inspection  than  they  would  be  anywhere  else. 

The  important  thing  to  remember  about  any  right  to  look  through 
your  papers  or  mine,  whether  we  be  opponents  in  litigation  or  by- 
standers, is  that  there  is  no  right  whatsoever  to  look  through  a  man's 
papers  to  find  out  what  he  has  in  the  hope  that  you  will  find  something 
that  will  help  you  in  your  litigation.  If  your  papers  are  stored  far  away 
from  home  and  a  court  order  or  subpoena  is  served  on  the  records  cus- 
todian, your  rights  are  precisely  the  same  as  if  you  had  them  locked 
up  in  your  desk  or  a  private  safe  in  your  office. 

Hugh  L.  MacNeil,  attorney  at  law,  firm  of  O'Melveny  and  Meyers, 
Los  Angeles:  Mr.  MacNeil  spoke  on  the  problem  of  presenting  wills 
for  probate  after  a  major  disaster.  In  California  in  order  to  present  a 
will  for  probate  you  have  to  either  produce  the  will  itself  or  else 
explain  its  absence  within  certain  very  narrowly  defined  limits.  Our 
Probate  Code  Section  350  provides  the  narrow  limits  within  which  a 
will  can  be  admitted  to  probate.  Probate  Code  Section  74  provides  that 
a  will  can  be  revoked  by  being  burned  or  destroyed  by  the  testator 
with  the  intent  of  revoking  it.  Probate  Code  Section  76  provides  that 
in  case  of  a  will  executed  in  duplicate,  if  one  of  the  duplicates  is 
burned  or  destroj'ed  that  revokes  the  will.  If  you  can  produce  two 
witnesses  who  can  state  quite  firmly  and  positively  that  a  copy  which 
they  have  is  a  copy  of  the  will,  this  is  satisfactory,  but  it  does  take  two 
people  who  can  state  this  is  what  was  in  the  will  which,  in  the  case  of 
a  major  disaster,  might  present  some  very  serious  problems. 

Now  let's  think  a  little  bit  about  possible  solutions  to  some  of  these 
problems  before  getting  into  specific  solutions.  In  the  field  of  wills, 
we  have  to  be  particularly^  cautious  when  we  are  considering  disaster 
legislation  in  order  that  we  not  uproot  some  of  the  saifeguards.  Let's 
take  the  situation  where  the  original  will  is  found,  but  the  witnesses 
are  destroyed  and  you  can't  prove  their  signatures.  In  this  kind  of  a 
situation,  the  will  cannot  be  admitted  to  probate.  The  only  apparent 
solution  to  this  is  something  in  the  nature  of  a  self-proving  will. 
Another  possible  solution  would  be  to  have  the  will  acknowledged  in 
the  manner  of  a  deed  before  a  notary  public. 

Here  is  another  problem.  Suppose  the  original  will  cannot  be  found 
but  an  executed  copy  can.  If  the  copy  that  is  lost  was  last  known  in 
the  testator's  possession,  you  have  the  problem  of  the  presumption  of 
revocation.  It  occurs  to  me  that  the  presumption  is  not  necessary  if  we 
provide  in  the  law  that  a  testator  can  set  forth  in  his  will  that  this 
particular  will  cannot  be  revoked  by  being  burned  or  destroyed. 

I  cannot  sec  any  disability  as  far  as  enacting  such  a  law  or  amend- 
ment to  Sections  74  and  7(5  of  the  Probate  Code.  This  might  help  in 
many  of  these  problems  without  changing  the  existing  form  of  our  laws. 

The  next  type  of  situation  that  could  come  up  is  where  only  an 
unexecuted  copy  of  the  will  can  be  found.  You  have  the  same  problems 
of  presumption  of  revocation,  but  in  addition,  there  is  also  the  i)roblem 
of  proving  that  the  copy  is  in  fact  a  copy.  To  me,  a  will  is  something 
which  could  be  microfilmed  and  stored.  However,  we  need  a  few  minor 
changes  in  the  Code  of  Civil  Procedure  Sections  regarding  microfilming 
so  that  a  microfilmed  cojiy  of  a  will  could  be  presented  to  the  Probate 
Court. 
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Eldon  R.  Clawson,  Assistant  Secretary,  Bekins  Van  and  Storage 
Company :  Assuming  the  policy  of  the  government  is  to  encourage  the 
private  company  and  the  individual  to  preserve  his  own  vital  records 
against  a  national  disaster  and  that  it  also  is  the  policy  of  the  govern- 
ment to  encourage  them  to  do  this  through  private  storage  facilities, 
then  there  are  some  legal  problems  presented  to  the  depositor  company 
or  the  warehouseman  which  need  consideration  by  the  Legislature. 

First,  the  most  important  problem  facing  the  warehouseman  is  what 
to  do  in  the  event  of  a  delinquent  account,  as  most  of  the  vital  records 
we  are  contemplating  storing  would  have  commercial  value  only  as 
scrap  paper.  There  have  been  a  number  of  alternatives  considered  by 
people  in  the  industry  to  see  if  we  could  work  this  out  with  legislation. 
Something  which  would  permit  the  warehouseman  to  destroy  the  goods 
in  the  event  the  account  became  delinquent. 

We  have  also  thought  of  a  contractual  arrangement  created  at  the 
beginning  of  the  account  which  would  permit  the  warehousemen  to 
redeliver  the  goods  to  the  depositor,  but  this  is  difficult  because  we  are 
only  talking  about  accounts  where  people  have  lost  interest  and  where 
the  warehouseman  has  lost  track  of  the  depositor.  In  the  event  that 
there  is  a  delinquency  or  failure  to  make  payment,  legislation  is  needed 
in  order  to  enable  the  warehouseman  to  participate  in  this  type  of  pro- 
gram which  would  let  him  have  the  power  to  destroy  or  foreclose  his 
lien  on  a  vital  records  storage  account. 

LIST  OF  PERSONS  TESTIFYING  BEFORE  THE  COMMITTEE 

Los  Angeles— December  10  and  11,  1959 

John  Caswell,  Legislative  Budget  Committee 

Harold  G.  Robinson,  Director,  California  Disaster  Office 

Marvin  L.  Blanchard,  Department  of  Finance  (Statement) 

Perry  Stauffer,  Assistant  Deputy,  State  Controller 

Harry  M.  Earth,  Executive  Vice  President,  Bank  of  America 

Andrew  J.  Choos,  Planning  Officer,  Continuity  of  Government,  Office  of  Civil  and 
Defense  Mobilization 

Sherwood  Smith,  Chief  Project  Engineer,  Atomic  Energy  Commission  Facilities 
Project,  Holmes  and  Narver,  Inc. 

Dr.  Mitchel  Kaufman,  Records  Management  Consultant 

Harold  M.  Dorman,  Assistant  Division  Chief,  Division  of  Drivers'  Licenses,  Depart- 
ment of  Motor  Vehicles 

Neil  McLaughlin,  Senior  Administrative  Analyst,  County  of  Los  Angeles,  Chief  Ad- 
ministrative Office 

Roy  D.  Hoover,  Disaster  Services  Co-ordinator,  County  of  Los  Angeles 

Truman  Chapin,  Senior  Administrative  Assistant  to  the  County  Recorder,  County 
of  Los  Angeles 

Harold  Jones,  Deputy  City  Clerk,  Election  Division,  City  of  Los  Angeles 

Charles  MacBeth,  Records  Management  Association  of  Southern  California 

George  Derry,  Richfield  Oil  Corporation 

Mrs.  Ellma  Frantz,  Consultant,  Price  Waterhouse  &  Co. 

Paul  J.  O'Brien,  State  Archivist 

Joseph  A.  Greene,  Manager,  Bekins  Business  Records  Center,  Bekins  Van  and  Stor- 
age Company 

James  Warren  Beebe,  Attorney  at  Law 

Raymond  G.  Stansbury,  Los  Angeles  Bar  Association 

Hugh  L.  MacNeil,  Attorney  at  Law 

Eldon  R.  Clawson,  Assistant  Secretary,  Bekins  Van  and  Storage  Company 

Thornton  W.  Mitchell,  American  Records  Management  Association,  Bay  Area  Chap- 
ter 

Joseph  J.  Micciche,  Director,  Los  Angeles  Office  of  Civil  Defense 
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SUMMARY   OF   PANEL   DISCUSSION    OF   THE 
SUBCOMMITTEE  ON  RECORDS  PRESERVATION 

Assembly  Interim  Committee  on  Natural  Resources, 

Planning  and  Public  Works 
San  Francisco,  California,  January  25,  1960 

Prepared  by  Thornton  W.  Mitchell,  American  Records 
Management  Association,  Bay  Area  Chapter 

The  meeting  agreed  on  a  working  definition  of  "essential  records," 
which  were  defined  as  records  containing  information :  ( 1 )  necessary 
to  the  operation  of  government  in  the  emergency  created  by  a  disaster ; 
and  (2)  necessary  to  the  resumption  of  normal  government  operations 
after  a  disaster.  Group  (2)  may  be  defined  as  broadly  or  in  as  limited 
a  manner  as  desired  and  there  was  discussion  as  to  whether  records 
containing  information  necessary  to  protect  the  rights  and  interests 
of  individuals  should  be  included.  It  was  agreed  that  without  careful 
definition  the  inclusion  of  "rights  and  interests"  records  could  lead 
to  a  very  costly  protection  program. 

Although  several  pieces  of  legislation  have  been  introduced  regarding 
the  protection  of  essential  records,  only  Section  12265,  Chapter  63, 
Government  Code,  has  been  passed.  There  is  not  now  any  legislative 
authorization  for  the  protection  of  county  and  city  records.  Although 
many  state  records  are  being  protected,  few  if  any  are  being  protected 
as  the  result  of  Section  12265.  Protection,  principally  by  dispersion, 
has  resulted  from  Executive  Order  58-CD-l  and  from  the  initiative 
taken  by  agencies.  The  Secretary  of  State  is  storing  about  2,000  100- 
foot  reels  of  microfilm  for  state  agencies  as  authorized  by  Section  12265. 

There  are  no  known  countywide  protection  programs,  and  only  one 
or  two  county  clerks  now  protect  their  records.  Of  the  county  recorders, 
16  are  making  security  films,  10  are  setting  up  a  program,  and  23  do 
not  protect  in  any  measure.  Of  the  cities  in  California,  only  five  or 
six,  including  Oakland,  are  knoAvn  to  have  a  protection  program. 

Although  the  States  of  New  York,  Wisconsin,  Minnesota,  and  Illinois 
have  or  are  developing  protection  programs,  none  of  them  have  had 
experience  that  would  be  of  value  to  California  in  developing  its  pro- 
gram. Very  few  counties  in  other  states  have  developed  programs,  and 
only  a  few  cities  such  as  Philadelphia,  Portland,  and  Baltimore. 

It  was  the  consensus  at  this  stage  in  the  discussion  that  the  protection 
program  should  protect  from  the  effects  not  only  of  enemy  or  nuclear 
attack  but  also  from  natural  disasters  such  as  floods,  fires,  and  earth- 
quakes. 

It  was  also  the  consensus  that  state  agencies,  counties,  and  cities 
should  decide  what  should  be  protected  because  of  differences  of  organi- 
zation and  procedures  and  because  they  were  most  familiar  with  their 
own  functions.  It  was  agreed,  however,  that  there  should  be  some  cen- 
tralized guidance  and  advisory  direction  to  the  counties  and  cities 
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because  of  their  lack  of  personnel  and  staff  equipped  to  develop  a 
program  on  their  own  initiative. 

There  were  differences  of  opinion  as  to  the  need  of  state  legislation 
to  effect  a  protection  program  at  the  county  and  city  level.  It  was 
pointed  out  that  programs  have  developed  at  those  levels  without  legis- 
lation but  the  city  representatives  felt  that  programs  would  not  be 
developed  without  mandatory  legislation. 

It  was  agreed  that  any  legislation  should  be  general  in  nature  and 
should  avoid  specifics  as  to  particular  record  series  that  should  be 
protected.  The  county  clerks,  however,  feel  that  certain  series  of  their 
records  should  be  specified  for  protection.  It  was  also  agreed  that 
methods  of  protection  should  not  be  specified,  and  it  was  pointed  out 
that  records  can  be  protected  by  means  other  than  microfilming. 

It  was  also  pointed  out  that  there  had  been  very  little  hard-headed, 
realistic  evaluation  of  the  use  to  which  records  that  have  been  pro- 
tected will  be  put  in  the  event  of  a  disaster ;  there  was  comment  on 
the  difference  between  records  that  are  truly  essential  and  those  that 
are  merely  "nice"  to  have. 

In  discussing  the  estimated  cost  of  a  protection  program,  the  expe- 
rience of  industry  showed  wide  variations  in  costs  as  follows: 
Pacific  Telephone— $50,000  initially ;  $30,000  per  year 
Standard  Oil — $15,000  per  year 

California  Packing — $12,000  initiallv;  $2,000  per  year 
P.  G.  &  E.— $12,000  initially  (microfilm  cost)  ;  $2,000  per  year 

There  were  no  figures  available  to  indicate  the  initial  or  recurring  cost 
of  any  of  the  existing  county  clerk  or  recorder  protection  programs. 
It  also  develoj)ed  that  there  are  no  reliable  figures  of  costs  in  any  other 
state,  county,  or  city  programs  in  other  states.  Portland,  Oregon,  has 
figures  which  indicate  that  it  has  spent  $63,000  to  microfilm  about  2,200 
cubic  feet  of  records  for  security  purposes. 

It  was  agreed  that  no  firm  figure  could  be  arrived  at  without  further 
information  as  to  what  was  to  be  protected  and  the  manner  of  pro- 
tection. 

As  far  as  legislation  was  concerned,  it  was  agreed  that  Section  12265 
should  be  amended  to  delete  the  second  sentence  ("Provision  shall 
thereupon  be  made  for  the  microfilming  or  authentic  reproduction  or 
reprodnction  by  electronic  process  of  such  records  .  .  .").  Since  pro- 
tection in  many  cases  could  be  achieved  by  dispersion  in  the  normal 
course  of  business,  the  requirement  that  protected  records  sliould  be 
stored  with  the  Secretary  of  State  should  be  permissive  rather  than 
mandatory. 

With  respect  to  county  records,  both  the  county  clerks  and  county 
recorders  feel  that  legislation  is  necessary.  It  was  observed,  however, 
that  programs  have  beon  initiated  without  state  legislation  and  the 
need  for  legislation  may  properly  be  questioned.  The  same  conclusion 
was  reached  with  respect  to  city  records. 

It  appeared  that  opposition  could  be  anticipated  to  mandatory  legis- 
lation on  a  county-level  program.  During  the  discussion  of  a  permis- 
sive program,  Assoniblyinan  Kilpatrick  observed  that  he  felt  a  per- 
missive program  would  be  a  waste  of  time  and  that  he  favored  a 
mandatory  program  or  nothing. 
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The  suggested  legislation  sponsored  by  the  Office  of  Civil  and  Defense 
Mobilization  was  discussed,  and  copies  of  the  draft  state  "Records 
Protection  Act"  made  available  to  participants.  That  office  feels  very 
strongly  that  legislation  is  needed  for  an  effective  program. 

In  the  concluding  discussion,  it  was  obvious  that  there  was  no  agree- 
ment on  either  the  provision  of  any  legislation,  or  even  on  the  need 
for  legislation.  There  was  an  expression,  however,  that  there  is  urgent 
need  for  responsibility  to  be  assigned  to  one  particular  agency  on  the 
state  level  or  the  program  will  continue  to  drift  without  becoming 
really  effective. 

There  appeared  to  be  some  who  favored  limiting  the  essential  rec- 
ords protection  program  to  the  records  necessary  in  the  event  of  a 
major  attack  to  the  operations  of  government  in  the  emergency.  These 
records  have  been  estimated  to  approximate  1  percent  of  the  total  and 
would  include  utility  maps,  data  on  food  supplies,  data  on  communi- 
cations facilities,  etc.  Their  protection  could  be  accomplished  at  mini- 
mum cost. 

The  preservation  and  protection  of  records  necessary  to  the  resump- 
tion of  government  operations  after  a  disaster,  including  the  protection 
of  the  rights  and  interests  of  individuals,  should  be  the  responsibility 
of  each  agency,  county,  and  city.  These  organizations  should  develop 
procedures  integrated  into  their  daily  operations  which  would  provide 
for  dispersal  or  other  protection.  Where  the  cost  of  protecting  older 
records  which  constitute  the  unprotected  backlog  is  excessive,  at  least 
a  program  should  be  initiated  on  current  transactions. 


SOIL  AND  WATER  CONSERVATION 

INTRODUCTION 

"We  present  a  general  summary  report  of  the  hearings  conducted  by 
the  Assembly  Interim  Committee  on  Natural  Resources,  Planning,  and 
Public  Works,  under  the  chairmanship  of  Assemblyman  Lloyd  W.  Low- 
rey,  at  Salida  on  November  5,  San  Bernardino  on  November  10,  and 
Red  Bluff  on  November  19,  1959. 

The  purpose  of  these  hearings  was  to  discuss  the  state  soil  conserva- 
tion program  as  it  relates  to  federal  projects  (Public  Law  566,  83d 
Congress  1954,  amended  by  Public  Law  1018,  84th  Congress  1956, 
known  as  the  Watershed  Protection  and  Flood  Prevention  Act)  and 
state  projects  under  A.  B.  1144,  Chapter  2466,  1957,  Section  6816.1 
of  the  Public  Resources  Code. 

We  have  selected  and  condensed  the  most  significant  portions  of  the 
testimony  to  describe  in  two  parts  a  digest  of  Public  Law  566  and 
A.  B.  1144  and  how  they  are  working  here  in  California. 

PUBLIC  LAW  566 

Public  Law  566  provides  that  the  Soil  Conservation  Service  in  the 
U.S.  Department  of  Agriculture  has  the  authority  required  to  carry 
out  technical  and  financial  assistance  to  state  and  local  organizations 
for  land  treatment,  flood  prevention  and  small  watershed  programs 
under  soil  conservation  districts. 

A  brief  summary  of  P.  L.  566  authorizes  the  Secretary  of  Agricul- 
ture to  co-operate  with  states  and  sets  forth  the  machinery  which 
enables  federal  aid  in  watershed  management  under  soil  conservation 
districts : 

1.  Maximum  size  of  watershed  not  to  exceed  250,000  acres. 

2.  Maximum  flood  detention  behind  dams  not  to  exceed  5,000  acre- 
feet. 

3.  Maximum  total  capacity  of  dam  25,000  acre-feet. 

4.  If  the  federal  contribution  is  over  $250,000  and  the  structure 
holds  more  than  2,500  acre-feet,  the  plan  goes  to  the  Secretaries 
of  Interior  and  Army  for  approval. 

5.  If  the  structure  holds  less  than  4,000  acre-feet,  the  plan  goes  to 
the  Senate  and  House  Committees  on  Agriculture  and  Forestry 
for  approval. 

6.  If  the  structure  has  more  than  4,000  acre-feet,  the  plan  goes  to 
the  Senate  and  House  Committees  on  Public  Works  for  approval. 

7.  The  Secretary  of  Agriculture  is  authorized  to  make  loans  or 
grants  to  local  organizations  to  finance  approved  projects.  With 
respect  to  any  single  plan  for  work  improvements,  the  amount 
from  federal  sources  shall  not  exceed  $5,000,000, 
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The  program  has  not  f?one  as  fast  in  California  as  it  has  in  many 
other  states.  It  is  very  difficult  to  {?et  a  project  economically  justified 
with  a  favorable  cost  benefit  ratio  in  California.  The  fact  that  we  have 
only  five  projects  under  construction  illustrates  this  point.  Waterslied 
protection  projects  under  P.  L.  56G  currently  autiiorized  for  construc- 
tion are : 

1.  The  Arroyo  Grande  in  San  Luis  Obispo  County. 

2.  Central  Sonoma  in  Sonoma  County. 

3.  Adobe  Creek  in  Lake  County. 

4.  Buena  Vista  Creek  in  San  Dief,'o  County. 

5.  Marsh-Kellogg  in  Contra  Costa  County, 

The  State  Department  of  "Water  Resources  and  the  U.S.  Corps  of 
Engineers  determine  in  many  cases  that  projects  are  not  feasible  and 
very  seldom  can  the  U.S.  Department  of  Agriculture  go  in  and  find 
a  new  set  of  circumstances  that  would  make  a  favorable  cost  benefit 
ratio. 

Other  federal  agencies  related  to  a  P.Tj.  ^6G  project  are  the  Forest 
Service,  Fish  and  Wildlife  Service,  Public  Health  Service,  Bureau 
of  Reclamation,  Bureau  of  Land  Management,  Bureau  of  Indian  Af- 
fairs, Geological  Survey.  All  of  these  agencies  participate  in  meetings 
and  deliberations  on  all  applications  for  work  and  they  review  the 
final  work  plan  to  see  that  their  recommendations  have  been  considered 
in  its  final  form. 

In  programing  a  P.L.  566  project,  the  soil  conservation  district 
concerned  has  to  be  sure  that  there  is  local  interest,  that  the  county 
board  of  supervisors,  the  flood  control  district,  the  Chamber  of  Com- 
merce, the  Farm  Bureau,  Grange  and  others  are  in  agreement  that 
this  is  an  important  project  in  their  community.  Then  they  collectively 
sign  an  application  which  is  submitted  to  the  State  Soil  Conservation 
Commission  and  a  copy  of  this  application  is  sent  to  the  U.S.  Soil 
Conservation  Service.  When  the  Soil  Conservation  Commission  has 
determined  there  is  facility  to  assist  the  watershed  sponsors  and  they 
approve  the  project  for  planning,  they  so  advise  the  Soil  Conservation 
Service  who  passes  the  word  along  to  its  administrator,  with  certain 
documentation  as  to  the  nature  of  the  watershed  application.  Then  the 
Soil  Conservation  Commission  or  the  Soil  Conservation  Service,  de- 
pending upon  who  has  the  facilities  available,  will  assist  the  sponsors 
in  developing  the  facts  so  they  can  decide  what  should  be  in  their  plan. 

Should  the  sponsor  employ  a  private  engineering  concern  to  develop 
watershed  plans,  the  Soil  Conservation  Commission  and  the  Soil  Con- 
servation Service  will  have  to  approve  the  plans  and  then  submit  them 
to  all  interested  state  and  federal  agencies  for  their  comments.  If  in 
agreement,  the  plans  are  then  submitted  to  the  Bureau  of  the  Budget 
in  Washington  for  approval. 

From  the  time  the  formal  application  is  filed  with  the  Soil  Conser- 
vation Commission  and  Washington  authorizes  money  for  construction, 
it  takes  a  period  of  approximately  three  years.  The  first  half  is  an  ex- 
ploratory period ;  the  second  half  covers  planning.  The  program  under 
P.L.  566  could  proceed  in  a  more  expedient  manner  if  there  were  les.s 
bureaucratic  interference  at  the  federal  and  state  levels.  It  would  re- 
lieve the  workload  recpiired  on  a  specific  project,  and  also  save  the 
taxpaj'cr  an  appreciable  amount  of  cash. 
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It  is  the  opinion  of  many  people  that  "there  are  too  many  fingers 
in  the  pudding."  To  streamline  it,  it  will  be  necessary  to  change  the 
federal  law  and  also  to  simplify  the  interpretation  of  this  law. 

The  salient  fact  is  the  amount  of  water  permitted  for  Hood  control 
storage  behind  dams  is  too  little.  Under  P.L.  566,  the  restriction  of 
5,000  acre  feet  of  water  is  killing  a  lot  of  projects  in  California  and 
should  be  corrected.  The  limitations  of  P.L.  566  for  flood  control  for 
the  State  of  California  make  it  inapplicable  to  most  of  our  projects, 
California  needs  something  more  pertinent  and  if  P.L.  566  is  not  satis- 
factory, the  citizenry  should  alert  their  federal  representatives  and  at 
the  same  time  state  possibilities  should  not  be  neglected.  This  call  to 
defend  our  essential  soil  in  California  is  sound;  therefore  establishment 
of  a  Department  of  Soil  and  Water  Conservation  should  be  considered 
by  the  Legislature. 

California's  rapidly  increasing  population  affects  our  agricultural 
enterprises  in  many  ways.  We  suffer  the  loss  of  agricultural  lands  to 
population  and  industry  uses.  Farmers  are  finding  it  necessary  to  cul- 
tivate poorer  soils  and  move  to  steeper  lands  that  present  a  soil  and 
water  management  problem.  Conservation  of  soil  is  of  fundamental 
importance  to  the  welfare  of  the  people  of  this  State.  California  needs 
federal  government  assistance. 

Expenditures  for  P.L.  566  in  California  have  barely  exceeded  $250,- 
000  in  any  one  year.  Other  states  smaller  than  California  already  ex- 
ceed $2,000,000  annually.  Investigations  revealed  that  planning  is  the 
bottleneck  in  California's  ability  to  attract  federal  funds  to  programs. 
The  objective  of  the  planning  is  to  demonstrate  to  the  federal  authori- 
ties that  an  economically  justified  project  can  be  developed  in  a  par- 
ticular watershed. 

There  are  two  important  areas  wherein  the  California  Legislature 
may  assist  in  facilitating  the  application  of  P.L.  566  to  California's 
conservation  problems.  One  involves  direct  action  with  respect  to  legis- 
lation and  the  other  would  involve  the  Legislature's  influence  on  the 
Congress.  The  direct  legislative  action  should  facilitate  the  solution  of 
some  of  California's  watershed  problems  bj'  adding  to  P.L.  566  for 
better  adaptation  to  California's  growing  demands.  Secondly,  the  Legis- 
lature should  persuade  Congress  to  amend  the  Federal  Watershed  Pro- 
tection and  Flood  Prevention  Act,  P.L.  566,  which  would  facilitate  the 
incorporation  of  both  flood  control  and  water  storage  within  a  single 
reservoir. 

The  Forest  Service  is  one  of  several  federal  agencies  responsible  for 
P.L.  566.  The  California  Division  of  Forestry  also  enters  into  the  P.L. 
566  program  as  an  agent  of  the  U.S.  Forest  Service  to  plan  and  carry 
out  the  forest  phases  of  land  treatment  on  state  and  private  lands.  The 
Division  of  Forestry  has  the  primary  responsibility  for  providing  a 
fire  protection  system  for  the  protection  of  privately  owned  w-atershed 
lands.  The  major  objective  is  to  achieve  soil  and  water  conservation  so 
as  to  bring  about  the  greatest  reduction  in  flood,  erosion  and  sediment 
damage. 

The  Watershed  Protection  Program,  of  the  U.S.  Soil  Conservation 
Service,  commonly  referred  to  as  P.L.  566,  could  be  the  answer  to  estab- 
lishment of  proper  land  use  on  each  acre  within  a  watershed,  both 
public  and  private  lands.  However,  this  watershed  protection  program 
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hiis  run  into  Intiihlc  licrc  in  ( "aliloniiH.  The  principle  is  sound;  the 
j)n>^M-arri  is  needed;  hut  adniinisl ration  policies  are  not  consistent  with 
California's  jx'euliar  watershed  conditions. 

Coini)are  this  j)icture  with  the  midvvestern  states.  California  has 
extremely  hh^h  precipitous  mountains  falling?  away  sharply  to  valley 
floors  covered  with  hi^di-valualion  aj^rieidtural  lands  and  industrial 
im|)rovements.  Compare  the  dilTerenee  in  prohh'ins  liere  in  Calii'ornia 
as  a^'-ainst  a  ])rojeet  in  Texas.  Many  (jtlier  states  have  a  very  active, 
dirt-flying,'  watershed  pro^rram  well  underway.  California,  however, 
has  a  very  active  planniuf^  i)rof^ram  underway  but  has  not,  as  yet, 
achieved  nnich  actual  construction. 

llow'cver,  many  soil  conservation  district  directors  are  beginning  to 
have  doubts  stemming  from  frustrations  in  dealing  with  policy  changes 
on  th(!  national  level.  Certain  agencies  in  AVashington  tahh;  and  hold 
uj)  deeisions  on  projects  that  are  dollar-wise  large  though  within  the 
a<*i-eage  limitations.  Had  ('ongress  intended  th(>  ])rojects  to  be  limited 
to  a  cei'tain  given  nuinbei-  of  dollars,  Congress  would  have  so  stated. 
The  program  in  California  can  be  liaiined  by  these  arl)itrai'y  dollar 
limitations. 

A  determinjit ion  will  luivc  to  be  made  soon  as  to  whether  this  shall 
continue  to  have  ( ';difornia 's  support.  The  entire  concept  of  P.L.  566 
is  local,  state  and  federal  co-oix-ration  and  ])artieipation,  and  the 
complete  treatment  of  watei-shed  is  tlie  ultimate  in  resource  conser- 
vation. 

California  soil  conservation  district  directors  believe  that  P.  Tj.  566 
should  buy  more  soil  conservation;  therefore,  that  it  not  be  limited  to 
only  250,000  acres  per  watershed.  Now  visualize  landowners  having 
treated  tlieir  land,  having  done  a  lot  of  soil  conservation  work,  but 
there  is  a  gully  too  large  for  these  landowners  to  tackle.  It  is  every- 
body's ])roi)leTn.  It  alTects  the  people  down  below  in  littl(>  communities; 
if  silfs  up  reservoirs;  and  fhe  feeling  was  to  help  these  people  build 
sojue  slruetures  that  would  retard  this  flow.  The  difCieulty  with  1*.  L.  5()6 
is  in  fitting  this  to  our  California  coiulitions  because  it  permits  only 
5,000  acre  feet  of  water  to  be  set  aside  for  flood  control. 

What  appears  to  be  a  good  law  does  not  adequately  apply  to  Cali- 
fornia. The  benefit-cost  ratio  is  seldom  going  to  be  met,  and  we  .should 
re<'ommend  to  our  congressmen  and  seiuitors  fliaf  this  bill  be  changed. 
The  way  P.  L.  5(i(i  is  set  up,  if  is  ne.xf.  to  imjiossible  to  make  it  Avork 
in  the  State  of  Cidifornia.  P.  1j.  5()()  is  |)lanned  foi-  all  of  the  states  in 
the  Union,  but  frying  to  nudi(>  if  work  in  C;difoi-uia,  we  find  we  have 
very  little  water  conservation  in  it. 

We  have  a  program  which  was  established  to  helj),  but  it  seems  it 
does  not  apply  in  California  to  the  extent  that  it  shoidd,  ])rimarily 
because  there  are  gajis  in  fhe  ju'ogram.  Some  phases  hav(>  not  been 
completed,  and  fhe  Ijcgislaturt'  ought  fo  be  able  to  at  least  fill  some  of 
those  gaj)s. 

Soil  conservation  districts'  experience  with  P.  L.  566  has  been  lafher 
frustrating.  We  have  in  P.  L.  56()  a  neat  little  framework  of  pos.sibilities 
which  have  not  materialized  in  any  con.servation  on  the  land.  This  is 
not  the  fault  of  the  law.  It  was  a  fine  effort  when  it  was  drawn  up,  but  a 
citizen  and  a  taxpayer  have  a  right  to  coiisider  any  law  that  we  have  to 
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!)(»  only  jv  Iminjin  c\Xov\  jiiul  oiu'  Hint  i*aii  ho  iiuprovcil  ii]i(iti  jiiul  iiijulc 
bettor,  iuu\  tluil  is  t  imio  of  this  iinrticuljir  law. 

Ouo  of  the  thiiifJTs  1*.  1j.  5(5(1  does  not  i):iv(>  us  in  Cjilironiin  at  the 
})resfnt  is  this  cvjUunlion  of  pfood  land  in  lernis  of  the  I'Mture.  Land 
eidiiineiMnent  is  soiuethinp:  that  we  should  \\'y  to  have  iMuphasi/ed  more 
and  luort'  and  used  in  th«>  evaluation,  IxH'ause  then  oui-  cost  ratio  can 
be  made  to  eom(»  out  ri<::h(. 

In  watershed  protection  woik.  ranchers  in  soil  conservation  districts 
are  frustrated  by  seeinjj;  S(>veral  tools  siltinii;  on  this  counter,  but  there 
sooms  to  be  a  Iabt>l  on  om-h  ouo  of  these  tools  that  says  "  l\*eserved  Tor 
somebody  else."  1  can't  touch  that  tool.  They  are  i\ol,  meant   for  me. 

One  o\'  these  tools  is  T.  L.  DSI  adnnuistertMl  by  th(>  nur(>an  of  Keela- 
mation  and  has  some  value  and  ajiplicat  ion,  althouij^h  in  ('alit'ornia  vory 
lew  })ro.ieels  have  bt'eu  actually  developed  by  that  law. 

P.  1j.  (iSI  and  1'.  ]i.  Sf)  ;-)()()  ar(>  tools  desii^nuMl  for  adininist  ral  ion  by 
the  U.  S.  Corps  of  PiUirinecrs  which  S(M'm  to  pi-cscnt  inlercsl  iii'j;  pos- 
sibilities. 

Wo  also  liave  a  state  law.  Ih(>  Davis  (Jrunsky  Kill,  and,  of  c<Hirse, 
the  tool  I*.  1j.  5(5(1  about  which  we  ha\(>  Ixm'u  s|)eakin^  that  is  admiuis- 
tored  by  the  l)(>partnn'nt  of  A^ricullui(\  Soil  (/onservalion  Service. 

Since  all  these  tools  are  ci-eat(>d  out  of  the  dollar  eoidi-ibided  by  tax- 
payers, tlu>y  should  be  blended  toij:<>lluM-  so  they  ean  make  a  useful  eom- 
binaliou  of  laws  for  the  people  to  use. 

A.   B.   1144 

A  le<xislativ(^  accomplishment,  in  this  soil  and  water  conservation 
pro|j:raui  in  (\'ilifornia  was  tli(»  (MiactinenI  of  A.  1>.  1111  in  11)57  (Sec- 
tion (SSKI.l  of  Public  b'esources  ('ode)  to  provide  $10(),()(){)  annually  to 
be  transferred  from  the  Stale  Lands  I'^md  to  th(>  Slate  Soil  (Conserva- 
tion Commission.  'The  law  slates  that  the  commission  may  make  fjjrants 
to  assist  soil  conservation  districts  in  carryinti:  out-  work  the  conunissi(Hi 
determines  is  necessary  for  the  welfare  of  I  he  State. 

Du(^  to  the  fact  that  this  fuiul  was  so  drastically  reduced  by  tin* 
Govornor  from  $75().()()()  to  $1()(),()()(),  it  has  been  nec(>ssary  for  the 
commission  to  deny  a  number  of  projects  or  to  j^'rant  only  a  portion  of 
the  amount  recpiested  by  soil  conservation  distri<'ts. 

Some  nuMubers  of  the  commission  feel  lli.il  p(>rhaps  i(  would  he  better 
to  'f^Viiui  a  f(^w  si/eable  ])ro.jects  and  make  a,  biiJf  show  in  a  few  plaees. 
Other  UHMubers  feel  t  ha,t  it  was  the  l(»<j:islative  intent  to  make  this  a. 
Oalifoi-nia  statewide  pro^n-am.  One  of  the  bi;if  advautaijjcs  in  disi  rihut  iufj; 
this  money  up  and  down  the  State  in  smaller  allocations  is  to  <^vi  proj- 
ects start(>d,  create  interest,  and  the  support,  of  the  local  landowners. 
Tm  every  case,  local  jiai't  icipaf  ion  has  l)(>en  <j;reater  than  the  stale  par- 
ticii)ation.  The  $100, ()()()  is  not,  jjfoiufjj  to  be  onoufjjh  money  t,o  disp(Mis(^ 
properly  to  }j;(>t.  thiiijj^s  done.  Soil  eonser\'at  ion  districts  are  doin<^  a  fiiw^ 
job  of  helpiufj:  themselves,  b»it  Ibey  ('Jinnol  always  un<lerl;ike  I  he  j^icaler 
portion  of  the  load. 

The  unsnuf^'  hero  in  this  work  is  tlu'  soil  conservation  district,  farnu'r 
wbo  is  personally  |)ayin!.r  f<»i'  Ji  major  portion  of  the  cost  of  this  projj^rani 
on  th(!  nation's  a^M-icnlt oral  lands  that  insure  wat<M-shed  protection 
benefits  for  the  population  livin^j:  in  cities  and  suburban  aicas. 
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Every  citizen  needs  to  know  more  about  the  small  watershed  con- 
servation program  because  it  enables  the  maximum  soil  and  water  con- 
servation accomplisliments  to  be  achieved.  Each  landowner's  farm  plan 
provides  for  irrigation  efficiency  through  application  methods  that  are 
tailored  to  fit  the  maximum  agricultural  production  with  the  use  of 
the  minimum  amount  of  water.  These  farm  plans  call  for  tillage  that 
promotes  better  producing  methods  so  that  each  drop  of  rainfall  has  a 
better  chance  of  entering  the  ground,  enabling  greater  water  penetra- 
tion, leaving  invaluable  top  soil  in  place. 

Flood  retardation  dams  catch  and  hold  back  peak  runoff  flows,  re- 
charging downstream  underground  water  basins.  Runoff  water  caught 
and  held  upstream  means  detained  downstream  flood  waters  that  could 
cause  downstream  destruction  and  misery  with  wasted  topsoil  silting. 

One  of  the  greatest  needs  today  is  to  further  public  understanding 
for  the  conservation  of  soil  and  water.  The  State  Constitution  provides 
that  the  water  belongs  to  the  people,  and  it  will  never  benefit  the  people 
until  it  is  properly  harvested  and  stored  like  any  other  annual  crop. 
The  best  way  to  do  that  is  to  have  complete  land  treatment  of  the 
entire  watershed  and  many  aboveground  storage  reservoirs  so  that  we 
will  have  sufficient  storage  to  keep  our  future  economy  going. 

The  California  Legislature  in  its  wisdom  recognized  this  and  en- 
acted what  we  refer  to  as  A.  B.  1144.  The  underlying  principle  was 
to  divert  income  from  a  depleting  natural  resource  (oil)  to  resources 
which  can  be  conserved  and  restored. 

The  soil  conservation  district  directors  have  technical  assistance 
available  for  their  programs,  but  in  mau}^  cases,  very  little  if  any 
money  to  solve  some  of  their  more  difficult  problems.  A.  B.  1144  was 
origijially  intended  to  be  a  $750,000  annual  grant  in  aid  to  soil  con- 
servation districts  under  the  provisions  of  Division  9  (Soil  Conserva- 
tion) of  the  Public  Resources  Code.  This  annual  grant  opened  the  way 
to  accompli.shing  a  great  amount  of  work  in  watersheds  where  the  job 
was  too  small  to  involve  the  federal  machinery  of  P.  L.  5G6.  However, 
the  Governor  saw  fit  to  reduce  the  amount  to  $100,000  for  a  start,  but 
to  maintain  it  at  only  $100,000  annually  will  not  be  wise  if  we  are  going 
to  try  to  use  this  as  a  substitute  for  P.  L.  566. 

During  this  past  year,  the  California  Soil  Conservation  Commission 
has  had  to  adopt  more  and  more  stringent  criteria  to  the  grants  under 
this  program  because  of  the  lack  of  funds.  Many  worthwhile  projects 
which  were  intended  by  the  Legislature  arc  no  longer  qualified  under 
the  revised  commission  criteria.  We  in  California  can  do  a  good  job 
on  the  small  watersheds  requiring  only  a  few  thousand  dollars  of  the 
total  expenditures,  providing  the  initial  concept  of  A.  B.  1144  is  kept 
in  the  front  of  our  thinking  and  funds  for  the  program  are  brought 
back  up  to  their  intended  level. 

Under  A.  B.  1144  there  is  opportunit.y  for  a  verv  wide  range  of 
projects.  There  can  be  almost  any  type  of  project  dealing  with  soil 
and  water  conservation  that  the  district  might  be  interested  in,  whereas 
P.  L.  566,  the  small  watershed  protection  program,  is  limited  to  projects 
dealing  with  control  of  flood  water  and  the  management  of  agricultural 
water  and  is  more  limited  in  its  application  than  A.  B.  1144. 


REPORT  ON  NATURAL  RESOURCES,  PLANNING  AND  PUBLIC  WORKS       45 


OR  CC  OM    , 


Our  state  program  should  be  concerned  with  comprehensive  long- 
range  planning.  "VVe  must  have  a  blueprint  of  our  own  state  program 
before  we  expect  too  much  from  the  federal  government.  We  do  not 

have  enough  districtwide  conservation 
plans  that  look  ahead  adequately  into 
the  future.  State  funds  Avill  probably 
do  more  good  in  the  long  run  if  spent 
for  comprehensive  planning  than  if 
they  are  put  into  a  barrel  and  every- 
body can  reach  his  hand  in  and  grab 
for  temporary  needs,  which  is  very 
desirable  for  the  moment  but  ■\\'hich  is 
not  what  we  need  for  the  long  pull.  In 

,  other  words,  our  1144  program  could 

.(2)    y~"         ?  »,„  \  /v___l         easily  become  just  a  temporarj^  relief 
"""  effort  which  would  never  achieve  the 

real  objective  that  we  know  we  must 
be  held  responsible  for. 

The  real  needs  are  to  provide  a  soil 
conservation  district  with  a  means  of 
doing  what  the  law  says  it  must  do 
and  that  is  to  develop  district- 
wide  comprehensive  plans  for 
soil  and  water  conservation. 
This  is  going  to  take  a  lot 
of  money,  a  lot  more 
than   the   $100,000 
annually. 
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STATUS  OF  SMALL  WATERSHED  APPLICATIONS 

No.                          Name                                                      County  Acres 

1.  Sonoma    Creek    Sonoma 100,000 

2.  Arroyo  Grande  Creek San  Luis  Obispo 103,400 

3.  Marsh-Kellogg-  Creeks Contra  Costa 116,000 

4.  jMorrison    Creek    Sacramento     31,700 

5.  San  Timoteo San  Bernardino  and  Riverside 80,000 

6.  Upper  Ferris  Valley Riverside    64,000 

7.  Salt  Creek Riverside    100,000 

8.  P.antista  Creek Riverside    46,000 

0.   Smith   Creek   Riverside    14,000 

11.  Tapper  Chino  Basin San  Bernardino  and  Riverside 175,000 

12.  Avenue   "H"   Los  Angeles 11,500 

13.  Antelope  Creek Tehama     72,000 

14.  Central  Sonoma ___Sonoma 163,000 

15.  Tule   River    Tulare 247,000 

16.  Buena  Vista  Creek San  Diego 8,970 

17.  Monroe   Canyon   Los  Angeles 2,855 

19.  Greenhorn  and  Spanish  Creeks Plumas    128,500 

20.  Cable  and  Devil  Creeks San  Bernardino 25,800 

21.  Morena   Reservoir   San   Diego   73,600 

22.  Ulatis  Creek Solano 115,200 

23.  Carmel   River Monterey     163,200 

24.  Pescadero-Butano  Creeks San  Mateo 39,500 

25.  San  Antonio  Creek Santa   Barbara   103,000 

26.  Diaz  Drainage  Area Santa   Barbara   2,055 

27.  Green  Canyon-City  of  Santa  Maria -_Santa   Barbara   74,550 

28.  Mission  Creek Santa   Barbara   7,200 

29.  Bear  Creek San  Joaquin  and  Calaveras 62,000 

30.  Carnadero-Llagas  Creeks Santa  Clara 132,000 

31.  Escondido  Creek San   Diego   30,700 

32.  Bryant    Canyon    Monterey     13,714 

33.  Coachella    Valley-West    Side Riverside    122,500 

34.  San  Juan  Ridge  Ditch Nevada    100,000 

35.  Upper   Warm    Creek San  Bernardino 11,300 

36.  Adobe  Creek Lake    21,500 

37.  Firebaugh-Los  Banos  Drainage 

Enterprise Fresno   and   Merced 197,000 

38.  Markleeville  and  Indian  Creeks Alpine   41,600 

39.  Upper  Tehachapi  Creek Kern    39,300 

40.  Laguna     Sonoma 113,000 

41.  Napa  River Napa   242,900 

42.  Alisal    Monterey    30,000 

43.  Lewis   Creek Tulare 26,-300 

44.  Scotts  Creek Lake    56,000 

45.  Champlin   Slough Tehama 6,704 

46.  Corralitos-Salsipuedes Santa  Cruz 41,000 

47.  Little  Panoche  Creek Fresno 163,400 
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SUMMARY  OF  FMDINSS  A.sD  xrCOMMB^DATIONS 
AS  PSESENTH)  TO  COMMTTTH 

1.  The  State  Dhiaon  of  SoU  Couaieri'«tkMa  is  bradEeted  into  the  De- 
partment of  Natural  R«sDarce&.  Tliere  was  erideneed  a  sentimeat 
that  soil  ccmserTatioii  does  not  enjoj  tiie  snflBeientlj  important  statos 
that  the  critical  problems  involTed  jostifV. 

2.  The  present  DirianHi  of  Sml  Cottserratioii  needs  SMne  darifieation  to 
eliminate  possible  eoniSiets  vith  other  agmicies  of  state  goremment. 

3.  If  the  state  goremment  is  reorganiaed,  whj  not  a  new  deparbnent, 
a  Department  of  S4h1  and  Wato*  Conserration,  a  derdopBent 
agency  whidi  most  be  consulted  cm  aD  engineering  plans — highwajs, 
icaei  f  uirs,  ambdrrisioms,  etc. 

■L  Poblie  Law  5<S6  was  designed  for  eastern  standards  and  does  not 
paiticolarlT  applj  to  California  conditioiis.  It  prorides  a  means 
whereby  the  people  of  the  commnnity  can  plan  and  eontrol,  within 
eertain  linuts,  the  destiny  of  their  small  part  of  the  worid.  It  often 
entices  local  California  groops  into  planning  a  program  and  then 
stops  them  beeanse  of  impossible  eonditiona. 

5l  The  California  Legislatnre  should  peranade  CcuDgreas  to  amend 
Public  Law  566  to  enlarge  the  storage  in  flood  contrd  dams  and 
remove  the  djOOO-aere^foot  limitation  in  order  that  California  eould 
draw  greater  benefits. 

6.  The  California  Legrislature  should  memorialize  Congress  to  send  a 
committee  to  California  to  work  with  our  California  Soil  Conserra- 
tion  Commission  so  that  the  present  Public  Law  566  program  can 
be  amended  to  serve  California  needs. 

7.  Assembly  Bill  1144  appropriates  $100,000  annually  to  assist  the 
State  Sofl  Conservation  Ccramission  in  carrying  out  small  watershed 
flood  eontroL  This  fund  is  inadequate  to  satisfy  baave  needs  and 
should  be  brought  up  to  at  least  $750,000  annually  as  was  originally 
intended  for  grants-in-aid  to  sofl  conservation  districts. 
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Appendix 
PERSONS  TESTIFYING  BEFORE  THE  COMMIHEE 

John  S.  Barnes.  State  Conserrationist,  United  States  Soil  Conservation  Service 
Charles  W.  Thomas,  Assistant  State  Conserrationist,  United  Sutea  Soil  Conserva- 
tion Service 
Gordon  W.  Miller,  Chief  Engineer,  Sonoma  County  Flood  Control  District 
Lloyd  Hamilton,  Supervisor,  Lake  County 
Arthur  W.  King,  Ukiah  News,  Mendocino  County 
Robert  LaRue.  President.  Xapa  Soil  Conservation  District 
Harold  Blatx.  President,  California  Association  of  Soil  Conservation  Districts 
Vernon  Lehman,  Area  4,  Vice  President,  California  Association  of  Sofl  Conserra- 

tion  Districts 
Arthur  L.  Darsey,  Chief.  State  Division  of  Sofl  Conservation 
Francis  Raymond,  Chief.  State  Division  of  Forestry 

W.  E.  Silverwood.  Director,  Redlands-Highland  Soil  Conservation  District 
Don  Bauer.  Forest  Supervisor,  San  Bernardino  National  Forest 
Norman  Hiison,  Director,  West  End  Soil  Conservation  District 

Stephen  Briggs,  Jr.,  Ajea  7,  Vice  President,  California  Association  of  Sofl  Conser- 
vation Districts 
Robert  Goodier,  Watershed  Planner.  State  Division  of  Sofl  Conservation 
John    O.    Dean,   Area    Conservationist,    United    States    Soil   Conservation    Service, 

Riverside 
M.  J.  Shelton,  Engineer,  Koebig  and  Koebig,  Consulting  Engineers 
Gordon  Armstrong.  Assistant  Legislative  Analyst,  Legislative  Budget  Committee 
Floyd  O.  Tumelson.  Aj-ea  Conservationist,  United  States  SoU  Conservation  Service, 

Red  Bluff 
Don  Coops,  Director,  Surprise  Valley  Soil  Conservation  District 
David  P.  Tidwell,  Director,  Surprise  Valley  Soil  Conesrvation  District 
Fred  A.  Simonet.  Director,  Lassen  View  SoU  Conservation  District 
Lewis  Reese,  State  Forest  Ranger  I,  State  Division  of  Forestry 
Andrew  Micke,  Director,  Lassen  View  SoU  Conservation  District 

D.  M.  Brady,  Director.  Trinity  Soil  Conservation  District 
Lynn  Raymond,  Supervisor.  Tehama  County 

E.  C.  Pryor,  Supervisor.  Tehama  County 

Dave  Dresbach.  Field  Representative.  State  Division  of  SoU  Conservation 
Leonard  Leoni,  Field  Representative,  State  Division  of  Sofl  Conservation 
Randall  Reeves,  Field  Representative,  State  Division  of  SoU  Conservation 


SUMMARY  OF  CONFERENCE  ON  CONSERVATION 
NEEDS  INVENTORY 

Sacramento,  June  9, 1960 

INTRODUCTION 

Following  is  a  summary  of  the  panel  discussion  on  ways  to  use  the 
soil  and  water  conservation  needs  inventory  material,  to  consider  pos- 
sible ways  to  move  ahead  at  a  faster  pace,  and  to  consider  ways  to 
classify  the  work  so  that  a  comprehensive  state  land  use  plan  can  be 
developed. 

Because  of  the  slow  progress  being  made  on  the  job  of  mapping 
California's  agricultural  soil  needs,  state,  federal  and  University  of 
California  officials  met  with  Assemblyman  Lloyd  W.  Lowrey,  Chair- 
man of  the  Assembly  Interim  Committee  on  Natural  Resources,  Plan- 
ning and  Public  Works  on  June  9,  1960,  in  Room  4168  of  the  State 
Capitol,  Sacramento,  to  discuss  a  plan  centered  around  two  subjects : 
(1)  the  completion  of  the  conservation  needs  inventory  and  ways  in 
which  the  information  produced  in  this  inventory  could  be  made  avail- 
able, and  (2)  the  necessity  of  completing  the  basic  soil  survey  of  Cali- 
fornia. 

Dr.  Austin  Patrick,  Consultant,  U.S.  Conservation  Service,  Wash- 
ington, D.  C. :  Dr.  Patrick  informed  the  group  of  the  progress  the  U.  S. 
Soil  Conservation  Service  has  made  in  the  spot  sampling  unit  surveys 
by  various  counties  throughout  the  United  States.  As  this  data  is  col- 
lected and  filed  under  the  National  Soil  and  Water  Conservation  Needs 
Inventory,  the  information  is  tabulated  in  Washington  and  put  on 
punch  cards  so  that  any  information  may  be  run  off  in  short  order  for 
use  by  the  states  and  other  interested  groups. 

The  Administrator  of  the  U.  S.  Soil  Conservation  Service  is  inter- 
ested in  obtaining  this  data  and  is  most  anxious  to  receive  information 
from  the  interested  agencies  as  to  how  this  program  can  best  be  acceler- 
ated and  administered. 

California  and  Indiana  are  the  two  states  showing  the  greatest  inter- 
est in  completing  these  soil  sample  surveys.  Here  in  California  five 
counties,  San  Bernardino,  El  Dorado,  Kern,  Siskiyou  and  Stanislaus, 
have  already  put  out  a  conservation  needs  inventory  publication.  In 
Indiana,  reports  also  have  been  published. 

Dean  Daniel  G.  Aldrich,  Jr.,  University  Dean  of  Agriculture,  Uni- 
versity of  California,  Berkeley :  The  University  of  California  has  been 
very  much  concerned  in  seeing  to  it  that  this  conservation  needs  in- 
ventory program  is  completed.  It  is  apparent  that  to  really  get  ideas 
growing  out  of  the  inventory,  the  county  level  is  the  logical  place  where 
information  should  be  produced.  The  State  Committee  on  the  conserva- 
tion needs  inventory  project  recognized  at  an  early  date  that  the  infor- 
mation developed  at  the  county  level  should  be  summarized  and  pub- 
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lished  by  the  county  and  made  available  as  soon  as  possible  to  help 
create  a  statewide  picture,  and  in  turn,  a  series  of  states  would  produce 
the  nationwide  picture  and  show  the  need  for  financial  support. 

The  university  has  functioned  in  the  co-operative  soil  surveys  in  this 
State  since  1*J13,  and  in  recent  discussions,  it  was  Dr.  Aldrich's  im- 
pression that  there  was  going  to  be  an  effort  made  to  co-ordinate  the 
services  involved  in  producing  a  basic  soils  survey  in  this  State.  It  was 
hoped  that  the  task  would  be  accomplished  in  a  15-year  period.  Now  it 
has  been  indicated  that  at  the  rate  we  are  going,  it  will  be  30  years. 
This  means  that  the  agencies  involved  are  going  to  have  to  sit  down 
with  the  counties,  take  stock  and  see  how  these  basic  operations  can  be 
speeded  up.  The  university  is  ready  at  any  time  to  assist  in  working 
out  a  mure  rapid  program  of  survey. 

Mr.  Jolin  S.  Barnes,  State  Conservationist,  U.S.  Soil  Conservation 
Service,  Berkeley :  The  need  for  quicker  results  in  the  difficult  and 
painstaking  task  of  surveying  and  mapping  California's  soils,  acre-by- 
acre,  is  an  accepted  and  known  fact.  Furthermore,  it  will  take  up  to 
30  years  to  complete  the  job  at  the  rate  we  are  going.  Good  soil  maps 
are  vital  in  solving  the  problems  forced  on  agriculture  by  California's 
industrialization  and  booming  population,  such  as  getting  more  food 
from  less  productive  land.  At  present  the  soil  surveys  are  carried  out 
in  the  field  by  Soil  Conservation  Service  technicians.  Some  university 
personnel  are  involved,  and  state  agencies  also  help  in  giving  informa- 
tion. The  Federal  Government  needs  the  advice  and  counsel  of  these 
agencies,  and  it  is  most  important  to  speed  up  and  streamline  the  pro- 
gram to  break  down  some  of  the  bottlenecks  that  develop. 

CONCLUSIONS 

The  various  agencies  represented  at  the  conference  expressed  the 
desire  to  see  the  conservation  needs  inventory  completed.  They  were  in 
agreement  that  an  up-to-date  Conservation  Needs  Inventory  plan  was 
needed  and  were  anxious  to  have  the  University  of  California  assume 
overall  leadership  in  bringing  the  various  agencies  engaged  in  soil 
surveying  together  in  order  to  expedite  the  program  of  accomplishing 
soil  surveying  in  California  at  the  earliest  possible  date.  The  plan  wiU 
specify  who  should  do  what  part  of  the  work  and  how  much  it  will  cost. 
This  package  plan  will  then  be  presented  to  the  State  Legislature  and 
to  Congress  with  the  request  for  enough  money  to  carry  it  out. 

DATA  AVAILABLE  FROM  NATIONAL  INVENTORY  OF 
SOIL  AND  WATER  CONSERVATION  NEEDS 

1.  Basic  data  from  sample  areas  expanded  to  area  of  each  county 
(less  federal  noncrop  lands)  in  the  United  States  except  for  the 
few  counties  entirely  built-up.  These  tables  show  kind  of  soil, 
slope,  erosion,  and  land  use.  State  tables  are  also  being  prepared. 

2.  Present  (1958-59)  and  expected  land  use  (1975)  by  land  capa- 
bility subclasses  for  each  county  in  United  States  and  State  totals 
by  cropland  (irrigated  and  nonirrigated  in  17  Western  states), 
pasture  and  range,  forest  and  woodland,  and  "other." 
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3.  Acreage  of  cropland  needing  treatment  and  feasible  to  treat  by 
dominant  kind  of  problem;  i.e.,  erosion,  water,  soil,  and  climate. 
(Irrigated  and  nonirrigated  separated  in  the  17  Western  states.) 

4.  Pasture  and  range:  acres  needing  treatment;  acres  needing  seed- 
ing, acres  needing  management;  water  developments;  and  water 
conservation. 

5.  Forest  and  woodland :  acres  needing  establishment  of  timber 
stand ;  acres  needing  improvement  of  timber  stand ;  acres  needing 
protection  and/or  management;  and  establishment  of  windbreaks 
and  shelterbelts. 

6.  Other  land — same  data  as  cropland. 

7.  All  watersheds  in  United  States  delineated  to  250,000  acres  or 
less  with  problems  that  are  applicable  under  P.  L.  566  as  amended. 
Data  will  show  kind  of  problem  and  whether  or  not  ''project 
action"  is  required  for  solution  of  these  problems. 

John  W.  Barnard 
March  9,  1960 

PRESENT  AND  EXPECTED  CHANGES  IN  LAND  USE  * 

State  Total  1959-1975 

Land  Use  Class                                                                          1959  1975 

Acres  Acres 

Total  acres  in  State 100,206,584  t  100,206,584  t 

Federal  land 45,131,319  44,388,023 

Cropland 14.913  14,913 

Noncropland    45,116,406  44,373,110 

Urban   and   built-up   areas 2,391,954  f  4,074,477  f 

Water   areas   186,577  323,810 

Acreage    in   inventory 52,511,647  51,435,187 

Cropland    12,249,356  12,860,198 

Irrigated    8,180,185  9,670,111 

Nonirrigated    4,069,171  3,190,087 

Pasture  and  range 13,544,779  13,911,158 

Forest   and    woodland 20,444,910  19,308,978 

In   farms   18,647,565  17,456,148 

Other    1,797,345  1,852,830 

With    grazing    8,973,487  8,673,042 

No    grazing    11,471,423  10,635,936 

Other  land 6,272,602  6,354,853 

In  farms 1,025,080  1,144,431 

Not   in   farms 5,247,522  5,210,422 

♦  Preliminary  release  of  data  compiled  by  County  Conservation  Needs  Inventory  Committees.  Approved,  subject 

to  review  by  National  Committee, 
t  Includes  San  Francisco  County,  28,800,  all  urban. 

S.  W.  Cosby,  Chairman,  California  State  Committee 
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PRESENT  AT  THE  DISCUSSION 

John  S.  Barnes,  State  Conservationist,  United  States  Soil  Conservation  Service 

Dr.  Austin  Patrick,  Consultant,  United  States  Soil  Conservation  Service,  Washing- 
ton, D.C. 

Elton  R.  Andrews,  Planning  Officer,  State  Office  of  Planning,  State  Department 
of  Finance 

Janios  F.  Wright,  Deputy  Director,  State  Department  of  Water  Resources 

DeWitt  Nelson,  Director,  State  Department  of  Natural  Resources 

Tohe  Arvola.  State  Division  of  Forestry 

Dean  Daniel  (J.  Aldrich,  Jr.,  University  Dean  of  Agriculture 

William  E.  Wanie,  Director,  State  Department  of  Agriculture 

John  McGuire,  Chief  of  the  Division  of  Forest  Economics,  Pacific  Southwest  Forest 
and  Range  Experiment  Station 

Arthur  L.  Darsey,  Chief,  Division  of  Soil  Conservation 

Stan  Cosby,  United  States  Soil  Conservation  Service 

Assemblyman  Lloyd  W.  Lowrey 

Dr.  Ian  Campbell,  State  Division  of  Mines 

William  L.  Berry,  Chief  of  the  Division  of  Resources  Planning,  State  Department 
of  Water  Resources 


VOLUNTARY  CO-ORDINATION  OF  RELEASES 
FROM  RESERVOIRS 

(A.  B.  2007,  1959  Session) 

INTRODUCTION 

Assembly  Bill  No.  2007,  introduced  at  the  1959  Session  of  the  Legis- 
lature by  Assemblyman  William  Biddiek,  would  have  authorized  the 
Department  of  Water  Resources  to  collect  data  on  reservoir  operations 
and  streamflows  from  which  it  would  develop  recommendations  for 
operation  of  reservoirs  to  avoid  fluctuation  in  downstream  water  levels. 
The  bill,  as  distinguished  from  existing  law,  was  not  concerned  par- 
ticularly with  the  damage  caused  by  unsafe  dams  but  rather  with  dam- 
age caused  by  high  flows  resulting  from  excessive  release  of  water 
from  reservoirs,  particularly  in  very  wet  periods  of  the  season.  This 
bill  was  received  favorably  and  passed  by  both  houses  of  the  Legisla- 
ture, but  it  did  not  receive  the  signature  of  the  Governor. 

SUMMARY  OF  TESTIMONY  BY  PROPONENTS  OF  THE  BILL 

1.  Water  rights  and  authority  to  store  water  and  regulate  the  flows 
of  certain  rivers  in  California  have  been  granted  to  a  number  of  irriga- 
tion districts. 

2.  Such  rights  and  regulations  have  been  to  the  detriment  of  land- 
owners adjacent  to  these  certain  rivers  to  the  extent  that  extreme 
fluctuations  of  the  flows  have  caused  severe  erosion  and  unnecessary 
flooding  of  land. 

3.  The  landowners  recommend  that  the  State  of  California  grant 
authority  to  one  of  its  agencies  to  supervise  the  release  of  water  from 
reservoirs  on  rivers  and  regulatory  power  to  see  to  it  that  releases 
are  being  made  according  to  sound  engineering  practices  to  the  end 
that  there  is  some  protection  provided  for  downstream  landowners 
against  fluctuations  and  unnecessary  flooding. 

The  South  San  Joaquin  and  the  Oakdale  Irrigation  Districts  con- 
structed three  dams  on  the  Stanislaus  River  for  the  purpose  of  power 
generation  and  water  storage.  After  the  dams  were  constructed  it  be- 
came evident  that  there  was  no  flood  control  provided  in  the  projects. 
The  Salida  Soil  Conservation  District,  sponsors  of  A.B.  2007,  dis- 
cussed flood  protection  with  the  irrigation  districts  when  these  dams 
were  in  the  initial  stages,  but  no  provision  was  made  in  their  construc- 
tion for  flood  control.  No  drop  gates  or  overflow  gates  were  provided. 
The  only  provision  for  water  releases  were  lift  gates.  The  two  irrigation 
districts  operated  the  dams  as  they  saw  fit,  and  a  great  deal  of  damage 
was  done  down  river  from  the  dams  due  to  the  manner  in  which  the 
releases  of  water  were  made. 

The  Soil  Conservation  District  discussed  the  manner  of  releases  at 
several  different  times  with  both  the  irrigation  districts,  and  each  time 
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the  operators  maintained  they  were  doing  what  they  could  and  they 
did  not  have  the  authoritj^  to  release  and  lower  water  levels.  They  main- 
tained the  Pacific  Gas  and  Electric  Company  had  been  granted  that 
authority. 

The  Soil  Conservation  District  went  to  the  P.  G.  and  E.  to  work  out 
some  kind  of  an  agreement  whereby  a  little  flood  protection  would  be 
offered  landowners  downstream  from  the  dams.  They  were  dismayed  to 
find  that  the  P.  G.  and  E.  was  unwilling  to  take  part  or  be  a  part  of 
any  program  that  might  look  as  though  they  were  offering  flood  pro- 
tection. 

After  the  season  was  over  and  the  landowners  of  the  soil  district  had 
sustained  the  damage,  they  looked  to  the  Legislature  for  relief  and  A.B. 
2007  was  introduced,  but  the  bill  was  vetoed.  The  need  for  a  bill  of  this 
nature  still  exists,  according  to  the  proponents,  to  give  full  protection 
and  consideration  to  the  rights  of  others.  This  bill  or  a  bill  ver}^  similar 
to  it  is  essential  to  this  area  and  to  all  of  the  State  of  California  for 
people  interested  in  flood  control. 

In  times  of  public  emergency  it  is  essential  that  the  State  of  Cali- 
fornia, in  order  to  avoid  distaster,  through  its  Department  of  Water 
Resources,  do  all  things  necessary  to  prevent  or  mitigate  floods  and 
flood  waters.  This  is  a  government  function  and  should  be  a  police 
power  of  the  State,  and  the  State  should  take  over  and  regulate  these 
water  releases. 

There  are  two  varying  opinions,  a  conflict  between  the  opinion  of  the 
Attorney  General  and  the  opinion  rendered  by  the  Legislative  Counsel. 
As  this  bill  is  now  constituted,  it  is  a  reasonable  exercise  of  police  power 
to  protect  the  people  against  a  common  enemy,  flood  waters,  and  should 
be  enacted. 

The  code  says  the  primary  use  of  water  is  the  restraint  of  water.  If 
so,  there  is  no  need  to  furnish  a  man  with  drinking  water,  irrigation 
water  or  other  tj^pes  of  water  uses  if  you  are  going  to  flood  him,  so 
flood  control  becomes  a  very  essential  use  of  water.  After  a  man  knows 
he  is  not  going  to  be  drowned,  then  you  can  supply  him  with  the  other 
various  types  of  water. 

SUMMARY  OF  TESTIMONY  BY  OPPONENTS  TO  THE  BILL 

1.  There  is  excellent  co-operation  between  federal,  state  and  local  in- 
terests in  controlling  floods  and  with  the  storage  capacity  that  is  now 
available  in  reservoirs,  A.B.  2007  would  be  unwise  legislation  and  not 
in  the  public  interest  in  that  it  Avould  put  the  State  in  control  of  the 
operation  and  management  of  all  irrigation  and  power  reservoirs. 

2.  In  many  instances  levees  have  been  improperly  located  and  built 
close  to  river  channels,  restricting  and  increasing  water  levels  at  high 
flows. 

3.  liCgislation  that  would  prevent  levees  being  built  until  properly 
located  and  engineered  by  the  State  Department  of  Water  Resources 
would  probably  be  the  greatest  assistance  to  landowners  along  rivers. 

In  principle,  there  are  objections  to  this  bill,  even  as  amended,  and 
there  are  many  problems  connected  with  it.  This  bill  Avould  recjuire  the 
irrigation  districts,  upon  the  request  of  the  State,  to  keep  records  and 
report  storage  inflow  and  outflow  from  the  reservoirs  and  any  other  in- 
formation the  State  might  require.  Then  the  State  would  make  recom- 
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mendations  as  to  co-ordinated  releases  for  flood  control.  At  present  the 
reservoir  owners  are  releasing  in  accordance  with  U.S.  Corps  of  En- 
gineers contracts  and  so  far  as  the  liability  provision  of  this  bill  is  con- 
cerned, from  the  Attorney  General's  report,  it  would  appear  unconsti- 
tutional. 

The  common  entity  doctrine  cited  by  the  Legislative  Counsel  does  not 
appear  to  be  applicable.  As  a  result,  this  bill  in  its  present  form  may 
well  be  a  "trap"  for  reservoir  owners  who  make  releases  in  reliance  on 
the  bill's  provision  as  to  liability.  We  feel  it  is  unreasonable  to  incon- 
venience the  owners  to  keep  additional  records. 

Contrary  to  what  has  been  said,  the  prime  use  of  water  is  for  ir- 
rigation, domestic,  industrial  and  hydroelectric.  Irrigation  districts 
spend  a  lot  of  money  on  irrigation  projects  and  they  must  conserve 
this  water  for  irrigation.  If  the  State  of  California  wants  protection 
from  floods,  they  should  spend  the  money  for  dams  for  flood  control 
and  not  make  the  irrigation  districts  take  care  of  floods  at  their  expense. 

The  opponents  of  this  bill  stated  that  the  information  asked  for  in 
A.B.  2007  is  furnished  to  the  Department  of  Water  Resources  now.  The 
districts  have  very  adequate  records  and  they  co-operate  with  the 
State,  with  the  Army  and  with  everyone  who  collects  information.  They 
have  a  free  flow  of  information  and  do  not  know  what  more  they  could 
do  that  would  help. 

The  irrigation  districts  face  two  problems.  One  is  irrigation  and  the 
other  is  flood  control.  Flood  control  and  an  irrigation  project  do  not 
work  hand-in-hand.  For  example,  in  1959  we  had  a  very  serious  water 
shortage  and  had  the  districts  been  operating  under  a  bill  similar  to 
this,  they  would  have  been  asked  to  release  water  earlier  in  the  season 
because  up  to  early  spring  it  appeared  we  would  have  lots  of  water.  Re- 
ports indicated  that  we  would  have  floods  and  talk  was  to  get  the 
reservoirs  down  and  ready  to  take  the  shock.  Without  the  proposed  re- 
lease, the  irrigation  districts  were  just  barely  able  to  get  through  and 
keep  the  crops  alive.  Had  they  been  operating  under  this  bill,  there 
would  have  been  a  strong  request  to  release  water  and  lower  the  reser- 
voirs. Some  operators  of  reservoirs  think  flood  control  and  irrigation 
cannot  mix. 

This  does  not  necessarily  mean  that  the  problems  of  flood  control  and 
irrigation  cannot  be  solved.  You  can  have  a  dual-purpose  reservoir,  but 
if  you  have  a  reservoir  that  only  has  the  capacity  to  take  care  of  ir- 
rigation, you  cannot  handle  flood  control  water.  If  you  do,  you  ruin 
your  irrigation  because  flood  control  wants  an  empty  reservoir  and  ir- 
rigation wants  a  full  reservoir. 

As  a  matter  of  operation,  there  was  probably  a  false  impression  in 
the  minds  of  the  people  in  the  area  as  to  what  the  project  was  going 
to  do  in  the  way  of  flood  control.  The  irrigation  districts  are  vitally  in- 
terested in  flood  control,  but  we  must  remember  one  thing — to  control 
floods  costs  money,  a  lot  of  money,  and  the  districts  feel  that  any  reg- 
ulation by  the  State  or  any  other  agency  could  very  well  work  a 
hardship  upon  the  people  needing  irrigation  benefits.  Legal  commit- 
ments of  reservoir  operators  to  domestic,  irrigation  and  power  users 
and  the  failure  to  fulfill  their  obligation  to  these  users  could  severely 
endanger  the  financial  structure  of  many  organizations.  Any  legislation 
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that  could  jeopardize  water  development  would  certainly  be  detrimental 
to  California  water  projects. 

STATE  OF  CALIFORNIA 
INTERDEPARTMENTAL  COMMUNICATION 

To:        Edmund  G.  Brown 

Governor  of  California 

State  Capitol 

Sacramento,  California. 

Date :  July  7,  1959 
File  No. : 

Subject:  Bill  Report 
A.B.  2007 
From :  Office  of  the  Attorney  General 

Robert  Burton 

Deputy  Attorney  General 
The  above  bill  would  add  Sections  6510  through  6591  to  the  Water 
Code,  establishing  a  new  function  in  the  Department  of  Water  Re- 
sources relating  to  making  recommendations  for  the  releases  of  water 
from  reservoirs  in  order  to  avoid  fluctuations  in  water  levels  and 
flooding  downstream.  As  will  be  explained  below,  these  proposed  sec- 
tions may  drastically  change  the  present  liability  of  reservoir  owners 
for  damage  caused  to  downstream  lands  by  the  release  of  water  from 
reservoirs.  We  believe  this  attempted  change  in  liability  may  create 
serious  legal  problems  both  because  of  ambiguity  as  to  the  meaning  of 
the  proposed  sections  and  also  because  the  proposal  is  a  radical  change 
from  existing  law  regarding  liability  for  damages  and  would  have  the 
possible  effect  of  removing  all  liability  for  such  damages. 

The  proposed  new  sections  provide  that  the  Department  of  Water 
Resources  shall  obtain  information  from  owners  of  reservoirs  and  shall 
make  recommendations  that  it  deems  necessary  and  useful  to  obtain 
the  voluntary  co-ordination  of  relea.ses  of  water  from  the  reservoirs  so 
as  to  avoid  extreme  fluctuations  in  downstream  water  levels  and  unnec- 
essary flooding  of  downstream  lands  (Section  6560).  Owners  of  reser- 
voirs are  broadl.v  defined  to  include  both  public  agencies  and  entities, 
including  the  United  States  and  the  State,  as  well  as  private  parties 
(Section  6512).  Reservoirs  to  which  the  proposed  bill  would  apply  are 
only  relatively  large  reservoirs,  i.e.,  those  with  impounding  capacity  of 
1,000  acre-feet  or  more. 

Recommendations  made  by  the  Department  of  Water  Resources  as 
to  releases  from  reservoirs  need  not  bo  followed  by  tlie  owner  of  a 
reservoir  unless  the  owner  desires  to  (Section  6561).  The  only  compul- 
sion on  the  part  of  reservoir  owners  contained  in  the  bill  is  the  re- 
quirement that  information  be  furnished  to  the  Department  of  Water 
Resources  with  the  provision  that  failure  to  furnish  such  information 
constitutes  a  misdemeanor  (Sections  6580-6591). 

With  respect  to  damage  liability,  the  bill  would  provide  tliat  the 
State  was  not  liable  for  tlie  issuance  of  recommendations,  the  furnish- 
ing of  information,  or  the  approval  of  releases  (Section  6525).  Tliis  pro- 
vision relieving  the  State  from  liability  is  appropriate  and  desirable  if 
the  Department  of  Water  Resources  is  to  perform  the  functions  pro- 
vided for  in  the  bill. 
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However,  in  addition  the  bill  would  also  provide  that  if  an  owner 
followed  the  recommendations  he  would  be  relieved  from  liability  for 
any  damages  caused  by  the  release  of  water  from  a  reservoir  (Section 
6526).  This  release  of  owners  from  liability  is  contained  in  proposed 
Section  6526  and  is  the  provision  which  we  believe  gives  rise  to  legal 
problems. 

Proposed  Section  6526  provides  as  follows : 

"6526.  Nothing  in  this  part  shall  be  construed  to  relieve  an 
owner  or  operator  of  a  reservoir  of  the  legal  duties,  obligations, 
or  liabilities  incident  to  the  ownership  or  operation  of  the  reser- 
voir. No  action,  however,  shall  be  brought  against  an  owner  or  its 
agents  or  employees  for  the  recovery  of  damages  caused  by  re- 
leases of  water  from  any  reservoir  pursuant  to  the  recommenda- 
tions of  the  department." 

First,  it  would  appear  to  us  that  the  provisions  of  proposed  Section 
6526  are  ambiguous  and  will  cause  considerable  difficulty  in  interpre- 
tation, particularly  with  reference  to  their  applicability  to  public 
agencies,  including  the  State.  The  first  sentence  of  proposed  Section 
6526  is  a  provision  that  the  operator  of  a  reservoir  is  not  relieved  from 
any  legal  duty,  obligation,  or  liability.  The  second  sentence  appears  to 
provide  that  no  action  can  be  brought  against  the  owner  of  a  reservoir 
for  damages  caused  by  following  the  recommendations  of  the  depart- 
ment. The  second  sentence  therefore  clearly  must  be  intended  to  modify 
in  some  respect  the  legal  duties,  obligations,  and  liabilities  of  the 
owner  of  a  reservoir.  However,  the  extent  to  which  the  second  sentence 
modifies  the  first  sentence  is  uncertain  and  presents  interpretation 
problems  which  will  undoubtedly  require  court  interpretation  to 
resolve.  Furthermore,  it  would  appear  to  us  that  the  second  sentence 
can  not  be  constitutionally  applied  to  the  public  agencies  or  entities 
who  have  eminent  domain  powers  if  the  situation  is  one  in  which  the 
rights  of  downstream  owners  are  interfered  with  or  taken  for  a  public 
use.  When  such  situations  will  result  remains  to  be  interpreted,  but  we 
would  suggest  that  under  many  situations  which  are  likely  to  arise 
where  damages  result,  a  public  use  will  be  involved. 

The  California  Constitution,  Article  I,  Section  14,  provides  that 
private  property  may  not  be  taken  for  a  public  use  without  the  pay- 
ment of  just  compensation.  The  Fifth  Amendment  to  the  Constitution 
of  the  United  States  contains  a  similar  provision.  The  California 
Supreme  Court  has  held  that  the  Legislature  may  impose  reasonable 
rules  involving  eminent  domain  power  and  its  exercise  but  that  such 
rules  and  legislation  cannot  deprive  a  private  owner  of  the  compen- 
sation guaranteed  by  the  constitutional  provisions  (see  Rose  v.  State 
of  California  (1942),  19  Cal.  2d  713,  725).  Thus,  if  the  release  of  water 
from  a  reservoir  pursuant  to  the  recommendations  of  the  Department 
of  Water  Resources  was  made  by  a  public  agency  or  an  entity  for  a 
public  use  and  resulted  in  damage  to  downstream  lands,  we  do  not 
believe  the  provisions  of  the  second  sentence  of  Section  6526  could  be 
made  applicable  under  the  Constitution  to  prevent  the  recovery  of 
damages  as  just  compensation.  We  are  given  to  understand  that  a  sub- 
stantial number,  if  not  most,  of  the  reservoirs  covered  are  owned  or 
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operated  by  public  agencies  or  entities  with  eminent  domain  authority. 
Thus,  as  a  practical  matter,  this  provision,  in  addition  to  being  difficult 
to  interpret,  probably  would  not  be  applicable  to  most  reservoirs. 

Also,  it  must  be  considered  that  to  the  extent  the  proposed  bill  would 
relieve  an  owner  of  a  reservoir  from  liability'  for  damage  caused  by  the 
release  of  water,  the  proposal  is  a  decided  departure  from  present  lia- 
bility laws.  Tliis  maj'  make  owners  of  reservoirs  less  cautious  in  the 
handling  of  releases  and  it  is  questionable  if  this  is  desirable  when 
dealing  with  the  potential  damaging  forces  that  can  be  unleashed  dur- 
ing a  flood.  Also,  as  neither  the  State  nor  the  owner  would  be  liable  for 
damages,  this  will  likely  result  in  claims  being  presented  to  the  Board 
of  Control  under  Government  Code  Sections  16021  and  following.  This 
historically  is  the  type  of  a  situation  in  which,  as  a  matter  of  practice, 
the  Board  of  Control  has  previously  recommended  to  the  Legislature 
that  compensation  be  paid  b}-  the  State  since  there  would  be  no  liability 
on  the  part  of  anyone  for  the  damages  done  and  the  damages  would 
perhaps  have  resulted  from  the  recommendations  made  by  the  State. 
Thus,  as  a  practical  matter,  the  State  may  well  indirectly,  and  as  a 
matter  of  grace,  be  incurring  added  expense. 

Other  than  as  set  forth  above,  we  find  no  legal  objections  to  this  bill. 

(Signed)  Robert  Burton 

Deputy  Attorney  General 

STATE  OF  CALIFORNIA 

OFFICE  OF  THE  LEGISLATIVE  COUNSEL 

Sacramento,  California,  October  27,  1959 

Hon.  William  Biddick,  Jr. 
302  California  Building 
Stockton,  California 

Releases  of  Water  from  Reservoirs — No.  738 

Dear  Mr.  Biddick : 

Question 

You  have  requested  our  opinion  as  to  the  constitutionality  of  Assem- 
bly Bill  No.  2007  of  the  1959  Regular  Session,  which  bill  was  pocket- 
vetoed  by  the  Governor. 

Opinion 

In  our  opinion  the  courts  would  uphold  the  constitutionality  of  this 
bill  as  a  proper  and  reasonable  exercise  of  the  police  power. 

Analysis 

Assembly  Bill  No.  2007  of  the  1959  Regular  Session  would  require 
the  Department  of  "Water  Resources  to  supply  owners  of  reservoirs 
having  an  impounding  capacity  of  1000  acre-feet  or  more  with  informa- 
tion and  recommendations  deemed  necessary  or  useful  in  obtaining 
voluntary  co-ordinated  releases  of  waters  from  such  reservoirs  so  as 
to  avoid  extreme  fluctuations  in  water  levels  and  unnecessary  flooding 
of  downstream  lands  (Wat.  C.  6560).  Owners  of  such  reservoirs,  both 
public  and  private,  would  be  required  to  co-ordinate  their  releases  of 
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water  in  accordance  with  such  recommendations,  to  the  extent  they 
deem  feasible  and  compatible  with  the  primary  purpose  of  the  reservoir 
(Wat.  C.  6561).  Such  recommendations  would  be  inadmissible  in  civil 
injunction  or  damage  actions  against  owners  who  do  not  follow  them 
(Wat.  C.  6560). 

The  department  would  be  authorized  to  require  such  reservoir 
owners  to  keep  records  of,  and  to  report  on,  specified  matters  relating 
to  storage  capacity  of  reservoirs,  rate  of  inflow  and  outflow  at  various 
times,  and  other  information  it  may  require,  but  not  if  such  records, 
reports,  and  information  are  not  reasonably  accessible  due  to  weather 
or  terrain  (Wat.  C.  6580).  The  failure  or  refusal  to  supply  the  required 
information  would  constitute  a  misdemeanor  (Wat.  C.  6590). 

The  State,  the  department,  and  its  employees  would  not  be  subject  to 
civil  action  for  damages  caused  by  releases  of  water  from  reservoirs  by 
virtue  of  its  issuance  of  recommendations  or  furnishing  of  information 
(Wat.  C.  6525).  Furthermore,  no  action  could  be  brought  against  the 
owner  of  a  reservoir,  or  the  owner's  agents  or  employees,  for  the  re- 
covery of  damages  caused  by  releases  of  water  from  a  reservoir  pur- 
suant to  the  recommendations  of  the  department  (Wat.  C.  6526). 

In  our  opinion  the  courts  would  uphold  the  constitutionality  of  the 
bill  described  above  as  a  proper  and  reasonable  exercise  of  the  police 
power.  It  is  to  be  noted  that  the  general  purpose  of  the  proposed  pro- 
visions is  substantially  similar  to  that  of  the  so-called  Dam  Act  of  1929 
(Wat.  C.  6000,  et  seq.)  ;  that  is,  to  protect  the  lives  and  property  of 
the  public  downstream  from  the  dams.  The  Dam  Act  of  1929,  under 
which  the  Department  of  Water  Resources  has  supervision  over  the 
construction,  enlargement,  alteration,  repair,  maintenance,  operation, 
and  removal  of  dams  over  a  specified  size,  has  been  held  constitutional 
as  a  necessary  and  proper  exercise  of  the  police  power  of  the  State 
(Bent  Bros.  Inc.  v.  Campbell  (1929),  101  Cal.  App.  456;  Sawyer  v. 
Board  of  Supervisors  (1930),  108  Cal.  App.  446;  Los  Angeles  Flood 
Control  District  v.  Wright  (1931),  213  Cal.  335;  Department  of  Public 
Works  V.  San  Diego  (1932),  122  Cal.  App.  159). 

The  only  provisions  in  the  proposed  bill  which  give  rise  to  possible 
constitutional  question  are  the  provisions  in  proposed  Section  6526  of 
the  Water  Code  which  w'ould  prohibit  the  bringing  of  any  civil  action 
for  damages  against  a  reservoir  owner  in  connection  with  releases  of 
water  from  reservoirs  pursuant  to  the  recommendations  of  the  Depart- 
ment of  Water  Resources. 

While  it  is  difficult  to  conceive  of  circumstances  under  which  the 
owner  of  a  reservoir  would  be  subject  to  liability  for  damages  for 
negligence  in  following  the  recommendations  of  the  department,  if  the 
releases  resulted  in  the  destruction  or  damaging  of  property,  it  might 
be  contended  that  this  provision  violates  the  provisions  of  Section  14 
of  Article  I  of  The  California  Constitution  by  authorizing  the  taking 
or  damaging  of  property  without  the  payment  of  just  compensation. 
For  reasons  set  forth  thereafter,  we  believe  that  the  courts  would  hold 
that  the  exemption  of  reservoir  owners  from  liability  for  releases  made 
in  accordance  with  recommendations  of  the  Department  of  Water 
Resources  under  the  proposed  bill  is  a  reasonable  and  necessary  exercise 
of  the  police  power  of  the  State  and  does  not  violate  Section  14  of 
Article  I  of  the  California  Constitution. 

3— L-2038 
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First,  it  should  be  kept  in  mind  that  the  proposed  bill  is  a  police 
regulation  for  the  sole  purpose  of  protecting,  not  injuring?,  down- 
stream owners.  Here,  any  taking  or  damaging  that  might  possibly  occur 
would  be  as  a  result  of  reservoir  OAvners  following  the  recommenda- 
tions of  the  Department  of  Water  Resources,  which  recommendations 
would  be  for  the  pur])ose  of  co-ordinating  releases  from  reservoirs  so 
as  to  "avoid  extreme  fluctuations  in  downstream  water  levels  and  un- 
necessary flooding  of  downstream  lands." 

In  Archer  v.  City  of  Los  Avgcles  (1941),  19  Cal.  2d  19,  the  court  in 
considering  a  claim  based  on  Article  I,  Section  14,  held  that  it  is  well 
established  in  California  that  a  lower  owner  has  no  right  of  redress 
for  injury  to  his  land  caused  by  improvements  made  in  the  stream 
for  the  purpose  of  draining  and  protecting  the  land  above,  even  though 
the  channel  is  inadequate  to  accomplish  the  increased  flow  of  water 
resulting  from  the  improvements. 

We  believe  that  the  courts  would  presume  that  the  Legislature  has 
carefully  investigated  and  properly  determined  that  the  public  in- 
terests require  the  proposed  bill  (Pacific  Coast  Dairy  v.  Police  Court 
(1932),  214  Cal.  668).  In  the  present  ease,  it  is  evident  that  unco- 
ordinated releases  of  water  from  two  or  more  large  reservoirs  on  the 
same  stream,  or  on  streams  which  empty  into  another  stream,  could, 
at  times  of  flood  danger,  cause  severe  damage  which  in  many  cases 
might  be  averted  if  a  program  of  co-ordinated  releases  is  followed.  By 
the  same  token,  damage  caused  by  extreme  fluctuations  in  water  levels 
due  to  unco-ordinated  releases  of  water  from  two  or  more  such  reser- 
voirs could,  in  many  cases,  be  eliminated  or  at  least  diminished  by  a 
program  of  co-ordinated  releases.  And,  the  Legislature  could  well 
determine  that  reservoir  owners  would  not  participate  in  such  a  pro- 
gram of  co-ordinated  releases  of  waters  from  reservoirs  if  relying 
on  the  recommendations  of  the  Department  of  Water  Resources  rather 
than  upon  their  own  judgment,  they  would  be  subject  to  civil  lia- 
bility for  releases  made  in  accordance  therewith. 

Further,  we  believe  that  the  courts  Avould  presume  that  the  Depart- 
ment of  Water  Resources  has  carried  out  its  functions  under  the  pro- 
posed bill  properly  and  efficiently  and  that  its  reconnnendations  as  to 
releases  of  water  have  been  such  as  to  avoid,  to  the  greatest  extent  pos- 
sible, the  damaging  of  downstream  propertj^  {Ballcrino  v.  Mason 
(1890),  83  Cal.  447). 

It  should  be  noted,  however,  tliat  it  is  beyond  the  powers  of  the 
Legislature  to  exempt  the  State  from  liability  for  unnecessary  damage 
resulting  from  inade(|uate  and  negligent  ])lanning  in  connection  with 
its  recommendations  when  no  emergency  exists  [House  v.  L.  A.  County 
Flood  Control  Dist.  (1944),  215  Cal.  2d  384,  391).  This  would  not  in- 
validate the  proposal,  however,  but,  in  our  opinion,  would  make  the 
exemption  of  the  State  inapplicable  under  these  circumstances. 

Very  truly  yours, 

Ralph  N.  Kleps 
Legislative  Counsel 

By  Ray  II.  Whitaker 
Deputy  Legislative  Counsel 
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Robert  Burton,  Deputy  Attorney  General 
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C.  W.  Quinley,  Secy.,  Oakdale  Irrigation  District 

Paul  Hunt,  President,  Oakdale  Irrigation  District 

Kenneth  McSwain,  Manager,  Merced  Irrigation  District 

Malcolm  MacKillop,  Attorney,  Pac.  Gas  »&  Electric  Co. 

Ira  W.  Collins,  Asst.  to  the  Vice  President,  Pacific  Gas  &  Electric  Company 

William  H.  Fairbank,  Asst.  Director,  Department  of  Water  Resources 
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James  W.  Smith,  Dii-ector,  Modesto  Irrigation  District 


CALIFORNIA   PUBLIC   OUTDOOR   RECREATION 
PLAN,    PART   I 

INTRODUCTION 

The  need  for  recreational  planning  in  California  arises  out  of  three 
elements:  (1)  the  increased  leis\ire  time  errattnl  l»y  the  teehnolojjioal 
advances  of  the  last  few  years;  (2)  our  exj^lodinj;  i>i>j)ulation ;  and  (3) 
the  ^rcjit  historii-al  haokfjrmuid  of  our  State. 

In  si'anli  of  an  answer  to  our  recreation  necils,  the  1957  Session  of 
the  Lepislature  enacted  and  the  Governor  sis;ned  A.B.  32,  now  Chap- 
ter 2818  of  the  Public  Resourees  (^ode.  This  legislation  established  a 
committee  of  State  Department  Directors  to  be  known  as  the  Cali- 
fornia Public  (>utdoor  l\i'ereation  Plaj\  Connuittee  and  authorized  the 
appointment  of  a  teelmieal  consult in;jr  i;roup  auvl  an  advisory  council. 
It  further  authorized  a  small  stafT  to  eonduct  the  st\uly  and  prepare 
a  "California  Public  Outdoor  Kecreation  Plan."  This  report  was  to 
be  submitted  to  the  Ijepislature  and  to  the  Governor  by  March  1960, 
and  the  activities  of  the  committee  were  to  be  terminated  hv  June  30, 
19(50. 

Part  I  of  the  j^lan  was  issued  in  J\dy  19t»0  and  in  order  to  receive 
conunents  friun  all  inten>sted  parties,  the  Assembly  Interim  Committee 
on  Natural  Hesoui-i-es.  Planninir  and  Public  "Works  held  heariuirs  in 
San  Jo.se  on  September  19.  19()0;  Los  Anp;eles  on  September  20.  1960; 
and  San  Diej?o  on  Sei)tember  21.  We  present  herewith  a  summary  of 
the  testimony  riH'oivecl  at  these  hearinprs. 

FINDINGS 

In  the  ab.sence  of  Part  11,  Part  1  was  found  to  be  rather  meaninirles.s. 
The  data  and  inforuuttion  collected  and  reported  in  Part  I  chiefly 
repeats  the  prosjrrams  alrea*ly  «h^velopeil  by  the  various  state  aircncies 
res]>oiisible  f(»r  outdoor  n>i'r(>atiou  and  land  use.  Most  of  the  nuitcrial 
iiu'liuletl  in  the  report  has  been  Utiowi\  for  y«\»rs. 

RECOMMENDATIONS 

It  woidd  be  fair  to  neither  the  l,(>i:islature  nor  the  t>«JtdtHn*  Txecrea- 
tion  Plan  Comniittec  to  promidirate  iren<M*al  reconnnendati«ms  on  the 
outdoor  recrt>ati(ui  plan  when,  as  tlu»  testimony  showed,  the  major 
features  of  the  program  are  contained  in  Part  11.  luasunich  as  it  ap- 
pears that  Part  11  will  probably  not  be  available  until  some  time  after 
November  ir>  when  this  rei>ort  must  go  to  in'int.  it  creates  an  impossible 
situation  for  our  con\mittee  to  resolve.  Perha]>s  one  general  recom- 
mendation to  all  fut\n-e  study  groups  wimld  be  that  they  plan  their 
work  so  that  they  can  meet  the  legislative  mandates  for  presentation 
of  their  lindings. 


(  Oi)  ) 
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San  Jose,  California— September  19,  1960 

DeWitt  Nelson,  ('hainnaii,  California  Public  Outdoor  Recreation 
Plan  Committee:  California  is  confronted  with  overwhelming  problems 
of  recreation.  The  responsibility  for  solving:  these  problems  and  pro- 
viding reasonable  recreational  opportunities  to  the  expandino;  popula- 
tion have  been  and  are  fraught  with  many  imponderables. 

Legislation  established  a  committee  for  executing  the  study  and 
directed  that  a  plan  be  submitted  reporting  all  the  factors  affecting 
public  outdoor  recreation  in  the  foreseeable  future. 

A  report  of  this  nature,  to  be  of  value  to  each  level  of  government 
and  to  the  many  interested  groups,  must  of  necessity  deal  with  and  be 
geared  to  the  man.y  diverse  recreation  problems  and  interests  reflecting 
many  points  of  view.  After  all,  we  are  looking  20  years  ahead.  Our 
primary  hope  is  that  the  results  of  this  study  will  provide  legislative 
and  other  policymaking  bodies  with  more  complete  knowledge  upon 
which  to  make  decisions  than  they  have  in  the  past. 

During  the  past  decade  large  sums  of  money  have  been  spent  by  all 
levels  of  government  to  meet  recreation  pressures.  It  is  recognized  that 
demands  will  increase.  Therefore  new  methods  and  techniques  of  financ- 
ing need  to  be  explored.  Many  of  our  future  programs  must  be  on  a 
partnership  basis. 

Part  I  of  the  report  recognizes  the  urgent  need  for  more  co-opera- 
tive planning  and  closer  co-ordination  between  governmental  units.  To 
accomplish  this  we  recommend  that  this  responsibility  be  placed  in 
the  Division  of  Recreation.  To  initiate  the  plan  we  propose  a  budget 
for  the  fiscal  year  1961-62  of  $96,200. 

It  is  difficult  for  your  committee,  the  representatives  of  other  gov- 
ernmental units  and  myself  to  discuss  this  problem  as  objectively  as 
we  would  like  to  in  the  absence  of  Part  II  of  the  report.  ^Ye  do  be- 
lieve, however,  that  the  effort  which  has  been  put  into  this  project  by 
so  many  should  not  be  nullified  just  for  the  sake  of  meeting  a  deadline. 
The  project  is  too  important  and  the  long-range  value  is  too  high. 

I  would  like  to  briefly  review  the  chapters  that  are  now  under  final 
preparation  in  Part  II : 

Chapter  1  -will  be  a  summary  of  findings  and  recommendations. 

Chapter  2  will  be  present  and  future  recreation  needs. 

Chapter  3  will  be  entitled  "Recreation  Supply  and  Requirements." 

Chapter  4  is  titled  "Outlook  for  Meeting  1980  Requirements  With 
Recommendations. ' ' 

The  appendix  will  set  forth  the  methodology  used  in  making  studies 
and  surveys.  It  will  identify  unpublished  data  available  for  reference 
purposes.  There  will  also  be  72  pages  of  tables  of  very  basic  informa- 
tion. 

Thomas  M.  Wilson,  Interested  Professional  in  the  Field  of  Parks 
and  Recreation:  The  Public  Outdoor  Recreation  Plan  is  the  first  com- 
prehensive report  outlining  the  needs  of  our  State.  Most  important  to 
me  is  the  fact  that  it  points  out  the  need  for  some  one  agency  to 
co-ordinate  the  activities  that  furnish  or  provide  park  and  recreation 
service.  I  believe  it  is  a  stej)  in  the  right  direction.  However,  I  do  not 
think  any  of  us  will  know  exactly  where  it  stands  until  after  Part  II 
comes  out. 
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Betty  Croly,  Professional  City  Planner :  I  would  like  to  say  that  we 
feel  that  the  study  Avas  very  well  done.  It  identifies  various  recreation 
problems  in  a  more  understandable  way  on  a  statewide  basis.  Part  I 
provides  a  logical  basis  for  proceeding  to  solve  the  problems  in  sharing 
responsibilities  in  an  equitable  manner.  To  my  knowledge  this  is  the 
first  time  that  the  various  areas  of  responsibility  of  local,  state  and 
federal  governments  have  been  delineated  to  the  public.  Part  II  should 
round  out  the  basic  information  required  to  eliminate  recreation  de- 
ficiencies without  too  much  overlap  between  government  jurisdictions. 
We  give  our  wholehearted  support  to  the  project. 

Mrs.  Morris  Erskine,  Citizens  for  Regional  Recreation  and  Parks: 
Our  organization  supports,  in  principle,  the  California  Outdoor  Recre- 
ation Plan.  If  we  are  to  provide  for  recreational  uses  while  land  is 
still  available,  it  must  be  done  in  the  near  future.  We  concur  with 
the  recommendations  of  the  recreation  plan  that,  to  insure  statewide 
planning  and  uniform  coverage,  the  initiative  and  authority  for  land 
acquisition  should  be  lodged  in  some  state  agency. 

We  endorse  the  suggestion  of  the  recreation  plan  that  studies  should 
be  undertaken  to  determine  possible  sources  of  funds.  In  this  connec- 
tion, we  would  like  to  call  to  the  attention  of  the  interim  committee 
what  New  York  is  doing.  Under  the  leadership  of  the  governor,  a 
bond  issue  for  $75  million  has  been  authorized  for  the  acquisition  of 
park  and  recreation  lands. 

I  think  new  devices  have  to  be  developed  to  meet  a  situation  that  is 
as  acute  as  this  program  seems  to  be  and  what  New  York  can  do, 
California  with  its  great  natural  resources  can  do  even  better. 

Harry  Doughty,  Northern  Counties  Wildlife  Conservation  Associa- 
tion, Redding,  California :  After  studying  Part  I  of  the  California 
Public  Outdoor  Recreation  Plan,  my  organization  thinks  a  plan  is 
needed.  However,  I  am  very  reluctant  to  support  any  program  until 
it  has  been  completely  shown  that  it  will  operate  only  as  a  plan  and 
not  as  the  foundation  for  another  large  bureau  in  our  state  scheme 
of  things.  We  feel  that  a  great  deal  of  thought  should  be  given  to 
considering  the  plan,  and  it  should  be  approached  with  caution  and 
a  great  deal  more  analysis  than  it  has  already  been  given. 

Richard  Davis,  Travel  Trailer  Clubs  of  America,  Incorporated, 
Coast  District :  Part  I,  we  feel,  is  very  good.  It  shows  a  lot  of  work  and 
effort.  To  implement  this  plan  and  to  improve  the  camping  in  Cali- 
fornia several  steps  should  be  taken.  Number  one  is  to  satisfy  today's 
needs  as  quickly  as  possible,  and  number  two  would  be  to  have  a  good 
plan  projected  into  the  future.  I  would  like  to  see  a  well  balanced, 
statewide  system  of  en  route,  one-night  parking  areas.  They  should  be 
initiated  as  quickly  as  possible.  It  is  our  recommendation  that  they 
should  be  near  or  immediately  adjacent  to  major  traveled  routes  and 
available  to  all  travelers. 

Mike  Pellock,  Planning  Technician,  Merced  County:  I  commend 
the  plan  and  the  staff  under  Mr.  Nelson  and  Mr.  Aldrich  for  the  fine 
job  they  have  done  in  formulating  Part  I  of  this  plan.  AVe  sincerely 
feel  that  the  taxpayers'  dollars  authorized  for  this  plan  were  very  well 
and  wisely  spent.  We  believe  that  the  creation  of  a  new  unit  of  state 
government  for  regional  administration  is  necessary  for  the  proper 
development,  operation  and  maintenance  of  Zones  3  and  4  type  recrea- 
tion facilities. 
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The  wayside  rests  we  feel  are  important  and  an  effort  should  be  made 
to  avoid  overlap  of  planning,  financing  and  services  to  be  rendered 
with  respect  to  the  roadside  rest  program  which  is  devised  to  relieve 
higliway  drivers  of  fatigue.  This  program  is  now  lying  dormant  and 
should  be  revised  and  assigned  for  implementation  to  the  State  Division 
of  Highways.  We  think  the  Division  of  Highwaj^s  is  the  agency  which 
could  best  administer  this  program,  except  where  it  is  determined 
roadside  rests  have  a  recreational  attraction. 

We  approve  the  general  recommendations  of  Part  I  and  from  our 
understanding  of  Part  II  and  what  we  learned  this  morning  in  the 
presentation  made  by  Mr.  Nelson,  we  feel  that  the  plan  should  be 
considered  for  adoption  as  a  master  guide  plan  for  the  entire  State. 

Leigh  S.  Shoemaker,  Supervisor,  County  of  Sonoma :  I  wish  to  com- 
mend the  work  of  the  committee  under  the  leadership  of  Mr.  Nelson 
and  Elmer  Aldrich.  Both  of  these  gentlemen  are  well  qualified  in  back- 
ground and  dedication  to  do  the  job.  I  appreciate  the  great  amount 
of  effort  that  has  gone  into  preparing  this  Part  I  report  and  will  look 
forward  with  great  anticipation  to  Part  II. 

One  thing  that  concerns  me  in  reading  Part  I  is  that  nowhere  have 
I  been  able  to  find  where  they  indicate  "shall"  instead  of  "should." 
In  all  of  Part  I,  the  recommendations  are  "should"  and  no  "shall." 
I  would  like  to  suggest  that  the  committee  come  up  with  a  firm  deter- 
mination. There  are  a  lot  of  fine  recommendations  and  research,  but 
there  is  nothing  firm.  Perhaps  that  will  appear  in  the  second  phase  of 
the  plan.  Anyway,  I  am  suggesting  that  they  come  up  with  some  firm 
determinations. 

I  am  very  definitely  against  the  grandiose  approach  to  these  prob- 
lems. It  seems  to  me  every  idea  that  comes  into  thinking  costs  at  least 
a  million  dollars.  I  am  inclined  to  believe  that  numerous  $100,000  sug- 
gestions would  benefit  more  people.  Just  visualize  the  large  number  of 
small  recreation  centers,  camping  sites  and  beach  areas  that  would  be 
served  rather  than  this  one  grandiose  idea  that  costs  many  million 
dollars. 

A  broad  suggestion  was  made  this  morning  by  Mr.  Nelson  for  a  need 
for  more  study  money  and  more  personnel.  I  recall  they  have  borrowed 
personnel  from  other  departments,  this  is  in  addition  to  the  $300,000 
budget  for  this  survey.  By  devious  means,  it  was  indicated  a  million 
man-hours  of  unbudgeted  money  was  borrowed  from  other  departments 
by  contributing  service.  That  to  me,  as  a  taxpayer,  sounds  like  a  lot  of 
money  that  has  gone  into  this  research. 

The  problems  have  been  established,  but  I  do  not  believe  you  have  a 
plan.  There  are  no  specifics  in  here.  I  believe  that  you  have  untold  in- 
formation and  recommendations  and  that  a  plan  can  be  devised  with 
some  close  co-operation  with  city  and  county  officials. 

Carl  Kelly,  Chairman,  Recreation  and  Parks  Commission,  County 
of  IMariposa  :  The  recreational  potential  in  our  county  is  as  yet  un- 
realized. We  wish  and  it  is  our  desire  to  encourage  in  every  way  private 
ejiterprise  in  recreation.  We  believe  that  private  enterprise  will,  in  the 
future,  invest  in  our  county.  However,  the  public  is  demanding  services 
now.  We  feel  that  we  must  look  to  the  State  for  some  of  the  immediate 
needs.  Referring  to  page  l'^  of  the  plan,  "^^^o  are  the  present  suppliers 
of  recreation,"  under  the  heading  of  "Counties,"  we  find  that  Marl- 
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posa  County  has  all  the  potential  for  outdoor  recreation.  However,  with 
our  limited  tax  base,  we  are  unable  to  develop  any  of  this  potential  to 
any  extent. 

Mariposa  County  has,  in  a  measure,  received  help  from  the  State  in 
the  form  of  valuable  technical  advice  and  service  from  the  State  Divi- 
sion of  Recreation.  We  are  appreciative  of  these  services  and  wish  to 
commend  the  State  on  the  installation  of  the  very  fine  roadside  rest 
located  in  Mariposa  County  on  Yosemite  All-year  liighAvay  140. 

John  Baumgartner,  Jr.,  California  Cattlemen's  Association:  I  am 
appearing  before  you  to  express  the  thinking  of  our  association  relative 
to  the  California  Public  Outdoor  Recreation  Plan.  One  portion  of  the 
report  is  of  particular  concern  to  us.  In  outlining  the  need  for  co- 
operative planning  and  co-ordination  between  both  government  and 
nongovernment  groups,  the  report  refers  to  a  new  agency  to  be  formed. 
The  report  indicates  that  this  new  agency  will  be  broadly  representative 
of  recreation  interests.  Such  a  superagency  could  conceivably  have 
veto  power  over  all  others. 

We  feel  that  the  superagency  approach  strikes  at  the  heart  of  the 
multiple  use  concept,  making  all  of  our  other  resources  second  to 
recreation.  Multiple  use  cannot  endure  if  one  agency  can  dictate  policy. 
If  a  policy  agency  were  needed,  it  would  have  to  be  made  up  of  men 
representing  a  broader  outlook  than  just  those  representative  of  recrea- 
tional interests. 

We  recognize  that  an  increased  program  for  developing  public  recrea- 
tion resources  will  cost  money,  in  many  instances,  tax  money.  Therefore 
we  take  the  position  that  as  far  as  is  practicable,  all  recreational  areas 
should  be  self-supporting,  a  goal  that  can  be  reached  by  putting  maxi- 
mum emphasis  on  free  enterprise  in  the  development  of  new  recreation 
projects. 

Studies  projecting  our  future  resource  needs  show  that  our  expand- 
ing population  cannot  afford  to  reduce  its  potential  production  of  food, 
fiber,  timber,  minerals  or  other  natural  resources.  We  must  not,  in  our 
desire  to  develop  recreation,  jeopardize  the  future  development  of 
other  resources. 

We  have  a  vital  interest  in  this  plan  as  outlined  in  Part  I,  and  we 
will  be  equally  interested  in  reviewing  Part  II  and  hope  that  we  and 
other  interested  parties  will  be  allowed  to  file  statements  on  Part  II 
soon  after  it  is  made  available. 

George  A.  Craig,  Secretary  Manager,  Western  Lumber  Manufac- 
turers Incorporated :  It  is  difficult  at  this  time  to  fully  evaluate  the 
results  of  the  study  since  only  Part  I  of  the  report  has  been  released 
and  Part  II  is  to  contain  the  bulk  of  the  data  collected  in  the  study. 
Until  the  entire  report  is  available,  we  can  only  state  some  general 
principles  which  we  consider  to  be  deserving  of  planning  for  outdoor 
recreation. 

1.  Public  forest  areas  need  not  be  set  aside  exclusively  for  recreation. 

2.  Commercial  timber  activities  build  the  roads  which  give  access  to 
remote  public  forest  areas  for  recreational  use.  Such  roads  will  permit 
greater  expanded  recreational  use  of  these  areas. 

3.  Recreationists  bring  problems  into  the  woods.  The  privilege  of 
using  the  forest  for  recreation  carries  with  it  the  responsibility  for 
leaving  without  doing  damage. 
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4.  There  should  be  more  financing  of  recreation  facilities  by  users 
of  such  facilities. 

5.  Areas  of  public  land  tliat  are  presently  set  aside  exclusively  for 
recreational  use  are  not  developed  to  permit  the  full  volume  of  use. 
Public  expenditures  should  be  concentrated  on  such  development  rather 
than  on  the  acipiisition  of  more  undeveloped  areas  for  recreation. 

We  hope  tluit  these  factors  may  be  given  attention  in  any  planning 
for  outdoor  recreation  in  California. 

Bestor  Robinson,  representing  the  Sierra  Club:  Although  this  is 
dcsiuned  as  a  recreation  jdan,  we  do  not  consider  it  a  blueprint  for 
action.  We  look  upon  it  as  a  valuable  inventory  of  ideas  as  to  how  to 
solve  a  pressing  ])roblem.  We  look  forward  with  interest  to  the  more 
detailed  information  tliat  will  be  available  in  Part  11. 

The  first  recommendation  we  make  is  that  an  agency,  whether  we  call 
it  the  recreation  division  or  recreation  commission,  be  continued  for 
the  sole  purpose  of  co-ordination  and  co-operation  in  the  future  de- 
velopment of  this  plan.  In  using  the  words  "co-operation"  and  "co- 
ordination" we  emphasize  that  we  not  only  do  not  desire  but  we  oppose 
such  a  division  or  commission  that  is  a  land  holding  or  an  executing 
agency  to  do  policing  or  interpretative  work.  That  means,  as  we  view 
it,  such  an  organization  should  have  no  power  of  veto  over  any  plans 
of  other  divisions  of  state  government  or  any  locally  financed  recrea- 
tion developments.  Bluntly,  I  do  not  see  how  any  federal  agency  could 
tie  itself  closely  into  a  co-operative  plan  for  overall  outdoor  recreational 
development  in  this  State  if  there  was  any  intimation  or  semblance  of 
the  right  to  veto  or  control. 

Our  second  recommendation  is  that  there  be  set  up  very  flexible  en- 
abling legislation  to  permit  the  organization  of  multicounty  regional 
recreation  districts.  It  should  be  flexible  in  that  it  could  delegate  to 
each  county  the  administration  of  any  of  the  particular  areas  which 
it  liad  acquired  or  which  it  had  developed. 

What  we  need  is  official  co-ordination  between  counties  which  supply 
the  users  and  the  counties  which  supply  the  facilities  and  that  includes 
private  and  ]iublic  ownership  and  all  sorts  of  intermediate  phases  of 
it.  I  am  empliasizing  flexibility  and  full  public  participation  through 
representative  organizations  evolving  these  various  ideas  and  solu- 
tions. It  cannot  be  done  by  an  administrative  agency  alone.  It  can 
only  be  done  by  that  give  and  take  which  results  from  organizations 
and  public  agencies  putting  their  heads  together  and  seeing  if  they 
can  work  out  these  solutions. 

William  R.  Schofield,  California  Forest  Protective  Association :  I 
expect  to  iiiako  a  slatcincnt  at  a  time  when  I  have  had  an  opportunity 
to  review  Part  II.  I  feel  that  Part  I  itself  leads  to  a  good  report. 
However,  I  will  reserve  that  opinion  until  after  I  have  seen  the  sta- 
tistical data. 

I  would  like  to  suggest  to  the  legislators  that  any  report  coming 
out  of  the  Legislature  should  be  of  uniform  size.  It  may  be  that  this 
elaborate  brochure  could  not  be  printed  in  an  ordinary  report  size. 
Tlie  format  of  this  book  has  connnendations  and  it  i)robably  is  a  new 
departure.  I  have  lun'cr  seen  (piite  such  an  elaborate  publication  com- 
ing out  of  a  goverinnent  agency,  but  if  the  second  part  contains  the 
vital  statistics,  then  I  think  the  first  part  can  well  be  embellished  with 
a  lot  of  color. 
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Los  Angeles,  California— September  20,  1960 

DeWitt  Nelson,  Chairman,  California  Public  Outdoor  Recreation 
Plan  Committee :  Many  hundreds  of  people,  both  in  and  out  of  govern- 
ment, gave  generously  of  their  time  and  energy  in  gathering  data 
and  making  surveys  which  have  provided  the  basic  information  used 
in  this  report.  Here  in  Southern  California,  11  counties  joined  together 
and  gathered  a  tremendous  amount  of  data  which  was  made  available 
to  us.  We  are  indeed  grateful  for  their  tremendous  contribution.  Be- 
cause of  the  data  and  information  collected,  the  report  brings  into 
sharp  focus  the  problems  and  their  possible  solutions.  Recommenda- 
tions and  suggestions  are  made  by  which  various  entities  of  govern- 
ment may  participate  independently  and  co-operatively  in  providing 
recreational  opportunities  and  facilities. 

We  believe  the  State  has  a  responsibility  to  provide  leadership  in 
achieving  co-operation  and  co-ordination  with  other  units  of  govern- 
ment in  the  field  of  recreation  planning.  If  we  are  to  meet  the  prob- 
lem, it  will  have  to  be  accomplished  by  all  working  together. 

Recreation  is  not  cheap.  To  acquire,  develop  and  operate  all  of  the 
facilities  it  is  estimated  we  will  need  will  involve  a  multimillion  dollar 
program. 

To  comment  on  the  multicolor  printing  process,  we  felt  we  were 
dealing  with  a  rather  dynamic  subject  and  after  much  debate,  the 
committee  decided  that  inasmuch  as  we  were  going  to  issue  the  report 
in  two  parts,  we  would  make  Part  I  in  color  in  order  that  it  have  a 
better  attention  value  and  could  more  easily  display  some  of  the 
graphics  we  had  in  mind. 

W.  S.  Davis,  Assistant  Regional  Forester,  U.  S.  Forest  Service :  The 
Forest  Service  has  for  a  long  time  felt  the  need  of  a  co-ordination 
influence  on  outdoor  recreation  management  activities  in  the  State. 
Here  for  the  first  time  is  a  co-ordinated  effort  to  determine  what  we 
have,  how  much  more  we  need,  and  how  it  can  be  provided. 

With  regard  to  the  first  point,  we  note  on  page  74  the  recommenda- 
tion that  the  federal  government  should  concern  itself  primarily  with 
overnight  use.  We  feel  that  this  cannot  be  taken  literally.  Winter 
sports  is  largely  a  day-use  activity.  Like  other  day-use  recreation  activ- 
ities, the  national  forest  land  is  the  major  supplier. 

As  to  the  second  point,  we  are  convinced  that  the  unifying  of  out- 
door recreation  efforts  in  California  is  essential  and  that  the  needed 
co-ordination  must  be  accomplished  through  the  co-operative  efforts 
of  all  concerned. 

As  a  final  observation,  on  pages  70  and  71  of  Part  I  of  the  plan  where 
a  portion  of  the  national  forest  is  in  a  day-use  zone  frequented  almost 
entirely  by  local  people,  under  our  multiple-use  management  directive 
the  Forest  Service  cannot  abdicate  its  responsibility  for  managing  all 
of  its  resources  so  that  they  are  utilized  in  the  combination  that  will 
best  meet  public  needs.  Introducing  a  single-purpose  agency  into  such 
a  situation  would  make  it  more  difficult  to  achieve  the  multiple-use 
objective. 

ThoUie  R.  Calkins,  President  Travel  Trailer  Clubs  of  America: 
There  is  a  drastic  existing  shortage  in  the  State  of  California  for  road- 
side rests,  en  route  and  destination  campsites. 
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By  checking  with  the  Los  Angeles  County  Parks  and  Recreation 
Department,  the  State  Division  of  Beaches  and  Parks  and  the  National 
Forest  Service,  we  find  only  1,384  overnight  camping  spaces  available 
for  our  use  which  represents  less  than  10  percent  of  existing  require- 
ments, 

A  well  balanced  system  of  roadside  rests  and  en  route  (one  night) 
areas  should  be  initiated  by  the  State  immediately  and  all  present 
destination  camp  areas  should  be  studied  to  see  if  the  space  and  facili- 
ties of  each  campground  are  being  effectively  utilized. 

Recognizing  that  public-owned  areas  will  not  suffice  to  fulfill  total 
requirements,  the  problem  is  how  to  regulate  residential  use  of  trailer 
parks  and  private  land  without  restricting  desirable  forms  of  recrea- 
tional development.  Therefore,  existing  regulations  that  restrict  the 
size  and  facilities  of  residential  trailer  parks  should  not  be  applied  to 
recreational  trailer  parks.  What  really  is  needed  are  travel  trailer  parks 
of  unlimited  size  built  to  especially  serve  recreational  needs. 

Joel  H.  Tedder,  Chairman,  Western  Council  of  Trailer  Clubs :  Part  I 
of  the  Recreation  Plan  unfortunately  covers  only  general  recommenda- 
tions. We  are  informed  that  Part  II  will  include  information  on  group 
and  organizational  camping  and  trailer  parking. 

Recreational  trailering  offers  the  best  outlet  for  family  and  group 
recreation.  Other  recreation  offers  only  a  few  hours  relaxation  at  any 
one  time.  By  contrast,  camping  and  trailering  offer  two  full  days  of 
enjoyment  per  weekend  plus  the  entire  vacation  time.  With  this  in 
mind,  we  object  to  the  thinking  of  park  planners  who  tell  us  that  the 
ultimate  use  of  park  lands  is  the  day  use  park. 

Considering  that  there  is  no  substitute  for  camping,  we  fail  to  see 
why  the  State  Park  System  should  not  concentrate  on  camping  in 
preference  to  day  use.  State  parks  should  be  used  principally  by  those 
traveling  for  some  distance.  Trailer  tourists  are  already  avoiding  Cali- 
fornia during  our  vacation  season  due  to  lack  of  facilities  and  the 
unfriendly  attitude  of  our  law  enforcement  agencies. 

E.  B.  Cordell,  Maverick  Trailer  Club :  Mr.  Calkins  and  Mr.  Tedder 
have  made  very  definite  and  pointed  testimony  which  we  fully  support. 
^We  believe  that  they  have  covered  the  points  very  well. 

Mrs.  Flora  Doke,  Santa  Ana  Trailer  Club :  We  are  a  typical  trailer 
club  and  cater  more  or  less  to  the  family  outings  on  weekends.  Other 
people  have  covered  so  much  of  what  I  intended  to  mention,  I  would 
only  be  repeating.  We  concur  with  the  previous  testimony. 

Mrs.  Stella  Brindley,  Santa  Ana  Trailer  Club  :  Most  camping  trailers 
are  equipped  with  water  tanks  and  are  self-contained,  and  we  have 
facilities  in  our  trailers  to  stay  overnight.  We  would  not  need  an 
elaborate  setup  for  our  trailers  because  they  are  all  equipped  with 
butane  and  lights. 

All  we  need  is  a  place  to  rendezvous.  We  need  it  badly.  Many  places 
do  not  care  to  cater  to  traveling  trailers  because  they  have  permanent 
guests. 

Fred  J.  Desch,  Trailer  Coach  Association,  Representing  Trailer 
Coach  Manufacturers :  I  want  to  take  this  opportunity  to  commend  Mr. 
Nelson  and  his  staff,  including  Mr.  Aldrich  who  has  done  so  much  of 
the  work  in  preparing  the  report  which  you  are  considering  here  today. 
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I  believe  that  they  have  done  a  job  here  that  no  other  committee 
that  I  know  of  in  my  many  years  of  legislative  activity  has  done.  I 
mean  it  is  a  program  which  is  going  to  let  all  of  us  participate  in  the 
future,  and  it  is  going  to  let  us,  as  individuals,  know  where  we  stand 
and  what  part  we  have  in  the  program. 

We  manufacture  approximately  85  percent  of  the  travel  trailers 
which  are  built  throughout  the  nation,  and  as  of  July  1  of  this  year 
according  to  the  records  of  the  Department  of  Motor  Vehicles,  there 
were  210,000  trailers  registered  in  this  State.  With  an  average  of  2.3 
people  per  trailer,  you  have  approximately  a  half  million  people  who 
enjoy  trailers  today.  The  Motor  Vehicle  Code  prohibits  or  limits  where 
you  can  park  a  trailer,  and  unless  we  do  have  more  roadside  rests, 
en  route  and  destination  places  for  our  travel  trailer  people,  these 
people  will  not  be  able  to  go  away  for  a  weekend  or  on  a  vacation, 

Elmer  T.  Worthy,  Past  President,  Travel  Trailer  Clubs  of  America : 
We  are  an  organization  of  55  clubs  with  actual  membership  of  1,720 
trailers.  I  am  going  to  show  the  transition  from  the  tenter  to  the 
trailerist.  Young  people  start  out  with  a  tent  and  move  into  the  camp- 
sters  and  then  into  a  travel  trailer.  We  are  finding  that  more  and 
more  young  people  are  buying  travel  trailers  and  these  people  are 
using  them  a  lot  more.  That  accounts  for  the  increase  in  trailers  on 
the  highways  the  year  around  and  indicates  the  need  for  more  road- 
side rests,  en  route  and  destination  parks. 

Mrs.  J.  B.  Atkisson,  California  Federation  of  Women's  Clubs, 
Fresno:  The  California  Federation  of  Women's  Clubs,  an  organization 
of  73,595  California  women,  feels  that  the  California  Public  Outdoor 
Recreation  Plan  is  a  progressive  step  in  the  economy  of  our  State.  We 
would  like  to  comment  favorably  on  the  recognition  the  plan  gives  to 
the  need  for  water  pollution  control  along  the  shoreline  as  well  as  the 
need  for  expanded  pollution  control  to  improve  water  quality  for  fish 
and  aquatic  life. 

We  also  feel  that  the  recommendation  that  highways  be  held  to  a 
minimum  in  regions  where  such  roads  would  have  a  detrimental  effect 
upon  wild  or  seraiwild  areas  shows  constructive  thinking.  We  urge 
that  advance  planning  for  California  highways  take  into  full  con- 
sideration the  preservation  of  state  parks  and  that  wherever  possible 
routes  be  provided  which  do  not  unduly  damage  existing  recreational 
facilities. 

We  are  pleased  to  note  that  public  lands  with  high  wildlife  values, 
such  as  those  administered  by  the  Bureau  of  Land  Management,  were 
to  be  held  in  public  trust  to  perpetuate  the  wildlife. 

Burt  L.  Anderson,  California  Recreation  Society,  San  Leandro :  In 
the  wise  discretion  of  the  legislative  body  of  this  State  and  in  the 
deliberations  of  this  committee  as  it  listens  to  the  arguments,  it  would 
seem  fitting  and  proper  that  several  points  of  view  be  offered  at  this 
time. 

Reason  seems  to  dictate  that  final  approval  of  the  plan  be  withheld 
until  Part  II  is  off  the  press.  However,  it  would  seem  both  fitting  and 
proper  that  the  excellent  work  done  by  the  survey  team  together  with 
its  recommendations  be  approved. 
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It  seems  preposterous  that  in  this  day  and  age  we  still  have  many- 
people  who  take  a  nej?ative  view  toward  the  requirements  of  their 
fellow  man  thus  prohibiting  natural  processes  which  should  have  been 
developed  and  promoted  years  ago. 

Any  plan  of  this  nature  finally  adopted  by  the  authorities  of  our 
government  must  necessarily  include  provisions  for  staff  on  the  state 
level  which  will  be  available  to  implement  the  plan  in  advising  and 
counseling  in  whatever  way  necessary.  Tlie  plan  further  points  out 
that  people  in  the  field  are  in  a  dilemma  due  to  the  extreme  pressure 
facing  them  because  of  the  exploding  population,  the  loss  of  land, 
inadequate  budgets  and  insufficient  personnel. 

It  is  sincerely  hoped  that  you  and  your  associates  in  the  State  Legis- 
lature be  ever  mindful  that  the  plan  at  its  best  will  never  operate  in 
the  manner  everyone  desires  until  it  is  implemented  by  the  proper 
appropriation  of  the  necessary  funds  each  fiscal  year.  Further,  where 
possible  and  as  often  as  necessary,  an  inventory  should  be  taken  and 
changes  made  which  will  keep  the  plan  up  to  date. 
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San  Diego— September  21,  1960 

Chairman  Lowrey:  This  is  the  third  day  of  our  hearing.  We  started 
out  in  San  Jose  on  Monday ;  we  were  in  Los  Angeles  yesterday,  and  we 
finish  up  this  series  here  today.  A  part  of  this  hearing  today  is  to 
educate  us  all  on  the  outdoor  recreation  program.  Director  Nelson 
gave  us  a  resume  in  San  Jose  and  also  in  Los  Angeles.  It  seems  fitting 
and  proper  that  today,  on  the  third  day  od:  our  hearing,  the  man  in 
charge  of  the  staff  and  in  charge  of  preparing  Part  I  of  the  Plan,  Mr. 
Elmer  Aldrich,  should  go  through  this  report  with  us  today  and  make 
his  explanations  and  answer  questions  from  the  committee  members. 

Elmer  Aldrich,  Director,  California  Public  Outdoor  Recreation  Plan 
Committee :  The  inside  cover  contains  a  description  of  what  is  in  Part  I 
in  summary  form  and  a  short  prospectus  of  what  will  appear  in  Part  II. 
Briefly,  Part  I  presents  in  broad  brush  strokes  a  summary  of  the  find- 
ings and  recommendations  based  on  an  anlysis  of  recreation  needs. 
In  Part  II,  we  will  present  in  more  detail  the  findings  of  the  major 
surveys,  the  location  and  types  of  recreation  areas  needed. 

The  next  page  treats  recreation  generally.  It  dwells  on  the  organiza- 
tion that  was  set  up,  including  the  organization  of  the  committee,  the 
advisory  council,  and  the  technical  consultant  group. 

Chairman  Lowrey:  Who  was  appointed  chairman  of  the  technical 
consultant  group  1 

Mr.  Aldrich:  Sterling  Winans. 

Chairman  Lowrey:  Who  took  his  place?  He  has  been  in  Vietnam 
for  two  years. 

Mr.  Aldrich:  I  took  over  the  functions  of  the  technical  consultant 
group. 

Chairman  Lowrey:  You  took  over.  In  the  judgment  of  your  group, 
it  wasn't  necessary  to  have  an  additional  chairman? 

Mr.  Aldrich:  The  committee  discussed  this.  If  you  read  the  law,  it 
says,  "The  chairman  of  the  committee  may  ..." 

Page  8  gives  a  brief  summary  of  the  studies  and  surveys  made.  It 
defines  outdoor  recreation ;  it  treats  who  needs  outdoor  recreation.  It 
capsulizes  the  potential  we  have  in  California. 

Chairman  Lowrey:  Now  where  do  I  find  "social  recreation"?  Is 
there  a  concept  of  social  recreation? 

Mr.  Aldrich:  I  think  you  picked  that  up  in  the  article  written  by 
Sports  Illustrated  magazine,  and  I  should  take  this  opportunity  to 
explain  our  position  in  this  article.  It  is  entirely  erroneous  that  the 
Sports  Illustrated  article  came  out  before  the  advance  copy  of  the 
Outdoor  Recreation  Plan  was  given  to  the  Legislature.  Upon  invita- 
tion, at  a  meeting  in  San  Jose  of  the  California  and  Pacific  Southwest 
Recreation  Conference,  our  advisory  committee  and  technical  group 
appeared  to  give  a  final  review  and  to  ask  for  recommendations  and 
comments.  The  assistant  to  the  editor  of  Sports  Illustrated  was  present 
to  cover  this  meeting.  He  discussed  with  us  the  possibility  of  writing 
an  article  on  this  because  it  was  recognized  in  New  York  as  a  break- 
through in  social  planning.  Director  Nelson  and  I  made  a  very  strong 
point  to  this  gentleman  that  we  didn't  want  the  Legislature  and  the 
Governor  "scooped."  It  was  imperative  that  no  article  come  out  in 
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advance  of  the  release  of  the  plan,  and  he  agreed  to  this.  As  you  note, 
the  times  were  very  flose,  just  a  matter  of  a  few  days.  Because  of  this 
clo.sene.ss  and  .some  releases  statewide,  there  has  been  an  erroneous 
opinion  that  Sports  Ilhtstrated  did  scoop  the  advance  copy  to  the 
Leprislaturo. 

Chairman  Lowrey:  For  benefit  of  those  present,  we  are  referring 
to  an  article  that  appeared  in  Sparta  Illustrated,  a  national  weekly 
majrazino,  with  1,000,000  circulation.  This  article  appeared  on  March 
21.  TOGO,  bcfctre  the  plan  was  given  to  the  T.ogislature. 

Mr.  Aldrich:  On  page  0  is  a  brief  summary  of  the  organization  to 
develop  the  plan  and  a  brief  of  the  studies  and  surveys.  As  we  look 
back  on  the  organization  established  by  the  legislation,  we  of  the  staff 
many  times  recognize  it  was  the  best  approach  because  we  accom- 
plished two  things  by  having  a  large  advisory  council  and  a  technical 
consultant  group.  It  not  only  provided  us  with  a  wonderful  reservoir 
of  professional  talent,  but  it  also  brought  along  a  group  of  people 
which  largely  mu.st  put  it  into  effect.  We  found  it  a  most  dif^cult  task, 
because  the  field  is  so  broad,  to  determine  how  we  could  best  spend  our 
time  and  money.  We  had  to  get  the  best  cross  section  of  public  needs 
and  yet  be  inexpensive  and  be  within  the  limit  of  our  time.  I  would 
like  to  say  that  even  by  calling  in  the  experts  in  the  field,  we  still 
underestimated  the  time  it  would  take  to  analyze  the  data.  This,  I 
believe,  was  one  otf  the  reasons  for  missing  our  target  date  of  March 
1960  to  present  the  Outdoor  Recreation  Plan  to  the  Legi.slature.  We 
had  the  alternative  of  throwing  out  the  data  gained  and  not  using  it 
or  taking  longer  and  completing  it. 

On  pages  10  and  11,  you  see  a  graphic  presentation  of  the  breadth 
of  the  recreation  field  in  California  with  our  classification  as  mentioned 
in  the  table  of  contents  of  Outdoor  Recreation.  We  did  feel  it  was  neces- 
sary here,  in  a  graphic  way,  to  show  that  recreation  is  a  lot  of  things 
as  well  as  a  big  business. 

Page  12  treats  the  subject  of  who  needs  outdoor  recreation,  which 
is  an  attfmpt  in  the  first  part  to  have  the  reader  become  acquainted 
with  people. 

Ghairman  Lowrey:  Would  you  give  me  your  impression  of  the 
thought  of  these  four  photographs  on  page  12? 

Mr.  Aldrich:  I  believe  the  general  approach  on  this  was  to  display 
a  cross  section  of  the  population  all  the  way  from  people  who  are 
interested  in  eaoh  other  to  people  in  the  full  gamut  of  recreation,  as 
they  progress  through  life.  I  think  we  should  admit  right  here,  because 
of  the  tremendous  rush  in  production,  we  probably  slipped  up  in  the 
final  review  of  the  selection  of  these  photographs.  But  I  might  say  this, 
a  fellow  who  worked  on  Life  magazine  said  to  me,  "I'll  bet  that  as  a 
result  of  pages  12  and  13  you  have  more  people  reading  this  document 
than  you  would  have  otherwi.se." 

Assemblyman  Francis:  For  the  last  two  days  I  have  heard  com- 
ments from  the  department  about  the  rush,  the  pressure  and  the  dead- 
lines. Considering  that  the  department  has  this  large  staff  of  pro- 
fessional and  technical  people,  what  do  they  mean  by  this  rush  and 
deadline  that  I  have  repeatedly  heard?  Certainly  you  had  adequate 
funds.  It  seems  to  me  that  you  did  engage  the  necessary  personnel 
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faHMDo  'time  to  time.  Mr.  Nelson  told  u«  y««terday  you  even  had  a  color 
«qpeirt  «*  |ffl.'0©  a  day,  and  atiU  yow  didn  't  have  time  to  check  the  final 

Z>ir©ct/or  JOeWitt  Nelson:  3  .migiht  make  a  ibrieif  comment  on  that. 

■  mIvvs;  ill  printing  that  must  be  shared  by  all  of  us.  the 

1   and   onrs^ih'K*;    For  i^everal  reasons  we  did  »ot  get  a 

>  -  oopy.  I  think  I  will  probably 

!iat  because  1  am  the  person  that 

cau*  lai  i^iisii  m  tiie  printiing  plant  which  prevented  our  hav- 

inj?  ;.:.:     ..-..(#  to  review. 

OaaarmajQ  Lowrey:  When  there  are  4:80  pages  or  more  of  material 

>      in  the  printer's  ofifice  and  the  printer  starts  to  print 

:  won't  print  b»»-i).nse  it  is  an  impossibilil y  printing- 

\vK,t,  J  <  .  take  complete  rtjspoiisibility  for 

thjit    ^"!.  igh  foresight  to  know  and  have 

aowai  belore  they  aeiivered  the  500  pages  to  the  printer. 

U  w.  ..,;  i  and  the  printer  may  have  a  certain  amount  of  responsi- 

ibiiliiffcy,  but  indiirectly  only,  il  pilace  the  eomplete  and  total  blame  on 
Dhe  staff  that  mjk         ■      v  this  preparation.  .1  charge  inefficiency. 
WLr  A.ldncb  •  ■<  and  1  and  thp  g»^n*^ral  public  are  going  to 

•red  on  page  .14.  In- 

t.ime.  an  analysis  of 

IS  m  moome.  primarily  spendable  meome,  and  an  analysis  of 

ai.v.. .....    of  the  public.  Wlieu  you  take  these  three  factors  and  apply 

ifkkfm  »to  fttae  basic  -population  trends,  you  have  your  basic  formula  for 
<  ?  v'htti  \oii  and  I  are  going  to  want. 

-an  Lowrey  •  K>-^'»^r  to  page  15.  The  average  number  of  holi- 
4*iyto  t^ji  'S  is  not  more  than  five  days  each  year. 

(tani  it  i  i  some  technicians  write  me  on  this  and 

ftJhey  were  quite  up«ei  that  the  -figure  was  set  at  five  instead  of  eight. 
8fr.  AMritdi:   We  were  quite  ania«ed  to  learn  this,  but  we  did 
(eiKi$)ik>y  the  best  statisticians,  industrial  relations  men,  the  Bureau  of 
ftffte  'Census,  and  other  agencies  to  tell  us  exactly  what  those  figures 

CHuonnaxi  Lowrey ;  f  >ti  pjigt  .it;.  1  quote.  "People  spend  most  of  the 
yeaa*  «t  houif  or  ui  iionrby  areas."  Why  do  we  haxe  to  be  told  that? 
J  am  aiot  questioning  the  fact  where  the  recreation  is,  but  don*t  moat 
poi»ple  sleep  in  their  homes  ? 

Mr.  Aldridi :  .1  think  it  would  be  rather  interesting  to  look  ovear  the 
data  sh»;»ik-  of  the  surveys.  When  we  get  back  into  the  last  11  pages 
w'-'K'*'    '>i''i<-Htf'  thf*  block*  of  leisure  time  and  their  availability,  this 

•uto  our  entire  zone  concept,  which  treats 
.  -u  to  the  home  base.  Briefly,  I  might  de- 
HCi'ibe  our  lour-sione  system. 

CBaainmaJQ  Lowa?^:  ;1  think  most  of  us  are  familiar  with  it.  As  far 
as  il  am  uouccrned.  it  is  the  most  i-aluable  and  commendable  new  con- 
iii'ipl  tin;  iiis  whole  report. 

M»-  jP  ..;ad  into  an  appraisal  of  diversity  of 

•  liittl  supply  a  wide  variety  of  i< 
;■  ,1  L  ks  about  topography,  climate,  >•■. 

an<i  the  animals  hvix^  m  these  regions,  which  leads  to  pages  20  and  21 
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ill  which  we  define  a  new  type  of  land  classification  called  recreation 
regions.  Pages  22  and  23  go  into  further  photographs  of  what  these 
regions  look  like.  Pages  24  and  25  merely  put  the  cap  on  it  and  brings 
together  all  of  these  recreation  regions  and  says  this  now  equals  versa- 
tility in  California. 

Chairman  Lowrey :  I  certainly  have  no  disagreement  with  you  about 
this  illustration,  but  over  here  on  page  26  is  another  one  of  these  pro- 
found conclusions:  "Kecreation  travel  by  automobile  is  primarily  for 
the  purpose  of  reaching  a  recreation  destination,  though  sightseeing 
or  taking  a  drive  are  popular."  Those  are  the  things  that  irritate  my 
intelligence  and  appear  throughout  the  whole  report. 

Mr.  Aldrich:  To  make  that  statement,  we  had  to  analyze  over 
50,000  survey  forms  which  defined  the  difference  between  the  needs  of 
people  and  actually  what  they  do  in  this  kind  of  recreation  travel. 
This  is  one  of  the  dangers  we  encountered  in  putting  out  two  kinds  of 
reports.  One  for  general  impression  that  would  make  people  appreciate 
the  total  concept  of  Avhat  recreation  is  and  the  other  one,  more  specifi- 
cally for  technical  people.  The  table  on  page  29  indicates  why  people 
take  one-day  sightseeing  round  trips.  We  found  that  all  too  often 
people  said  that  recreation  is  synonymous  with  sweat,  Avhich  we  hope 
is  not  true.  This  is  why  we  did  classify  a  type  of  recreation  that  Avould 
permit  people  to  go  out  and  just  look  at  something. 

Chairman  Lowrey:  Under  "Recommendations"  still  on  page  29, 
"Recreation  usage  of  highways  will  continue  to  increase  and  should 
therefore  demand  a  high  priority  for  highway  location,  design  and 
appearance."  Does  the  Division  of  Highways  agree  with  you,  and  how 
do  you  accomplish  the  last  clause?  That  is,  how  do  you  keep  local  people 
from  taking  advantage  of  the  rest  stops,  turnouts  and  scenic  over- 
looks ? 

Mr.  Nelson:  We  have  gone  into  this  problem  in  several  sessions, 
and  there  is  considerable  change  in  the  thinking  of  the  Division  of 
Highways  in  regard  to  recognizing  the  scenic  and  recreation  values 
that  accrue  through  the  highways.  With  roadside  rests,  we  put  them 
far  enough  removed  from  the  communities  so  they  do  not  become  picnic 
grounds  but  are  available  primarily  for  the  traveling  public.  We  have 
not  had  any  serious  trouble  with  the  rests  we  have. 

Chairman  Lowrey:  Under  the  subject  of  sightseeing  on  pages  30  and 
31,  we  have  tlie  following  statement:  "Sightseeing  and  study  is  a  strong 
element  in  the  total  outdoor  recreation  picture.  The  predominant  group 
participating  in  sightseeing  was  the  family  with  children,  older  adults 
were  also  an  important  group.  The  Sunday  drive  or  weekend  drive  was 
favored."  Tiiat  is  anotlier  one  of  those  simplified  statements  that  kind 
of  rankles  me  a  little  bit. 

Mr.  Aldrich:  Page  32  gets  into  the  subject  of  recognizing  sight- 
seeing and  study  as  an  activity.  There  are  four  things  that  people  look 
at  in  this  type  of  thing.  They  look  at  outstanding  elements  and  scenic 
landscape.  Tliey  go  specifically  to  see  historical  artifacts  and  monu- 
ments. They  look  at  contemporary  manmade  developments.  They  go 
to  events  such  as  rodeos,  festivals,  etc.  We  have  classified  these  things 
and  data  on  this  will  be  coming  out  in  tables  in  Part  H. 
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Chairman  Lowrey:  Are  there  any  specific  comments?  We  would  be 
happy  to  have  them.  If  not,  we  had  better  stop.  The  next  time  we  have 
a  hearing  whether  it  be  when  Part  II  is  out  or  whenever  we  can,  we  will 
hear  more  of  your  specific  recommendations. 

Mr.  Nelson:  I  would  like  to  state  that  I  think  it  is  important  that 
the  committee  review  this  page  by  page  and  we  will  look  forward  to 
going  over  the  rest  of  it  with  the  committee. 

Mr.  Aldrich:  The  most  critical  thing  to  meet  now  is  a  matter  of 
co-ordination.  I  know  the  staff  and  the  Outdoor  Recreation  Committee 
feel  we  have  accomplished  a  great  deal  in  not  abrogating  the  rights  of 
any  level  of  government  to  produce  its  fair  share  of  recreation,  but 
we  do  offer  here  for  recreation  that  the  State  become  the  co-ordinator  in 
this  field.  We  don't  care  who  does  it  or  how,  but  the  State  should 
assume  this.  We  find  that  at  the  local  level  of  government  and  at  the 
federal  level  and  from  other  agencies  there  seems  to  be  pretty  good 
agreement  that  it  is  the  State's  responsibility  for  this  co-ordinating 
function. 

Gentlemen,  it  is  up  to  you  to  assess  that  responsibility  and  place  it 
on  the  shoulders  of  someone.  We  have  offered  an  action  program  that 
you  can  use  as  an  entree  to  pick  up  this  ball  and  run  with  it. 

Chairman  Lowrey:  Has  there  been  any  discussion  between  you, 
Mr.  Aldrich,  and  the  Governor  or  any  immediate  confidantes  of  the 
Governor  in  regard  to  the  implementation  of  this  plan  ? 

Mr.  Aldrich:  Yes. 

Chairman  Lowrey:  Would  you  care  to  enlarge  upon  that  a  little? 

Mr.  Aldrich:  Talking  with  Governor  Brown,  I  found  him  very 
susceptible  and  interested  in  this  problem.  We  talked  at  some  length 
as  to  how  it  could  be  solved.  We  dwelt  somewhat  on  the  role  of  the 
State  as  a  co-ordinator  and  suggested  that  if  he  was  interested,  we 
could  develop  it,  recommending  to  him  a  program  that  might  help  in 
this  matter.  We  are  at  this  stage,  Mr.  Lowrey,  of  trying  to  develop  that 
program. 

Chairman  Lowrey:  Is  that  ready  for  presentation  to  the  Legislature 
at  the  next  session? 

Mr.  Aldrich:  No,  for  recommendation  to  the  Governor,  He  has 
asked  me  under  the  leadership  of  DeWitt  Nelson  to  recommend  a  pro- 
gram which  the  Executive  Branch  could  take  a  look  at  and  possibly 
assume  to  solve  this  intergovernmental  problem. 

Chairman  Lowrey:  Have  methods  of  financing  and  implementation 
through  legislation  been  discussed  by  you  with  the  Governor  or  any  of 
his  staff? 

Mr.  Aldrich:  Yes,  we  have  discussed  both  financing  and  legislation. 

Chairman  Lowrey:  How  far  along  are  you  on  the  legislative  recom- 
mendations? What  have  you  done? 

Mr.  Aldrich:  We  have  discussed  to  some  extent  the  need  for  legis- 
lation which  would  make  permissive  the  development  of  regional  fed- 
erations or  a  co-operative  government  to  handle  our  regional  problems, 
with  major  emphasis  on  co-ordination  to  allow  all  governments  involved 
to  work  co-operatively,  most  of  which  carries  the  obligation  for  financing., 

Chairman  Lowrey:  When  do  you  propose  that  you  will  have  a 
program  to  present  to  the  Governor  ? 
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Mr.  Aldrich:  AVe  are  trying  and  hopeful  for  a  date  in  October. 

Chairman  Lowrey:  If  you  are  that  far  along,  you  must  have  it 
pretty  well  compiled.  Would  you  be  willing  to  supply  what  you  have 
to  us  by  October  1  ? 

Mr.  Aldrich:  I  feel  that  I  have  a  specific  request  from  the  Governor 
and  perliaps  T  ought  to  discuss  it  with  him. 

Chairman  Lowrey:  Very  well.  Personally,  I  don't  care  what  the 
Governor  does  with  it.  I  said  by  October  1.  (See  Exhibit  "B.") 

William  B.  Morse,  Field  Representative,  Wildlife  Management  In- 
stitute :  The  report  is  commendable.  Its  subject  matter  covers  the  field 
and  its  appearance  is  superior.  In  addition  to  being  a  report  on  recrea- 
tion, it  is  a  document  that  can  be  of  the  greatest  assistance  in  educating 
the  public.  We  will  not  comment  on  individual  portions  of  the  report. 
Statistical  details  and  recommendations  cannot  be  discussed  on  the 
basis  of  facts  and  sources  until  Part  II  is  published.  All  organizations 
interested  in  recreation  can  then  study  Part  II  and  present  their  views 
based  on  data  used.  Any  criticism  of  the  details  of  this  report  are  pre- 
mature before  then. 

H.  M.  Weber,  M.D.,  California  Garden  Clubs,  Inc.:  In  the 
American  Forest  magazine  in  August,  1954,  there  appeared  a  review  of 
the  life  of  Aldo  Leopold  who  during  his  lifetime  wrote  some  revolu- 
tionary conservation  conceptions.  One  of  his  most  important  contribu- 
tions appeared  in  connection  with  the  subject  of  recreation. 

Aldo  Leopold  might  properly  be  called  the  patron  saint  of  the  out- 
doors. Speaking  of  recreation,  he  wrote :  ' '  The  only  true  development 
in  American  recreational  resources  is  the  development  of  the  perceptive 
faculty  in  Americans."  That  epigram  should  have  by  this  time  shown 
the  American  people  that  the  conception  of  recreation  should  fit  the 
demands  of  the  year  1960  and  not  that  of  our  forefathers  of  1860. 
Recreational  development  is  a  job  not  of  building  roads  into  lovely 
country  but  of  building  receptivity  into  the  still  unlovely  human  mind. 

Albert  J.  Haberger,  County  of  Imperial :  Supervisor  Langley  and  I 
came  here  primarily  as  observers  and  to  learn  something.  The  course  of 
action  you  are  pursuing  in  reviewing  this  report  is  really  of  no  interest 
at  this  time  since  we  have  not  had  an  opportunity  to  review  the  report. 
However,  I  would  like  to  make  a  few  remarks  regarding  recreation  as 
we  see  it  in  Imperial  County. 

We  have  a  problem  in  the  area  known  as  the  Salton  Sea,  a  body  of 
water  84  miles  long  and  15  miles  wide  which,  until  a  number  of  years 
ago,  had  been  considered  just  an  overflow  of  drainage  water.  In  the  last 
foiir  or  five  years,  the  interest  in  this  area  has  been  tremendous,  and 
the  use  of  it  has  grown  year  by  year.  On  some  weekends  we  have  as 
many  as  35,000  people  around  the  Salton  Sea  for  recreational  pur- 
poses of  boating,  water  skiing  and  fishing.  This  is  a  tremendous  re- 
sponsibility for  the  Count}^  of  Imperial,  a  small  county  with  rather 
limited  resources  in  the  way  of  tax  money.  Most  of  the  recreational 
users  come  (from  the  Los  Angeles  and  San  Diego  areas,  and  my  super- 
visors and  I  had  hoped  that  this  committee  would  take  this  into  con- 
sideration in  their  report  and  in  any  final  decision  regarding  recrea- 
tion. 


REPORT  ON  NATURAL  RESOURCES,  PLANNING  AND  PUBLIC  WORKS       85 

We  have  a  great  potential  in  Imperial  County.  However,  we  are  lim- 
ited by  our  financial  resources  and  do  not  forget  that  on  the  facilities 
such  as  the  Salton  Sea  with  wave  action  up  to  eight  feet,  the  same 
as  a  sea,  the  County  of  Imperial  cannot  efficiently  enforce  law  and 
safety. 

Arnold  Hoke,  Location  Chairman,  San  Diego  Travel  Trailer  Club : 
I  am  just  a  little  bit  confused  over  this  meeting  here  this  morning. 
We  have  devoted  all  morning  to  this  report  and  nothing  has  come  up 
about  the  things  my  group  is  interested  in.  We  are  interested  in  what 
the  program  is,  what  it  is  going  to  be,  what  recreational  facilities  we 
will  have  in  Southern  California. 

Assemblyman  Francis:  Sir,  I  think  this  report  does  exactly  that  if 
you  glance  through  it  and  if  you  read  Director  Nelson's  statement. 
He  outlines  it  very  comprehensively  and  excellently,  taking  each  phase 
of  what  the  report  does  cover  and  what  the  plans  are  for  the  future. 
Now  if  you  could  tell  us  as  a  citizen  what  you  think  should  be  done, 
this  would  be  very  helpful  to  the  committee  because  we  want  an  ex- 
pression from  the  public.  That  is  why  we  conduct  these  hearings  at 
various  cities  throughout  the  State. 

Mr.  Hoke:  I  would  like  to  stress  one  point,  that  is  that  we  do  not 
expect  the  State  to  pay  the  way  for  us.  We  are  perfectly  willing  and 
capable  of  paying  a  fee  for  these  recreational  facilities  which  we  feel 
should  be  provided.  We  are  able  to  help  maintain  and  carry  some  of 
the  overhead  cost. 

I  have  a  little  text  here  which  I  will  read.  This  is  offered  in  evidence 
by  the  San  Diego  Travel  Trailer  Club,  Inc.,  a  member  of  Travel  Trailer 
Clubs  of  America,  consisting  of  50  member  families.  We  usually  hold 
outings  within  a  100-mile  radius  and  have  an  attendance  of  from  30 
to  35  trailers  and  suitable  locations  for  this  number  of  trailers  over 
a  single  weekend  presents  a  problem.  Some  of  these  are  described  under 
the  following  headings. 

1.  Privately  Owned  Trailer  Parks.  The  De  Anza  Trailer  Harbor, 
San  Diego,  is  the  only  privately  owned  trailer  park  within  100-mile 
radius  which  can  legally  accommodate  35  weekend  trailers.  The  De 
Anza  charges  $3  per  day.  Most  of  our  members  consider  this  daily 
rental  charge  too  expensive,  regardless  of  their  ability  to  pay.  The 
generally  accepted  rate  is  $1  to  $1.50  per  day. 

2.  San  Diego  County  Parks.  There  are  only  two  county  and  one 
city  recreation  park  open  the  year  around.  One  of  these  is  Caliente,  the 
other  is  Lower  Otay  County  Park.  The  city  park  is  Morena.  Other 
San  Diego  County  parks  are  available  from  October  until  May.  Too 
many  of  our  county  parks  are  considered  too  small  to  accommodate  35 
trailers.  There  is  a  charge  of  75  cents  plus  electricity  at  these  parks 
and  there  has  never  been  any  complaint  from  our  members  over  this 
amount. 

3.  State  Parks.  The  Anza-Borrego  State  Park  is  a  godsend  during 
the  late  fall  and  winter.  Much  of  this  area  is  not  much  over  100  miles 
and  we  have  used  the  facilities.  Our  members  do  not  object  to  a  charge 
of  $1  or  $1.25  for  such  accommodations.  Our  greatest  need  is  for 
trailer  parking  sites  on  the  beaches  which,  after  all,  are  the  property 
of  the  State,  and  we  suggest  that  such  parking  have  an  area  of  mini- 
mum facilities  which  may  be  reserved  for  trailer  outings. 


86       REPORT  ON  NATURAL  RESOURCES,   PLANNING   AND  PUBLIC  WORKS 

4.  Roadside  Rests.  Here  is  a  point  that  I  would  like  to  stress.  Some 
of  the  states  back  east  have  made  outstanding  progress  while  here  in 
California  there  is  a  decided  need  for  more  roadside  rests.  They  should 
consist  of  a  ramada  large  enough  for  two  cars  with  trailers,  and  we 
emphasize  that  these  spaces  should  be  simple  and  constructed  solely 
for  utility. 

5.  The  users  of  travel  trailers  are  increasing  tremendously,  and 
this  trend  will  continue  necessitating  more  trailer  parking  space.  We 
realize  the  problem  that  the  State  is  up  against,  but  instead  of  doing 
so  much  planning,  we  would  like  to  see  a  lot  more  action. 

William  C.  Carson,  Director,  Travel  Trailer  Clubs  of  America, 
IModesto,  California :  During  the  1959  and  1960  season,  the  tenters  rep- 
resented about  40  percent,  the  auto-camper  about  25  percent  and  the 
travel  trailer  35  percent.  Of  these  trailers,  there  are  two  t^'pes — the 
dependent  and  the  independent. 

In  getting  into  various  state  parks,  some  of  them  have  hook-ups  for 
the  dependent  trailer  but  very  few  yet  have  for  the  independent 
trailer.  In  this  report,  I  see  where  it  says  four  spaces  available  for 
tenters.  In  the  case  of  a  trailer  or  an  auto-camper,  you  can  put  eight 
in  the  same  space  with  less  policing  than  you  have  with  the  four.  An- 
other factor  that  we  have  as  far  as  the  trailers  are  concerned  is  space 
for  group  activities.  That  is  very  badly  needed  because  of  these  clubs. 

With  regard  to  the  roadside  rests,  that  presents  quite  a  few  prob- 
lems. You  will  find  that  a  good  percentage  of  those  pulling  trailers  are 
in  the  elderly  ages.  They  need  a  spot  to  pull  off  the  highway.  Whether 
a  governmental  agency  will  take  care  of  it  is  not  for  us  to  say,  but 
people  traveling  need  these  roadside  rests.  Other  states  are  way  ahead 
of  us  in  tliat  particular  setup. 

Pauline  Des  Granges,  City  of  San  Diego  Park  and  Recreation  De- 
partment: Personally,  having  worked  in  the  field  of  recreation,  I  am 
most  interested  in  the  Outdoor  Plan  as  it  was  presented.  The  overall 
fact  is  that  it  can  bring  to  all  of  us  some  of  the  thinking  that  we  must 
do  particularly  in  relationship  to  land  use  and  land  development  as 
we  look  at  our  state  growth. 

Unless  we  plan  our  recreation,  we  are  going  to  be  in  a  sad  situation. 
Certainly  the  trailer  interests,  the  conservation  interests,  the  sports 
interests,  the  many  wildlife  interests,  all  of  us  have  a  great  stake  in 
this.  The  plan  to  me  in  its  entirety  is  for  this  purpose :  to  create  inter- 
est, to  act  as  a  guide  for  us  in  seeing  our  State  grow. 
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LIST  OF  PERSONS  TESTIFYING  BEFORE  THE  COMMITTEE 

San  Jose— September  19,  1960 

DeWitt  Nelson,  for  the  California  Public  Outdoor  Recreation  Plan  Committee 

Thomas  M.  Wilson,  Richmond,  California 

Betty  Croly 

Mrs.  IVIorris  Erskine  for  Citizens  for  Regional  Recreation  and  Parks 

Harry  Doughty  for  the  Northern  Counties  Wildlife  Conservation  Association  and 

the  Pines  to  Palms  Organization 
Richard  Davis  for  Travel  Trailer  Clubs  of  America,  Inc. 
Mike  Pellock  for  Merced  County 

Leigh  S.  Shoemaker,  County  Supervisor,  Sonoma  County 

Cai-1  Kelly,  Chairman  of  Recreation  and  Parks  Commission,  County  of  Mariposa 
John  Baumgartner,  Jr.  for  California  Cattlemen's  Association 
George  A.  Craig  for  Western  Lumber  Manufacturers  Inc. 
Bestor  Robinson  for  Sierra  Club 

George  J.  Cavalier  for  Santa  Cruz  Chamber  of  Commerce 
W.  R.  Schofield  for  California  Protective  Association 

Los  Angeles— September  20,  1960 

DeWitt  Nelson  Mrs.  Stella  Brindley 

W.  S.  Davis  Fred  J.  Desch 

Thollie  R.  Calkins  Elmer  T.  Worthy 

Joel  H.  Tedder  Mrs.  J.  B.  Atkisson 

E.  B.  Cordell  Burt  L.  Anderson 
Mrs.  Flora  Doke 

San  Diego— September  21,  1960 

William  B.  Morse  Ray  Langley 

DeWitt  Nelson  Arnold  Hoke 

Elmer  Aldrich  William  C.  Carson 

Dr.  H.  M.  Weber  Pauline  des  Granges 
Albert  J.  Haberger 
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EXHIBIT  "A" 

Joint  Legislative  Budget  Committee 
Sacramento,  California,  September  15,  1960 

Hon.  Lloyd  W.  Lowrey 
Assembl.yman,  Third  District 

P.  0.  i3ox  23,  Rumsey,  California 

Dear  Assemblyman  Lowrey  :  In  response  to  your  request  for  finan- 
cial information  concerning  the  California  Public  Outdoor  Recreation 
Plan  and  estimates  as  to  costs  of  some  of  the  programs  contained 
therein,  the  following  is  offered  for  your  consideration. 

The  California  Public  Outdoor  Recreation  Committee,  as  such,  has 
not  been  financed  beyond  July  1,  1960,  in  so  far  as  per  diem  expenses 
for  committee  membership  are  concerned.  The  committee,  nevertheless, 
has  continued  to  function  on  an  "ad  hoc"  basis,  meeting  as  required 
without  payment  of  expenses.  However,  the  committee's  staff  engaged 
in  preparing  the  report,  particularly  Part  II,  have  continued  to  func- 
tion on  the  basis  of  assignments  from  other  state  agencies  with  their 
salaries  being  part  of  their  own  agency  budgets.  At  present  an  editor 
is  being  furnished  by  the  Division  of  Mines,  a  recreation  planner  is 
being  furnished  by  the  Division  of  Beaches  and  Parks,  a  recreation 
specialist  is  being  furnished  by  the  Division  of  Recreation  and  a  senior 
stenographer  clerk  is  being  furnished  by  the  Department  of  Natural 
Resources.  This  form  of  contributed  service  has  of  course  been  fur- 
nished all  through  the  operating  life  of  this  committee  in  accordance 
with  the  legislation  which  established  the  committee.  The  contributed 
staff'  will  continue  to  work  until  Part  II  of  the  report  has  been  sent  to 
the  printers  and  their  salaries  will  continue  as  part  of  the  budgets 
of  the  agencies  they  normally  represent. 

There  seem  to  be  a  number  of  variations  in  the  supposed  cost  of 
printing  the  report.  For  example,  the  Department  of  Natural  Resources, 
whose  accounting  facility  had  to  prepare  all  payment  documents,  states 
that  the  amount  they  transferred  to  the  printing  plant  was  $12,628.43. 
In  addition  to  this  they  paid,  to  an  artist,  $2,186.52  for  art  work  neces- 
sary in  the  printing  job.  This  would  make  a  total  of  $14,814.95.  The 
total  printing  run  was  6,000  copies.  The  printing  plant  on  the  other 
hand  claims  that  the  total  cost  of  production  Avas  $14,961.43,  from 
which  they  allowed  a  credit  of  $2,333,  for  which  they  retained  2,000 
copies  of  the  run  to  be  sold  through  their  document  section  and  pre- 
sumably thereby  to  recover  this  credit.  The  reduction  in  the  figure 
([uoted  above,  by  the  amount  of  the  credit  would  result  in  a  new  cost 
of  $12,628.43.  However,  if  we  were  to  add  all  of  these  figures  together  to 
arrive  at  the  total  production  cost  which  would  include  the  amount  paid 
by  the  Department  of  Natural  Resources  to  the  artist,  we  would  get  a 
total  of  $17,147.95.  It  should  also  be  pointed  out  that  included  in  the 
printing  plant's  cost  was  $3,000  also  paid  out  for  art  work  so  that  the 
total  cost  for  art  work  would  come  to  approximately  $5,186.52,  which 
would  be  contained  within  the  figure  of  $17,147.95  mentioned  above. 
Normally,  art  work  of  this  type  is  not  considered  a  part  of  printing 
costs  per  se,  but  is  considered  part  of  the  editorial  costs.  On  this  basis 
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it  would  appear  that  the  actual  cost  for  composition,  typesetting, 
lockup,  platework,  press  time,  proofreading,  binding,  etc.,  would  be 
$11,961.43  for  6000  copies. 

The  cost  of  the  study  prior  to  going  to  press,  which  would  include 
research,  data  collection,  conferences,  writing  and  editing,  etc.,  is  even 
more  difficult  to  arrive  at.  The  Legislature  actually  provided  for  a 
total  of  $320,083  to  the  California  Public  Outdoor  Recreation  Commit- 
tee for  this  work.  In  addition,  it  directed  that  appropriate  state  agen- 
cies would  co-operate  and  contribute  as  much  as  possible  towards  the 
study  and  the  compilation  of  data.  As  of  June  1960  it  was  estimated 
by  a  member  of  the  staff  of  the  committee,  that  approximately  8,500 
man-weeks  of  work  had  been  contributed  by  agencies  other  than  the 
committee  and  its  staff.  This  included  not  only  state  agencies,  but  local 
recreation  organizations,  city  and  regional  planners  and  other  levels 
of  government.  Assuming  a  very  conservative  average  of  $100  per  week 
as  a  value  of  this  contributed  service,  we  would  have  a  total  of 
$850,000,  which  added  to  the  actual  funds  provided  by  the  Legislature 
would  indicate  that  the  cost  of  the  study  exceeded  $1,170,000,  prior  to 
going  to  press  with  Part  I  of  the  report.  As  noted  above,  we  believe 
that  this  estimate  of  cost  is  conservative,  if  we  assume  any  accuracy 
as  to  the  number  of  contributed  man-weeks.  Actually,  the  cost  may  be 
closer  to  $1,500,000. 

Hypothetical  Costs  of  Some  of  the  Programs  Contained  in  the 
California  Public  Outdoor  Recreation  Plan,  Part  I 

The  formulas  or  criteria  set  forth  in  the  plan  for  various  recrea- 
tional activities  are  not  entirely  clear-cut.  However,  we  have  endeavored 
to  extrapolate  from  what  has  been  furnished  in  the  report  some  figures 
as  to  the  needs  for  additional  facilities  by  the  year  1980,  together  with 
estimates  of  cost  based  on  previous  experience.  With  the  exception  of 
shoreline  swimming  facilities,  we  have  made  no  attempt  to  estimate 
the  cost  of  land  that  might  be  involved,  but  have  estimated  only  the 
cost  of  developing  the  necessary  facilities. 

The  plan  on  page  38  estimates  that  the  demand  for  picnicking  units 
in  the  year  1980  will  require  more  than  150,000  such  units  as  com- 
pared with  the  58,000  publicly  owned  units  estimated  to  be  available 
in  1958.  This  would  mean  a  difference  of  92,000  additional  units  re- 
quired by  1980.  Assuming  that  a  picnic  unit  consists  of  a  table  with 
benches  and  some  form  of  outdoor  cooking  facilities,  together  with 
commensurate  shares  in  providing  comfort  stations,  water  supplies, 
access  roads  and  parking,  the  cost  of  each  such  unit  would  be  approxi- 
mately $730  at  current  index  values.  This  breaks  down  to  $300  for  a 
table  and  benches,  cooking  facilities  and  the  necessary  site  prepara- 
tion, plus  $180  per  unit  for  a  share  of  the  cost  of  a  comfort  station 
based  on  one  standard  station  to  each  50  units,  $100  per  unit  for  a 
share  of  providing  a  water  supply  and  $150  per  unit  for  a  share  in 
providing  access  roads  and  parking  facilities.  The  latter  two  figures  we 
consider  to  be  quite  conservative.  At  $730  per  unit  for  an  additional 
92,000  units  we  would  need  to  provide  approximately  $67,160,000. 
This  would  be  exclusive  of  such  overhead  costs  as  the  share  of  entrance 
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contact  stations,  repair  and  maintenance  facilities,  employees  resi- 
dences and  other  factors  needed  to  make  a  completely  operable  area  in 
which  picnic  facilities  would  be  available. 

Based  on  other  criteria  expressed  under  the  heading  of  "Picnick- 
iiig"  in  the  plan,  the  area  needed  for  the  additional  picnic  units  would 
run  somewhere  between  5,500  and  12,000  acres.  It  would  be  difficult 
to  estimate  the  cost  of  such  acreage  since  it  would  vary  widely  depend- 
ing on  its  location  in  the  State. 

The  plan  on  page  41  estimates  that  there  will  be  a  need  for  facilities 
to  provide  1,478  camper-days  for  every  1,000  persons  in  California  in 
1980.  Since  it  is  estimated  that  the  population  of  the  State  by  1980 
will  be  28,500,000,  this  would  mean  a  total  of  41,983,000  camper-days. 
The  plan  goes  on  to  suggest  that  the  optimum  use  of  each  camp  site 
would  be  300  camper-days  which  woidd  mean  that  by  1980,  a  total  of 
140,000  overnight  camp  units  would  be  required  throughout  the  State. 
As  of  1958,  there  were  estimated  to  be  approximately  29,000  publicly- 
OAvned  overnight  camp  units  leaving  an  additional  111,000  to  be  pro- 
vided by  1980.  We  have  estimated  that  the  average  costs  per  camp  site 
would  be  approximately  $890  consisting  of  $400  for  a  camp  table  and 
benches,  cooking  facilities,  food  cupboard  and  site  development,  $220 
for  a  unit  share  in  the  cost  of  a  combination  comfort  station  which 
would  have  shower  facilities  as  well  as  toilet  facilities,  $120  which 
would  be  the  unit  share  for  a  water  supply  and  $150,  the  unit  share 
for  access  roads,  since  camp  sites  would  be  more  widely  separated  than 
picnic  sites.  Parking  facilities  would,  of  course,  be  a  part  of  each  camp 
site.  This  would  result  in  a  total  cost  of  over  $98,790,000  by  1980  to 
develop  these  facilities,  exclusive  of  laud.  On  the  basis  of  four  camping 
units  per  acre  of  land,  this  would  require  a  minimum  of  27,750  acres 
excluding  other  corollary  site  developnu^nt  and  facilities  needed  to  sup- 
port the  camping  units.  Since  this  acreage  would  be  scattered  all  over 
the  State  it  Avould  be  difficult  to  make  an  estimate  of  its  cost. 

The  plan  on  page  47  states  that  by  1980  there  will  be  a  need  for 
700.000  effective  feet  of  shoreline  needed  to  provide  ocean  swimming 
and  recreational  opportunities  for  the  State's  population  in  1980.  An 
effective  foot  is  defined  as  one  lineal  foot  of  shoreline  having  a  100  foot- 
wide  band  of  water  suitable  for  swinuning  backed  up  by  a  200  foot-wide 
strip  of  beach  and  a  100  foot-wide  buffer  zone  for  utilities  and  pic- 
nicking, plus  265  feet  for  parking  or  a  strip  one  foot  long  by  approxi- 
mately 565  feet  wide  or  565  square  feet  of  usable  beach  and  upland 
area.  The  present  availability  is  approximately  230,000  effective  feet, 
leaving  a  shortage  needed  to  be  provided  by  1980  of  approximately 
500,000  effective  feet.  Wo  have  estimated  that  the  cost  to  purchase  one 
effective  foot  as  described  would  be  approximately  $700,  or  a  total  of 
$350  million  to  purchase  the  kind  of  shoreline  suitable  for  the  purposes 
described.  This  would  be  exclusive  of  all  development  costs  for  comfort 
stations,  beach  picnic  facilities,  parking  facilities,  water  supplies,  bath 
houses,  etc. 

The  plan  on  page  50  states  that  for  boating  purposes  there  would  be 
a  need,  by  1980,  for  about  8,900  access  units  as  compared  with  apjiroxi- 
mately  1,275  now  available.  An  access  unit  is  described  as  a  facility 
capable  of  hmnching  one  boat  at  a  time  and  having  the  caj^acity  to 
serve  125  trailcrcd  boats  or  storage  facilities  for  100  non-trailered  boats. 
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We  have  estimated  that  on  a  conservative  basis  the  cost  to  constrnct 
such  an  access  unit  and  provide  berths,  gas  docks,  launching  and 
retrieving  facilities,  parking  areas,  shower  and  rest  facilities  would  be 
not  less  than  $75,000  per  unit  exclusive  of  the  cost  of  land.  Since  the 
additional  number  of  such  units  needed  by  1980  would  be  7,625,  then 
it  follows  that  the  total  cost  would  probably  exceed  $571,875,000. 

Irrespective  of  the  accuracy  of  the  estimates,  it  should  be  borne  in 
mind  that  the  plan  does  not  imply  that  the  facilities  mentioned  would 
all  be  provided  at  state  expense,  but  represents  financing  by  all  levels 
of  government. 

I  trust  the  foregoing  will  supply  the  information  needed  for  your 
hearings.  If  there  are  any  further  data  that  you  require  please  let  me 
know. 

Sincerely, 

(Signed)  A.  Alan  Post 

Legislative  Analyst 
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exhibit  "b" 

Division  of  Recreation 
October  19,  1960 
Hon.  Lloyd  "W.  Lowrey 
Member  of  the  Assembly 
State  Capitol 

Sacramento  14,  California 

Dear  jMr.  Lowrey  :  In  accordance  with  onr  telephone  discussion 
today,  and  with  approval  of  the  Governor's  oflSce  today,  I  have  en- 
closed another  copy  previously  given  to  you  by  the  Governor's  office, 
of  a  draft  of  the  Proposed  Recreation  Program  for  Consideration  of 
the  Governor. 

This  program  was  requested  of  me  by  the  Governor  by  October 
1960.  and  was  transmitted  bv  Director  DeWitt  Nelson  on  October  6, 
1960. 

Sincerely, 

(Signed)  Elmer  Aldrich,  Chief 

Division  of  Recreation 


State  op  California 

Sacramento  14 
Date :  October  6,  1960 
To:      Edmund  G.  Brown 

Governor  of  California 
State  Capitol 
Sacramento  14,  California 

From:  Department  of  Natural  Resources 
Office  of  the  Director 

Subject:  Recommended  Governor's  Policy  and  Program 
in  Recreation 

Enclosed  is  a  recommended  Administration  policy  and  program  in 
recreation  which  has  been  prepared  by  Elmer  Aldrich,  Chief  of  the 
Division  of  Recreation,  at  your  request,  with  the  help  of  the  State 
Recreation  Commission. 

I  have  reviewed  this  statement,  and  recommend  it  to  you  for  your 
adoption. 

DeWitt  Nelson,  Director 


PROPOSED  RECREATION  PROGRAM  FOR 
CONSIDERATION  OF  GOVERNOR 

REASONS  FOR  NEW  POLICY  AND  PROGRAM  ON  RECREATION 

As  Governor  of  California,  head  of  the  executive  branch  of  state  gov- 
ernment, I  am  proposing  a  new  policy  and  program  for  meeting  the 
recreation  needs  of  the  citizens  of  California  for  the  following  reasons : 

(1)  In  my  personal  and  public  life  I  have,  for  many  years,  been 
interested  in  participating  in  a  wide  variety  of  recreational 
activities  and  fostering  good  government  to  improve  the  oppor- 
tunities of  the  citizens  of  California  to  make  wise  and  enjoyable 
use  of  their  leisure  time. 

(2)  In  accordance  with  law  the  Governor,  the  President  of  the  Senate 
and  the  Speaker  of  the  Assembly,  have  been  officially  designated 
to  receive  for  implementation  the  California  Public  Outdoor 
Recreation  Plan.  This  plan  establishes  California  as  a  leader 
among  states  in  comprehensive  planning  for  meeting  total  recre- 
ational needs.  The  development  of  this  excellent  plan  was  ini- 
tiated by  the  State  Legislature.  I  intend  to  use  it  wherever 
possible,  working  with  the  Legislature,  to  foster  a  new  and  pro- 
gressive program  in  the  field  of  public  receration. 

(3)  Many  organized  recreation  interests,  planning  agencies  and 
groups,  legislators  and  members  of  the  general  public,  have  been 
requesting  that  I  establish  for  the  executive  branch  of  state  gov- 
ernment a  policy  and  positive  program,  broad  in  scope  and  com- 
prehensive as  to  all  levels  of  government,  for  improving  the 
availability  of  recreation  areas  and  facilities  in  the  State. 

THE  GROWING  RECREATION  PROBLEM 

Among  the  problems  facing  all  levels  of  government,  recreation  is  one 
of  the  most  vexing  and  complicated,  because  it  cuts  across  so  many 
fields  of  government  endeavor. 

(1)  Tremendous  deficiencies  in  recreation  facilities  to  meet  present 
needs  are  evident.  In  the  next  20  years,  when  the  population  will 
approximately  double,  the  expected  demand  in  outdoor  recrea- 
tion alone  will  increase  up  to  eight  times. 

(2)  California  will  have  greater  problems  because  of  increasing  com- 
petition for  the  use  of  lands.  As  a  result,  four  major  problems 
will  be  more  pronounced  in  the  years  to  come : 

(a)  Competition  for  land  space  between  recreational  and  non- 
recreational  needs,  such  as  timber,  agriculture,  mining, 
public  works  and  urban  development. 

(b)  Competition  for  land  use  between  different  types  of  recrea- 
tional demands. 
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(c)  Determination  of  the  relative  role  of  government  to  private 
enterprise  in  meeting  total  j^nblie  recreation  needs. 

(d)  Where  i)ublic  recreation  must  be  met  by  government,  deter- 
mination of  what  level  and  which  agencies  can  best  supply- 
specific  recreation  needs,  with  minimum  overlaps  and  gaps 
in  services. 

(3)  With  the  impending  imbalance  of  recreation  demand  over  supply, 
government  programs  to  meet  recreational  needs  must  be  care- 
fully developed,  so  that  they  will  enhance  the  moral  tone  of  our 
society. 

STATE  RECREATION  POLICY 

The  urgeuc}^  to  take  concerted  action  on  the  above  problems  in  order 
that  all  citizens  may  make  the  best  use  of  their  increasing  leisure, 
necessitates  the  adoption  of  the  following  policy  on  recreation  b^'  my 
administration : 

(1)  Recreation  shall  be  considered  of  similar  importance  to  other 
major  state  services,  such  as  the  provision  of  highways  and  other 
public  works;  provision  of  penal  and  mental  institutions;  con- 
servation of  natural  resources;  development  of  agriculture; 
education;  and  improvement  of  employment  conditions. 

(2)  The  State  shall  assume  new  leadership  in  co-ordination  of  efforts 
to  meet  total  recreational  needs  of  the  citizens  of  California.  As 
recommended  by  the  California  Public  Outdoor  Recreation  Plan, 
co-ordination  effort  will  seek  to  encourage  all  agencies  and  levels 
of  government  to  assume  their  responsibilities  rather  than  abro- 
gate the  rights  of  home  rule  by  local  government  or  usurp 
prerogatives  of  federal  agencies.  All  co-ordinating  efforts  shall 
give  equal  consideration  to  those  counties  blessed  with  abundant 
recreational  resources,  as  w-ell  as  those  counties  containing  the 
major  populations;  and  shall  consider  the  problems  of  govern- 
ment and  voluntary  agencies ;  as  well  as  private  enterprise,  Avhich 
will  be  encouraged  to  meet  some  of  the  public  recreation  needs. 

(3)  In  seeking  to  have  all  interests  work  together  to  meet  public 
needs,  all  recreation  activities  and  interests  shall  be  considered. 
Recreation  ranges  from  types  of  mass  activity,  such  as  spectator 
sports,  through  the  cultural  arts  and  social  and  family  activities, 
to  individual  passive  recreation,  such  as  that  enjoyed  in  the 
wildland  areas. 

(4)  Minority  and  majority  interests  shall  be  considered  in  fair  pro- 
portion in  the  establisliment  of  a  state  program  and  co-ordination 
of  other  efforts  to  meet  total  recreation  needs.  Special  attention 
shall  be  extended  to  those  grou])s  in  our  society  for  whom  oppor- 
tunities are  scarce,  such  as  youth  and  the  aged  in  the  crowded 
inner  core  of  cities;  minority  group  children  in  many  commu- 
nities; children  of  migrant  families;  and  the  mentally  and 
physically  handicapped. 
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(5)  The  development  of  the  state's  role  in  co-ordinating  all  govern- 
mental efforts  to  meet  recreation  needs  requires  that  recreational 
planning  shall  be  done  in  concert  witli  total  land  use  planning, 
where  all  needs  are  considered. 

(6)  In  view  of  the  unquestionable  need  to  expedite  the  acquisition 
of  suitable  recreation  areas  and  open  space  for  recreation,  high 
priority  must  be  given  to  devising  methods  for  securing  these 
lands  or  reservations  of  open  space,  and  for  their  development. 
As  part  of  the  long-range  land  use  planning  that  must  be  carried 
on  by  the  State,  there  shall  be  a  continuing  evaluation  of  recrea- 
tional demand  and  supply  in  order  that  future  needs  and  trends 
may  be  forecast  more  accurately  and  suitable  programs  developed. 

(7)  State  government  shall  do  all  in  its  power  to  improve  the  training 
of  professional  leadership  to  meet  the  recreation  challenge. 

IMPLEMENTATION  OF  RECREATION  POLICY 

The  policies  outlined  above  indicate  the  general  fields  of  responsibility 
of  state  government  in  meeting  total  recreation  needs.  In  order  that 
these  policies  may  be  carried  out  vigorously,  I  am  implementing  them 
with  a  program  of  action : 

(1)  The  development  of  special  programs  for  those  agencies  of  state 
government  which  supply  areas  and  facilities  for  public  recrea- 
tion. The  State  must  continue  to  accept  its  share  of  the  responsi- 
bility in  meeting  public  recreational  needs  for  hunting  and  fish- 
ing, water  recreation,  and  recreation  gained  through  the  State 
Park  System.  I  am  taking  steps  to  formulate  immediately  an 
Interdepartmental  Committee  on  Recreation,  to  assure  that  state 
agencies  supplying  recreation  will  plan  and  co-ordinate  their 
efforts. 

(2)  I  am  assigning  to  the  Chief  of  the  State  Division  of  Recreation, 
through  the  Director  of  Natural  Resources,  and  with  the  help  of 
the  State  Recreation  Commission,  the  major  responsibility  for 
co-ordination  of  recreation  efforts  of  all  levels  of  government  to 
meet  total  recreation  needs.  I  am  asking  that  adequate  advisory 
groups  be  established  which  are  representative  of  public  recrea- 
tion interests  and  of  all  levels  of  government  involved  in  supply- 
ing recreation.  Adequate  statutory  authority  is  already  provided 
for  this  co-ordinating  function  (Section  8700,  Public  Resources 
Code). 

(3)  Because  of  the  immediate  intergovernmental  problems  involved, 
I  am  asking  the  Division  of  Recreation  to  give  leadership  and 
highest  priority  to  the  development  of  a  program  for  meeting 
county  and  intercounty  regional  recreation  needs  which  now  lie 
in  an  overlapping  area  between  the  responsibility  of  the  federal 
and  state  government  on  the  one  hand,  and  city  and  county  gov- 
ernment on  the  other. 

(4)  I  am  asking  that  the  legislative  authorization  for  completion  of 
the  state  land  use  and  development  plan  be  implemented  as  soon 
as  possible,  and  that  the  Division  of  Recreation  assist  the  State 
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Office  of  Planning  as  necessary  to  insure  adequate  consideration 
of  recreation  in  that  plan, 

(5)  In  order  to  improve  the  quality  and  quantity  of  trained  leaders 
to  meet  recreation  needs  at  all  levels  of  government  and  in  pri- 
vate industry,  I  am  asking  that  a  joint  appraisal  be  made  by  the 
Department  of  Education  and  the  Division  of  Recreation  as  to 
immediate  needs  for  higher  educational  training.  It  is  essential 
to  train  professionals  with  an  understanding  of  the  full  scope  of 
problems  iu  the  recreation  field.  Based  upon  this  appraisal,  future 
action  will  be  forthcoming. 

(6)  To  enhance  common  understanding  of  all  levels  of  government, 
volunteer  groups  and  those  working  in  private  enterprise  in  the 
recreation  field,  I  am  asking  the  Division  of  Recreation  to  develop 
and  carry  on  a  series  of  annual  in-service  training  workshops  for 
professional  and  volunteer  leadership. 

(7)  In  recognition  of  the  need  for  common  data  with  which  all  rec- 
reation agencies  can  work,  I  am  asking  the  Division  of  Recreation 
to  complete  the  analysis  of  a  wealth  of  unevaluated  material  in 
the  files  created  by  the  California  Public  Outdoor  Recreation 
l*lau  Committee,  synthesize  the  important  factors  in  this  data, 
and  make  the  information  available  to  all  interested  agencies  and 
research  groups.  It  is  essential  that  the  Division  of  Recreation 
keep  this  data  current  by  a  continuing  program  of  surveys  and 
other  types  of  studies. 

(8)  At  an  early  date  I  am  calling  a  meeting  of  legislators  of  both 
parties  particularly  interested  in  the  field  of  recreation  and  lead- 
ers in  recreation  agencies,  to  consider  legislation  which  would  be 
of  value  to  all  levels  of  government  in  meeting  recreation  needs 
in  a  co-ordinated  manner. 

(9)  In  consideration  of  the  great  social  value  of  recreation  and  the 
part  it  plays  in  the  use  of  our  leisure,  I  will  convene  a  Governor's 
Conference  on  Recreation  and  Leisure  in  1962. 

(10)  I  am  encouraging  the  Division  of  Recreation  to  continue  its  high 
standard  of  service  to  agencies,  to  expand  this  service  as  neces- 
sary, and  to  stimulate  private  enterprise  so  that  all  efforts  may 
be  co-ordinated  to  meet  needs. 

October  6,  1960 
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LETTER  OF  TRANSMITTAL 

California  Legislature 
Assembly  Interim  Committee  on  Water 

January  11,  1960 
Hon.  Ralph  M.  Brown,  Speaker  of  the  Assembly 
Members  of  the  Assembly 

State  Capitol,  Sacramento,  California 

Gentlemen  :  The  Assembly  Interim  Committee  on  Water  submits 
herewith  its  final  report  on  economic  and  financial  policies  for  state 
water  projects.  Work  on  this  report  was  started  by  the  Joint  Committee 
on  Water  Problems  pursuant  to  Assembly  Concurrent  Resolution  No. 
198  (1957  General  Session).  Assembly  Concurrent  Resolution  No.  149 
(1959  General  Session)  resulted  in  transferring  the  work  to  the  As- 
sembly Interim  Committee  on  Water  for  completion.  An  interim  report 
was  issued  under  the  title  of  Twelfth  Partial  Report  of  the  Joint  Com- 
mittee on  Water  Problems.  This  final  report  also  covers  your  commit- 
tee's conclusions  regarding  Assembly  Resolution  No.  293  and  Assembly 
Bill  No.  2861,  (1959  General  Session)  which  were  also  assigned  to 
the  committee. 

The  attached  report  does  not  directly  concern  itself  with  Senate  Bill 
No.  1106  or  any  other  water  legislation.  Pursuant  to  Assembly  Con- 
current Resolution  No.  198,  it  sets  forth  the  committee's  general  con- 
clusions on  economic  and  financial  policies  for  state  water  projects 
resulting  from  work  extending  over  a  period  of  three  years  and  includ- 
ing 36  days  of  hearings  or  work  sessions.  To  the  best  of  my  knowledge, 
this  is  the  most  comprehensive  investigation  yet  undertaken  by  a  com- 
mittee of  the  State  Legislature. 

As  more  fully  set  forth  in  the  body  of  the  report,  your  committee 
has  concluded  that  water  from  state  projects  should  be  priced  to  recover 
all  costs  incurred  in  its  delivery.  There  should  be  no  state  subsidy  to 
water  users  and  other  project  beneficiaries,  although  local  distributing 
agencies  may  choose  to  price  the  water  to  recognize  differing  values  of 
the  water  to  the  ultimate  consumer.  A  state  pricing  policy  on  water 
which  recovers  all  costs  involves  no  subsidy  and  no  need  for  the  State 
to  limit  deliveries  of  water  to  those  who  are  willing  to  pay  for  it.  Proj- 
ect power  should  be  priced  at  its  market  value  and  used  to  operate  the 
project  pumps.  Under  such  a  pricing  policy  the  committee  feels  that 
there  is  no  need  for  an  acreage  limitation  as  contemplated  in  Assembly 
Bill  No.  2861  or  in  some  different  form. 

The  committee  wishes  to  express  its  appreciation  to  the  numerous 
organizations,  state  agencies  and  private  citizens  who  have  contributed 
generously  of  their  time  and  talents.  The  members  wish  to  express 
particular  gratitude  to  those  Senators  and  Assemblymen  who  were  on 
the  Joint  Committee  on  Water  Problems  and  who  worked  on  the  subject 
matter  of  this  report  before  the  Legislature  discontinued  the  use  of 
joint  committees.  These  legislators  bear  no  responsibility  for  the  con- 
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tents  of  this  final  report.  Because  the  authority  for  this  work  and  the 
conduct  of  more  than  half  of  the  work  wore  concurrent  or  joint  between 
the  Assembly  and  Senate,  yovn-  connnittee  requests  that  copies  of  this 
report  be  furnished  to  ^Members  of  the  Senate. 

Finally,  your  chairman  and  committee  members  wish  to  thank  the 
Legislative  Counsel  Bureau,  the  chairman  and  staff  of  the  former  Joint 
Committee  on  Water  Problems  and  those  members  of  the  staff  of  the 
Lepfislative  Analyst  who  have  provided  technical  and  staff  services  to 
tlie  committee.  Their  invaluable  assistance  made  the  task  of  the  com- 
mittee much  easier  and  more  profitable. 

Respectfully  submitted, 

Carley  V.  Porter,  Chairman 
Assembly  Water  Committee 

Jack  A.  Beaver  John  L.  E.  Collier 

Carlos  Bee  (with  reservations) 

Myron  II.  Frew  Eugene  G.  Nisbet 

Ernest  R.  Geddes  Jack  Schrade 

Frank  Lanterman  (with  reservations) 

Harold  K.  liEVERiNG  Harold  T.   Sedgw^ick 

Frank  P.  Belotti  Bruce  Sumner 

(in  part)  John  C.  Williamson 


I.     INTRODUCTION 

California  lias  a  loii^  history  of  water  resources  development.  Ini- 
tially this  development  was  by  private  enterprise  but  after  1872  irriga- 
tion and  other  public  districts  were  organized  and  began  constructing 
projects.  In  the  mid-1930 's  the  Federal  Government  began  intensive 
construction  of  major  projects.  During  the  last  decade  the  State  of 
California  entered  the  water  resources  development  picture  with  the 
planning  of  the  Feather  River  Project  and  creation  of  the  Department 
of  Water  Resources  in  1956.  The  organization  of  the  department  coin- 
cided with  initial  appropriations  by  the  Legislature  for  the  first  con- 
struction work  by  the  State  on  a  water  project. 

California 's  water  resources  development  has  not  been  without  serious 
policy  problems.  The  evolution  and  growth  of  federal  programs  and 
local  water  resources  projects  have  required  these  agencies  to  accumulate 
substantial  bodies  of  policy  pertaining  to  planning,  authorizing,  con- 
structing, operating  and  maintaining  projects.  The  State  of  California  is 
now  constructing  the  Feather  River-Delta  Diversion  Project,  the  largest 
and  most  complex  project  yet  proposed  for  construction  in  this  country. 
Consequently,  the  Department  of  Water  Resources,  the  Legislature  and 
the  interested  public  have  urgent  need  for  answers  to  many  unusually 
perplexing  policy  problems. 

Certain  problems  relating  to  economic  and  financial  policies  for 
state  projects  were  assigned  by  the  1957  General  Session  of  the  Legisla- 
ture to  the  Joint  Committee  on  Water  Problems  by  Assembly  Con- 
current Resolution  No.  198  for  which  work  the  Joint  Subcommittee 
on  Economic  and  Financial  Policies  for  State  Water  Projects  was 
established.  The  resolution  states  that  the  committee  is : 

".  .  .  to  hold  hearings  and  to  study  the  problems  involved 
in  establishing  policies  to  be  used  by  the  State  of  California  in 
evaluating  economic  and  financial  feasibility  of  the  Feather  River 
Project  and  other  units  of  the  California  AVater  Plan  and  to 
recommend  appropriate  policies  to  the  Legislature  for  adoption. 
Among  the  specific  problems  to  be  resolved  are  the  determination 
of  the  State's  interest  in  constructing  or  assisting  local  projects, 
the  determination  of  which  project  purposes  of  multiple-purpose 
projects  should  be  reimbursable  or  nonreimbursable  and  the  degree 
of  such  reimbursability,  the  method  of  cost  allocation  to  be  used, 
the  basis  of  establishing  rates  for  project  services,  methods  of 
evaluating  benefits  and  costs  and  the  resolution  of  any  conflicts 
between  desirable  state  policies  and  established  federal  policies. 
In  undertaking  the  above  work  the  Joint  Interim  Committee  on 
Water  Problems  is  authorized  in  addition  to  its  other  powers  to 
secure  information  from  appropriate  federal,  state,  and  local 
agencies,  to  obtain  the  services  of  consultants,  and  to  secure  other 
information  and  investigate  related  problems  as  may  be  appro- 
priate. ' ' 
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It  was  apparent  from  the  complexity  of  the  problems  assigned  to 
the  subf'ommittoe  that  several  years'  work  would  be  required.  Aceord- 
intrly,  during  calendar  year  1957,  the  subcommittee  gave  priority  to  the 
financial  condition  of  the  State  and  to  project  financing  methods.  The 
subcommittee's  work  on  these  matters  was  published  on  March  24,  1958, 
as  the  Twelfth  Partial  Report  of  the  Joint  Committee  on  Water  Prob- 
lems. It  covered  nine  days  of  hearings  and  work  sessions. 

During  calendar  year  1958,  the  subcommittee  examined  cost  alloca- 
tion methods,  federal  repayment  policies,  repayment  problems  of  state 
projects  and  prices  for  project  services.  The  subcommittee,  having  first 
determined  the  proper  method  to  finance  a  water  program,  then  studied 
the  problems  of  cost  allocation,  repayment  and  pricing.  It  was  felt 
that  reversing  this  approach  might  lead  to  practices  which  could  not 
be  financed  by  the  State  or  which  would  place  an  unwarranted  strain 
on  the  State's  entire  capital  expenditure  program.  Hearings  were  held 
during  1958  as  follows : 

Date  Location  Subject 

May  15,  1958 Sacramento Department    of    Water    Resources    and 

Corps  of  Engineers  on  cost  alloration 
and   reimbursement. 

May  16,  1958 Sacramento Bureau  of  Reclamation  on  cost  alloca- 
tion, reimbursement  and  repayment. 
The  Stanford  Research  Institute  re- 
viewed its  report  to  Ilaynes  Founda- 
tion. 

July  8,  llFiS  Sacramento State  and  federal  agencies  with  recrea- 
tion responsibilities. 

July  10,  l!)."t8 Eureka Recreation  repayment. 

August  27,   1958 Napa    Repayment  of  the  North  Ray  Aquedu«'t. 

August  28,   1958 Hayward Repayment  of  tlie  South  Bay  Aqueduel. 

SeptemlxT  15,  1958-_  Sacramento  State  and  federal  agencies  on  irrigation 

repayment. 

September  16,  1958 Fresno        Irrigation   repayment. 

September  17,  1958-_  Bakersfield    Irrigation  repayment. 

September  18,  1958 Santa  Barbara Irrigation   and   recreation   repayment. 

December  3,  1958__.    Los   Angeles Repayment  of  irrigation,  recreation  an<l 

municipal   water   supplies. 

December  4,  1958 San  Diego Repayment  of  irrigation,  recreation  and 

municipal  water  supitlies. 

During  the  1959  General  Session,  the  work  of  the  subcommittee  was 
reassigned  to  the  Assembly  Interim  Committee  on  Water  by  Assembly 
Concurrent  Resolution  No.  149.  The  A.ssembly  connuittee  held  hearings 
during  calendar  year  1959  principally  on  questions  of  acreage  limita- 
tion, power  preference  and  contracting  for  project  services  as  follows: 

Date  Location  t^ubjrct 

August  5,  1959 Sacramento  (liganization     meeting    and     release    of 

Study     of     I'lconomic     and     Finaueial 
Policies  for  State  Water  Projects. 
September    9,  1959       Quiucy  Recreation    reiiayment,    acreage    limita- 

tion, power  preference  and  contracts. 
Septendier  10,  19ri!)       Sliasta  I^ake  Recreation    repayment,    acreage    limita- 

tion, ])'>wor  piefor(Mice  .•mil  contracts. 
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Date  Locaiion  ^i(hjcct 

September  22,  1959  __r.akersli('](l    _        AcreaRe     limitation,     power     preference 

and  contracts. 

September  23,  1959 San  Luis  Obispo Same. 

September  25,  1959 Sacramento Same. 

October  20,  1959 Los  Angeles Same. 

October  21,  1959 San  Diego Same. 

November  4,  1959 San  Francisco Same. 

November  5,  1959 San  Francisco Same. 

November  6,  1959^ Sacramento Same. 

December  3,  1959 Monterey Work  session. 

December  4,  1959 Monterey Work  session. 

January  11,  1960 Bakersfield Work  session. 

January  12,  1960 Bakersfield Work  session. 

On  August  5,  1959,  the  Assembly  Interim  Committee  on  Water  re- 
leased "A  Study  of  Economic  and  Financial  Policies  for  State  Water 
Projects."  This  study  transmitted  to  the  Assembly  Interim  Committee 
on  Water  an  analysis  of  the  subcommittee's  work  during  1957  and  1958. 
More  than  800  copies  of  the  study  were  distributed  for  review.  Com- 
ments were  received  from  economists,  water  authorities  and  water 
agencies.  This  final  report  incorporates  many  of  their  comments  and 
the  results  of  the  hearings  held  during  calendar  year  1959.  It  has, 
therefore,  been  three  years  in  preparation  involving  36  days  of  hearings 
and  committee  work  sessions. 

The  committee  has  been  impressed  with  the  interest  and  sincerity  of 
the  large  number  of  witnesses  appearing  before  it  in  the  past  three 
years  and  the  sense  of  responsibility  which  was  reflected  in  their  state- 
ments. Their  participation  will  contribute  greatly  to  the  formulation  of 
sound  policy  for  water  resources  development  in  California.  The  com- 
mittee wishes  to  express  its  gratiude  for  this  splendid  co-operation. 


II.     PROJECT  FORMULATION 

This  chapter  deals  primarily  with  the  lormulation  of  projects.  It 
discusses  the  economic  factors  which  are  pertinent  to  planning;,  sizing 
and  staging  projects  and  shows  why  these  factors  need  to  be  balanced 
with  technical  engineering  considerations.  The  objective  of  this  con- 
sideration is  to  establish  policies  for  formulation  of  projects  which  are 
economically  sound. 

During  construction  a  water  project  takes  physical  form  as  concrete 
and  steel  are  put  in  place.  Prior  to  construction  the  planning  and 
design  process  must  formulate  a  mass  of  data  and  calculations  into  a 
project  which  will  efficiently  serve  the  needs  of  peoi)U'.  The  fonnulation 
of  project  features  ^  rests  upon  accurate  evaluation  of  impoi-lant  non- 
engineering  factors  such  as  future  sources  and  costs  of  energy,  the 
economics  of  industrial  and  agricultural  growth,  and  changing  pat- 
terns of  urban  living  and  recreational  interests.  Some  marginal  project 
purposes  must  be  critically  evaluated  and  the  hazards  of  predicting 
future  economic  and  social  events  at  the  limits  of  human  comprehen- 
sion are  frequently  incurred. 

In  addition  to  the  above  factors,  project  planning  and  constrndion 
is  different  from  most  government  activities  because  it  involves  sale 
of  a  service  or  product.  Confusion  can  and  does  arise  whenever  there  is 
misunderstanding  or  insufficient  policy  guidance  to  indicate  w^hether  a 
governmental  service  such  as  police  protection  is  being  in\)vi{led  at  the 
expense  of  the  general  public,  or  a  vendible  service  ^  is  being  sold  on 
the  basis  of  recovering  costs.  In  California,  the  committee  found  tliat 
both  governmental  services  and  vendible  services  are  being  provided  by 
state  water  projects  and  that  careful  differentiation  is  essential  at  all 
times  between  these  two  different  categories  of  project  services.  The 
vendible  project  purposes  are  water  supplies  and  power  which  should 
be  governed  by  economic  theory.  Nonvendible  project  purposes  such  as 
flood  control  should  be  treated  like  other  governmental  services. 

In  the  12th  Partial  Report  of  the  Joint  Connnittee  on  Water  Prob- 
lems, the  Hubeommittee  on  Economic  and  Financial  Policies  for  State 
"Water  Projects  surveyed  the  State's  financial  condition  and  found 
that  the  raising  of  sufficient  capital  by  the  State  to  finance  the  con- 
struction of  projects  would  be  difficult.  This  difficulty  resulted  from  : 
(a)  the  substantial  amount  of  state  general  obligation  bonds  outstand- 
ing, (b)  the  additional  general  obligation  bonds  authorized  but  as  yet 
unissued,  and  (c)  the  annually  increasing  exjienditures  rec^uired  for 
the  expansion  of  existing  state  programs.  The  subcommittee  concluded 
in  its  1958  report  that  issues  of  general  obligation   bonds,  the  use  of 

1  A  project  feature  Is  any  clearly  definable  portion  of  a  project.  A  project  ijurpose  is 
a  category  of  service  provided  by  the  project. 

*  Thiroughout  this  report  the  term  "vendible  services"  is  used  to  describe  those  serv- 
ices furnished  by  a  project  purpose  which  can  be  sold.  The  use  ol'  the  term 
"vendible  services"  is  Intended  to  differentiate  the  sale  of  project  services  for 
revenues  from  the  term  "reimbursement"  which  constitutes  income  that  nui.v 
come  from  any  source,  including  taxes  and  overcharging  for  certain  project 
services. 

(10) 
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revenues  derived  fi-oni  lidelands  oil  leases  and  appropriating  some 
General  Fund  money  constituted  "the  only  feasible  method  of  financ- 
ing the  State 's  water  development  program. ' '  ^ 

One  of  the  most  important  conclusions  in  the  12th  Partial  Report 
was  that  "the  difficulties  of  financing  project  construction  costs  will 
require  the  State  to  adopt  all  reasonable  methods  to  secure  maximum 
repayment  of  project  construction  costs  by  beneficiaries."  Senate  Bill 
No.  1106,  or  Chapter  1762,  1959  General  Session,  contains  a  similar 
approach.  It  has,  therefore,  been  accepted  by  the  Assembly  Interim 
Committee  on  Water  that  costs  of  project  vendible  purposes  would  be 
financed  by  general  obligation  bonds  and  that  the  payment  of  principal 
and  interest  on  these  bonds  by  the  purchasers  of  vendible  services 
would  be  a  paramount  consideration  in  state  water  project  policies. 
Nonvendible  project  services  would  return  no  revenues  to  the  State 
and  should,  therefore,  be  financed  by  General  Fund  appropriations  or 
federal  contributions  for  fiood  control. 

ECONOMIC  FRAMEWORK 

An  economic  framework  is  needed  to  guide  the  State  in  formulating 
projects.  Traditional  economic  theory  is  based  upon  the  businessman 
who  produces  goods  and  services  and  sells  them  in  a  competitive  market 
to  gain  a  profit.  Economic  theory  does  not  specifically  apply  to  govern- 
ment marketing  of  project  vendible  services,  but  our  government  does 
operate  in  the  same  economic  medium  as  the  businessman  and,  there- 
fore, certain  economic  principles  can  be  applied  to  marketing  project 
vendible  services.  Nonvendible  services  cannot  be  approached  in  this 
manner  but  must  be  treated  like  other  governmental  services.^ 

3  The  subcommittee  also  evaluated  and  found  merit  in  two  other  proposals  for  financ- 
ing certain  project  construction  costs.  The  first  was  the  use  of  revenue  bonds  to 
finance  the  construction  of  the  power  features  at  Oroville.  With  respect  to  this 
proposal,  Mr.  John  Inglis,  vice  president  of  Blyth  and  Company,  Incorporated, 
stated  in  a  letter  dated  October  29,  1958  :  ^    ^  ,,       ,        , 

"In   today's   bond   market,    I   would   say   that   $250,000,000    revenue   bonds   of 
approximately   50  years  in  maturity  could  be  financed  if  a  tight  enough  con- 
tract with  a  "reliable  purchaser  or  purchasers  for  the  sale  of  such  power  were 
executed,  and  the  amount  of  net  power  revenues  available  for  debt  service  on 
the  bond  issue  were  in  the  neighborhood  of  $13,000,000  or  $14,000,000.'     (Tran- 
script of  December  3,  1958,  page  117.)  . 
The  second  proposal  was  the  capacity  of  local  agencies  to  raise  either  a  poi  tion 
or  all  of  the  construction  costs  of  various  project  features  required  to  serve  them 
by  issuing  their  own  general  obligation  bonds.  This  money  could  be  advanced  to 
to  the  State  and  placed  in  trust  for  construction  purposes  or  could  be  used  by  the 
local   agency   to  construct  a  portion  of  the  project  facilities   serving   them.   "Ihis 
latter  situation  now  exists  in  San  Diego  County  where  the  Metropolitan  Water  Dis- 
trict and  San  Diego  County  Water  Authority  are  now  constructing  the  southern- 
most leg  of  the  original  Feather  River  Project  aqueduct  into  San  Diego  with  the 
anticipation  that  it  will  deliver  Colorado  River  water  on  an  interim  basis. 

In  many  areas  of  the  State  which  may  be  served  by  state  projects,  there  ap- 
pears to  be  no  substantial  capacity  to  assist  the  State  in  project  financing.  Ob- 
viously, construction  funds  for  project  facilities  required  to  serve  undeveloped 
areas  and  to  construct  the  main  storage  and  distribution  facilities  must  be  pro- 
vided by  the  State.  .  i.u     t       •  i 

These  two  approaches  were  not  given  further  consideration  when  the  i^egisia- 
ture  approved  Senate  Bill  No.  1106  and  dedicated  aU  project  revenues  to  the 
repayment  of  general  obligation  bonds.  . 

•  The  report  of  the  Stanford  Research  Institute  entitled  "Economic  Considerations  in 
the  Formulation  and  Repayment  of  California  Water  Plan  Projects  '  discusses 
vendible  and  nonvendible  services,  pages  21  to  24. 

"From  the  standpoint  of  economics,  water  is  not  fundamentally  different  trom 
any  other  resource  which  is  both  useful  and  scarce  ;  the  same  economic  principles 
which  apply  to  the  allocation  of,  say,  petroleum  and  timber  apply,  or  ought  to 
apply,  to  the  allocation  of  water.  This  is  not  to  ignore  the  realities  of,  for  exam- 
ple, principles  of  engineering  design,  intricacies  of  water  law,  and  political 
considerations.  It  is  to  suggest,  however,  that  the  problem  of  water  allocation  is 
primarily  an  economic  one  and  should,  insofar  as  possible,  be  solved  in  con- 
formity with  economic  logic.  Ideally,  water  should  be  allocated  so  that  the  re- 
sulting increase  in  benefits  (real  income)  exceeds  the  resulting  increase  in  cost 
by  the  greatest  possible  amount. 
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The  Subcommittee  on  Benefits  and  Costs,  now  retitled  the  Subcom- 
mittee on  Evaluation  Standards  of  the  Federal  Inter-Agency  Commit- 
tee on  Water  Resources,  published  in  1950  and  revised  on  May  1,  1958, 
a  report  which  prescribes  standards  for  federal  project  formulation 
and  evaluation.  Their  report  which  is  popularly  known  as  the  "Green 
Book"  recognizes  the  inapplicability  of  the  profit  motive  to  most  gov- 
ernment actiN-ities.  More  miportant.  it  prescribes  an  elaborate  and 
essentially  arbitrarj-  system  for  estimating  and  expressing  '"net  bene- 
fits*' in  terms  of  dollars  to  indicate  the  total  economic  values  derived 
from  constructing  a  project.  The  Green  B*yok  considers  a  federal 
project  properly  formulated  when  total  economic  benefits  exceed  total 
economic  costs.  Revenues  are  not  considered.  This  benefit-cost  analysis 
evaluates  all  project  services  whether  or  not  revenue  producing,  as 
though  they  were  nonvendible  services  and  expresses  them  as  fictional 
monetarv  benefits.^ 
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In  benefit-cost  analysis,  the  construction  agency  determines  the  valne 
of  the  project  services  by  its  own  jndgment  and  calcnlations.  Tlie  bene- 
fits are  nsually  based  npon  conipntations  of  the  purchaser's  ability  to 
pay  rather  than  by  determining  his  willinoness  to  pay.  A  project  con- 
structed pursuant  to  a  benefit-cost  evaluation  may  be  unable  to  repay 
its  costs  with  the  result  that  the  prices  for  vendible  services  may  have 
to  be  reduced  below  production  costs  by  subsidies  in  order  to  dispose 
of  them.  Such  a  condition  may  lead  to  anticipation  of  sid^sidies  and 
imperil  the  capital  repayment  of  any  project. 

Merely  because  governments  do  not  operate  on  a  profit  motive  and 
multiple-purpose  projects  include  some  nonvendible  services,  does  not 
justify  bypassing  conventional  economic  analysis  and  ignoring  revenues 
or  market  pricing.  One  of  the  fundamental  principles  of  economies  is 
that  the  price  mechanism  which  operates  in  the  market  place  is  the  most 
efficient  means  of  establishing  the  value  of  goods  and  services  and  of 
allocating  scarce  resources.  The  evaluation  of  project  benefits  outside 
of  any  market,  as  practiced  in  benefit-cost  analysis,  produces  no  demon- 
strable dollar  or  market  value  but  only  an  expression  of  fictional  dol- 
lars. Project  benefits  are  isolated  into  a  value  medium  of  their  own 
where  they  may  be  manipulated  by  computation  and  assumption  and 
are  not  subject  to  the  objective  test  of  the  market.  This  special  benefit 
medium  for  evaluation  of  water  projects  is  not  consistent  wdth  our 
basic  economic  system.  Edward  F.  Renshaw,  an  economist  from  the 
University  of  Chicago,  states  this  point  clearly: 

"In  a  free  society  with  both  consumer  and  producer  sovereignty, 
the  only  real  test  of  a  benefit  is  the  willingness  of  people  individ- 
ually and  collectively  to  pay  for  value  received."*^ 

The  following  comments  by  Professor  Dudley  Pegrum  of  the  Univer- 
sity of  California  at  Los  Angeles  underscore  this  point : 

"The  market  economy  or  genuine  imitation  of  it  is  a  sine  qua 
non  for  economic  calculatioii  and  efficiency  in  economic  policy. 
This  basic  fact  cannot  be  gainsaid.  Under  an  institutional  system 
where  individual  freedom  is  one  of  the  primary  objectives  and 
cornerstones,  departure  from  the  operation  of  the  pricing  system 
and  the  market  economy  is  fraught  with  peril,  even  though  at  times 
it  may  be  unavoidable.  What  should  be  avoided,  however,  is  the 
temptation  to  ignore  the  rationing  function  of  the  pricing  system 
under  some  such  euphemistic  term  as  the  'benefit'  theory.  A  free 
economy  demands  the  use  of  the  competitive  pricing  system  under 
all  possible  circumstances  and  a  full  recognition  of  the  conse- 
quences when  there  are  departures  from  it,  together  with  a  full 
evaluation  of  the  alternatives  involved  and  a  disclosure  of  the 
costs  of  the  alternatives.  In  this  way  an  intelligent  and  economical 
decision  can  be  made. ' '  '^ 

The  market  concept  can  be  approximated  for  water  projects  by  per- 
mitting the  purchasers  to  determine  their  ability  and  willingness  to 
repay  the  cost  of  vendible  services.  This  expression  of  their  willingness 

"Edward  P.  Renshaw,  "Towards  Responsible  Government,"  Idyia  Press,  1957,  page  G6. 
'  Dudley  P.   Pegrum,   "Economics  of  California's  Water  Development,"  University  of 
California,  1958,  page  66. 
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to  pay  represents  the  demand  for  project  services  and  this  demand  may 
be  used  in  project  formulation  as  a  measure  of  justifiable  investment 
or  cost.  A  project  formulated  upon  such  a  revenue-cost  analysis  returns 
to  the  traditional  economic  theory  that  an  economic  good  is  Avorth  Avhat 
consumers  are  willing  to  pay  for  it  as  expressed  by  the  purchaser  in 
the  market.  Since  there  is  no  government  profit  motive,  revenues  need 
only  cover  costs.  Hence,  the  simple  formula  is  derived  that  revenues 
from  each  vendible  purpose  at  least  equal  investment,  interest,  opera- 
tion, maintenance  and  replacement  costs  for  the  purpose. 

Market  pricing  of  water  does  not  function  exactly  the  same  as  it 
might  in  the  purchase  of  a  basket  of  fruit  by  a  housewife.  Competition 
for  project  water  is  usually  limited  to  one  supplier  and  one  purchaser 
for  a  given  service  area.  However,  the  prospective  purchaser  of  project 
vendible  services  has  alternatives  to  the  use  of  project  services  which 
can,  in  an  economic  sense,  serve  as  competition.  For  example,  when  a 
project  supplies  supplemental  water,  the  prospective  purchaser  can 
vary  the  quantity  of  his  purchases  by  following  more  scientific  irri- 
gation techniques  or  by  changing  cropping  patterns  if  the  price  of  the 
water  is  higher  than  he  has  been  paying.  As  an  alternative,  he  may 
be  able  to  secure  other  water  by  adding  capacity  to  existing  facilities 
or  by  developing  additional  supplies.  Thus,  market  pricing  even  though 
having  practical  limitations,  can  determine  the  demand  which  the  proj- 
ect must  supply  by  relating  it  to  any  given  price  necessary  to  recover 
the  costs  of  delivering  the  water. 

One  of  the  primary  arguments  for  a  benefit-cost  analj'sis  is  that 
government  should  construct  project  facilities  and  size  them  to  furnish 
vendible  services  in  recognition  of  computed  "economic  benefits"  in- 
stead of  market  values.  Recognizing  nonmarket  values  ignores  the  fact 
that  a  misallocation  of  economic  resources  occurs  unless  there  is  a 
demand  for  the  services  furnished  by  the  investment.  If  the  revenues 
received  from  tlie  purchasers  do  not  justify  the  investment,  the  invest- 
ment certainly  can  have  no  greater  value  to  other  persons  who  likewise 
will  not  pay  for  it,  and  the  investment  should  be  excluded  from  the 
project. 

The  problem  before  the  State  is  how  to  allocate  available  funds 
among  all  government  functions  including  individual  water  projects, 
so  as  to  achieve  the  highest  social  and  economic  returns  possible  from 
all  state  expenditures.^  Benefit-cost  analysis  is  not  a  valid  guide  to  this 
goal  of  efficient  resources  allocation  because  it  ignores  market-deter- 
mined values  where  such  values  actually  exist.  In  the  final  analysis  the 
problems  of  selecting  projects  for  construction  is  presently'  based  ui)on 
judgment,  and  benefit-cost  analysis  tends  to  confuse  rather  than  resolve 
the  issues. 

An  example  of  the  unreliability  of  benefit-cost  analysis  as  a  guide 
to  resources  allocation  occurred  in  the  planning  of  the  Grizzly  Valley 
Project.  One  plan  considered  by  the  Department  of  Water  Resources 
was  based  upon  a  recreation  development  of  Grizzly  Valley  with  a 
benefit-cost  ratio  of  13-1.  This  plan  with  its  unusually  high  economic 
justification  was  discarded  in  favor  of  an  irrigation  project  at  the  same 

*  Messrs.  McGauhey  and  Erllch  of  the  University  of  California  are  currently  explor- 
ing this  problem. 
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site  which  had  only  a  1.8-1  benefit-cost  ratio.  The  irrigation  develop- 
ment was  selected  because  "The  interests  of  the  State  would  best  be 
served  by  developing  the  waters  of  the  Big  Grizzly  Creek  for  irrigation 
use  in  Sierra  Valley."^  The  benefit-cost  ratio  was  a  faulty  guide  to 
project  selection  or  else  the  wrong  project  was  selected. 

The  use  of  a  revenue-cost  analysis  for  vendible  services  does  not 
cause  intangible  project  values  attributable  to  either  vendible  or  non- 
vendible  services  to  lose  significance.  They  still  exist  and  can  be  con- 
sidered in  project  formulation  by  description  and  narrative  discus- 
sion.^o 

There  is  a  need  to  combine  both  vendible  and  nonvendible  services 
in  project  formulation  and  to  subject  both  categories  to  identical  eco- 
nomic analysis  but  this  need  has  not  been  solved  by  benefit-cost  or  other 
analytical  approaches.  Two  dissimilar  services,  one  susceptible  to 
approximations  of  market  pricing  and  one  which  public  policy  deter- 
mines should  not  be  market  priced,  are  like  apples  and  oranges.  They 
are  apparently  impossible  to  analyze  on  a  common  basis  but  they  must 
be  considered  jointly  when  both  categories  of  project  services  are 
included  in  one  physical  structure. 

9  Department  of  Water  Resources,  Bulletin  59,  page  86. 

1"  There  is  much  misunderstanding  of  intangible  project  values  which  are  sometimes 
described  as  "secondary"  or  "indirect  benefits."  Customarily,  state  expenditures 
for  water  projects,  highways,  schools  or  institutions,  produce  secondary  or  "rip- 
ple" effects  in  varying  degrees  because  of  both  the  capital  expenditure  and  the 
continuing  supply  of  services.  All  justifiable  state  capital  expenditures  have  such 
eitects  and  water  projects  are  not  unique  in  this  regard.  When  benefit-cost  analy- 
sis includes  such  secondary  effects,  as  federal  reports  frequently  do,  it  tends  to 
infer  that  only  water  projects  have  such  benefits  and  introduces  a  bias  in  favor 
of  water  resources  development.  The  State  Departments  of  Education,  Public 
Works,  Mental  Hygiene  and  others  could  also  compute  extensive  secondary  ef- 
fects, some  of  which  might  be  much  higher  than  for  water  projects.  For  example, 
providing  facilities  to  educate  one  child  for  a  productive  life  could  be  assigned  an 
astronomical  value  compared   to  some  water  project  investments. 

Since  benefit-cost  evaluation  for  revenue-producing  project  purposes  contains 
both  theoretical  and  technical  deficiencies,  it  is  not  surprising  that  it  tends  to 
break  down  in  practice.  Net  benefits  over  costs  are  often  attributed  to  federal 
projects  even  when  there  is  no  possibility  of  marketing  the  project  services  to  re- 
cover their  investment  costs  because  no  one  is  expected  to,  nor  can  pay  that  much 
for  the  services.  In  some  extreme  cases  the  total  investment  allocable  to  each  irri- 
gated acre  could  not  be  realized  by  sale  of  the  property  at  its  maximum  value. 
The  Task  Force  Report  on  Water  Resources  and  Power,  Volume  Two,  pages 
629-630,  Commission  on  Organization  of  the  Executive  Branch  of  the  Government, 
June  1955,  states : 

"But  when  the  Bureau  of  Reclamation,  by  a  benefit-cost  analysis,  justifies 
projects  costing  from  $1,000  per  acre  to  $2,000  per  acre  or  more  in  areas  where 
crop  yields  will  not  exceed  $50  to  $100  per  acre,  it  is  the  conclusion  of  the 
task  group  that  such  procedure  is  open  to  serious  challenge  and  is  something 
to  which  Congress  should  give  prompt  consideration.  If  a  given  irrigated  farm 
is  found  to  be  worth  $250  per  acre  in  the  farm  sale  market,  this  is  the 
measure  of  direct  benefit.  To  this  should  be  added  indirect  benefits,  that  is, 
the  contribution  the  farm  makes  to  the  community  and  general  economy. 
Even  if  we  consider  the  indirect  benefits  as  equaling  the  direct,  we  have  a 
total  of  $500  per  acre  in  benefits. 

"When  we  expend  $1,000  per  acre  in  construction  costs  (and  these  costs 
must  be  paid  in  cash)  to  establish  a  contribution  to  the  general  economy  of 
$500,  then  it  can  be  said,  in  all  logic,  that  the  net  result  is  a  loss  of  .$500  per 
acre  to  the  national  economy.  Applied  to  a  160-acre  farm,  the  loss  is  $80,000. 

"Use  of  the  benefit-cost  ratio  by  federal  bureaus  since  1936  shows  that  it  is 
easily  corrupted  and  gives  resnlts  which  cannot  be  interpreted  in  values 
which  are  readily  understood  by  the  general  public.  It  has  attempted  to  serve 
as  a  means  by  which  projects,  which  involve  in  their  selection  a  high  degree 
of  humanitarian  considerations,  both  social  and  political,  can  be  assessed  on 
an  economic  or  monetary  level,  and  this  objective  has  not  been  realized. 

"The  task  group  concludes  that  the  only  effective  measure  of  the  economic 
worth  of  a  project  is  the  degree  to  which  beneficiaries  are  willing  to  pay 
costs.  It  recommends,  therefore,  that  all  water  resource  development  no't 
only  the  irrigation  phase,  meet  the  test  of  financial  feasibility  and  that  all 
beneficiaries,  if  they  are  so  to  be  considered,  share  in  the  project  cost  " 
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Til  lieu  of  a  valid  common  basis  for  moasnrinif  all  jiroject  purposes 
(hiriiifr  the  planninji-  phase  of  project  formulation,  the  size  and  scope 
of  nonvendible  project  purposes  can  be  approximated  by  judgment  and 
the  analysis  of  relevant  factual  data.  Examples  would  be  the  type  and 
amount  of  flood  protection  needed  to  control  floods  with  a  frequency 
of  one  in  fifty  or  a  hundred  years.  For  recreation  the  suitability  of 
the  project  site  for  various  types  of  recreation  based  upon  indications 
of  need  related  to  proximity  to  population,  exjierience  in  the  use  of 
such  facilities,  etc.,  can  be  used.  For  project  planning  purposes  these 
criteria  serve  the  same  evaluative  purpose  as  in  other  governmental 
services. 

Perhaps  the  above  paragraphs  make  clear  the  real  significance  in 
the  use  of  revenue-cost  analysis.  Repayment  becomes  the  basis  of 
project  formulation  and  in  terms  of  purchaser  preference  establishes 
the  most  efficient  use  of  the  resources  involved.  The  federal  method  of 
analysis  contained  in  the  Green  Book  does  not  do  this  as  may  be  shown 
by  tlie  equations  below  which  set  forth  the  premise  of  the  Green  Book : 

Economic  benefits  must  equal  or  exceed  economic  costs  (known  as 

economic  feasibility). 
Revenues  must  equal  or  exceed  allocated  reimbursable  costs  (known 

as  financial  feasibility). 

At  first  glance,  it  might  be  inferred  that  total  revenues  must  equal 
or  exceed  costs.  But  the  two  costs  are  not  the  same ;  one  is  total  economic 
costs  and  the  other  is  total  allocated  reimbursable  costs.  Each  cost  is 
computed  differently  and  measures  different  cost  values.  Thus,  the 
comparison  of  total  project  revenues  to  total  costs  required  to  produce 
those  revenues  is  never  made  and  an  economically  valid  test  of  efficient 
resources  allocation  does  not  occur.  The  computed  benefits  only  express 
the  constructing  agency's  view  of  the  values  involved. 

MARKET  ANALYSIS  AND  PROJECT  SIZING 

Accurate  evaluation  of  the  revenue-producing  capacity  of  the  project 
market  is  of  utmost  importance.  If  project  formulation  does  not  accu- 
rately determine  revenues  and  does  not  limit  costs  to  revenues,  this 
defect  probably  cannot  be  overcome  in  project  repayment  without 
subsidies.  The  Irrigation  Districts  Association  stated  the  problem 
precisely : 

"...  there  appears  to  be  a  tendency  to  approach  our  first 
state  projects  in  reverse  of  the  traditional  method  for  the  con- 
struction of  financially  feasible  projects.  Instead  of  starting  with 
the  determination  that  there  is  an  existing  demand  for  the  water 
and  power  and  incidental  benefits  which  would  create  a  group  of 
financial  underwriters  for  the  project,  there  seems  to  be  an  attitude 
that  the  Feather  River  Project  is  necessary  and  beneficial  and 
must  be  built — so  now  we  have  to  find  out  who  will  pay  for  it."  ^^ 

Project  formulation  involves  balancing  the  engineering  or  supply 
factors  with  the  revenue  projections  or  demand  exi^ressioiis.  P]ngineering 
is  thus  a  means  to  construct  a  project  purpose  but  does  not  of  itself 

"  Transcript  of  September  16,  1958,  page  15. 
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establish  the  size  and  scope  of  the  project  purpose.  Balancing  market 
and  engineering  considerations  during  the  project  formulation  process 
occurs  both  in  the  planning  phase  and  at  the  design  phase  just  prior 
to  construction. 

During  the  early  stages  of  planning,  the  hydrology  of  the  stream 
is  determined  along  with  the  geologic  and  other  physical  conditions 
which  limit  the  size,  structural  characteristics  and  project  purposes 
which  can  be  engineeringiy  served  by  the  natural  resource  available 
at  the  site.  Simultaneously,  an  analysis  of  the  market  for  project  serv- 
ices must  be  prepared.  A  number  of  pilot  studies  showing  the  ability 
of  prospective  purchasers  to  pay  for  project  services  should  give  an 
indication  sufiicient  for  planning  purposes  of  the  size  and  extent  of  the 
market  and  its  revenue-producing  capacity.  The  preliminary  engineer- 
ing worlc  can  be  adjusted  to  this  market  analysis.  C-onstruction  cost 
estimates  need  to  be  made  as  project  features  are  sized  and  staged  so 
that  costs  will  remain  within  the  payment  ability  of  the  market.  Some 
special  engineering  problems  may  have  to  be  solved  or  in  certain  in- 
stances, it  may  be  necessary  to  reduce  the  size  or  scope  of  project  fea- 
tures. If  costs  for  each  vendible  purpose  cannot  be  kept  within  the 
revenue-producing  capacity  of  the  market  for  that  purpose,  the  pur- 
pose should  be  dropped  from  the  project  as  soon  as  this  determination 
is  made.  The  planning  report  should  set  forth  the  considerations  and 
alternatives  involved  in  keeping  costs  within  revenues  for  vendible 
services  and  other  pertinent  data  for  nonvendible  services. 

After  studying  the  planning  report,  the  prospective  purchasers  have 
an  idea  of  the  probable  quantities  of  water  at  the  probable  prices  which 
the  project  can  furnish.  On  this  basis  prospective  purchasers  can  under- 
take their  own  studies  to  determine  the  quantities  of  water  at  the  prices 
they  feel  they  are  able  and  willing  to  pay.  Their  determinations  of  their 
willingness  and  ability  to  pay  should  be  reduced  to  connnitments  b.v  an 
interim  contract.  The  interim  contract  is  the  basis  for  the  design  phase 
of  project  formulation  in  which  a  final  balance  between  the  costs  and 
the  revenues  is  made.  A  final  contract  must  be  executed  after  construc- 
tion is  completed  and  actual  costs  are  available.  On  this  basis  a  project 
is  formulated  by  using  the  planning  agency's  computations  of  ability 
to  pay  for  the  planning  phase  and  the  purchasers'  expression  of  willing- 
ness and  ability  to  pay  for  final  design  and  sizing  before  construction. 
The  planning  agency's  computations  of  ability  to  pay  are  used  as  a 
planning  tool  but  not  for  pricing  purposes. 

In  the  case  of  nonvendible  project  purposes  the  committee  concluded 
that  an  appropriation  should  be  used  to  pay  construction  costs.  This 
appropriation  is  the  expression  by  the  Legislature  of  the  people's  will- 
ingness to  pay  for  the  nonvendible  services.  The  amount  appropriated 
in  a  democratic  nation  with  consumer  and  voter  sovereignty  can  serve 
the  same  role  in  project  formulation  as  revenues  and  should  be  the 
basis  for  the  final  sizing  and  design  phase  of  a  project.  A  project  so 
formulated  incorporates  the  full,  economically  justifiable  utilization  of 
the  natural  resources  available  at  the  project  site. 

The  fact  that  price  and  willingness  to  pay  affect  the  quantities  of 
water  used  and,  therefore,  the  size  of  project  facilities  was  commented 
upon  by  Mr.  Howard  W.  Crooke,  the  fSecretary-Manager  of  the  Orange 
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County  Water  District,  Avheii  he  discussed  the  effect  of  a  pump  tax,  or 
replenishment  assessment,  which  his  district  has  levied  on  ground  water 
extractions. 

"Consideration  was  given  to  the  effects  of  the  additional  costs 
which  would  be  added  to  water  for  irrigation  and  industrial  pur- 
poses (by  the  pump  tax).  It  was  the  general  opinion  that  agricul- 
turalists and  industrialists  would  of  necessity  have  to  give  special 
consideration  to  better  planning  in  the  utilization  of  water. 

"Experience  from  the  time  of  tlie  levy  of  the  first  replenishment 
assessment  to  date  indicates  that  many  farmers  are  producing 
better  crops  with  smaller,  well-planned  applications  of  water.  Many 
farmers  indicate  that  with  the  replenishment  assessments  on  the 
production  of  ground  water  and  with  water  meters  on  their  wells 
they  are  for  the  first  time  in  their  farming  operations  giving  careful 
consideration  to  their  water  usage.  Industrial  plants,  where  in 
former  years  water  was  used  once  and  then  dumped  in  the  sewer, 
have  re-engineered  their  operations  and  are  successfully  reusing 
their  water  many  times  before  dumping  it  in  the  sewer.  Other  in- 
dustrial plants  have  indicated  their  willingness  to  place  in  opera- 
tion spreading  ponds  to  return  effluent  water  to  the  ground  Avater 
supplies  whenever  analysis  indicates  the  water  is  of  such  quality 
that  it  should  be  conserved.  These  water  conservation  practices  no 
doubt  are  the  result  of  higher  costs  of  water  ...  I  believe  from 
this  trend  in  our  area  we  can  conclude  that  if  water  to  agriculture 
or  industry  is  subsidized  to  provide  a  low  cost  to  the  user,  larger 
aqueducts  will  have  to  be  built  to  carry  excess  water  to  provide  for 
maximum  rather  than  optimum  use. ' '  ^^ 

Project  revenues  naturally  must  cover  the  cost  of  borrowing  capital 
and  this  imposes  stringent  limitations  on  the  excess  capacity  that  can 
be  included  in  a  project  before  the  costs  become  prohibitive.  No  one 
knows  the  availability  of  capital  to  future  generations  but  if  the  prog- 
ress of  mankind  continues  as  in  past  decades,  raising  capital  and  the 
physical  effort  required  to  construct  a  major  project  in  California  will 
be  easier  by  the  year  2000  than  it  is  now.  The  sacrifices  of  the  current 
generation  to  build  a  large  project  to  supply  water  to  meet  long-range 
estimates  of  demand  and  the  paj^ment  of  the  heavy  interest  burden  on 
this  capacity  may  be  somcAvhat  ill  advised,  for  the  future  generation 
may  be  able  to  construct  a  project  to  meet  its  own  needs  with  consider- 
ably less  strain  on  its  resources.^^ 

The  North  Bay  Aqueduct,  for  example,  is  sized  so  large  in  Bulletin 
60  that  its  capacity  will  not  be  fully  utilized  until  project  construction 
costs  are  scheduled  to  be  repaid.  The  resulting  amortization  and  interest 
charges  for  excess  cai)acity  Avhen  coupled  with  the  initial  small  demands 
for  project  water  are  too  much  for  most  prospective  water  using  agen- 
cies, and  particularly  irrigation  water  users,  to  carry.  There  was  no 

'2  The  quotation  is  from  a  written  statement  in  tlie  committee  files  but  is  based  on  oral 

testimony  funiislierl  the  subcommittee. 
'3  The  Los  Angeles  panel  of  financiers  justified  the  use  of  bonds  for  project  financing 

on  this  s.ime  basis,  when  it  stated  : 

"There  is  also  the  furtlur  question  of  the  desirability  of  placing  the  burden  of 

paying   for  a   development  which    will   have   benefits   largely   In    the   future   upon 

present  taxpayers.  A  bond  issue  seems  the  only  feasible  solution."   (Transcript  of 

November  13,  1957,  page  212.) 
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demonstration  at  the  committee's  hearings  by  water  users  of  their  will- 
ingness to  pay  these  project  costs.  The  Department  of  Water  Resources 
had  already  proposed  in  Bulletin  60  that  the  resultant  initial  revenue 
deficiency  of  $17  million  during  the  first  30  years  of  operation  of  the 
North  Bay  Aqueduct  should  be  made  up  by  the  State.  If  this  is  done, 
the  State  would  have  to  raise  an  excessive  amount  of  construction 
capital  and  then  subsidize  the  project  to  make  up  the  revenue  deficien- 
cies resulting  from  the  large  size.  This  doubles  the  penalty  for  over- 
sizing  the  project.  The  justification  given  for  such  large  sizing  is  that 
the  project  revenues  will  be  adequate  to  repay  these  deficiencies  in  tlie 
last  20  years  of  the  repayment  period.  This  future  revenue  does  not, 
however,  provide  the  funds  to  pay  the  lieavy  annual  costs  during  tlie 
period  of  revenue  deficiency. 

Another  example  of  excessive  sizing  was  the  original  plan  for  the 
San  Diego  Aqueduct  which  is  now  under  construction  by  the  San  Diego 
County  Water  Authority.  The  San  Diego  County  Water  Authority 
determined  that  it  could  not  afford  to  construct  the  pipe  section  to 
the  capacity  recommended  by  the  department  in  Bulletin  No.  61  be- 
cause the  cost  increased  rapidly  as  the  capacity  was  increased.  Instead, 
it  is  constructing  the  pipe  section  at  approximatelj^  half  the  capacity 
recommended  in  Bulletin  61  and  intends  to  add  a  larger  pipe  when 
demand  increases.  The  authority  concluded  that  a  larger  capacity 
facility  in  the  future  would  involve  no  greater  repayment  burden  on 
a  larger  future  economic  base  than  does  the  present  smaller  facility. 
The  Metropolitan  Water  District  of  Southern  California  is  building 
the  canal  section  of  the  same  aqueduct.  Since  canal  construction  in- 
volves little  additional  cost  for  increased  capacity,  the  department's 
recommendations  for  a  large  capacity  could  be  justified  and  followed. 
In  the  final  sizing  of  the  above  two  aqueduct  sections,  both  a  lesser 
capacity  than  recommended  and  the  recommended  capacity  were  justi- 
fied when  the  engineering  cost  factors  were  balanced  with  the  limited 
revenue  available  to  pay  for  the  excess  capacity. 

A  report  was  submitted  in  September  1959  by  the  board  of  con- 
sultants, appointed  by  the  Department  of  Water  Resources  to  review 
the  selection  of  alternative  aqueduct  systems  made  in  Bulletin  78. 
Their  report  on  pages  34  and  35  comments  upon  the  cost  implications 
of  the  sizing  problem. 

"The  Department  has  concluded  that  only  a  limited  amount  of 
staging  is  practicable  and  beneficial.  This  conclusion  is  based  in 
part  upon  the  concept  that  it  would  be  impracticable  to  enlarge 
either  canals  or  tunnels  at  some  later  time  because  they  must  be 
maintained  in  continuous  operation.  Accordingly,  the  Department 's 
estimates  for  these  features  are  based  upon  initial  construction  of 
these  features  to  the  capacity  estimated  to  be  required  in  year 
2020.  Similarly,  all  dams  and  reservoirs  are  assumed  by  the  Depart- 
ment to  be  built  initially  to  the  2020  capacity.  This  procedure  was 
based  on  the  premise  that  adequate  funds  could  be  made  available. 
The  Department,  however,  has  assumed  stage-construction  for  pipe- 
siphons  and  for  pumping  and  power  plants  and  penstocks.  The 
Department  argues  plausibly  in  this  connection  in  Bulletin  78  and 
it  may  well  be  that  it  is  correct  in  its  conclusions.  Nevertheless, 
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^ve  have  certain  mi.sp:iving:s  and  believe  that  the  whole  problem  of 
starring  of  construction  requires  further  study. 

"While  duplicate  tunnels  and  canals  of  smaller  size  would  cer- 
tainly cost  more  than  single  structures  of  larger  size,  the  initial 
capital  cost  and  interest  charges  would  be  much  less  if  smaller 
ones  were  constructed  initially.  We  wish  to  re-emphasize  a  point 
made  earlier,  that  the  projections  of  growth  of  population  and 
water  denumd,  although  as  good  as  can  be  made,  contain  elements 
of  speculation,  and  may  prove  to  be  erroneous  for  periods  in  the 
more  distant  future;  and  the  ultimate  capacities  now  thought  to 
be  required  30  to  60  3'ears  hence  may  be  too  high  or  too  low.  Devel- 
opments now  unforeseen  may  occur  in  the  fields  of  construction, 
pumping  and  power  generation  before  the  turn  of  the  next  cen- 
tur}'.  We  question  the  wisdom  of  building  at  the  outset  in  accord- 
ance with  present  anticipations  of  the  total  demands  and  the  tech- 
nologies of  the  remote  future." 

A  oO-year  repayment  period  is  about  the  maximum  which  can  be 
justified  for  a  project.^'*  An  interest  rate  of  3  percent,  which  approxi- 
mates a  long-term  average  for  general  obligation  bonds,  can  be  ex- 
pected to  result  in  cumulative  interest  charges  exceeding  the  capital 
if  repayment  docs  not  occur  within  50  years.  Interest  rates  higher  than 
3  percent  become  difficult  to  justify  uidess  the  bond  repayment  period 
is  reduced  corresi)ondingly,  otherwise  total  interest  charges  are  greater 
than  the  principal.  With  the  current  high  interest  rate  of  approxi- 
mately 4  percent  on  state  general  obligation  bonds,  the  interest  at  the 
end  of  a  50-year  repayment  period  will  be  $1.32  for  every  dollar  of 
principal.  If  water  users  cannot  carry  such  an  interest  burden,  it  may 
be  necessary  to  re-evaluate  or  modify  the  project  to  keep  costs  within 
revenues.^^ 

Senate  Bill  No.  1106  provides  for  a  50-year  repayment  period,  includ- 
ing a  10-ycar  development  period,  during  which  no  principal  is  paid  on 
the  bonds  and  only  interest,  oi)eratiou,  maintenance  and  replacement 
costs  must  be  covered  by  the  revenues.  The  principal  is  repaid  during 
the  remaining  40  years.  Bonds  will  be  issued  as  needed  to  pay  con- 
struction costs,  ami  construction  of  major  facilities  will  be  scheduled 
over  a  period  of  years  with  the  completion  of  all  facilities  in  Senate 
Bill  Xo.  1106  not  scheduled  until  approximately  11)85.  The  initial  repay- 
ment obligation  of  a  contractee  for  a  facility  begins  Avith  construction 
but  does  not  reach  full  repayment  until  the  construction  of  the  facility 
is  completed  and  the  10-year  development  period  which  runs  addi- 
tionally on  each  successive  bond  issue  is  Icrminated.  A  total  of  15  to 
25  years'  delay  after  the  initiation  of  construction  is  thereby  provided 

"Article  XVI,  Section   1,  cf  tin-  State  Constitution  al.so  limits  state  bond  issues  to  50- 
year  terms. 
'»  The  relationship  of  interest  rates  to  interest  burden   is  shown  in  the  table  below. 

Dollars  of  interest  in  r>0  years  for 
Interest  rate  every  dolUir  borroucd 

3%    $   .94 

3J%   1.12 

4%    1.32 

4i%    l.r,2 

B%    1.73 
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by  the  construction  period  and  the  development  period  before  a  con- 
tractee's  full  annual  repayment  obligation  will  occur. 

If  a  contracting  agency  desires  a  larger  supply  of  water  than  per- 
mitted by  the  above-described  construction  and  development  periods 
in  Senate  Bill  No.  1106,  it  must  contract  and  pay  for  any  excess  capac- 
ity. If  the  State  provides  additional  capacity  without  a  repayment  agree- 
ment with  the  contractee,  it  is  subsidizing  that  contractee.  The  total 
of  these  capacity  components,  that  is,  the  capacity  needed  during  the 
construction  period,  durinti'  the  ] 0-year  development  period  and  any 
additional  capacity  paid  for  by  tlie  contractee,  is  the  maximum  size  and 
investment  the  State  can  economically  justify. 

Unnecessary  commitment  of  capital  to  water  projects  should  be 
avoided  by  careful  sizing  because  California's  future  economic  growth 
will  require  the  wise  use  of  its  capital  for  the  development  of  many 
other  resources  in  addition  to  water.  As  observed  by  one  well-known 
authority,  Professor  Karl  Brandt  of  Stanford  University: 

"The  expected  growth  of  the  economy  will  depend  largely  on 
the  availability  of  a  sufficient  flow  of  capital  into  investment  in 
raw  material  producing',  heavy  and  manufacturing  industries,  in 
power  generation,  transportation,  housing,  agriculture,  and  service 
facilities  of  all  sorts.  Such  capital  will  be  continually  a  scarce 
resource. ' ' 

"In  the  development  of  water  resources  lies  the  great  challenge 
to  the  ingenuity  of  this  nation.  But  there  also  lies  in  it  the  tempta- 
tion to  make  exorbitant  errors  in  timing  and  scope  of  investment 
which  would  lead  inevitably  to  a  detrimental  impact  on  tlie  develop- 
ment of  the  economy  by  laying  idle  for  years  capital,  labor,  and 
research  resources — all  of  which  are  scarce  amidst  our  relative 
wealth."  16 


'Problems  in  Planning  for  Future  Demand  of  AVater,"  by  Professor  Karl  Brandt, 
Stanford  University,  published  in  "Economics  of  California's  Water  Develop- 
ment," University  of  California,  February  1958,  pages  8  and  18. 


III.      COST  ALLOCATION 

lu  ixfth  tfa«>  planning  and  design  phases  and  at  the  conjpletion  of 
proj<"?t  constnictjon  an  ailcKiation  of  project  cor  *  n  cosbi  .• 

be  marie  among  the  different  proj'^fct  pijrp<-»sp*i.  'J  ation  or 

tribution  of  cost8  i-  tly  a  c  :z  i«iiiCiion  becau.se  it 

involves  coinp)*'T  '•?  .  _'  and  c  <rs. 

For  COST  J  purposes  project  costs  are  customariJy  divided 

into  three  cc    _...,: 

<a)  A  specific  coat  is  for  such  facilities  as  a  power  plant,  diversion 
works  or  a  pumping  .station  which  can  clearlv  be  related  and  charged 
to  the  purpose  being  f^erved. 

(\)i  Joint  cosstss  HTft  incurred  f'  atures  that  ser\-e 

more  than  one  purpose  of  a  m.  t  and  cannot  be 

directly  related  to  a  purpose. 

<t)  Thf  i^parahh  cost  for  a  project  purpose  is  a  computed  cost 
intended  to  minimize  joint  costs  by  permitting  more  costs  to  be  directly 
associated  with  each  purpose  than  is  possible  asing  specific  costs.  It 
is  computed  by  omitting  the  purpose  from  the  project  design  and  then 
deducting.'  the  c^st  of  the  redesigned  project  from  the  total  cost  of 
th"  m^jltipif'-TMirfK)*^  project.  It  is  not  an  incremental  cost  because  the 
1  costs  equals  total  project  costs.  In  an  incremental 
.  .  -  are  not  spread  over  all  project  purposes  but  are 

primarily  borne  by  the  firs-t  project  increment. 

Jr  -  ■  —  '.  the  addition  of  more  purposes  to  a  project  is  economically 
ad'.  -  to  each  project  purpose.  Although  the  total  project  costs 

will  b-:  f.f  the  total  costs  which  is  properly 

chargea:  X  \^  less  than  the  costs  of  an  alterna- 

tive sintrle-purij<jse   project  the   joint   costs  are   spread   over 

several  project  purposes.  Ti.  -  of  multiple-purpose  project  de- 

velopment has  been  concisely  stated  by  Brigadier  General  W.  E.  Pot- 
ter, United  States  Corps  of  Engineers. 

"There  are  a  number  of  advantages  inherent  in  multiple-purpose 
planning  and  development.  One  Is  economy,  for  it  Is  usually 
cheaf>er  to  provide  for  several  water  uses  in  a  single  project  than 
to  build  several  single-n^yC  projects.  Another  Is  conser\ation  of 
project  sit«j.  Favorable  damsites  are  rare,  and  it  Is  essential  that 
the  potPntialiti*»s  of  each  site  be  utilized  as  fully  as  Is  practicabh*. 
Multiple-purpr^^  <•'  development  of  water 

uses  whi'-h  could  ii  iv  .  .  ."* 


.N'ational  Water  and   Power   Policy,   Chaint.«r  of   Ojmmerc*   of   the   Uolted   States. 
W-^yi-T  P',ii<  V  f',r.ferer.'*r   January  Z^-Zi,  1»5<,  pa«e  16.  Ttie  General  alao  defined 

ing  means  simply  the  planning  of  a  single  project  or 

•  f  needed  water  uses  rather  t-  a.--,  .'•-jylr  t   ur^^.i  Beveral 

•  «  each  to  serve  a  single  -^-^-r- 

''x^ations  adequate   for  t  --^- 

a    i-.:r^li-    '.am.    The    n-         .  .      •     !•- 

•        t  store  Ir.   -j-t.^ii   «.c   n^^y   i)^i(.hik»': 

•herwlee  have  to  \-ijdt  several  rtore^ 


(22  ) 
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Before  it  is  proper  for  any  costs  to  be  allocated  to  a  project  purpose, 
a  portion  of  tlio  reservoir  space  must  be  guaranteed  for  the  use  of  that 
purpose  with  rc^spect  to  both  time  of  use  and  rtiservoir  capacity.  Other- 
wise, a  porlion  of  tlie  ])n)j('('1  coiisl  ruction  costs  should  not  be  charj^cd 
to  the  purpose.  In  both  pr-ojcct  ronindjitioii  ;ind  op(M';it  ion,  sat  isra(!t()i-y 
reservoir  ojx'ralions  are  essenlinl  1o  siislaiii  tlie  iiilc^i'ily  of  ejicli 
proje(;t  i)urpose  to  which  costs  ar(;  allocated. 

Cost  allocation  for  water  projects  is  subject  lo  nmcli  disajurecnneiit. 
Suspicion  is  sometimes  voiced  that  methods  ol"  cost  allocation  art^ 
selected  in  order  to  arrive  at  j)r(!deter'mine(|  results.  It  is  possible  tluit 
cost  allocation  can  be  used  t,o  coiic(!al  sid)sidies  by  reducing'  tin;  j)oi'ti()n 
of  pr'ojeid  costs  to  be  rf^paid  by  any  i)nri)ose.  As  a  i-esult,  abuses  can 
occur  in  tin;  cost  allocation  ol"  mult  ipie  purpose  pi'djccis  wliieli  justify 
j^'ivinjj;'  it  catvifu!  attention. 

Allocation  of  costs  a,l,  water  pi'ojecis  is  Frecpienlly  t foul)lesome  unless 
its  function  in  project  fonnulation  and  cost-  dist.fihut  ion  is  under- 
stood.^ In  iiiulliple  puipos(!  water  f)rojects,  cost,  allocation  provides  I  lie 
formula,  for  distributing'  joint,  costs  to  each  project,  purpose.  Joint  costs, 
by  detinition,  cannot  Ix;  physically  id(!ntified  with  any  project  pur- 
pose. l<]conoinic  tli(!ory  is  not  dircictly  adaptable  to  cost  allocation  at 
MUiltipl(!-|)ur'pose  fjovernment,  vva.t,er'  projects  because  it  looks  lo  net 
revenues  or  profits  to  establish  IIh;  value  of  an  in\'eslnienl  rallier  than 
mal<in<^'  an  appoi-t  ionnienl  of  costs.  I^jconomic  theory  holds  Ihal  the 
value  (d'  an  investment  is  delermincul  by  ca|)itali/,in<^'  or  imputinj;'  worth 
on  t,h(!  basis  of  net  r-evenues.  It,  looks  to  the  prevailinj^-  i-ale  of  r-elurn 
in  th(!  mai'ket,  to  detcr-minc  tin;  invc^stnient  valu(^  Over  the  lon^'  rini, 
tli(!  businessman  will  a,djust,  his  inviistmerd,  and  modify  his  product, ion 
to  maximize  his  net,  rvivenucs  or  profits  within  the  limitations  of  the 
mar-ket.-' 

IIow(!ver,  j^'ovcnnnent,  wa,l,er  projects  inlro<iu('e  a  number  (d'  com- 
|)li'.Kit  ii'S.  As  discussed  in  (Miapter  II,  the  market,  for  projeel  vendible 
s(!rvices  is  only  partially  similai-  to  a  tridy  competitive  market  because 
thei-e  is  normally  only  om-  supplier  and  one  pui'chaser  for  a,  ^iven  serv- 
ice ar(!a.  I'^iirlhermoic!,  a  price  aj^fccnKiut,  bct,w<M'n  IIk;  f^overnmenl,  as 
the  supplier,  and  the  purchasctr-  contains  no  r(!(pnr(!meid  that  the  gov- 
ernment maxindze  pr-ofits  by  s(!c,uring  tin;  highest,  return  pftssible.  In- 
stead, governments,  for  jjolicy  reasons,  can  ivduce  [u-iees  Ixdow  cost 
and  subsidize  I  he  operation  with  tax  money  or  other-  fund;;.  The  politi- 
cal ori(;nta,t  ion  under  which  governimart,  oper-atcs  ra,l,her  tharr  tin;  profit 
motiv(!  mak<!s  it,  n(!cessar-y  t,o  liav(!  a  floor  under-  the  pricing  of  vendible 
sei'viccs  arrd,  if  costs  ar-(!  to  be  recovered,  that,  floor  is  the  cost,  of  pi-o- 
vidirrg  the,  s(!rvic(!.  A  further-  difficulty  is  that  whih;  nonv(!rrdibl(^  |)roject 
|)iirposes  prodiic*!  no  r-(!V(^nues,  a  poi-lion  <>\'  joird.  costs  still  must  be 
allocated  to  tlienr.  It,  is  appai-(!nt,  IVom  tin;  abov(!  discirssiorr  that,  (estab- 
lishing investmeiit  value  by  caf)italizing  not  revenues  leads  t,o  difficid- 
ties  when  us(h1  as  a  guide  1,o  wal,ei-  proj(!ct  cost  allocation. 

-The  commilt.cc  )h  liidcbtr'rl  to  ProfeHHor  Dndloy  F.  FoK>'um,  J,'rf)f(>HHor  of  IOcoiidimIch, 
UnlvcTHlty  of  California,  for  anHlHtancc  on  certain  phaHOH  of  cconomk;  llicory  pcr- 
talnlriK  to  cost  allo<;ii1loii. 

•'.Sec  lOcoiKjiiiic  Analy.'ilH,  Ivciiiieth  10.  Boiililliig',  Harper  H.  HrolhcrH,  UcvlHfil  I'lilHlun, 
PI)  707-708. 
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However,  econoiuic'  tlieory  does  offer  certain  useful  princijiles  to 
apply  to  cost  allocation.  First,  revenues  control  the  justifiable  invest- 
ment or  costs  and,  secondly,  cost  allocation  must  tend  towards  a  bal- 
ance in  which  revenues  cover  investment  in  the  long  run.  (.'hapter  II 
has  already  pointed  out  that  the  same  dual  requirement  is  the  proper 
guide  to  ])roject  formulation  and  the  same  two  requirements  reappear 
in  cost  allocation.  The  cost  allocation  process  merely  converts  the  same 
revenue-cost  balance  into  a  more  complex  tool  for  the  determination 
and  limitation  of  costs  in  a  multijile-purpose  project.^  Pk'onomic  theory 
demonstrates  that  revenues  must  be  the  basis  for  the  distribution  of 
joint  costs  to  each  ])roject  purpose.  A  cost  allocation  method  to  achieve 
such  a  distribution  will  be  discussed  later  in  this  chapter. 

As  indicated  previously,  when  the  willingness  to  pay  of  purchasers 
is  unknown,  ability  to  pay  may  be  used  in  the  planning  phase  of  proj- 
ect formulation  to  ap])roximate  revenues  for  the  cost  allocation  process. 
However,  willingness  to  pay  as  demonstrated  by  interim  contracts  must 
be  used  to  measure  revenues  for  cost  allocation  during  the  design  stage. 
For  the  nonvendible  project  purposes,  the  appropriations  made  pur- 
suant to  legislative  authority  should  be  substituted  for  revenues  at  the 
design  phase  of  cost  allocation. 

Many  different  methods  have  been  tried  by  the  federal  government 
in  past  years  for  allocating  project  costs. ^  In  May  1950,  the  Subcom- 
mittee on  Benefits  and  Costs,  after  extensive  study  recommended  the 
separable  costs-remaining  benefits  method.  This  metliod  is  now  widely 
accepted  throughout  the  federal  government  and  is  the  standard  method 
in  use  by  the  Corps  of  Engineers,  the  Bureau  of  Reclamation  and  the 
Soil  Conservation  Service. 

Application  of  the  separable  costs-remaining  benefits  method  of  cost 
allocation  begins  with  a  series  of  individual  computations  which  derive 
the  separable  cost  for  each  project  pui'i)ose,  whether  vendible  or  non- 
vendible.  The  separable  cost  is  computed  by  deducting  the  cost  of  a 
redesigned  project,  which  does  not  contain  the  project  purpose  whose 
separable  cost  is  being  c(miputed,  from  the  total  project  cost.  After 
the  saparable  cost  has  been  computed  for  each  project  purpose,  the 
total  of  the  separable  costs  is  deducted  from  the  total  project  costs. 
The  residual  is  the  joint  costs. 

A  further  calculation  is  necessary  to  provide  a  basis  for  distribut- 
ing the  joint  costs  by  proration  to  each  project  purpose.  This  is  done 

«  The  order  of  progression  or  controlling  factor  in  economic  tlieory  is  from  net  reve- 
nues to  investment  and  from  investment  to  revenues  in  cost  allocation.  The  signifi- 
cant difference  between  cost  allocation  and  economic  theory  is  in  the  controlling 
factor  or  onler  of  progression  but  this  does  not  eliminate  the  need  to  tend  towards 
a  balance.  It  is,  therefore,  necessary  at  all  times  for  revenues  to  cover  costs  while 
tlie  project  costs  are  being  adjusted  to  balance  with  the  market  prices  or  willing- 
ne.ss  to  pay.  This  requires  a  certain  amount  of  trial  and  error  adjustment  of  costs 
and  revenues. 

'"  Kor  a  review  of  some  problems  in  federal  allocation  of  project  costs  see  : 

(a)  Statement  of  Department  of  Water  Resources,  transcript  of  May  15,  1958, 
page  12. 

(b)  The  Allocation  of  Costs  of  Federal  Water  Re.sources  Development  Projects, 
Report  from  the  Subcommittee  to  Study  Civil  Works,  82nd  Congress,  2d 
Session,  House  Committee  Print  No.  23,  Washington,  December  5,  1952. 

(c)  Conservation  and  Development  of  W'ater  Resources,  Senate  C^'onimittees  on 
Interior  and  Insular  Affairs  and  I'ublic  Works  in  connection  with  S.  281, 
S4tl>  Congress,  Government  I'rinting  <  )riice,  January  24,   11(57. 

For  other  discussions  of  the  separable  i-osts-remaining  benefits  methods  of  cost 
allocation,  see  the  report  of  the  Subcommittee  on  lieneflts  and  Costs  or  the  Bu- 
reau of  Reclamation  Manual,  I'art  118. 
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by  deducting  the  separable  cost  for  each  purpose  from  the  benefits  or 
the  alternative  costs  for  each  purpose,  whichever  is  the  lesser.  The 
alternative  cost  is  the  cost  of  the  cheapest  single-purpose  alternative 
capable  of  providing  the  same  project  services.  The  amount  obtained 
is  the  remaining  benefit  for  each  project  purpose.  The  ratio  of  the 
remaining  benefit  for  each  project  purpose  to  the  benefits  for  that 
project  purpose  gives  a  series  of  proportions,  one  for  each  project  pur- 
pose Avhich  is  used  to  compute  the  distribution  of  the  joint  costs  as- 
signed to  each  purpose.  The  cost  allocated  to  each  purpose  is  the  sum 
of  its  separable  cost  and  its  apportionment  of  joint  costs.  The  alloca- 
tion to  each  purpose  is  limited  by  a  floor  which  is  the  separable  cost  and 
a  ceiling  which  is  the  lesser  of  either  the  benefits  or  the  alternative  cost. 

Several  deficiencies  are  apparent  in  the  method.  In  addition  to  its 
great  complexity,  the  foremost  of  its  deficiencies  is  that  alternative 
costs  are  used  to  limit  any  inflation  of  benefits  in  the  project  formula- 
tion process.  In  project  formulation  benefits  are  required  to  exceed 
costs,  but  iu  cost  allocation  only  those  benefits  which  do  not  exceed 
alternative  costs  are  used;  iu  other  words,  the  basis  for  including  costs 
in  the  project  is  nullified  wheu  it  comes  to  the  allocation  and  repayment 
of  the  costs.  The  limitation  of  benefits  by  alternative  costs  leads  to  the 
further  deficiency  that  joint  costs  may  in  fact  be  allocated  on  the  basis 
of  alternative  costs.  Furthermore,  the  ceiling  of  alternative  costs  which 
is  placed  upon  the  total  allocation  to  each  purpose  can  conceal  an  un- 
economic investment  in  a  purpose  because  the  excess  of  costs  must  be 
reassigned  to  other  purposes.  Finally,  any  use  of  benefits  lacks  the 
economic  validit}'  which  can  be  secured  when  revenues  are  used.  The 
separable  costs-remaining  benefits  method  is  an  improvement  over  many 
previously  used  methods  of  cost  allocation  but  it  is  obviously  not  the 
tool  needed  in  California  to  balance  costs  and  revenues. 

A  simpler  and  sounder  method  for  California  to  use  in  allocating 
costs  can  be  constructed  from  the  separable  costs — remaining  benefits 
method,  if  instead  of  using  benefits,  the  joint  costs  are  distributed  on 
the  basis  of  revenues.  The  separable  and  joint  costs  would  still  be  com- 
puted in  the  same  way  but  the  joint  costs  would  be  distributed  to  each 
project  purpose  in  the  same  ratio  as  the  revenues  or  appropriation  for 
that  purpose  bear  to  the  total  of  revenues  and  appropriations  for  the 
project.  Specific  costs  for  each  purpose  can  be  used  in  small  projects 
but  the  computation  of  separable  costs  is  preferable  for  large  complex 
projects  because  the  use  of  separable  costs  reduces  the  amount  of  joint 
costs  to  be  allocated.  Cost  allocation  by  this  method  contains  the  mini- 
mum opportunity  for  manipulation  of  the  allocation  because  willing- 
ness to  pay  in  the  form  of  revenues  for  vendible  services  and  appropria- 
tions for  nonvendible  services  are  used  in  the  allocation  at  the  design 
and  construction  phase.  These  should  be  fixed  amounts  at  the  design 
phase  of  project  formulation. 

The  above  cost  allocation  method  which  the  committee  recommends 
treats  vendible  services  as  nearly  as  possible  within  the  principles  of 
economic  theory  while  allowing  the  nonvendible  project  services  to  be 
treated  in  keeping  with  traditional  government  services.  Thus,  both, 
types  of  project  services  are  not  forced  into  economic  theory  intended 
to  determine  investment  value  nor  are  they  forced  into  the  benefit  ap- 
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proacli  as  is  done  by  the  separable  costs-remaining  benefits  method. 
Each  is  placed  in  its  proper  context  but  both  are  placed  as  nearly  as 
possible  upon  a  comparable  basis  for  tlie  allocation  of  joint  costs. 
Finally,  no  ceiling:  is  placed  on  costs  allocated  to  each  purpose  and  it  is, 
therefore,  possible  to  limit  costs  for  each  purpose  to  its  revenues  or 
appropriations. 

A  second  cost  allocation  method,  the  use  of  facilities,  involves  a  dis- 
tribution of  costs  based  on  the  proportion  of  use  of  the  facilities  for  each 
purpose.  It  is  i)referable  in  those  cases  where  there  are  only  two  or  three 
purposes  with  clearly  identifiable  capacity  requirements  such  as  in 
aqueducts  and  where  joint  costs  are  not  involved. 

No  method  of  cost  allocation  should  be  considered  to  be  free  of  pos- 
sible bias  or  manipulation.  The  application  of  any  method  leaves  large 
areas  of  discretion  in  the  computational  work  and  the  assumptions 
made,  particularly-  with  respect  to  computation  of  separable  costs.  How- 
ever, if  a  project  is  properly  formulated  and  the  costs  of  alternatives, 
as  well  as  the  sizing  of  facilities  have  been  properly  evaluated,  the  sep- 
arable cost  should  be  reliable  and  realistic.  Even  so,  the  interested 
public  should  carefully  review  the  computation  to  assure  that  excessive 
allocations  of  cost  have  not  been  made  to  nonvendible  project  purposes. 
The  prospective  purchasers  of  project  services  should  carefully  review 
the  allocations  to  vendible  services  because  these  allocations  are  the 
floor  under  the  pricing  of  the  project  services  they  purchase. 


IV.     PRICING  AND  REPAYMENT  OF  VENDIBLE 
SERVICES 

The  preceding  chapters  have  been  built  upon  the  predominant  view 
of  the  witnesses  before  the  committee  and  the  committee's  own  conclu- 
sion that  revenues  from  each  vendible  project  purpose  should  fully  re- 
pay the  allocated  costs  of  providing  that  purpose.  These  chapters  have 
also  shown  that  full  repayment  can  best  be  achieved  by  market  pricing, 
to  the  extent  it  can  be  applied  to  a  water  project  and  that  it  is  the 
only  rational  and  economically  sound  pricing  basis  in  our  economic 
order.  The  pertinent  aspects  of  project  formulation  and  cost  allocation 
have  been  discussed  in  order  to  assure  that  the  planning  and  construc- 
tion of  state  projects  will  support  rather  than  subvert  a  market  pricing 
system.  It  now  remains  to  apply  these  principles  to  pricing  water  and 
power  and  to  analyze  the  problems  associated  with  such  pricing. 

PRICING  BASIS 

Market  pricing  of  water  or  power  are  not  true  examples  of  market 
pricing  because  limitations  on  price  are  established  by  the  State  in  the 
public  interest.  In  the  pricing  of  water  to  irrigation,  industry,  and 
domestic  users,  the  State  and  the  purchaser  are  the  only  two  entities 
in  a  given  transaction  and  they  determine  the  market  price  which  is  not 
expected  to  be  higher  than  the  costs.  In  the  pricing  of  power,  there  is 
an  existing  market  with  prices  established  by  the  State  Public  Utilities 
Commission  upon  the  basis  of  fair  investment  value  plus  a  fair  return 
upon  investment.^  The  fair  return  upon  investment  a.llowed  by  the 
Public  Utilities  Commission  is  the  equivalent  of  an  adequate  interest 
rate  on  state  bonds  which  will  induce  investors  to  purchase  the  bonds. 
Although  market  pricing  of  water  and  power  are  similar  in  that  costs 
plus  interest  constitute  the  rate  base,  a  practical  difference  lies  in  the 
costs  included  in  the  pricing  base  and  the  use  of  amortization  on  water 
projects  instead  of  depreciation. 

A  true  market  pricing  system  can  contain  no  subsidies  or  excessive 
profits  because  competition  will  quickly  adjust  prices  and  investment 
values  to  eliminate  any  excessive  returns.  Producers  pricing  their  goods 
at  less  than  cost  and  purchasers  paying  too  much  for  the  goods  are 
forced  from  the  market.  Large  profit  margins  will  bring  more  compe- 
tition into  a  lucrative  market  and  force  a  downward  adjustment  of 
profits.  In  the  long  run,  a  true  market  pricing  system  will  tend  towards 
an  equilibirum  based  upon  cost  plus  a  fair  return.  Market  pricing  does 
not  mean,  however,  that  the  value  of  the  goods  to  each  purchaser  is 
exactly  the  same  even  though  all  purchasers  pay  the  same  price.  The 
value  of  the  goods  to  each  purchaser  can  vary  with  the  need  and  use 
each  has  for  the  goods. 

1  The  law  on  utility  rate  making  is  complex.  For  a  brief  statement  see  the  commen- 
tary in  volume  57,  Wests  Annotated  California  Code. 
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The  value  of  i^roject  water  to  each  purchaser  will  vary  and  the 
State's  price,  which  only  covers  costs,  will  not  fully  reflect  these  varia- 
tions in  value.  Different  cropping  patterns,  manap:erial  efficiencies,  dis- 
ti'ibution  costs,  sizes  of  operation  and  other  factors  will  cause  the  value 
of  the  water  to  vary  among;  purchasers.  Local  distributing  agencies 
have  the  ])rerogative  to  price  water  to  the  ultimate  purchaser  upon  a 
combination  of  tolls  and  assessments  which  can  partially  equalize  the 
payment  for  water  according  to  the  value  of  water  to  the  different 
])ur('hasers.  The  water  will  not  be  cheap  compared  to  present  supplies 
and  full  repayment  will  require  the  distributing  agency  to  secure  a  fair 
share  of  costs  from  all  properties  and  persons  who  receive  any  sul)- 
stantial  value  from  the  water  supply. 

With  any  pricing  policy,  it  can  be  expected  that  water  resources 
development  by  the  State  will  provide  some  residue  of  benefit  above  and 
beyond  the  ]irices  paid  for  the  w^ater  or  there  is  no  incentive  to  use 
the  water.  Both  recipients  of  project  services  and  adjacent  communi- 
ties will  probably  have  a  larger  residue  of  benefit  than  the  general 
public.  These  benefits  constitute  one  of  the  main  reasons  for  state  con- 
struction of  the  project.  It  is  implicit,  therefore,  in  such  a  governmental 
activity  that  benefits  will  result.  The  willingness  of  the  public  to  allow 
the  State's  credit  to  be  used  to  create  these  benefits  is  tested,  among 
other  factors,  by  submitting  the  bond  financing  proposal  to  the  electorate 
for  approval.  The  question  for  consideration  in  this  report  is  whether 
any  benefits  attributable  to  a  state  pricing  policy  occur  in  such  a  pat- 
tern and  quantity  as  to  be  judged  excessive.  A  special  problem  and 
an  unusual  opportunity  to  secure  excessive  benefit  can  occur  amoiig 
irrigation  water  users  since  a  water  supply  is  provided  for  direct  appli- 
cation on  private  farm  lands. 

In  furnishing  water  to  farm  and  other  lauds,  excessive  benefit  can 
occur  if  there  is  (a)  subsidy,  (b)  land  enhancement  attributable  to 
subsidy  or  (c)  land  enhancement  without  subsidy.  P>oth  the  consensus 
of  testimony  before  the  committee  and  the  conclusion  of  the  committee 
have  been  that  there  should  be  no  subsidy  to  irrigation  water  users  or 
other  purchasers  of  vendible  services.  The  committee  gave  careful  at- 
tention to  the  elimination  of  subsidy  because  it  has  been  generallj' 
conceded  that  eliminating  subsidy  removes  the  need  for  an  acreage 
limitation.  A  subsidy  occurs  when  a  project  service  is  furnished  at  less 
than  cost  and  government  makes  up  the  revenue  deficiency  from  other 
sources.  Government  frequently  limits  or  conditions  the  subsidy  to 
further  a  public  purpose. 

In  order  to  eliminate  subsidy,  Chapter  II  has  pointed  out  that  great 
care  must  be  exercised  to  assure  that  capacity  in  project  facilities  is 
provided  only  when  a  repayment  contract  covers  the  addition  of  such 
cai)acity.  Providing  cai)acity  for  which  no  payment  is  made  would  re- 
sult in  both  subsidy  and  uncon.scionable  land  eidiancement.  Any  benefit 
attributable  to  subsidy  is  eliminated  by  the  reciuirement  in  ])roject 
formulation  that  revenues  cover  costs  for  each  purpose. 

Land  enhancement  attributable  to  subsidized  water  results  because 
a  part  of  the  subsidy  is  capitalized  as  increased  land  values.  In  the 
long  run,  the  chief  beneficiary  of  cheap  water  is  apt  to  be  the  land- 
owner who  may  or  may  not  be  the  farmer.  Eliiniiiating  subsidy  also 
removes  this  windfall  land  enhancement. 
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Without  any  subsidy,  land  enhancement  can  still  occur  to  some 
limited  degree  irrespective  of  the  land  use.  Furnishing  a  supply  of 
water,  whether  used  for  farming,  industry,  urban  development,  recre- 
ation, salinity  repulsion,  navigation  or  to  replace  diminishing  ground 
water  supplies  will  tend  to  sustain  or  enhance  the  value  of  land.  In 
addition,  surrounding  nonproject  lands  may  be  enhanced  because 
project  water  supplies  either  indirectly  add  to  their  ground  water 
supplies  or  release  some  existing  ground  water  supplies  for  their  use. 

Concern  has  been  expressed  that  any  land  enhancement  attributable 
to  government  development  of  natural  resources,  even  when  there  is  no 
subsidy,  should  be  limited  to  some  undefined  small  individual  land 
ownership  by  either  charging  premium  prices  for  water  or  by  placing 
special  taxes  on  larger  landholdings.  One  of  the  difficulties  in  limita- 
tions that  do  not  arbitrarily  restrict  water  to  a  specified  acreage  is 
the  problem  of  administration.  For  example,  the  determination  of  the 
increment  of  enhanced  value  of  farmlands  attributable  to  the  addi- 
tion of  a  water  supply,  even  with  a  full  repayment  policy,  involves 
isolating  this  factor  from  enhancement  attributable  to  other  invest- 
ments in  land  leveling,  drainage,  water  supply  facilities,  leaching,  fer- 
tilizing, adding  buildings,  roads,  or  fences,  and  the  establishment  of 
vineyards,  orchards  or  similar  perennial  plantings.  Supporters  of  limi- 
tations sometimes  make  the  error  of  assuming  that  land  enhancement 
resulting  from  the  added  value  of  investments  made  by  the  farmer  is 
attributable  to  a  water  supply.  Such  an  error  can  lead  to  overcalcula- 
tion  of  the  extent  of  land  enhancement.^ 

It  has  already  been  pointed  out  that  some  residual  of  benefits  and 
this  probably  includes  land  enhancement,  must  remain  after  the  water 
is  paid  for  irrespective  of  who  uses  the  water  or  for  what  purpose. 
Otherwise  there  will  be  no  incentive  to  use  the  water.  It  has  only  been 
assumed  and  not  demonstrated  by  proponents  of  limitations  that  under 
a  state  full-repayment  policy,  land  enhancement  or  other  benefit  occurs 
which  warrants  or  can  support  a  premium  price  or  special  tax.  The 
belief  that  there  is  land  enhancement  which  is  sufficient  to  require  a 
limitation  when  there  is  no  subsidy  may  be  a  transfer  of  attitude  from 
federal-subsidized  projects  to  a  state  project  without  recognizing  the 
differences  between  federal  and  state  programs.  Furthermore,  the  com- 
mittee has  received  no  reasonable  explanation  why  excessive  enhance- 
ment is  claimed  to  result  only  from  irrigation  water  deliveries  and  not 
from  other  project  purposes.  It  is  true  that  irrigation  water  is  more 
directly  dedicated  to  service  irrigated  lands,  because  of  the  facilities 
needed  to  deliver  the  large  quantities  of  water  used  by  irrigation,  than 
is  the  case  with  other  purchasers  of  project  services.  This  fact,  how- 
ever, does  not  necessarily  relate  to,  nor  does  it  control,  the  amount  of 
land  enhancement  involved.  Land  enhancement  is  a  function  of  the 
profitableness  of  the  use  to  which  the  water  is  put.  Merely  because 
enhancement  of  irrigated  lands  is  readily  isolated  and  identified  does 
not  mean  that  enhancement  is  a  function  of  land  ownership  per  se. 

-  Extemporaneous  testimony  of  California  Labor  Federation,  AFL-CIO,  before  the 
committee.  Also  see  statement  of  the  same  agency  submitted  to  Senate  Fact 
Finding  Committee  on  Water,  November  19,  1959. 
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The  committee  has  concluded  that  a  full-repayment  i)oliey  with  no 
subsidy  is  the  most  economically  sound  and  easilj'  administered  re- 
straint upon  excessive  land  enhancement  that  the  State  can  adopt  in 
its  water  pricing.  It  has  further  concluded  that  pricing  water  to  recover 
costs  also  most  effectively  and  fairly  secures  the  necessary  revenues 
for  repaj-ment  purposes.  Full  repaj^ment  recovers  a  larger  portion  of 
the  project  benefits,  including  some  portion  of  inereased  land  value,  to 
pay  for  the  project  than  does  a  subsidized  price.  It  follows  that  there 
should  be  no  limitation  on  water  deliveries  except  a  full  repayment  of 
costs. 

It  was  generally  agreed  by  witnesses  that  the  State  should  charge  a 
one-rate,  zoned  price  for  water  consisting  of,  (a)  a  capacity  charge  to 
repay  principal  and  interest  on  the  aqueduct  capacity  designated  for 
the  purchaser,  (b)  a  demand  charge  to  cover  the  operation,  mainte- 
nance and  replacement  costs  of  the  actual  quantity  of  water  delivered 
at  any  time  to  the  purchaser,  and  (c)  a  Delta  Pool  charge  representing 
tJie  cost  of  furnishing  water  at  the  Delta.^  The  demand  cliarge  and  the 
repayment  to  the  Delta  Pool  would  contain  escalation  clauses  to  permit 
revision  of  charges.  The  demand  charge  would  xavy  with  the  costs  of 
energy  for  pumping  and  the  Avages  for  labor  to  operate  and  maintain 
tlie  facilities.  The  payment  at  the  Delta  Pool  would  increase  with  the 
addition  of  new  projects  needed  to  supply  the  water  at  the  pool  or  de- 
crease when  projects  supplying  water  to  the  Delta  Pool  have  been  paid 
off".  The  capacity  charge  would  pay  off  the  construction  costs  financed 
by  the  bonds  issued  for  aqueduct  facilities  and  would,  therefore,  termi- 
nate when  the  capital  repayment  obligation  specified  in  the  repayment 
contract  is  completed.  The  committee  has  not  studied  in  detail  the  prob- 
lems of  operating  a  Delta  Pool  and  recommends  that  more  study  of 
tiie  Delta  Pool  be  undertaken. 

The  net  effect  of  using  a  one-rate,  zoned  price  for  water  is  to  elimi- 
nate the  need  for  the  State  to  differentiate  in  either  its  pricing  or  water 
deliveries  between  water  intended  for  agriculture,  industry  or  domestic 
use.  The  State  would  sell  at  wholesale  and  the  local  distributing  agen- 
cies would  make  whatever  differentiation  with  respect  to  ultimate  use 
would  best  serve  the  local  conditions.  This  principle  is  very  important 
to  irrigation  water  users  because  applying  w'ater  to  farmlands  is  gen- 
erally reflected  in  a  substantial  increase  in  commerce  and  trade  through- 
out the  irrigated  area  and  in  the  adjacent  communities.^  In  appear- 
ances before  the  committee,  local  businessmen  recognized  this  benefit 
and  expressed  willingness  to  assume  some  reasonable  portion  of  tlie  re- 
payment burden  for  irrigation.  Assistance  from  secondary  beneficiaries 
10  help  repay  irrigation  costs,  usually  by  an  assessment  on  real  prop- 
erty, has  been  used  by  the  Bureau  of  Reclamation  with  considerable 
success  in  the  "conservancy  district." 

» See  Appendix,   page  A-229,   for  an   excellent   s;tatement  by   the   Southern   California 

Water  Co-ordlnatins  Conference  on  a  three-part  rate. 
*  This  effect  is  well  doounieiitefl   in   "Tlie  Contribution  of  Irrigation  and   the  Central 
Valley  Project  to  the  Economy  of  the  Area  and  the  Nation." 

The  Hoover  Commission  Task  Force  on  Water  Resources  and  Power  made  a 
vi-ry  strong  observation  on  this  point : 

"It  has  long  been  recognized  that  increase  in  property  values  of  agricultural 
lanfl."'  under  Irrigation  development  is  at  least  matcliod  and  usually  exceeded  by 
the  increase  In  value  of  nonagricultural  suburban  and  urban  areas.  Indeed,  it 
.soems  that  from  these  latter  areas  actually  comes  much  of  the  great  jjressure  for 
expansion  of  irrigation.  Entirely  too  frequently  demand  for  an  irrigation  project 
stems  from  main  street  rather  than  from  the  farming  area  itself."  Volume  2, 
page  630. 
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The  committee  explored  in  detail  the  use  of  the  conservancy  district 
in  Solano,  Santa  Barbara  and  Ventnra  Counties  for  the  repayment  of 
Bureau  of  Reclamation  projects  in  those  areas.-''  Each  county  firmly 
supported  the  technique  and  the  committee  found  that  its  application 
had  been  satisfactory.  In  the  Southern  California  area,  the  major  water 
agencies  are  already  operating  under  relatively  flat  rates  for  water, 
irrespective  of  use,  with  any  resulting  revenue  deficiency  being  made 
up  by  property  assessments.  While  this  is  not  precisely  the  concept 
of  the  conservancy  district,  which  these  agencies  also  support,  it  is 
roughly  similar  in  eifect  and  can  be  considered  the  equivalent  of  a 
conservancy  district. 

The  committee  found  wide  support  in  California  for  the  use  of  the 
conservancy  district  coupled  with  a  one-rate,  zoned  price  system  in 
which  the  State  charged  one  price  for  water  at  each  zone  along  the 
aqueduct.  A  zone  is  defined  as  an  aqueduct  section  along  which  the 
pumping,  operation  and  construction  costs  are  substantially  the  same. 
The  one-rate,  zoned  price  removes  from  the  State's  purview  not  only 
consideration  of  pricing  to  the  ultimate  consumer  of  the  water  but  also 
the  related  questions  of  subsidy,  quantity  discounts,  premiums,  or 
the  equalization  of  values  by  combinations  of  water  tolls  and  assess- 
ments. It  should  be  noted  that  a  one-rate,  zoned  price  does  not  solve 
these  problems,  but  leaves  them  to  the  local  public  distribution  agency 
which  is  closer  to  the  ultimate  water  user  and  local  business  interests. 
These  local  people  know  best  the  advantages  of  bringing  water  to  the 
area  and  how  much  it  is  worth  to  both  the  farmer  and  the  local 
business  community.  Under  a  one-rate,  zoned  price  it  would  be  possible 
for  the  local  agencies  to  equalize  the  value  of  the  water  to  various 
users  by  combinations  of  assessments  and  water  tolls  which  consider 
both  the  type  of  use  and  the  profitableness  of  its  use.  This  is  a  long 
standing  principle  of  the  irrigation  district  movement  in  California. 
Where  irrigation  districts  do  not  exist  and  large  land  ownerships  are 
most  concentrated  as  in  certain  large  agricultural  areas  of  the  San 
Joaquin  Valley,  there  are  only  minor  adjacent  urban  communities.  In 
these  areas  of  large  land  ownerships  the  cost  of  the  water  must,  there- 
fore, fall  almost  exclusively  on  the  large  landowner. 

Virtually  all  the  identifiable  agencies  now  anticipating  receiving 
irrigation  water  from  the  State  have  indicated  their  support  for  a 
one-rate,  zoned  price  based  upon  no  state  subsidies.  The  Department 
of  Water  Resources  indicates  its  computations  of  ability  to  pay  show 
that  these  agencies  can  afford  to  purchase  project  water  on  this  basis. 

AGRICULTURAL  SURPLUSES 

There  are  a  number  of  special  problem  areas  in  pricing  vendible 
services  to  which  the  committee  has  given  detailed  attention.  Any  state 
irrigation  repayment  policy  must  contemplate  the  well-established 
policies  of  the  Bureau  of  Reclamation  as  well  as  an  array  of  economic 
and  political  farm  problems  ranging  from  surplus  crops,  price  supports 

=  The  Kern  County  Board  of  Supervisors  submitted  a  resolution  supporting-  this  prac- 
tice. See  Appendix,  page  A-97.  Mr.  Kenneth  Kuney,  representing  tlie  Tulare 
Chamber  of  Commerce,  outlined  a  somewhat  similar  approach  taken  by  the  City 
of  Tulare.  See  Appendix,  page  A-100. 

The   details  of  the   Solano,    Santa   Barbara,   and   "Ventura   Projects   are   in   the 
committee's  files,  but  also  see  Appendix,  pages  A-26  to  A-29. 
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and  soil  bauks  to  the  international  complications  of  dumpinji  surplus 
cro])s  on  foreijjn  markets.  IMost  of  these  are  national  rather  than  state 
problems  but  they  Avill  alTect  the  ability  of  California's  ajj^riculture 
to  repay  the  costs  of  a  state  project. 

Agriculture  is  an  important  part  of  the  State's  economy.  The  long- 
range  desire  of  this  sector  of  the  State's  economy  to  expand  is  normal 
and  part  of  such  expansion  is  probably  justified  by  the  forecasts  of 
increasing  population  and  increased  demands  for  agricultural  products. 
Nevertheless,  the  nation  faces  a  problem  of  agricultural  overproduction 
which  is  working  hardships  on  both  farmers  and  taxpayers.  Although 
we  are  fortunate  to  have  a  sup])ly  of  food  and  fiber  which  exceeds  our 
needs,  the  very  abundance  of  this  supply  creates  problems  which  are 
well  known.'''  The  magnitude  of  this  oversupply  indicates  that  the 
nation's  farm  policies  face  some  readjustment. 

« The  Committee  for  Economic  Development  has  stated  its  view  of  the  farm  surplus 
problem  in  its  report  "Toward  a  Realistic  Farm  Program,"  December  1957,  pages 
5  to  6  : 

"In  the  last  quarter  century  we  have  spent  well  over  $22  billion  on  programs 
tu  help  the  American  farmer.  About  half  was  spent  to  stabilize  farm  prices  and 
income.  We  have  spent  another  $22  billion  on  other  programs,  such  as  purchases 
i)f  farm  products  for  foreign  assistance,  not  specifically  designed  for  agricultural 
aid,  but  of  direct  or  indirect  benefit  to  the  farmer.  In  mid-1957  the  government 
was  holding  $7J  billion  of  surplus  farm  products. 

"Yet,  despite  these  vast  outlays  of  public  funds,  farm  income  is  declining.  It 
has  declined  about  30  percent  from  1951  through  1956.  This  decline  has  occurred 
in  the  face  of  a  general,  higli  level  of  prosperity  and  growth  of  population  that 
have  increased  total  domestic  consumption  of  United  States  agricultural  products 
by  11  percent  over  the  past  decade. 

"There  is  only  one  reasonable  conclusion  from  this:  our  farm  programs  have 
not  accomplished  their  announced  purpose  of  'stabilizing,  supporting  and  pro- 
tecting farm  income  and  prices.*  In  fact,  our  farm  programs  have  worked  in 
the  long  run — as  we  show  here — to  make  the  farmer's  position  increasingly  inse- 
cure. 

"The  farm  problem  is  complex  in  the  extreme.  But  the  liasie  difficulty  with 
pre.sent  public  agricultural  policy  is  simple:  in  trying  to  underwrite  farm  prices 
and  income,  it  perpetuates  an  unreal  price  structure  that  oiieouiagos  overpro- 
duction of  farm  products  and  keeps  too  many  people  in  farming,  resulting  in 
ever-growing  surpluses  of  foods  and  fibers  in  government  storehouses,  surpluses 
that  weigh  down  the  very  price  structure  public  policy  tries  to  underpin. 

"Thus,  under  present  conditions,  public  policy  can  only  react  t  >  tlv  growing 
insecurity  of  the  farmer  by  increased  outlays  for  price  and  income  support,  en- 
couraging the  farmer  to  imprison  himself  ever  more  hopelessly  in  liis  own  basket 
of  plenty,  the  while  drawing  an  ever  larger  tax  tribute  from  the  public  for  the 
purpose  of  keeping  the  public's  food   and   fiber  bills  artificially   high. 

"Basic  to  every  other  defect  is  the  economic  waste  involved  in  public  policy 
that  keeps  people,  and  material  resources,  at  work  producing  surpluses  of  farm 
products  while  the  nation  is  straining  to  fulfill  simultaneously  its  desires  for 
II'  )n()mic  growth  and  national  security. 

"Such  policy  makes  no  sense,  from  the  standpoint  of  the  farmer,  of  the  public 
at  large  (including  the  farmer),  or  of  the  national  well-being." 

The  Hoover  Commission  Taslv  FfU'ce  on  Water  Kesources  and  Power  com- 
mented : 

"The  task  group  has  examined  the  question — why  should  more  irrigated  land 
lie  developed  when  we  have  crop  surpluses?  But  in  the  examination  it  found 
tliat  farm  policy  has  a  considerable  influence  on  irrigation  development,  not 
ttirough  effect  on  feder.il  irrigation  development,  but  in  the  much  larger  field  of 
private  development. 

"With  the  possible  exception  of  cotton,  there  are  no  significant  surpluses  of 
agricultural  commodities  produced  on  irrigated  land  in  the  West.  Price  support 
for  cotton  lias  caused  a  material  increase  in  irrigation  on  a  Itasis  that  will  not 
i)e  permanent.  Tlie  irrigation  works  for  mucli  of  tlie  rc.cently  developed  C)tton 
areas  have  been  provided  entirely  by  private  initiative,  but  the  whole  program 
has  been  heavily  sub-^iidized  because  of  cotton  support. 

"In  Central  Arizona  more  than  three  million  acre-feet  of  wafi'r  are  being 
mined  from  tlie  ground  water  annually  for  raising  of  cotton.  More  tlian  1.5 
million  acre-feet  are  being  mined  annually  in  the  western  great  plains  of  Texas. 
Ill  an  area  west  of  the  Pecos  River,  300,000  or  100,000  acre-feet  are  mined  annu- 
ally for  the  same  purpose.  Mucli  of  this  development  will  gradu;illy  disappear  as 
pumping  costs  increase  becau.se  of  lowered  ground  water  levels,  or  when  the  price 
of  cotton  Is  reduced,  or  both. 

"Tlie  task  uroui)  is  perturheil  but  makes  no  comment  on  an  agricultural  pro- 
gram which  will  distort  a  wliolly  economic  and  desirable  effort — crop  production, 
efficiently  and  at  low  cost — to  one  of  r.nising  a  cr<ip  for  the  purpose  of  selling  it 
to  the  Federal  Oovernment."  Volume  Two,  page  635.  Commission  on  Organiza- 
tion of  the  Executive  Branch  of  the  Government. 
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California  cannot  correct  the  nation's  overproduction  of  farm  com- 
modities but  it  need  not  aggravate  it  or  unnecessarilj^  expose  the  repay- 
ment of  its  projects  to  jeopard.y  from  revisions  in  federal  farm  policies. 
The  taxpayers  of  California  contribute  about  10  percent  of  the  billions 
of  dollars  in  federal  expenditures  to  help  alleviate  agricultural  over- 
production. California 's  contribution  in  taxes  to  federal  farm  programs 
is  greater  by  several  times  than  the  annual  capital  requirements  for  a 
state  water  development  program.'^  Thus,  to  a  certain  extent,  if  Cali- 
fornia should  subsidize  state  irrigation  water  its  taxpayers  would  help 
pay  for  agricultural  water;  would  pay  for  federal  taxes  to  buy  up 
surplus  farm  production  and  to  store  substantial  amounts  of  food  and 
fiber  not  needed  at  this  time  or  in  the  immediate  future. 

However,  the  farm  surplus  picture  is  fortunately  not  quite  so  dark 
for  California  as  for  some  other  states.  Although  there  have  been  size- 
able federal  expenditures  in  California  for  both  the  soil  bank  and 
surplus  crops  in  the  past  few  years,  the  crops  grown  on  irrigated  lands 
in  California  are  not  generally  under  federal  price  support.^  California- 
grown  citrus,  nuts,  grapes,  row  crops,  fruits,  tomatoes,  et  cetera,  are 
marketed  without  federal  price  supports  although  some  of  the  commod- 
ities in  this  category  are  under  state  marketing  orders.  Production  of 
these  and  a  variety  of  other  commodities  is  already  increasing  without 
state  projects  because  existing  districts  are  expanding  their  facilities, 
new  districts  are  being  formed,  and  new  federal  projects  are  being 
constructed. 

The  committee  has  no  specific  evidence  on  how  much  the  State's 
agricultural  production  can  expand  but  general  indications  are  that 
expansion  is  limited.  The  California  Department  of  Agriculture  has 
advised : 

"We  are  not  aware  of  any  crops  grown  in  California  on  irrigated 
land  now  normally  in  short  supply  either  locally  or  nationally.  In 
fact,  many  of  our  fruit,  nut  and  vegetable  crops  are  ordinarily  in 
good  supply  by  comparison  with  market  requirements.  Peaches  are 
being  produced  in  overabundance.  Potatoes,  lettuce  and  melons, 
too,  are  being  produced  in  overabundance.  Also,  such  crops  as 
cotton  and  rice  are  in  ample  supply.  California  cotton  is  in  a  rela- 
tively favorable  position,  however,  because  our  cotton  is  of  a  staple 
which  normally  brings  market  price  premiums.  Furthermore,  in 
California  cotton  is  produced  more  generally  with  machine  methods 
than  in  the  older  cotton-producing  areas  of  the  United  States. 

' '  We  are  not  aware  of  any  agricultural  crop  grown  in  California 
on  irrigated  land  for  which  increased  acreage  should  be  developed 
in  the  immediate  future,  with  the  possible  exception  of  alfalfa. 
This  is  because  of  its  soil-improvement  characteristics  and  its  im- 
portance as  a  feed  for  livestock  and  poultry.  ... 

"'  The  gross  cost  to  the  State's  taxpayers  for  the  federal  farm  program  was  approxi- 
mately $300,000,000  in  1953  and  $640,000,000  in  1958.  The  net  cost  is  less  be- 
cause some  returns  are  realized  by  the  Federal  Government  from  disposal  of 
these  surplus  commodities. 

8  In  1957  soil  bank  payments  in  California  were  $14,851,722  for  192,977  acres  and  in 
1958,  $8,744,675  for  134,346  acres.  California  products  placed  under  price  sup- 
ports in  1956  were  $20,141,431  and  in  1957  were  $30,304,536.  In  addition,  large 
amounts  of  products  were  placed  in  purchase  agreements  at  no  current  cost  to 
the  federal  government. 
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"With  improved  technolojyy,  yields  i)or  acre  have  increased  be- 
yond previous  expectations.  Such  progress  is  still  taking  place. 
The  additional  irrigated  agricultural  acreage  needed  for  California 
in  the  immediate  future  is  more  particularly  to  offset  tliat  which 
is  being  diverted  to  nonfarm  uses.  Otlierwise,  the  need  is  for  only 
gradual  expansion.  In  terms  of  water  use,  however,  many  under- 
ground sources  of  water  have  been  drawn  down  to  uneconomic 
levels,  and  need  to  be  augmented  by  surface  water  sources. 

"The  need  for  expansion  in  irrigated  agriculture  for  the  period 
1970  to  1980  will  depend  in  a  large  measure  upon  population  trends 
in  California,  specifically,  and  in  the  nation  generally.  By  1975, 
population  in  California  may  reach  approximately  25,000,000  per- 
sons, or  something  approaching  an  increase  of  about  seventy-five 
percent  (75%)  over  recent  numbers.  Nationally,  the  increase  is 
likely  to  be  approximately  thirty  percent  (30%),  which  is  less 
dramatic,  but  nevertheless  very  substantial.  Furthermore,  diets 
are  likely  to  continue  a  recent  and  present  trend  toward  more 
fruits,  leafy  vegetables,  poultry  and  eggs,  red  meats  and  dairy 
products,  with  fewer  potatoes  and  cereal  grains,  including  rice. 
California  will  need  a  substantial  increase  in  the  use  of  land  suit- 
able for  the  production  of  fruits  and  leal'y  vegetables,  and  a  more 
intensive  use  of  land  for  feeds  for  animal  products.  Acreage  in- 
creases for  cotton,  potatoes  and  rice  need  not  be  substantial. 

"Through  the  decade  indicated  (1970-1980),  acreage  increase  in 
California  need  not  parallel  increases  in  population.  An  increasing 
percentage  of  our  production  will  be  marketed  within  the  State, 
and  a  lesser  percentage  of  our  production  will  be  marketed  in  out- 
of-state  markets  because  our  rising  costs  of  transportation  and 
marketing  are  making  tlie  movement  of  our  products  to  midwestern 
and  eastern  markets  increasingly  difficult.  Furthermore,  advance- 
ment in  technology  very  likely  will  continue,  a  development  which 
will  make  it  possible  to  produce  more  products  from  the  acreages 
available  than  has  been  the  case  in  the  past ;  although  irrigated 
land  acreage  of  necessity  will  be  increased  gradually,  this  rate  of 
increase  may  not  prove  so  rapid  in  California  as  population  in- 
creases would  tend  to  indicate."^ 

The  problem  of  furnishing  additional  water  supplies  to  California's 
agriculture  may  be  stated  simply,  even  though  its  solution  is  not  simple. 
It  is  to  pace  the  expansion  of  agricultural  water  supplies  for  new  lands 
and  overdrawn  ground  water  basins  without  causing  overi)roduction 
of  crops.  jMarket  pricing  of  water  does  not  resolve  this  problem  but  it 
does  not  aggravate  the  problem  of  farm  surpluses  in  the  same  way  as 
subsidized  water. 


"Letter  to  the  Cliairman   from   State  ]~>oi):irlniciit  of  Agriculture,   dated   January   30, 
1959.  See  Appendix,  page  A-164. 
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BUREAU  OF  RECLAMATION  POLICIES 

Careful  and  conscientious  consideration  has  been  given  to  the  policies 
of  the  Bureau  of  Keclamation  and  to  the  appeals  for  their  adoption  in 
California.  Federal  programs  and  policies  primarily  serve  national  pur- 
poses and  objectives  so  that  what  is  appropriate  as  a  federal  policy  is 
not  necessarily  appropriate  as  a  state  policy.  There  are  several  overall 
reasons  why  federal  reclamation  policies  were  not  found  to  be  appropri- 
ate for  California. 

First,  federal  reclamation  policy  has  evolved  from  a  long  series  of 
controversial  policy  changes  with  roots  going  back  50  years.  Its  original 
concept  was  merely  the  investment  of  interest-free  money  received 
from  the  disposition  of  public  lands  to  build  projects  for  the  improve- 
ment of  public  lands.  Later,  the  Bureau  of  Reclamation  began  using 
power  and  municipal  and  industrial  water  revenues  to  repay  irrigation 
costs  and  also  received  federal  tax  moneys  to  finance  construction.  Along 
with  the  relaxation  of  repayment  policies,  there  occurred  a  shift  from 
project  construction  which  benefited  public  lands  to  project  construc- 
tion which  primarily  benefited  private  lands. 

The  public  interest  required  a  limitation  on  benefits  accruing  to 
private  lands  which  the  160-acre  limitation,  as  it  was  originally  incorpo- 
rated in  Reclamation  Law  from  the  homestead  program,  did  not  pro- 
vide. New  limitations  were  added  to  Reclamation  Law  in  the  form  of 
recordable  contracts  and  stringent  anti-speculation  provisions.  Recla- 
mation Law  is  presently  highly  controversial  with  both  powerful  critics 
and  supporters.  It  may  be  surmised  that  any  similar  state  program 
which  provides  highly  subsidized  water  may  lead  to  extensive  unearned 
benefits  and  will  be  exceedingly  controversial  because  the  public  interest 
will  tend  to  limit  and  condition  the  receipt  of  the  extensive  benefits 
provided.  There  is  room  for  doubt  in  view  of  the  testimony  before  the 
committee  that  a  water  program  of  the  extensive  scope  contemplated 
by  the  State  would  ever  become  a  reality  if  it  contained  such  inherently 
controversial  provisions. 

Second,  it  makes  a  difference  to  California 's  economy  and  the  policies 
the  State  should  adopt  whether  the  state  or  federal  government  con- 
structs a  project.  If  the  federal  government  constructs  a  project  in 
California,  the  State  benefits  from  the  influx  of  capital.  This  is  a  net 
gain  to  California's  economy  as  an  individual  state  even  though  Cali- 
fornia pays  a  portion  of  federal  taxes.  But  when  the  State  does  the 
same  thing  on  a  relatively  statewide  basis  or  for  a  local  project,  it  is 
only  taking  money  from  one  pocket  and  putting  it  into  another,  for 
there  is  generally  no  inflow  of  capital. 

Third,  the  use  of  bonds  in  California  to  finance  projects  requires 
the  State  to  find  some  method  to  pay  the  interest  on  these  bonds  if 
irrigation  water  users  do  not.  Interest  is  foregone  on  irrigation  costs 
of  federal  projects.  The  federal  interest  costs  are  diffused  and  concealed 
by  the  use  of  appropriations  instead  of  bonds. 

Fourth,  Messrs.  McGauhey  and  Erlich  of  the  University  of  Cali- 
fornia have  pointed  out  that  the  future  economic  growth  of  California 
will  depend  primarily  on  industrial  expansion  rather  than  agricultural 
growth.  The  committee  found  in  Solano,  and  eyen  in  Kern  County,  a 
growing  recognition  that  industry  is  needed  in  addition  to  agriculture 
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for  contimiod  jxrowth  and  prospority.^^  These  areas  are  seeking  both 
agrienltnre  and  industry  and  are  planning  to  supply  the  water  needs 
of  both. 

The  thesis  advanced  by  Messrs.  McGaulicy  and  Erlieh  is  not  that 
farming  has  no  place  in  California's  future  oeonomie  expansion  ;  rather, 
they  attempt  to  define  the  future  role  of  agriculture  in  California  and 
to  establish  its  importance  in  relationship  to  other  future  needs  for 
water.  In  exploring  this  problem  the  committee  has  found  no  justifica- 
tion for  placing  industrial  water  supplies  delivered  by  state  projects 
in  the  subordinate  role  presently  contained  in  reclamation  policy. ^^ 

Fifth,  the  problems  of  limiting  subsidy  to  irrigation  water  users  are 
inirticularly  difficult  once  a  subsidy  is  granted.^-  Only  a  modicum  of 
pressure  may  be  required  to  change  a  little  subsidy  into  a  large  subsidy. 
No  witnesses  at  the  committee's  irrigation  repayment  hearings  pre- 
sented any  acceptable  basis  by  which  subsidy  could  be  limited  nor  has 
the  committee's  study  of  federal  policies  shown  any  specific  basis  on 
which  federal  subsidies  are  actually  limited. ^^ 

The  concept  of  ability  to  pay  as  measured  by  "repayment  capacity" 
was  not  found  to  limit  subsidy.  Repayment  capacity  or  ability  to  pay 
tends  to  be  a  eeiliug  on  water  pricing  and  not  a  floor  which  can  assure 
prices  that  will  recover  all  or  even  a  designated  portion  of  costs.  Ability 
to  pay  is  a  satisfactory  measure  of  the  market  during  project  planning 

10  See  Statement  of  Greater  Bakersfield  Chamber  of  Commerce,  Appendix,  page  97 
and  letter  from  Mr.  David  Balmer,  County  Administrator,  Solano  County,  ilated 
October  2,  1958,  Appendix,  page  122. 
•1  Messrs.  McGauhey  and  Eriich,  in  the  report  of  Economic  Evaluation  of  Water, 
Part  I,  pages  212  and  213,  Water  Resources  Center,  University  of  California, 
1957,  conclude  that  federal  reclamation  policies  will  not  provide  the  necessary 
guidance  if  maximum  economic  advantage  is  to  be  secured  from  the  State's  de- 
velopment of  its  water  resources  : 

"In  underpricing  water  to  carry  out  land  use  objectives,  federal  policy  has  been 
an  inflexible  substitute  for  supply  and  demand.  As  the  agent  for  channeling  the 
utilization  of  this  resource  to  producers,  public  policy  has  encouraged  uneconom- 
ical use  in  the  sense  that  it  ha.s  led  to  the  apportionment  of  water  in  a  manner 
unrelated  to  the  relative  yields  that  might  result  from  its  use  as  a  factor  of 
production.  When  industrial  growth  burst  forth,  water  policies  founded  exclu- 
sively on  a  concept  of  maximum  land  reclamation  were  rendered  ill-adapted  tu 
the  changing  pattern  of  western  economic  development.  Industrialization  stimu- 
lated a  trend  toward  urbanization  and  a  shift  of  population  from  farms  to  cities. 
Consequently,  urban  water  demand  persistently  increased  and  it  became  possible 
to  put  important  amounts  of  water  to  uses  yielding  a  higher  return  and  creating 
wider  economic  benefits  than  irrigation.  Clinging  to  tradition,  however,  federal 
I)ol)cy  tended  to  stress  the  application  of  water  to  land  and,  in  turn,  to  perpetuate 
;in  agrarian  economy  in  the  west.  Thus,  it  became  a  faulty  gauge  of  the  economic 
value  of  water." 

The  future  economic  development  of  the  State  and  the  associated  need  to  pro- 
vide job  opportunities  for  the  increasing  population  resulting  both  from  immi- 
gration and  births  is  surely  one  of  the  major  objectives  of  water  resources 
development.  Water  projects  are  needed  to  supply  the  market  for  water  created 
by  California's  population,  which  is  currently  increasing  at  the  rate  of  500,00(1 
jiersons  annually.  Industrial  growth  has  been  the  basis  for  the  major  expansion 
of  the  State's  economy  in  the  past  and  will  be  the  source  of  most  of  the  future 
new  jobs  available  to  support  the  increasing  population.  It  is  also  a  major  con- 
tributor to  the  growth  of  the  State's  tax  base  and  general  wealth.  In  1950  the 
President's  Water  Resources  Policy  Commission  noted  this  problem  and  gave 
the  following  advice: 

".  .  .  even  taking  into  account  jiossible  new  developments,  it  Is  not  considered 
likely  that  irrigation  will  provide  support  for  more  than  700,000  additional  people 
in  the  Central  Valley,  inrluding  tliose  indirectly  dependent  on  farming  activity 
...  It  is  therefore  evident  that  .searching  attention  will  linve  to  be  directed 
toward   other   means  of   supporting  people,    particulai'ly   manufacturing." 

Mr.  Warren  Thompson.  Director  Emeritus,  Scripps  Foundation  of  Research  on 
population  problems.  In  referring  to  the  Central  Valley  Project,  stated: 

"In  spite  of  tlie  fact  tliat  the  Iiind  in  cultivation  is  likely  to  increase  greatly, 
especially  the  land  imder  irrigation,  agricultural  employment  is  more  likely  to 
decrease  than  increase.  This  means  that  no  significant  part  of  the  future  increase 
of  population  in  the  State  will  be  absorbed  In  the  expansion  of  agriculture." 

In  view  of  the  growing  Importance  of  industry,  Messrs.  McGauhey  and  Eriich 
conolude.  on  page  196: 

"The  foregoing  comparisons  by  no  means  suggest  that  if  all  our  water  re- 
sources were  put   to   urban   and   industrial   uses   instead  of   Into   Irrigation,   Call- 
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but  it  is  not  a  basis  for  pricing.  The  Department  of  Water  Resources 
has  substituted  "residial  income"  for  "ability  to  pay"  in  its  reports 
because  residual  income  does  not  imply  a  basis  for  water  pricing  and 
leaves  open  the  question  of  incentive. ^^ 

FACTORS  AFFECTING  REPAYMENT  CAPACITY  OF  IRRIGATION 

A  policy  of  full  repayment  is  not  necessarily  oppressive  and  unfair 
for  irrigation.  Indeed,  farmers  of  the  fState  are  not  unmindful  of  the 
competitive  or  perhaps  unfair  advantage  which  subsidized  water  can 
give  to  some  areas  of  the  State.  Mr.  Elmer  Wood,  president  of  the 
Irrigation  Districts  Association,  expressed  his  personal  opinion  with 
particular  reference  to  a  state  subsidy  for  irrigation  in  Southern 
California : 

"...  I  don't  see  that  subsidies  are  fair  in  transporting  water 
...  I  think  you  might  as  well  transport  my  peaches  to  Los  An- 
geles if  I  am  going  to  help  transport  some  water  down  there  in  a 
competitive  area  ...  If  it  costs  more  for  water  somewhere  on 
a  competitive  basis,  I  feel  those  people  should  pay  more  for  water. 
We  have  this  difference  ...  If  you  have  climate  or  an  arid  climate 
with  no  rain  and  you  take  water  to  it,  (it  is)  going  to  out-produce 
.  .  .  the  rainfall  area.  There  is  no  question  about  it.  We  have  a  dis- 
advantage in  climate.  So  these  things  are  eveners.  It  costs  more  to 

fornia's  wealth  would  be  unbounded.  They  do,  however,  provide  a  basis  for 
judging  the  economic  wisdom  of  consigning  limited  water  supplies  to  the  irriga- 
tion of  land  without  a  thorough  study  of  the  quality  of  the  land  and  without 
carefully  considering  the  possibility  that  a  greater  economic  good  might  come 
from  assigning  water  to  some  competing  beneficial  use.  This  becomes  especially 
critical  in  view  of  the  irretrievability  of  water  committed  to  irrigation — both  be- 
cause of  the  vested  rights  which  go  with  the  commitment  a.nd  because  irrigation 
water  is  consumed  during  use.  The  comparisons  also  suggest  a  revision  of  our 
past  widespread  tendency  to  consider  the  relative  economic  importance  of  indus- 
trial and  irrigation  water  to  be  in  the  same  ratio  as  the  relative  quantities  used 
by  each." 

12  One  suggested  guide  for  irrigation  pricing  to  limit  subsidies  is  the  cost  of  water 
supplies  in  an  area  adjacent  to  a  state  project.  The  Merced  Irrigation  District 
furnishes  water  without  an  acre-foot  charge  to  the  user.  Friant  water  users  pay 
$3.50  per  acre-foot  for  Central  Valley  Project  water,  the  San  Luis  Project  pro- 
poses to  charge  $7.50  per  acre-foot,  but  the  semitropic  area  in  Kern  County 
probably  can  afford  to  pay  around  $15  per  acre-foot  for  Feather  River  I'roject 
water.  Thus,  any  effort  to  price  irrigation  water  from  state  projects  on  the  basis 
of  water  prices  at  nearby  projects  is  no  help,  for  the  State  is  presented  with  a 
wide  range  of  water  prices.  The.se  prices  generally  do  not  reflect  current  condi- 
tions pertaining  to  state  ttnancing  or  present  levels  of  construction  costs  but, 
rather,  reflect  conditions  peculiar  to  a  limited  service  area  or  construction  costs 
of  many  years  ago.  For  further  explanation  of  this  problem  see  letter  of  October 
10,  1958,  from  the  subcommittee  chairman  to  the  Director  of  W^ater  Resources, 
Appendix,  page  A-160. 

'^  See,  for  example.  Table  2,  page  11  of  the  publication  "Our  Water  Resources,  Proj- 
ect Note  No.  33,"  published  by  the  Tax  Foundation,  1953.  This  table  shows  the 
variation  in  the  repayment  pattern  for  selected  reclamation  projects. 

^*  Summary  Statement  by  State  Department  of  Water  Resources,  Economic  Demand 
for  Surplus  Northern  California  Water  in  Southern  California  Area,  Los  Angeles, 
California,  December  5,  1958. 

The  Bureau  of  Reclamation  proposes  that  San  Luis  water  users  should  pay 
$17.50  per  acre  or  $7.50  per  acre-foot  for  project  water  with  the  remaining  re- 
payment to  be  made  from  municipal  and  industrial  water  revenues  and  poWer 
revenues.  The  Bureau  computes  the  repayment  capacity  of  San  Luis  lands  to  be 
$37  per  acre.  Deducting  the  cost  of  water  from  the  computed  ability  to  pay  gives 
$20  per  acre,  which  is  called  the  incentive  to  use  project  water.  The  Department 
of  Water  Resources  has  reported  on  a  proposed  development  by  the  Palo  Verde 
Irrigation  District  in  which  the  water  users  are  anxious  to  secure  water  even 
though  no  subsidy  from  municipal  and  industrial  water  users  or  power  users  is 
available,  and  the  incentive  to  use  water  is  only  $5  per  acre.  (Letter  dated  July 
17,  1958  from  Director  of  Water  Resources  to  Palo  Verde  Irrigation  District.)  It 
is  obvious  that  the  State  cannot  objectively  determine  the  minimum  incentive 
required  to  assure  a  market  for  project  water  whether  it  is  $5  at  Palo  Verde,  $20 
at  San  Luis,  or  some  other  amount,  because  that  is  the  function  of  the  market 
mechanism  and  only  the  desire  for  project  water,  as  determined  in  the  minds  of 
each  water  user,  can  establish  the  incentive. 
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get  water  in  au  arid  country.  They  have  better  climate  to  produce 
certain  crops,  such  as  avocados  and  lemons.  Alaybe  they  are  frost- 
free  and  they  are  close  to  a  market.  If  the  market  is  there  and  you 
can  grow  it  in  your  back  yard  and  somebody  helps  to  produce 
it  there  in  your  back  yard  (by  supplying  cheap)  water,  I  don't 
think  that  is  fair  to  the  people  that  are  living  where  the  water  is." 
(Transcript  of  September  IG,  1958,  page  43) 

Careful  scrutiny  of  the  repayment  capacity  of  agriculture  indicates 
that  several  factors  have  an  important  bearing.  An  understanding  of 
these  factors  and  their  judicious  incorporation  in  project  plans,  as 
discussed  in  Chapter  II,  can  largely  eliminate  or  substantiallj'  mitigate 
the  repayment  difficulties  of  irrigation. 

1.  The  range  in  quality  of  lands  to  be  irrigated  by  a  project  has  a 
direct  bearing  on  the  ability  of  irrigation  to  repay  its  costs.  The  price 
which  can  be  paid  for  water  will  tend  to  be  limited  by  the  poorest 
quality  lands. ^■''  Where  this  happens,  the  repayment  capacity  of  the 
average  quality  lands  is  not  controlling  and  better  quality  lauds  do  not 
repay  according  to  their  real  capacity.  In  an  extreme  application  of 
this  approach,  if  land  quality  is  ignored  and  water  is  priced  by  ability 
to  pay,  it  is  theoretically  possible  to  put  water  on  rocks  at  no  cost  to 
the  farmer.^** 

2.  Including  excess  capacity  to  serve  future  needs  directly  increases 
construction  costs  and  reduces  the  ability  of  irrigators  to  repay  costs 
if  substantial  repaj^ment  of  the  project  must  occur  with  only  partial 
use  of  the  project's  capacity. 

3.  The  type  of  crop  grown  and  the  managerial  efficiency  of  irrigators 
influences  repayment  capacity.  If  water  rates  are  based  on  repayment 
capacity  and  all  irrigation  water  users  are  to  be  charged  a  flat  rate  for 
project  water,  the  less  efficient  farmer  is  supported  in  a  marginal  oper- 
ation by  low-cost  water  and  tends  to  establish  the  price  of  project 
w^ater.  In  the  final  analysis,  the  real  determinant  is  the  willingness  and 
skill  of  the  farmer  in  shifting  to  crops  giving  higher  returns,  provided 
the  market  will  absorb  increased  production  of  these  crops. 

1"  Assessments  of  lands  within  irrigation  districts  are  by  statute  declared  to  be  based 
upon  quality  and  value.  In  practice,  however,  this  is  frequently  not  done.  See 
Tran.script  of  September  16,  1958,  pages  31  and  32.  Where  a  flat  assessment  is 
used  and  there  is  no  variation  in  water  rates  according  to  quality  of  the  irri- 
gated lands,  the  poorest  quality  lands  establish  the  repayment. 

The  Department  of  Water  Resources  report  on  the  Proposed  Semitropic  Water 
Storage  District,  Kern  County,  dated  June  1958,  indicates  a  net  repayment  capac- 
ity (residual  income)  after  deducting  the  cost  of  a  distribution  system,  which 
ranges  from  $9.75  to  $15.75  per  acre-foot  for  irrigation  water  depending  upon 
land  quality  with  an  average  of  about  $14.75  per  acre-foot  for  the  entire  district. 
This  is  based  on  a  land  classification  survey  showing  about  12,000  acres  of  ex- 
cellent lands,  166,000  acres  with  limited  crop  adaptability  and  productivity  be- 
cause of  soluble  salts  and  exchangeable  sodium,  and  45,000  acres  with  shallow 
soil  depths  in  addition  to  being  affected  by  salts.  The  report  estimates  payment 
capacity  for  water  at  the  farmhead  gate  would  range  from  $15  per  acre-foot  for 
the  poorer  lands  to  $21  per  acre-foot  for  the  better  lands. 

'"  The  Director,  Department  of  Water  Resources,  stated  : 

"If  water  were  to  be  delivered  under  a  pricing  policy  based  solely  on  ability  to 
pay,  then  extremely  poor  land  would  receive  water  free.  Under  present  water 
laws.  It  is  difflcult  to  take  the  water  away  from  such  an  area  once  the  use  has 
been  established.  Therefore,  it  is  possible  that  under  liberal  application  of  such 
an  ability-to-pay  policy,  nonproductive  land  could  obtain  a  full  and  free  water 
supply,  while  more  productive  land  which  might  bo  developed  at  a  later  time  and 
which  could  pay  its  costs,  would  not  have  a  full  supply  available.  Furthermore, 
as  heretofore  stated,  low  quality  lands  tend  to  be  used  for  crops  having  high 
water  requirements."  (Transcript  of  September  15,  1958,  page  148.) 
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4.  The  size  of  the  farm  unit  can  affect  the  repayment  capacity.  In 
the  Department  of  Water  Resources  report  on  the  Palo  Verde  Irriga- 
tion District,  dated  July  17,  1958,  the  department  found  the  residual 
income  ranges  from  about  $45  per  acre  for  a  farm  unit  of  40  acres,  to 
approximately  $67  per  acre  for  an  80-acre  farm  unit.  The  use  of  project 
water  on  small  acreages  increases  the  cost  of  distribution  facilities  to 
the  farm  headgate.  There  are  substantial  economic  advantages  tending 
towards  larger  acreages  and  the  continuing  squeeze  between  farmers' 
costs  and  returns  will  force  him  to  the  economies  of  larger,  more  effi- 
icent  operations.^'^ 

5.  Cheap  water  will  result  in  high-priced  lands  under  well-estab- 
lished economic  principles. ^^  Because  the  productive  capacity  of  land 
is  relatively  fixed,  cheap  water  will  be  capitalized  in  higher  prices  for 
lands.  High  purchase  cost  for  lauds  will  increase  land  and  interest 
payments  which  the  farmer  must  make.  Conversely,  if  the  lands  are 
priced  lower,  the  irrigation  water  user  can  afford  to  pay  more  for  irri- 
gation water,  other  factors  being  equal,  because  his  land,  interest  and 
tax  costs  are  less.  Thus,  higher  prices  for  project  water  will  not  only 
return  more  of  the  project's  construction  costs  but,  by  reducing  land 
values,  may  cost  the  farmer  no  more  because  it  reduces  the  investment 
he  must  make  in  land.  Variation  in  land  values  helps  to  explain  the 
fact  that  farmers  serving  the  same  produce  market  can  pay  widely 
differing  prices  for  water. 

The  net  effect  of  a  full  repayment  or  market  pricing  policy  for  irri- 
gation may  be  a  smaller  acreage  of  higher  quality  land  served  with 
project  water  compared  to  subsidized  water.  However,  each  acre  wat- 
ered will  produce  more  revenues  for  both  the  farmer  and  the  project. 
Any  costs  to  the  State  will  be  eliminated,  no  additional  tax  burden  will 
result  nor  will  excessive  land  enhancement  occur.  A  full  repayment 
policy  will  minimize  the  unneeded  production  of  commodities  already 
in  surplus.  Subsidized  competition  between  different  parts  of  the  State 
resulting  from  the  introduction  of  cheap  water  will  not  be  encouraged 
and  thereby  unnecessarily  upset  established  agriculture.  All  of  these 
results  appear  to  be  in  the  best  interests  of  both  agriculture  and  the 
State  as  a  whole. 


"  Paper   entitled   Current   Trends   in    California   Farms   by    Professor    T.    R.    Hedges, 

Giannini  Foundation,  University  of  California,  Appendix,  page  A-287. 
i»  Letter  from  the  Regional  Director,  Bureau  of  Reclamation,  Sacramento,  California 
to  the  committee  chairman,  dated  September  12,  1958,  states: 

"It  is  a  generally  accepted  theory  that  the  market  value  of  land  tends  to  re- 
flect the  capitalized  net  earning  capacity  of  the  land.  Water  costs,  being  one 
element  of  production  costs,  should  influence  earning  capacity  and,  therefore, 
should  reflect  in  the  market  value  of  land  in  inverse  ratio."  Transcript  of  Sep- 
tember 15,  1958,  page  67. 

The  Task  Force  Report  on  Water  Resources  and  Power,  Volume  Two,  page 
643,  comments  on  the  problem: 

"It  has  been  found  that  the  repayment  ability  of  a  beneficiary  is  closely  associ- 
ated with  increase  in  his  land  values.  Then  it  behooves  the  government  to  avoid 
the  establishment  of  falsely  founded  prices  for  agricultural  property.  Reasonable 
land  values,  based  on  local  conditions,  will  not  over-extend  beyond  his  limits  a 
settler  adequately  supplied  with  capital.  The  possibility  of  success  of  the  irriga- 
tion venture  is  considerably  improved  thereby." 

Mr.  James  Forbes,  appearing  in  behalf  of  the  Stanford  Research  Institute  also 
commented  on  this  problem  : 

"It  should  be  recognized  that  such  a  policy  (of  subsidy  to  irrigation)  is  not 
likely  to  benefit  farmers  as  farmers.  The  principal  effect  would  be  to  increase 
land  values.  Thus,  over  a  period  of  time,  as  farm  land  is  bought  and  sold,  the 
farmers  who  own  or  rent  the  soil  will  not  be  the  people  who  derive  the  benefit 
from  low  cost  water  ;  they  will  have  paid  a  price  for  their  land  or  for  their  leaSe 
which  includes  the  capitalized  value  of  the  water  subsidy,  and  they  will  then  be 
dependent  on  continuing  water  subsidy."  Appendix,  page  A-44. 
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POWER 

The  generation  and  sale  of  electric  power  at  most  water  resources 
projects  produces  ample  revenues  to  repay  costs  allocated  to  power 
because  hj-droelectric  power  finds  a  ready  market  when  priced  competi- 
tively with  other  sources  of  enerpjy.  The  power  plant  generally  produces 
full  revenues  almost  immediately  after  completion  of  construction  and 
excess  generating  capacity  is  not  installed  to  meet  an  estimated  demand 
20  or  more  j'cars  in  the  future.  If  planning  of  irrigation,  municipal  and 
industrial  or  recreation  features  of  projects  were  as  easy  as  power  fea- 
tures, there  would  be  fewer  problems  in  water  resources  development. 

Marketing  electric  power  presents  two  problems  which  do  not  exist 
for  other  vendible  purposes.  There  is  an  existing  market  with  estab- 
lished prices  and  tliere  may  be  an  excess  of  power  revenues  over  mini- 
mum power  repayment  requirements.  Because  of  these  factors  which 
do  not  exist  in  the  sale  of  water  and  because  federal  marketing  of  power 
developed  under  different  circumstances  than  marketing  of  water,  the 
federal  government  has  adopted  a  somewhat  different  policy  in  the  sale 
of  project  power.  The  power  is  sold  at  rates  generally  lower  than  the 
prevailing  market  rate  and  j^reference  in  its  availability  is  given  to 
public  agencies.'''  Federal  policy  also  allows  certain  power  revenues 
to  be  used  to  subsidize  irrigation.  It  attempts  to  benefit  both  power 
and  water  users  by  lower  rates  for  each  because  public  funds  and  public 
enterprise  create  the  project. 

The  effect  of  the  federal  power  policy  varies  considerably  from  proj- 
ect to  project  depending  upon  the  suitability  of  the  project  site  and 
the  associated  streamflows.  Sites  with  a  potential  to  generate  low-cost 
power  obviously  are  required  for  low-cost  power  generation.  In  the 
Central  Valley  of  California  there  are  probably  no  more  major,  low- 
cost  hj'droelectric  power  sites. 

For  many  technical  reasons  the  energy  available  at  Oroville  can  best 
be  utilized  as  high-value,  on-peak  power.  However,  this  power  cannot 
be  dircf'tly  used  by  a  preference  customer.  The  State  would  have  to 
undertake  a  program  of  building  or  securing  additional  generation  to 
make  Oroville  power  usable  in  a  state  power  marketing  jirogram.  The 
committee  received  no  testimony  or  evidence  that  either  the  Depart- 
ment of  Water  Resources  or  the  public  support  such  a  program.  Fur- 
thermore, capital  for  additional  generating  capacity  is  not  included  in 
the  bond  financing  authorized  by  Senate  Bill  No.  1106.  Finally,  no  cus- 
tomers or  prospective  purchasers  requested  service  as  preference  cus- 
tomers from  the  State.  Tliis  is  presumably  because  the  cost  of  state 
l)ower  will  be  relatively  high.  Judging  from  the  evidence  available,  both 
the  low-cost  physical  natural  resource  and  the  economic  base  for  a  state 
power  marketing  program  do  not  appear  to  exist.  There  is,  therefore, 
no  indication  that  a  state  power  marketing  program  could  be  success- 
fully undertaken,  and  without  an  assured  source  of  low-cost  power 
it  might  operate  at  a  loss. 

If  project  power  is  not  marketed  In'  the  State,  there  are  several 
alternative  uses  for  it.  When  considering  these  alternative  uses  a  prob- 
lem arises  which  recpiires  clarification.  The  committee's  record  shows 

"•III  federal  law  a  preference  customer  is  a  public  agency,  co-operative  or  municipality 
which  is  given  a  preference  In  the  availability  of  federal  hydroelectric  power. 
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what  apt^ears  to  be  a  contradiction  in  thinking  Hinong'  many  a<4'cncies 
concerninji'  their  willinj^'ness  to  use  power  revenues  to  aid  water  users 
whih'  at  the  same  time  stating  tliat  tliere  should  be  no  subsidy.  The 
origin  of  this  contradiction  may  lie  in  tlie  distinction  between  power 
generated  at  the  aqueduct  crossing  of  the  Tehachapi  Mountains  as  con- 
trasted to  power  generated  at  Oroville.  The  cost  of  power  facilities  at 
Oroville  are  presently  allocated  to  power  and  power  users  will  repay 
all  costs  allocated  to  power.  Power  at  the  Oroville  site  is  developable 
because  of  the  natural  resource  and  liydrologic  conditions  indigenous  to 
the  area. 

At  the  Tehachapi  Mountains  and  elsewhere  there  may  be  some  power 
recovery  from  dropping  the  water  down  the  southern  side  of  the  moun- 
taius.  This  electric  power  may  be  sold  or  used  to  operate  the  pumps 
on  the  adjacent  uphill  slope.  The  power  generation  at  these  drops  is 
possible  because  of  the  importation  of  water  and  water  users  will  pay 
the  aqueduct  and  pumping  costs  required  to  bring  the  water  to  the 
Tehachapi  Mountains.  Power  at  the  Tehachapi  Mountains  is  attributa- 
ble solelj'  to  single-purpose  water  supply  facilities  whose  water  and 
power  costs  are  to  be  fully  repaid  by  the  water  users.  The  benefits  from 
such  power  generation  should  accrue  to  the  water  users  who  have  paid 
the  costs.  Therefore,  the  use  of  power  to  aid  water  users  would  be  a 
subsidy  at  Oroville  but  not  at  the  Tehaehapis. 

The  idea  that  power  should  be  used  to  aid  water  users  and  that  this 
is  not  a  subsidy  may  also  stem  from  the  belief  that  power  is  a  byprod- 
uct of  a  project  whose  primary  purpose  is  to  provide  a  water  supply. 
This  view  tends  to  overlook  the  concept  of  comprehensive  multiple-pur- 
pose water  resources  development  and  leaves  out  of  consideration  the 
need  for  flood  control,  recreation,  fish  and  wildlife  and  other  project 
purposes  each  of  which  might  also  be  equall^^  entitled  to  claim  power 
revenues  for  its  exclusive  or  partial  benefit.  A  multiple-purpose  project 
is  not  based  upon  a  concept  of  producing  byproducts.  Each  purpose 
stands  alone  because  of  the  project  formulation  process  and  because  an 
allocation  of  the  project  cost  is  made  to  each  project  purpose. 

Testimony  before  the  committee  strongly  favored  using  project  power 
to  operate  the  project  pumps  rather  than  using  the  power  in  a  state 
power  marketing  program.  However,  the  committee  found  that  con- 
siderable confusion  also  exists  regarding  the  generation  and  use  of 
power  in  the  project.  Energy  is  capacity  to  do  work  and  is  by  con- 
venience usuall.y  expressed  as  kilowatt-hours.  Water  passing  through 
a  turbine  is  one  source  of  energy  known  as  electric  po^ver.  Lifting  of 
water  requires  energy  which  may  be  secured  from  many  sources  such 
as  utilizing  the  electric  power  generated  by  the  project ;  driving  the 
pumps  by  coal-,  oil-  or  natural  gas-burning  steam  plants  or  the  use  of 
atomic  reactors  either  through  direct  drive  or  intermediary  electric 
generation. 

In  Bulletin  78,  Preliminary  Report  on  Alternative  Aqueduct  System 
to  Serve  Southern  California,  the  Department  of  Water  Resources  has 
not  selected  a  pumping  scheme;  it  merely  shows  total  energy  needed 
for  pumping  a  given  quantity  of  water  and  this  gives  no  indication  of 
the  value,  source,  or  form  of  such  energy.  The  available  information 
does  show  that  more  energy  will  be  needed  for  pumping  than  the  quan- 
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tity  of  hydroelectric  power  generated  and  the  project  is  therefore 
energy  deficient.  However,  assuming  the  likelihood  of  on-peak  genera- 
tion at  Oroville,  the  project  may  generate  on-peak  power  which  is 
unusable  at  the  ])umps  and  it  may  therefore  have  a  surplus  of  on-peak 
power  at  the  same  time  that  it  has  an  energy  deficiency. 

Whatover  the  final  engineering  decisions  on  the  details  of  the  installa- 
tion and  operation  of  power  generation  and  ])umping  facilities,  there 
will  remain  a  need  for  some  method  to  make  the  power  generated  avail- 
able or  usable  as  needed  for  pumping.  The  State  will  probably  have 
to  generate  certain  quantities  of  hydroelectric  power  even  though  it  is 
not  needed  by  the  pumps  or  waste  the  water  downstream.  This  power 
can  be  traded  for  power  available  at  some  later  time  when  it  is  needed 
for  the  pumps.  Trading  or  exchanging  power  is  a  valuable  means  among 
utilities  for  making  hydroelectric  power  more  flexible  and  usable.  For 
this  purjiose  an  "exchange  agreement  or  exchange  contract"  can  be 
entered  into  between  two  or  more  utilities.  The  exchange  agreement 
will  permit  crediting  the  account  of  a  utility  when  unneeded  power  is 
generated  by  one  utility  that  can  be  used  by  a  second  utility  and  debit- 
ing the  account  when  power  is  needed  by  the  utility  and  is  available 
from  the  second.  Periodically,  the  exchange  is  settled  by  cash  payments 
or  special  arrangements.  By  means  of  an  exchange  account  the  power 
generated  at  the  State's  project  can  be  credited  to  power  at  its  market 
value  at  the  time  of  generation  and  replaced  when  needed  at  its  market 
value  by  the  type  of  power  re(|uired  to  operate  the  pumps.  Unless  the 
power  is  credited  to  the  project  and  debited  to  water  users  for  pumping 
l)urposes  at  its  market  value,  a  subsidy  to  water  users  will  occur 
througli  the  operation  and  maintenance  costs.  Since  the  overall  project 
is  energy  deficient,  an  exchange  account  can  also  become  a  part  of  the 
purcliaso  and  billing  arrangements  for  the  additional  ]Miinping  power 
which  the  project  needs  but  does  not  generate. 

The  committee  has  concluded  that  all  forms  of  subsidy  should  be 
eliminated;  therefore,  the  use  of  power  revenues  to  aid  water  users  in 
any  form  is  foreclo.sed  as  an  alternative  disposition  of  power  revenues. 
This  means  that  power  revenues  cannot  be  diverted  to  aid  water  users 
with  either  their  operation  and  maintenance  costs  or  their  capital  re- 
])ayment.  The  committee*  lias  also  concluded  that  power  sliould  be  priced 
at  its  full  market  value.  When  this  is  done,  power  users  receive  no 
j)referential  pricing  treatment  and  neither  should  any  other  vendible 
or  nonvendible  project  purposes  receive  preferential  pricing  at  the 
expense  of  the  power  users. 

Having  considered  the  above  alternative  uses  for  power  revenues  and 
having  found  each  alternative  to  be  unsatisfactory,  the  only  remaining 
(lisi)osition  of  power  revenues  is  to  use  all  .such  revenues  to  accelerate 
the  payment  of  costs  allocated  to  power.  This  will  speed  the  retirement 
of  outstanding  water  bonds  and  indirectly  aid  the  credit  of  the  State. 
Technically,  there  are  no  power  revenues  surplus  to  the  repayment  of 
allocated  power  costs  until  all  power  costs  are  repaid  because  delaying 
repayment  increases  the  total  power  interest  charge.  Since  the  repay- 
ment obligations  of  other  purchasers  of  project  services  will  be  based 
upon  contracts  calling  for  full  repayment,  accelerating  the  repayment 
of  any  jtarticular  c(»ntraetee  will  not  involve  subsidy. 
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P'inally,  it  should  not  be  overlooked  that  any  policy  of  spreading 
power  revenues  at  the  Delta  Pool  after  minimum  annual  principal  and 
interest  payments  on  power  have  been  paid  would  disrupt  the  efforts 
of  irrigation  water  users  to  avoid  acreage  limitations.  These  irrigation 
water  users  have  testified  that  they  are  so  anxious  to  avoid  any  acreage 
or  other  service  limitations  that  they  have  expressed  a  willingness  to 
pay  the  full  costs  of  the  water  they  receive.  Electric  power  generated 
at  Oroville  should  be  priced  at  market  value  and  exchanged  for  usable 
power  at  the  pumps. 


V.      NONVENDIBLE   PROJECT  PURPOSES 

The  attitude  of  the  public  in  California  appears  to  be  that  recreation 
and  flood  control  should  bo  nouvendible  project  purposes.  These  pur- 
poses should  therefore  be  fitted  into  the  jjovcrnniental  service  frame- 
work in  project  fornudation  and  cost  allocation  rather  than  into  a 
vendible  service  framework.  The  present  chapter  deals  with  the  problems 
involved  in  recreation  and  flood  control  to  the  extent  that  they  require 
any  special  attention. 

RECREATION 

"When  federal,  state  and  local  agencies  construct  water  resources 
projects  for  flood  control,  power,  irrijration  or  urban  water  supplies, 
they  usually  open  the  projects  to  si<>htseeinp:,  picnickinp:  and  other 
limited  recreation  uses.^  At  more  attractive  reservoir  sites,  increasing 
attendance  and  public  demands  have  prompted  construction  of  camping, 
boating,  fishing  and  other  facilities  which  required  modest  investments 
usually  made  at  the  expense  of  the  constructing  agency  of  government. 

This  type  of  at-site  recreation  development  needs  no  reservation  of 
water.  It  is  not  charged  any  of  the  separable  and  joint  costs  of  the  dam 
and  reservoir  because  the  project  design  is  not  intended  to  create  rec- 
reation values.  Recreation  facilities  are  merely  incidental  to  the  project. 

As  long  as  recreation  is  incidental  to  the  project,  it  naturally  is 
subject  to  the  rights  and  privileges  of  the  project  purposes  which 
produce  revenues  and  pay  the  costs.  As  a  result,  reservoirs  are  drawn 
down  during  the  summer  when  the  recreation  need  is  greatest.  In 
winter  time  and  during  flood  periods,  the  reservoirs  are  full  but  winter 
time  Aveather  conditions  are  not  favorable  for  such  recreation. 

At  federal  projects  the  costs  allocated  to  recreation  include  only 
specific  at-site  costs  such  as  picnic  tables,  sanitary  facilties,  access  roads, 
etc.-  With  few  exceptions  these  costs  are  not  repaid  by  recreation,  they 
are  added  to  the  repayment  obligation  of  other  project  beneficiaries 
or  are  not  reimbursed  at  all.^ 


'Ill  this  report  the  term  recreation  includes  at-site  swimmiiig,  boating:,  lisliinp,  scenic 
attractions,  private  cabins  or  rental  room.*!,  restaurants,  boat  launching  ramps, 
water  supplies,  sanitary  facilities,  parkins?  areas,  picnic  tables,  trailer  and  camp- 
ing spaces,  and  access  roads  or  trails.  Downstream  from  the  project,  rt-creition 
includes  th«  maintenance  of  stream  flow  fur  scenic  purposes.  Fish  and  wildlife 
enhancement  is  a  separate  project  purpose  but  for  simplicity  is  included  within 
the  term  recreation  unless  otherwise  specified.  The  above  recreation  facilities 
are  termed  at-site  recreation  facilities  to  distinguish  them  from  separable  and 
joint  recreation  costs. 

In  Certain  circumstances,  water  transported  for  Irrigation,  or  municipal  or  in- 
dustrial purpo.ses  will  be  available  in  a  re-rcguIating  reservoir  for  recreational 
use.  Tliis  will  be  a  secondary  result  of  transporting  the  water. 

»  Hoover,  .Shasta,  Kolsom,  Kriant,  Pine  Klat,  Isabella,  Cachuma,  Trinity  and  all  other 
major  federal  dams  in  California  and  llie  west  were  designed  and  constructed 
without  regard  to  recreation,  in  the  seii.se  tliat  the  design  of  the  dam  and  res- 
ervoir with  or  without  recreation  features  would  not  vary.  Several  bills  have 
recently  been   lntro<luced   in   Congress  to   lil>eralize   federal   recreation  policy. 

'The  Central  Valley  Project  is  an  unusual  exception  because  $2,804,000  is  allocated 
to  reimbursable  fish  and  wildlife  and  $11,628,000  is  allocated  to  nonreimbursable 
fish  and  wildlife.  The  funds  to  repay  the  reimbursable  flsh  and  wildlife  costs 
come  from  sales  of  water  to  the  grasslands  area  and   from  power  revenues.   See 
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As  tlie  population  of  tlie  State  has  <irown,  the  demand  for  recreation 
has  also  grown.  The  concept  has  been  advanced  that  in  some  loca- 
tions only  new  projects  can  create  lakes  or  sustain  stream  ilows  for 
recreation  purposes.  In  addition,  many  northern  areas  of  California 
anticipate  that  recreation  will  stabilize  and  enhance  their  local  econ- 
omies. All  of  these  factors  point  toward  a  new  role  for  recreation  in 
water  resources  development,  a  role  that  would  elevate  recreation  from 
an  incidental  project  purpose  to  a  full  project  purpose. 

If  recreation  should  become  a  full  project  purpose,  as  at  the  five 
Upper  Feather  River  projects,  its  role  in  project  formulation  and 
project  repayment  would  change.  A  water  right  would  be  required  so 
that  water  can  be  stored  in  the  reservoir  to  maintain  a  year-round, 
relatively  stable,  lake  elevation.  Both  separable  and  joint  costs  would 
have  to  be  allocated  to  recreation  because  a  lake  is  being  created  espe- 
cially for  recreation,  fish  and  wildlife  purposes.  Such  a  water  project 
is  different  from  the  beaches  and  parks  program  in  which  the  State  pays 
the  costs  of  adding  facilities  which  make  the  park  site  useable,  and 
user  fees  are  charged  to  partially  cover  operation  and  maintenance 
costs.  A  natural  resource  is  utilized  in  the  beaches  and  parks  pro- 
gram. When  separable  and  joint  project  construction  costs  are  incurred 
specifically  to  create  recreation  values  at  water  projects,  an  artificial 
recreation  resource  is  created  at  considerable  additional  cost.  Some 
means  to  finance  these  costs  which  are  in  addition  to  the  costs  of  the 
at-site  recreation  facilities  is  necessar3^ 

It  has  been  set  forth,  in  preceding  chapters,  that  the  simplest  and 
soundest  guide  to  including  project  costs  is  the  willingness  of  project 
beneficiaries  to  pay  for  the  services  they  receive.  If  the  project  is  a 
good  one,  with  fine  recreation  features  and  attractions,  the  conces- 
sionaires and  businesses  adjacent  to  the  project  will  prosper.  A  good 
project  will  also  be  attractive  to  the  recreationist  who  will  be  more 
inclined  to  pay  a  reasonable  fee  to  enjoy  its  facilities.  On  the  other 
hand,  if  the  project  has  poor  recreation  characteristics,  is  poorly  located 
or  planned,  no  justifiable  expenditure  of  state  funds  can  enhance  its 

Audit  Report  to  the  Congre.ss  of  the  United  States,  by  the  Controller  General,  for 
fiscal  year  ended  June  30,  1956,  pages  20  and  26. 

In  recreational  navigation  projects  constructed  by  the  Corps  of  Engineers,  the 
costs  of  small  navigation  projects  primarily  for  recreational  use  are  divided  be- 
tween the  Federal  Government  and  the  local  interests  concerned.  In  practice, 
application  of  this  formula  requires  that  local  interests  pay  a  large  part,  and 
in  some  cases  the  major  part,  of  the  first  cost  of  such  projects.  In  Corps  of  En- 
gineers' projects  of  primarily  local  significance,  the  costs  of  fish  and  wildlife  and 
recreation  are  borne  by  local  interests.  Reference  material  in  subcommittee's  files. 
Frequently,  Corps  of  Engineer  recreational  or  fish  and  wildlife  features  are 
nonreimbursable  to  the  beneficiaries,  but  are  added  onto  the  costs  to  be  repaid 
by  other  project  purposes.  The  Corps  of  Engineers  stated  : 

"Normally,  there  is  no  specific  allocation  to  recreation  use.  We  are  not 
authorized  under  the  law  to  allocate  to  recreation,  except  in  very  specific  in- 
stances w'here  the  benefits  can  be  clearly  defined.  Usually  the  recreation 
feature  is  allocated  to  other  uses,  and  the  other  primary  users  carry  such 
costs  as  are  incorporated  in  the  project  plans  for  recreation."  (Transcript 
of  May  15,  1958,  p.  65.) 

The  Corps  also  stated  : 

"In  our  estimates  (of  construction  costs),  we  provide  for  minimum  facili- 
ties to  take  care  of  the  public,  and  I  mean  minimum,  absolute  minimum, 
drinking  water,  sanitary,  parking,  access  roads,  a  nominal  amount  in  con- 
nection with  our  maintenance  and  patrol  roads.  And  these  costs,  as  previously 
stated,  are  normally  charged  back  to  primary  project  functions.  They  are 
allocated  and  carried  by  the  flood  control,  irrigation,  power  beneficiaries,  or 
the  costs  are  allocated  to  those  uses.  "We  liave  no  authority  to  allocate  them' 
to  recreation  as  such  except  in  very  specific  cases  where  they  are  a  part 
of  a  national  forest  or  other  specific  situations  like  that."  (Transcript  of  May 
15,  1958,  p.  80.) 
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recreation  values  or  enable  the  reereationist  to  receive  enjoyment  from 
a  visit  to  the  site. 

Recreation,  as  well  as  all  other  project  purposes,  has  certain  demand 
characteristics  which  slioiild  determine  the  nature  and  extent  of  the 
recreation  investment  that  can  justifiably  be  included  in  the  project. 
Unfortunately  these  demand  characteristics  are  not  now  known.  Mr. 
DeWitt  Nelson,  the  chairman  of  the  California  Public  Outdoor  Recrea- 
tion Plan  Committee,  stated: 

"The  plan  and  program  of  our  study  provides  for  an  appraisal 
of  the  present  and  future  need  for  outdoor  recreation,  a  survey  of 
the  existing  and  potential  supply,  and  an  examination  of  the  means 
for  assuring  an  adequate  future  supply.  From  this  study,  pi-elimi- 
nary  recommendations  will  be  prepared  concerning  the  kinds  of 
land  and  water  areas  which  will  be  needed  for  outdoor  recreation; 
where,  in  general,  they  should  be  located;  the  extent  to  which  gov- 
ernment should  take  action;  and  the  jurisdiction  of  government 
which  can  reasonably  be  expected  to  finance  the  acquisition,  devel- 
opment, and  operation  of  the  areas  needed. 

"A  large  share  of  the  present  recreation  interests  of  the  Cali- 
fornia population  is  in  activities  requiring  water.  Recent  trends 
indicate  that  these  interests  will  continue.  We  are,  therefore,  ex- 
amining prospective  water  resource  developments  as  one  of  the 
fnture  sources  of  supply  for  types  of  recreation  requiring  water 
areas.  Other  sources  include  the  natural  streams  and  lakes,  the 
ocean,  and  the  bays  and  lagoons.  The  extent  to  which  we  will  ex- 
amine the  potential  of  reservoirs  will  be  related  to  their  location 
within  the  State.  Reservoirs  located  close  to  heavy  concentrations 
of  ])opulation  will  be  subject  to  the  greatest  demand  on  a  year- 
rcmnd  basis,  since  they  will  lie  within  weekend  range  of  population 
centers.  We  will  be  especially  interested  in  these  nearby  reservoirs. 
The  more  distant  reservoirs  will  have  their  main  potential  during 
the  vacation  season  wlien  people  have  the  necessary  time  to  travel 
longer  distances. 

"Reservoirs  vary  widely  in  their  recreation  potential,  both  in 
quantity  and  quality,  and  we  will  be  interested  in  classifying  and 
evaluating  them  accordingly.  For  this  purpose,  we  will  have  to 
rely  upon  limited  experience  since  reservoir  recreation  is  compara- 
tively new. ' '  ■* 

The  committee  made  a  special  effort  to  evaluate  the  capacity  of  the 
recreation  industry  antl  the  recreation  users  to  pay  the  additional  sej)- 
arable  and  joint  costs  as  well  as  the  cost  of  the  at-site  recreation  facili- 
ties. Throughout  the  State  it  found  the  attitude  widely  accepted  that 
recreation  ought  to  pay  its  operation  and  maintenance  costs  and  the 
committee  feels  that  this  policy  should  be  adopted  wherever  possible  by 
the  State.  There  was  a  feeling  among  water  agencies  that  recreation 
should  repay  the  separable  and  joint  costs  of  constructing  recreation 
facilities.  In  lieu  of  repay nu'nt  by  recreation,  the  water  agencies  felt 
that  General  Fund  or  other  special  fund  moneys  should  be  used  so  that 
recreation  costs  would  not  be  a  burden  upon  the  water  users.  The  recre- 
ation users,  however,  frequently  expressed  the  attitude  that  recreation 
capital  costs  could  not  and  should  not  be  repaid. 

*  Appendix,  page  A-4G. 
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There  are  several  instances  in  the  State  where  recreation  develop- 
ments are  now  repaying  some  of  the  construction  costs  of  at-site  recrea- 
tion facilities.  At  Lake  Piru  in  Ventura  County,  Lake  Cachuma  in 
Santa  Barbara  County  and  Lake  Henshaw  in  San  Diego  County,  recre- 
ation is  now  paying  all  costs  of  operation  and  maintenance  plus  an 
appreciable  portion  of  the  capital  invested  in  the  at-site  recreation 
facilities.^  The  above  three  examples  are  only  indicative.  There  is  no 
conclusive  data  on  the  potential  of  recreation  to  repay  separable  and 
joint  costs  allocated  to  recreation  when  it  becomes  a  project  purpose 
because  no  such  project  has  yet  been  built. 

The  committee  also  received  testimony  on  the  role  of  recreation  as  a 
form  of  commerce  or  business.  Because  recreation,  besides  being  valua- 

s  See  Transcript  of  September  18,  1958,  page  8,  for  data  on  the  revenues  received  from 
Lake  Cacliuma,  and  page  38  for  information  on  Lake  Piru.  Mr.  Doe  presented 
the  following  data  on  the  operations  of  Lake  Henshaw : 

"A  concessionaire  has  operated  Lake  Henshaw  for  the  Vista  Irrigation 
District  as  a  hunting  and  fishing  resort  over  a  period  of  years,  and  the  re- 
turn has  been  rather  impressive.  The  Vista  Irrigation  District  receives  a 
flat  minimum  rental  regardless  of  conditions  and  then  a  share  of  the  net 
profits.  Now,  that  is  after  expenses  have  been  deducted  from  the  receipts. 
Those  payments  have  fluctuated  between  $25,000  and  $70,000  in  all  but  one 
year  when  it  was  somewhat  less.  It  went  down  to  $12,000  or  $14,000  by 
reason  of  the  fact  that  there  wasn't  any  water  in  the  lake.  The  capital  cost 
of  the  facilities  that  are  devoted  specifically  to  recreation,  to  fishing,  would 
be  in  my  guess  a  sum  of  $100,000  something  like  that  ...  It  would  be 
possible  for  the  project  to  assume  some  of  the  costs  of  construction."  (Tran- 
script of  December  4,  1958,  p.  45.) 

The  prevalance  of  the  practice  of  charging  substantial  fees  for  the  use  of 
project  waters  and  recreational  facilities  is  illustrated  by  the  booklet  prepared 
by  the  California  Recreation  Commission,  entitled  "Recreation  Opportunities  at 
Selected  W^ater  Reservoirs,  1957." 

Even  though  there  is  no  data  available  on  the  repayment  capacity  of  recrea- 
tion, there  is  evidence  that  a  substantial  repayment  capacity  does  exist  and  that 
recreation  can  repay  its  costs : 

First,  the  anticipated  repayment  period  for  state  projects  is  50  years.  This 
means  that  the  annual  capital  repayment  is  small.  Furthermore,  large  allocations 
to  recreation  and  large  repayment  burdens  at  any  one  project  are  not  anticipated. 

Second,  the  market  for  project  recreational  facilities  is  expected  to  continue 
growing.  Recreation  will  also  support  an  increasing  segment  of  the  State's  econ- 
omy. Recreation  is  already  a  major  item  in  the  budgets  of  most  California  fam- 
ilies. The  amounts  of  money  spent  annually  on  vacations,  weekend  trips,  motor 
boats,  skiing  equipment,  swimming  pools,  etc.,  is  large  and  is  increasing.  Rec- 
reationists  have  demonstrated  that  they  will  spend  substantial  sums  for  expensive 
recreation  and  hobbies.  (See  National  Survey  of  Fishing  and  Hunting,  U.  S.  Fish 
and  Wildlife  Service,  Circular  44,  Government  Printing  Office.  This  report  shows 
the  average  expenditure  by  fishermen  in  the  United  States  in  1955  was  $91.98, 
and  for  hunters  $79.49.  It  is  obvious  from  the  survey  that  there  is  a  very  wide 
range  in  the  expenditures  of  hunters  and  fishermen.  This  is  to  be  expected  since 
expenditures  are  related  to  income,  and  there  is  substantial  variation  in  income.) 

Third,  California  projects  having  recreation  as  a  major  purpose  are  likely  to 
be  located  in  the  more  remote  mountainous  areas.  Most  visitors  at  these  projects 
will  be  vacationing  or  spending  an  extended  weekend.  They  will  visit  the  project 
with  full  knowledge  of  the  expenditures  involved  and  they  will  be  prepared  to 
spend  the  money.  Remote  recreation  projects  will  have  fewer  visitors  than  proj- 
ects close  to  metropolitan  areas  but  each  visitor  will  spend  more  money.  Those 
projects  close  to  metropolitan  areas  will  have  to  rely  upon  large  numbers  of  day 
use  visitors,  each  paying  a  small  fee  and  staying  only  a  short  time  for  a  picnic, 
swim  or  boat  ride. 

Fourth,  the  heavy  attendance  at  existing  major  reservoirs  such  as  Millerton 
and  Folsom  when  facilities  for  recreation  were  virtually  nonexistent,  indicates 
that  all  other  things  being  equal  visitors  would  be  willing  to  pay  a  fee  for  the 
use  of  additional  facilities  at  properly  equipped  recreation  projects. 

Fifth,  the  nature  of  the  recreation  potential  at  some  projects  will  support  pri- 
vate cabins,  motels,  commercial  establishments  and  other  isrivate  concessions.  A 
lease  fee  or  assessment  on  such  private  properties  and  any  business  located  at 
the  project  site  or  in  adjacent  areas  which  benefit  from  the  construction  of  the 
project  would  assist  in  repaying  project  costs.  This  repayment  assistance  would 
be  similar  in  some  respects  to  use  of  the  conservancy  district  for  irrigation  re- 
payment because  it  secures  repayment  from  those  secondary  beneficiaries  who 
prosper  from  the  project  or  whose  properties  it  increases  in  value. 

The  proposed  plan  for  recreational  development  by  the  Sacramento  Municipal 
Utility  District  and  Bulletin  No.  59,  Department  of  Water  Resources'  report  on 
the  Upper  Feather  River  projects,  illustrate  the  possibilities  of  attracting  high 
value  investments. 
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ble  to  the  recrcatioiiist.  is  also  the  basis  of  a  {jrowinj;  business  at  tlie 
project  site,  any  General  P^iind  expenditures  in  behalf  of  the  recrea- 
tionist  also  aids  the  at-site  recreation  business  which  is  a  part  of  our 
free  enterprise  system.  The  local  oj^cratin*;  agency  should  draw  upon 
some  of  this  benefit  in  securing  funds  to  pay  recreation  operation  and 
maintenance  costs  in  somewhat  the  same  manner  as  local  water  dis- 
tributing agencies  use  tolls  ami  assessments  in  charging  for  water. 

There  Avas  almost  nnanimous  agreement  anu)ng  witnesses  that  a  local 
agency  should  operate  and  maintain  the  recreation  features  of  a  state 
project  wherever  possible.  The  Department  of  "Water  Resources  now  has 
the  authority  to  prepare  a  master  plan  for  all  the  project  recreation 
features  as  well  as  to  acquire  necessary  lands.  There  is  a  minimum  of 
five  existing  state  and  fedci-al  programs  which  can  finance  certain  at-sitc 
recreation  facilities  at  water  ju-ojects.  These  programs  had  their  origin 
in  circ\imstances  other  than  state  construction  of  water  resources  proj- 
ects. The  committee  lias  not  attempted  to  reconcile  the  different  policies 
of  these  programs  with  respect  to  reimbursement,  charging  of  interest, 
user  fees,  etc.  Instead,  it  only  recognizes  them  as  authorized  programs 
having  substantial  funds  available  which  can  contribute  to  at-site  rec- 
i-eation  development  at  water  projects." 

The  Department  of  Fish  and  (!ame  believes  that  it  is  the  responsi- 
bility of  the  constructing  agency,  whether  j)ublic  or  private,  to  i>rovide 
downstream  water  releases  which  will  prevent  reduction  in  fisheries' 
values  resulting  from  the  construction  of  any  project.  This  jiolicy  also 
appears  etjuitable  for  application  at  state  projects.  The  costs  of  preserv- 
ing existing  fisheries  or  wildlife  resources  should  be  a  cost  of  the  state 
project  and  should  be  included  in  the  costs  allocated  to  each  project 
purpose  because  there  would  be  no  fisheries  detriments  if  the  project 
Avere  not  built. 


'There  are  a  number  of  programs  already  established  which  can  assist  in  the  develoj)- 
ment  of  recreation  at  state  projects.   Some  of  the  most  important  of  these  are  : 

1.  The  Wildlife  Con.servation  Board  of  the  Department  of  Fish  and  Game  has 
a  program  for  the  construction  of  ac(ress  roads  and  boat  lautichins  ramps 
to  be  used  by  fi.shermen  which  is  financed  from  parimutuel  racing  fund.s. 
The  board  finances  and  owns  the  facilities  it  constructs  but  operation  and 
maintenance  is  by  local  agencies.  No  repayment  of  capital  costs  is  recjuired. 
The  program  can  readily  provide  recreation  facilities  at  state-constructed 
l)rujects  as  well  as  local  projects.  Since  it  is  impossible  for  the  Wildlife  Con- 
servation Board  to  confine  the  use  of  its  facilities  to  fishing,  the  board's 
program  actually  provides  access  and  boat  launching  facilities  for  public 
use  as  well  as  fishermen.   (Appendix,  page  A-49.) 

2.  The  Division  of  Small  Craft  Harbors  is  lending  funds  to  local  agencies  for 
the  construction  of  boat  harbors  and  launching  facilities.  Tlie  construction 
loan  must  be  repaid  with  interest.  Althougli  the  program  is  just  getting 
started  in  tlie  State's  coastal  areas,  it  coultl  include  boat  harbors  at  res- 
ervoirs created  by  state  project--^.   (Appendix,  page  A-oO.) 

3.  The  Division  of  Beaches  and  Parks  is  currently  constructing  and  operating 
recreation  and  park  facilities  at  Folsom  and  Millerton  Lakes  as  part  of  the 
State  Park  System.  Tlie  division  charges  only  a  nominal  fee  for  the  use  of 
these  facilities.  The  i-evenues  received  cover  only  a  small  part  of  the  divi- 
sion's operation  and  maintenance  costs  at  the  project.  (Appendix,  page 
A-51.) 

4.  The  Department  of  Fish  and  Game  assumes  the  responsibility  to  stock  res- 
ervoir waters  and  downstream  reaches  of  benefited  streams  with  fish  and 
to  provide  adequate  fishing  at  a  state  recreation  project.  (Appendix,  page 
A-148.) 

5.  In  addition  to  these  state  i>rogranis,  the  United  States  Forest  Service  as- 
sumes llie  responsibility,  to  the  extent  of  its  available  funds,  for  providing 
access  ro.-ids  and  picnic  areas  or  other  needed  public  facilities  at  projects 
located  in  national  forest  lands.  These  facilities  invt)lve  no  Investment  by 
the  State  or  user  Interests  hut  are  (•lasse<l  as  a  part  of  the  develojjment  of 
natiotial  foiesLs.   ( Appendix,  page  A-54.) 
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A  different  situation  occurs,  however,  when  enhaJicemeut  of  fisheries 
and  wildlife  is  included  in  the  project  plan.  This  enhancement  creates 
values  supplemental  to  preservation  of  natural  fishery  or  wildlife  re- 
sources. Paying  for  these  values  is  not  properly  a  responsibility  of  the 
beneficiaries  of  the  project.  The  Department  of  Fish  and  Game  recom- 
mends that  the  costs  of  such  enhancement  should  be  borne  by  the  Gen- 
eral Fund  in  the  same  manner  as  recreation  costs.  For  purposes  of  this 
report  these  costs  are  included  within  recreation  costs. 

The  committee  has  carefully  considered  the  dilemma  posed  in  the 
foregoing  discussion.  There  is  support  among  recreation  users  of  the 
State  and  among  proponents  of  recreation  in  the  Northern  California 
areas  for  expenditures  from  the  General  Fund  for  the  separable  and 
joint  costs  allocated  to  recreation.  However,  some  recreation  interests 
are  opposed  to  repaying  any  portion  of  the  above  construction  costs. 
Therefore,  the  justification  for  incurring  separable  and  joint  costs  for 
recreation  is  seriously  undermined  because  the  beneficiaries  do  not  feel 
the  investment  has  sufBcient  value  to  them  to  warrant  their  repaying  it. 

The  committee  felt  that  the  State,  through  appropriations  from  the 
General  Fund  or  through  other  existing  state  programs  should  finance 
the  costs  of  the  at-site  recreation  facilities.  It  has  not  felt  that  the 
disinclination  of  recreation  beneficiaries  to  repay  any  separable  and 
joint  costs  necessarily  justified  removing  the  recreation  purpose  en- 
tirely from  a  project.  However,  the  committee  concludes  that  the  Legis- 
lature should  determine  on  the  basis  of  its  judgment  the  amount,  timing 
and  location  of  recreation  expenditures  by  appropriating  them  from  the 
General  Fund  until  such  time  as  a  clarification  of  the  demand  character- 
istic, public  attitudes  and  project  operations  will  develop  an  experience 
record  which  will  objectively  determine  the  recreation  investment  to 
be  included  in  a  project. 

FLOOD  CONTROL 

The  more  populated  and  highly  developed  an  area  becomes,  the 
greater  is  the  potential  for  property  damage  and  loss  of  life  from  floods 
and,  therefore,  the  greater  is  the  flood  control  investment  which  can  be 
justified  to  protect  the  area.  For  any  given  situation,  the  least  expensive 
facilities  to  provide  flood  protection  may  be  secured  by  constructing 
levees,  channel  rectification  works  or  a  dam  and  reservoir.  Therefore, 
economic  factors  also  constitute  a  limitation  on  the  investment  which 
can  be  justified  for  flood  control  storage  and,  at  a  dam  and  reservoir, 
establish  the  amount  of  reservoir  space  reserved  for  flood  control  pur- 
poses. 

In  general,  flood  control  storage  can  be  more  economically  provided 
at  multiple-purpose  reservoirs  rather  than  at  single-purpose  reservoirs 
because  the  same  joint-use  reservoir  space  reserved  for  flood  control 
can  be  used  after  the  flood  season  to  store  water  for  later  release  to 
generate  power  or  to  serve  irrigation  or  municipal  and  industrial 
markets.  Although  there  may  be  some  conflict  between  these  different 
purposes,  the  Corps  of  Engineers  includes  these  other  purposes  in  its 
flood  control  projects  because  of  their  mutually  beneficial  relationships.^ 

'See  the  statement  by  the  Corps  of  Engineers  on  the  flood  control  allocation  at  Oro- 
ville,  Appendix,  page  A-11. 
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The  committee  has  found  no  equitable  and  workable  basis  for  local 
repayment  of  costs  allocated  to  flood  control  which  appears  capable  of 
being  adininistcred.  The  federal  fjovernment  has  experimented  with 
local  participation  in  federal  dams  and  reservoirs  for  flood  control 
purposes,  but  without  success.  In  Section  3  of  the  Flood  Control  Act  of 
1036.  Congress  required  local  interests  to  pay  for  the  costs  of  lands, 
easements  and  rights  of  way  for  federal  flood  control  dams  and  reser- 
voirs. Tliis  was  rei)calcd  in  Section  2  of  the  Flood  Control  Act  of  1938.« 
Flood  control  dams  and  reservoirs  are  frequently  remote  from  the 
built-up  coastal  or  valley  areas  and  upstream  from  population  centers 
which  benefit  most  from  the  protection.  Presumably,  it  was  found  in- 
e(|nitable  to  expect  the  local  interests  at  the  project  site  to  pay  for 
project  costs  which  primarily  benefited  others. 

In  addition  to  the  geographic  scjiaration  of  the  project  from  its 
benefited  areas,  flood  control  is  ]u-obal)ly  the  least  vendible  project 
purpose  and  is  most  similar  to  the  usual  government  service.  If  flood 
protection  is  supplied  to  one  person,  it  is  supplied  to  all  inhabitants 
of  a  flood  plain  without  regard  to  benefit  or  location.  Like  fire  or  police 
protection  it  is  only  needed  when  emergencies  occur.  However,  when 
federal  channel  and  levee  works  which  provide  flood  control  protection 
also  result  in  substantial  enhancement  in  values  of  adjacent  lands. 
Congress  has  required  a  local  contribution  to  construction  costs.^ 

The  general  taxpayers  would  not  have  to  pay  for  the  flood  protection 
afforded  a  limited  project  flood  ]')lain  if  a  district  constituting  the  pro- 
tected area  could  repay  flood  protection  costs  by  assessments.  However, 
the  uncertain  boundaries  of  benefited  areas,  the  overlap  of  districts 
when  several  projects  contribute  differing  amounts  of  flood  control 
benefits  to  an  area  such  as  the  floor  of  the  Central  Valley,  and  other 
reasons,  appear  to  make  the  district  concept  unworkable  for  large  proj- 
ects. Since  the  federal  government  is  moving  towards  the  policy  of 
paying  the  construction  costs  of  nonfederal  ])rojects  allocated  to  flood 
control,  the  repayment  problem  is  largely  a  moot  point. 

When  the  federal  gf)vernment  pays  for  the  flood  control  features 
at  state  projects,  it  evaluates  these  features  on  the  basis  of  the  benefit 
approach  and  then  appropriates  funds  for  those  flood  control  costs 
which  are  justified  by  its  benefit  analysis.^" 

This  eliminates  the  need  for  the  State  to  resolve  for  itself  the  difficult 
economic  problems  of  establishing  the  size  of  the  investment  for  flood 
control.  Therefore,  the  committee  has  not  considered  the  flood  control 
evalnatiou  problem,  beyond  the  general  comments  on  benefit  computa- 
tion in  Cliapter  IT,  becau.se  it  is  at  present  basically  a  federal  problem. 
The  State  should  treat  the  flood  control  appropriation  made  by  the 
federal  government  for  a  state  project  during  the  project  formulation 
and  cost  allocation  processes  in  the  same  way  as  state  appropriations 
for  other  non vendible  project  purposes.^^ 

«  Transoript  of  May  1.";,  IP.^iR,  papes  60  to  62. 

»  Tran.script  of  May  15,  19.'>8,  pases  92  and  ft:?. 

1"  The  practices  of  the  Ignited  States  Corps  of  Enplneers  !n  evaluating  flood  control 
benefits  have  been  repeatedly  criticized  by  Congress  and  other  federal  and  priv- 
ate apencifs 

"  The  n.ep  of  similar  methods  of  cost  allocation  by  the  State  and  the  federal  jrovern- 
ment  appears  dostrable  but  not  entlrel>'  obtainat>le.  However,  the  use  of  revenues 
instead  of  benefits  In  the  cost  allocation  method  suggested  In  Chapter  HI  should 
cause  no  serious  problems  in  this  regard. 


VI.     SUMMARY  AND  STATEMENT  OF  CONTRACT 

POLICIES 

After  three  years'  work  the  committee  has  concluded  that,  during 
project  formulation  and  in  the  disposition  of  project  services,  the  serv- 
ices from  state  water  projects  should  be  under  two  categories :  vendible 
purposes  including  water  and  power  and  nonvendible  purposes  includ- 
ing recreation  and  flood  control.  Construction  costs  of  vendible  purposes 
should  be  financed  by  general  obligation  bonds.  Water  should  be  sold 
upon  a  market-determined  one-rate,  zoned  price  which  will  recover  all 
costs.  Power  should  be  sold  at  the  prevailing  wholesale  market  price 
which  is  based  upon  the  prices  established  by  the  Public  Utilities  Com- 
mission. 

In  order  to  assure  that  project  costs  allocated  to  each  vendible  pur- 
pose are  repaid  by  each  purpose  the  project  should  be  formulated  so 
that  the  revenues  cover  costs.  Sizing  of  aqueducts  should  include  ca- 
pacity to  serve  the  demands  at  the  time  of  initial  water  deliveries  plus 
the  demands  anticipated  during  a  10-year  development  period  and  any 
additional  capacity  requested  by  water  purchasers  and  accompanied  by 
a  repayment  commitment.  Total  costs  of  the  multiple-purpose  project 
should  be  allocated  by  computing  the  separable  cost  of  each  purpose. 
The  joint  costs  should  be  added  to  the  separable  cost  of  each  purpose 
in  the  same  proportion  as  the  revenues  for  the  purpose  are  to  total 
project  revenues. 

A  one-rate,  zoned  price  for  water  in  which  all  costs  allocated  to  water 
are  recovered  eliminates  all  subsidy  to  irrigation  and  any  land  enhance- 
ment attributable  to  subsidy  in  the  State's  pricing  policy.  Local  dis- 
tributing agencies  may  establish  their  prices  for  water  to  equalize  the 
value  of  the  water  to  different  users  by  a  combination  of  assessments 
and  tolls.  Some  benefit  will  accrue  to  both  land  owners  receiving  water 
and  adjacent  communities.  This  residual  of  benefit  is  normal  for  any 
governmental  investment  and  is  one  of  the  main  reasons  for  construct- 
ing the  project.  The  only  limitation  on  water  deliveries  should  be  the 
full  repayment  of  costs. 

Nonvendible  purposes  should  be  included  in  the  project  upon  the 
basis  of  General  Fund  appropriations  made  by  the  State  Legislature 
for  recreation  and  appropriations  from  Congress  for  flood  control. 
Local  agencies  should  operate  and  maintain  the  recreation  facilities  by 
charging  the  recreation  beneficiaries  assessments  and  user  fees. 

Contracts  for  the  sale  of  project  water  should  incorporate  the  fol- 
lowing policies. 

1.  Full  repayment  of  all  allocated  costs  based  upon  a  one-rate,  zoned 
price  which  includes  a  capacity  charge,  a  demand  charge  and  a 
payment  for  water  taken  from  the  Delta  Pool. 

2.  An  interim  contract  containing  a  full  repayment  commitment 
upon  which  final  designs  are  based. 


(  51  ) 
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;i  A  final  eoiitraet  after  construction  is  c-oiiipletetl  and  all  costs  are 
known. 

4.  Full  repayment  of  allocated  costs  within  50  years  of  issuing  bonds 
for  facilities  servin<?  a  contractee,  includinjj:  a  development  period 
during  the  first  10  years. 


MINORITY  REPORT 

LETTER  OF  TRANSMITTAL 

Assembly,  California  Legislature 

January  25,  1960 
Hon.  Carley  Porter 

Chairman,  Assembly  Water  Committee 
State  Capitol,  Sacramento,  California 

Dear  Mr.  Porter  :  The  undersigned  members  of  the  Assembly  In- 
terim Committee  on  Water  herewith  respectfully  submit  their  minority 
report  on  economic  and  financial  policies  for  state  water  projects. 

Very  truly  yours, 

Edwin  L.  Z'berg  Lloyd  W.  Lowrey 

Pauline  L.  Davis  Charles  B.  Garrigus 

Bruce  F.  Allen  Paul  J.  Lunardi 


The  undersigned  members  of  the  Assembly  Interim  Committee  on 
Water  have  not  concurred  with  the  majority  report  of  this  committee, 
and  for  this  reason  have  prepared  this  minority  report.  We  believe 
that  the  policies  urged  by  the  majority  are  inconsistent  with  the 
greatest  public  good  for  the  people  of  the  State  of  California.  Our  con- 
clusions are  as  follows : 

1.  We  disagree  with  the  proposition  that  the  benefit  cost  theory  of 
justifying  a  project  be  discarded  in  place  of  a  revenue  cost  formula. 

2.  We  disagree  that  in  all  cases  water  must  be  sold  at  its  allocated 
cost  with  no  regard  to  public  benefit  or  secondary  values. 

3.  AVe  disagree  that  water  should  be  sold  in  unlimited  quantities  to 
agricultural  users  instead  of  limiting  benefits  based  on  a  formula 
method. 

4.  We  disagree  that  power  should  be  sold  at  its  market  value  instead 
of  at  cost  to  preference  agencies. 

5.  We  disagree  with  the  proposition  that  there  should  be  no  recrea- 
tion development  on  a  multipurpose  project  unless  there  is  first  specific 
legislative  approval. 

6.  We  disagree  with  the  proposition  that  there  is  evidence  that 
project  sizing  should  be  done  on  the  basis  of  immediate  ability  to  con- 
tract without  regard  for  future  use. 

WATER 

1.  The  majority  report  of  this  committee  rejects  the  benefit  cost 
analysis  utilized  by  the  federal  government  in  determining  the  feasi- 
bility of  a  water  project.  It  urges  instead  a  so-called  market  concept 
based  on  a  revenue  cost  analysis.  Both  approaches  deal  with  the  method 
of  evaluating  the  vendible  services  (services  to  be  sold  on  the  basis  of 
recovering  costs)  and  the  nonvendible  services  (ser^dces  such  as  flood 
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control  provided  at  provernment  expense).  The  majority  report  de- 
Bcribes  the  benefit  cost  ratio  of  vendible  services  as  being  computed  on 
the  basis  of  the  purchaser's  benefits,  while  those  services  are  determined 
under  the  market  revenue  cost  basis  by  the  willingness  of  the  purchaser 
to  pay.  It  asserts  that  a  project  constructed  pursuant  to  the  benefit  cost 
evaluation  may  be  unable  to  repay  its  allocated  costs  with  the  result 
that  prices  for  vendible  services  may  have  to  be  reduced  below  produc- 
tion costs  in  order  to  dispose  of  them. 

The  market  revenue  cost  concept  evaluation  is  founded  by  the  major- 
ity on  the  theory  that  the  only  benefits  to  be  derived  from  services, 
such  as  the  sale  of  water,  are  the  primary  monetary  benefits  derived 
b}'  the  purchaser.  If  the  production  cost  of  the  services,  again  such  as 
water,  are  greater  than  the  amount  the  purchasers  are  willing  to  pay 
or  able  to  pay  then  under  the  policy  urged  by  the  majority,  as  they 
state,  the  project  would  be  abandoned. 

This  revenue  cost  concept  completely  ignores  any  secondary  benefits 
that  would  fiow  from  the  use  of  the  vendible  services.  With  regard  to 
the  benefits  flowing  from  the  distribution  of  water ;  the  maintenance  of 
an  adequate  food  supply  and  the  balancing  of  the  economic  and  social 
structure  of  the  State  of  California  as  well  as  benefits  derived  from 
economic  prosperity,  cannot  be  considered  under  the  policy  urged  by 
the  majority — even  though  a  monetary  value  of  such  benefits  could 
be  determined  and  the  benefits  are  of  a  nature  to  be  properly  paid  from 
general  funds  of  the  State.  In  other  words,  the  policy  of  the  majority 
precludes  a  subsidy  for  vendible  services  such  as  agricultural  water, 
even  where  it  may  be  clearly  justified  and  to  the  best  interests  of  the 
public. 

2.  The  majority  urge  that  "merely  because  governments  do  not 
operate  on  a  profit  motive  and  multiple-purpose  projects  include  some 
nouvendible  services,  docs  not  justify  bypassing  conventional  economic 
analysis,  and  ignoring  revenues  or  market  pricing." 

It  is  submitted,  however,  that  even  assumi)ig  this  to  be  correct,  it 
does  not  follow  that  all  factors  other  than  revenues  or  market  pricing 
should  be  ignored,  as  contemplated  by  the  majority.  Such  a  policy  is 
clearly  inconsistent  with  that  traditionally  followed  in  governmental 
activities,  such  as  in  connection  with  the  Central  Valley  Project,  Fed- 
eral Forest  Service  and  the  United  States  Post  Office. 

As  a  practical  matter,  we  submit  that  the  adoption  of  such  a  policy 
would  result  in  limiting  projects  to  tlic  supply  of  water  for  municipal 
and  domestic  purposes  which  can  support  relatively  high  production 
costs,  and  perhaps  the  largest  factory  farms.  This  is  contrary  to  the 
avowed  policy  of  the  State  of  California  of  providing  a  water  supply 
for  all  beneficial  purposes  to  areas  of  deficiency  throughout  the  State 
as  e\ndenced  by  the  California  Water  Plan,  and  has  substituted  for  the 
philosophy  of  supplying  water  to  areas  of  need,  the  philosophy  of 
supplying  water  to  areas  that  can  pay,  regardless  of  considerations  of 
need. 

3.  The  majority  report  states  that  "A  true  market  pricing  sj-stem 
can  contain  no  subsidies  or  excessive  profits,  because  competition  will 
(juickly  adjust  prices  and  investment  values  to  eliminate  any  excessive 
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returns."  The  majority  concludes  that  the  elimination  of  a  subsidy 
eliminates  the  need  for  any  acreage  limitation,  and  as  a  matter  of  fact 
the  majority  has  quite  candidly  written  in  their  Chapter  on  Pricing 
and  Repayment  that  "these  irrigation  water  users  have  testified  that 
they  are  so  anxious  to  avoid  any  acreage  or  other  service  limitations 
that  they  have  expressed  a  willingness  to  pay  the  full  costs  of  the 
water  they  receive." 

This  ignores  the  fact  that  even  under  the  proposed  market  pricing 
system  advocated  by  the  majority  there  are  subsidies  from  several 
sources.  First,  unless  power  is  sold  at  cost,  and  the  majority  advocates 
selling  power  at  market  value  rather  than  cost,  the  excess  revenues 
from  power  will  subsidize  the  water  users.  This  is  particularly  true 
because  under  the  provisions  of  the  California  Water  Resources  De- 
velopment Bond  Act  (Chapter  1762,  Statutes  1959)  all  revenues  from 
all  sources  are  pledged  to  the  repayment  of  the  bonds  sold  to  build  a 
project.  The  application  of  any  excess  revenues  from  power  under  that 
act  will  necessarily  reduce  the  bond  debt  and  consequently  the  interest 
to  be  paid  on  bond  funds  expended  on  costs  allocated  to  water. 

Second,  the  conclusion  ignores  the  millions  of  dollars  which  have 
been  and  are  being  spent  in  preliminary  work  such  as  planning,  reloca- 
tion of  highway  and  utilities  and  acquisition  of  property.  To  the  extent 
the  share  of  such  costs  attributable  to  the  production  of  water  is  not 
recovered  from  the  sale  of  water,  there  is  a  subsidy.  There  are  other 
lesser  subsidies  also  which  have  not  been  considered.  These  include, 
among  other  things,  the  cost  of  administration,  the  use  of  the  credit  of 
the  State  and  other  services  already  paid  from  general  funds  which  are 
necessary  to  the  construction  of  facilities  to  produce  Vv^ater. 

Lastly,  no  consideration  has  been  given  to  the  millions  of  dollars 
in  nonreimbursable  costs  which  will  be  spent  from  the  General  Fund. 

4.  After  careful  consideration  of  the  testimony  presented  to  the 
committee  by  interested,  informed  persons  at  its  numerous  meetings, 
we  are  of  the  opinion  that  the  vast  majority  of  potential  irrigation 
water  users  cannot  pay  sufficient  sums  of  money  to  pay  all  the  allocated 
production  costs  of  the  water  sold.  While  many  persons  who  were 
opposing  any  acreage  limitation  urged  that  water  be  sold  at  cost,  even 
those  persons  were  not  willing  to  commit  themselves  to  purchasing 
water  at  the  prices  indicated  in  the  Department  of  Water  Resources 
various  bulletins.  In  order,  therefore,  that  the  vast  majority  of  smaller 
farmers  in  the  State  of  California  enjoy  any  benefit  from  water  develop- 
ment by  the  State,  a  limited  subsidy  is  essential,  when  it  is  determined 
that  the  project  is  feasible,  because  of  the  benefits  to  be  derived.  Such 
a  subsidy,  however,  can  be  justified  only  on  the  basis  of  the  benefit 
of  all  of  the  people  of  the  State  of  California,  and  carries  with  it 
the  right  of  the  people  of  the  State  to  define  the  social  changes  to  be 
effected  by  the  water  development  project  (the  right  of  the  people  of 
the  State  to  limit  the  benefits  in  such  a  manner  as  to  provide  the  great- 
est good  for  the  greatest  number  of  people).  We  respectfully  submit 
that  it  is  the  desire  of  the  people  that  the  right  to  the  use  of  water 
from  a  state  project  be  so  limited  in  order  to  prevent  unlimited  sub- 
sidies and  unjust  enrichment.  We  believe  that  some  such  limitation 
can  be  effected  by  limiting  each  user  to  an  amount  of  water  as  may 
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he  necessary  to  irri<i;ate  a  frivcn  area  of  land  (to  be  determined  by  the 
Department  of  "Water  Resonrees  based  on  the  geograpliic  location  of 
his  land  and  other  relevant  factors)  as  will  produce  a  prescribed  net 
profit  to  the  user.  Such  a  procedure  will  preserve  to  a  great  degree 
what  is  known  as  family  farming,  and  will  enable  such  farming  to 
compete  with  large  corporate  enterprises.  It  is  the  belief  of  this  mi- 
nority that  family  farming  is  good  for  the  community  and  for  the  State, 
for  the  small  businesman,  for  the  lawyer,  the  doctor,  and  others 
dependent  on  the  farmer  for  a  living,  and  that  such  farming  produces 
an  economy  where  there  are  homes  and  communities  in  which  children 
can  grow  up  to  become  useful  citizens.  So  called  "efficiency"  in  cor- 
porate farming  carries  a  high  price  tag,  which  has  eliminated  human 
values  and  benefits. 

COST  ALLOCATION 

In  an  elTort  to  justify  the  revenue  c;ust  eojieept  the  majority  has 
derived  a  cost  allocation  based  not  upon  benefits  but  upon  revenues. 
In  Section  3  the  majority  has  concluded  that  a  determination  of  the 
revenues  to  be  derived  from  the  sale  of  a  project  vendible,  such  as 
water,  should  be  used  to  determine  the  cost  allocation  to  such  a  vendible. 
This  effort  to  justify  their  position  leads  to  a  completely  incongruous 
situation. 

The  purpose  of  a  cost  allocation  is  to  provide  a  basis  for  charging 
prices  which  will  produce  sufficient  r(>venues  to  pay  the  allocated  cost. 
If  you  must  determine  first  revenues  that  would  be  paid  by  purchasers 
willing  and  able  to  pay  in  order  to  determine  your  cost  allocation,  tKen 
what  is  the  need  of  a  cost  allocation,  since  you  have  already  determined 
what  the  purchasers  are  going  to  pay.  If  you  have  first  determined,  on 
the  basis  of  the  majority's  market  concept,  what  will  be  paid  by  pur- 
chasers there  is  absolutely  no  need  for  a  cost  alhication,  since  any 
formula  which  would  use  revenues  in  cost  allocation  would,  if  producing 
a  higher  figure  than  what  Avould  be  necessary  to  produce  those  reve- 
nues, mean  that  the  project  would  be  dropped ;  and  by  the  same  token, 
if  the  formula  using  revenues  determines  that  the  service  will  be 
sold  to  produce  less  revenue  than  have  already  been  determined  by 
the  market  concept,  then  you  are  sny>plying  a  subsidy.  In  short,  what 
is  proposed  by  the  majority  is  sim])ly  a  method  of  justifying  the 
original  precept  of  substituting  revonne  for  benefits  in  a  water  develop- 
ment program.  It  is  submitted  tlial  the  separable  costs,  remaining 
l)enefits  formula  .should  not  be  snpi>lant('d  In-  tlic  majority's  new 
formula. 

Another  com])letely  incongnunis  situation  could  arise,  because  the 
majority  states  that  they  will  accept  the  determination  of  the  federal 
government  as  to  what  should  be  the  allocated  cost  to  flood  control. 
Since  under  the  proposition  of  the  majority  tlie  State  would  use  a 
different  cost  allocation  method,  namely,  separable  costs,  remaining 
revenues,  rather  than  the  federal  goverinnent  's  separable  costs  re- 
maining benefits  formula,  it  is  conceivable  thai  a  jn-oject  could  wind 
up  with  costs  that  have  no  place  to  be  allocated.  For  instance,  assuming 
the  Orovillc  dam,  with  a  total  cost  of  ilOO  million  dollars,  has  allocated 
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70  million  dollars,  to  it  by  the  federal  government  for  purposes  of 
flood  control,  and  let  us  assume  the  State,  using  the  different  formula 
than  the  federal  government  in  allocating  costs  of  water,  power  and 
recreation,  winds  up  with  only  400  million  dollars  allocated  to  those 
purposes.  The  next  question  is,  where  does  the  remaining  30  million 
dollars  come  from?  Since  it  cannot  come  from  water,  power  or  rec- 
reation, unless  those  purposes  are  later  overcharged  on  their  allocations, 
it  would  have  to  come  from  the  General  Fund,  and  this,  of  course,  would 
be  a  subsidation  of  those  purposes. 

POWER 

The  position  of  the  majority  report,  that  power  be  used  to  subsidize 
water,  cannot  in  our  opinion  be  justified  on  any  basis. 

One  segment  of  our  society  can  be  subsidized  in  whole  or  in  part  only 
on  the  basis  that  there  will  be  good  which  will  be  derived  by  the  State 
as  a  whole,  and  that  it  is  in  the  interest  of  the  State  as  a  whole  that 
there  be  such  a  subsidy.  A  subsidy  is  the  shifting  of  economic  benefit 
from  the  State  as  a  whole,  or  a  segment  of  the  State  as  a  whole,  to 
another  segment  of  the  State. 

Water  is  going  to  be  subsidized  in  the  State  Water  Plan  because 
sums  of  money  paid  for  by  the  General  Fund  have  been  used  and  will 
be  used  in  the  State  in  the  State  Water  Plan.  This  is  a  subsidy — a 
shifting  of  economic  benefit  from  the  State  as  a  whole  to  a  segment  of 
the  State — namely,  water  users.  We  have  seen  under  our  discussion 
relative  to  water  that  there  exist  great  subsidies  in  the  water  plan  of 
our  State  in  the  areas  of  planning  and  engineering  studies,  costs  of 
administration,  relocating  of  highway  and  utilities,  and  all  those  non- 
reimbursable costs  that  the  General  Fund  will  pay,  together  with  the 
possibility  that  the  General  Fund  will  be  used  to  pay  part  of  the 
allocated  costs  to  water  of  the  bonds  and  interest  thereon. 

Now,  superimposed  on  top  of  all  of  this  the  majority  of  this  commit- 
tee desires  that  the  power  derived  from  a  multipurpose  project  be  sold, 
not  on  the  basis  of  returning  to  the  State  its  allocated  cost  (as  the 
majority  advocates  with  water)  but  rather  at  its  market  value  so  that 
the  profits  that  are  derived  from  the  sale  of  power  may  be  used  to  lower 
the  cost  of  water  to  water  users.  This,  of  course,  is  subsidy — subsidy  by 
the  power  users  for  the  benefit  of  the  water  users. 

We,  therefore,  have  the  situation  that  although  the  justification  for 
a  subsidy  to  water  users  is  that  it  benefits  the  State  as  a  whole,  we 
would  require  only  one  segment  of  the  State,  the  potential  power  users, 
to  directly  subsidize  the  water  users. 

The  charges  for  water  and  power  by  the  State  at  any  comprehensive 
mutipurpose  project  should  be  set  at  the  lowest  price  consistent  with 
sound  business  principles.  Accordingly,  this  minority  believes  that  the 
prices  established  for  water  and  power  should  not  under  any  circum- 
stances exceed  the  amount  necessary  to  recover  the  construction  costs 
properly  allocated  to  these  commodities,  together  with  interest,  reflect- 
ing the  long-term  cost  of  money  to  the  State  plus  operation  and  mainte- 
nance. The  only  deviation  from  this  should  be  when  the  State  desires 
to  subsidize  a  particular  group,  and  this  is  done  by  payments  from  the 
General  Fund  on  the  basis  of  general  good. 
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To  justify  the  position  of  the  majority,  many  witnesses  claim  that 
power  was  merely  incidental  to  the  development  of  water  at  a  project 
such  as  tlie  Oroville  Dam.  The  committee  heard  testimony  from  the 
State  Department  of  Water  Resources  that  the  tentative  allocated  cost 
to  power  at  the  Oroville  Dam  was  60  percent  of  the  total  cost  of  the 
project  of  $516,977,000.  There  is  allocated  to  power  alone  the  sum  of 
$292,942,000. 

Such  a  fi{j:uro  is  subject  to  criticism  particularly  when  one  remembers 
tliat  the  justification  <;iveu  by  these  many  witnesses  for  selling  power 
at  market  value  was  tliat  ])ower  was  only  incidental  to  the  water  prob- 
lem, and  it  is  also  subject  to  criticism  when  one  compares  the  allocated 
cost  on  the  entire  Central  Valley  Project  operated  by  the  Federal 
Bureau  of  Reclamation.  As  of  June  30,  1959,  on  the  entire  project  the 
allocated  cost  to  commercial  power  was  merely  40  percent,  and  the 
astounding  fact  is  tliat  both  the  Bureau  of  Reclamation  and  the  State 
Department  of  Water  Resources  were  supposedly  using  the  same  form- 
ula, the  separable  costs  remaining  benefits  formula. 

If  the  Oroville  Dam  is  a  water  project  and  that  is  all,  and  ])ower  is 
merely  incidental,  then  one  might  very  well  wonder  if  the  allocated 
cost  figure  arrived  at  was  not  one  calculated  to  derive  as  great  a  revenue 
as  possible,  and  therefore  subsidize  water  costs  by  reducing  allocation 
costs. 

The  principle  which  states  that  any  vendible  from  a  multipurpose 
project  should  be  sold  at  a  figure  which  will  return  the  State  its  cost, 
plus  interest,  plus  operation  and  maintenance  is  a  good  point  of  de- 
parture. From  this  point  we  can  determine  whether  any  vendible  should 
be  sold  at  less  than  its  cost,  and  under  what  conditions.  We  have  deter- 
mined this  with  respect  to  the  sale  of  water.  From  here  also  we  can 
determine  if  there  is  any  equitable  reason  why  any  vendible  should 
be  sold  at  more  than  cost. 

With  respect  to  power,  no  one  is  arguing  that  power  be  given  a 
subsid}'  or  that  power  cu.stomers  pay  anything  less  than  the  full  allo- 
cated cost  to  power.  The  dispute  arises  between  those  who  feel  that 
power  users  should  pay  more  than  the  allocated  cost  and  those  who 
feel  that  they  should  not  paj'  more  than  the  allocated  cost.  This  minor- 
ity believes  that  power  users  should  be  treated  the  same  as  water  users, 
and  not  have  to  pay  more  than  their  allocated  cost.  The  historic  doctrine 
of  cost  preferential  disposal  of  hydroelectric  energy  to  public  agencies 
has  stood  the  test  of  time  and  has  ]u-oved  its  soundness.  This  principle 
should  ajiply  equally  well  to  the  undertaking  by  the  State  of  the  sale 
of  electric  energy.  The  vast  benefits  to  be  gained  from  electrification, 
and  the  iidierent  justice  and  equity  of  not  forcing  power  users  to 
subsidize  water  users  are  ample  justification  for  such  a  principle  in 
state  water  law. 

This  minority  believes  that  in  the  sale  of  any  power  by  the  State 
whether  it  be  called  surplus  to  the  system  or  not,  be  sold  on  a  preference 
basis,  preference  on  cost  as  well  as  purchase  to  public  entities. 

Curiously,  none  of  the  witnesses  who  testified  before  the  Assembly 
Interim  Committee  on  Water  and  who  argued  that  power  be  sold  at 
market  value  felt  that  water  should  be  sold  at  market  value  if  this 
figure  would  be  higher  than  its  allocated  cost.  An  immediate  question 
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could  be  asked,  and  that  is,  why  not?  It  is  quite  conceivable  that  in 
certain  areas  water  could  be  sold  at  more  than  its  allocated  cost.  As 
an  example,  it  is  possible  that  in  metropolitan  areas  water  users  have 
the  repayment  capacity  to  buy  water  at  more  than  its  allocated  cost. 
Why  not  do  this  and  then  use  this  profit  to  subsidize  other  areas  of  the 
State  where  the  water  cannot  be  sold  at  its  allocated  cost. 

This  minority  believes  the  opposition  to  such  a  principle  is  on  two 
grounds.  First,  this  would  involve  subsidation  and  give  rise  to  demands 
for  acreage  limitation;  and  secondly,  because  there  is  not  any  logical 
justification  for  doing  this,  as  we  have  already  seen  in  our  analysis 
of  justification  for  subsidy.  Here  again,  one  segment  of  society  would 
be  called  upon  to  subsidize  another  segment  when  the  justification  for 
subsidy  is  the  statewide  benefit  involved. 

Is,  then,  not  this  argument  propounded  by  the  water  users  themselves 
just  as  cogent  when  applied  to  poAver?  This  minority  believes  that 
it  is.  Why  should  the  people,  when  the  power  is  generated  as  a  natural 
resource,  pay  more  than  their  allocated  cost  in  order  to  subsidize  some 
other  area  of  the  State. 

It  is  said  by  opponents  of  the  public  poAver  preference  philosophy 
that  this  is  a  power  deficient  project.  Nothing  could  be  further  from 
the  truth.  As  far  as  the  dam  and  the  transportation  of  water  to  the 
delta  is  concerned,  this  is  a  power  surplus  project.  It  is  only  a  power 
deficient  project  when  there  is  added  to  the  dam  and  appurtenances  a 
giant  distribution  system  to  be  used  by  water  users  taking  water  from 
one  hydrographic  area  and  removing  it  to  another  hydrographic  area. 
The  removal  of  this  natural  resource  by  means  of  an  aqueduct  system 
is  not  the  responsibility  of  the  people  of  the  area  where  the  natural 
resource  is  generated,  but  rather  a  responsibility  of  the  users  who  desire 
that  the  water  be  so  removed.  What  justification  is  there  for  charging 
potential  power  users  where  the  natural  resource  is  for  the  cost  of  the 
distribution  system  to  take  the  resource  to  some  other  area  of  the  State  ? 

Another  vital  reason  for  the  establishment  of  a  power  cost  preference 
to  public  agencies  is  readily  apparent  when  we  answer  the  question : 
In  what  manner  will  the  State  as  a  whole  best  be  served  in  the  sale  of 
power,  and  first,  let  us  preface  this  by  asking  what  do  we  need  more 
of  in  the  State  of  California  with  its  rapidly  expanding  population- 
more  water  which  is  subsidized,  or  a  larger  supply  of  low  cost  firm 
power?  This  minority  believes  that  economists  will  agree  that  the  tre- 
mendous economic  growth  experienced  in  the  State  since  World  War  II 
has  been  due  to  the  influx  of  industry  and  the  changing  of  the  picture 
of  the  State  from  an  agrarian  one  to  tliat  of  an  industrial  complex.  In 
order  to  put  to  work  the  millions  who  have  and  will  come  to  California, 
and  to  establish  a  tax  base  so  that  services  can  be  rendered,  do  we  need 
more  industry  or  more  agriculture?  The  answer  is  obvious.  We  need 
to  attract  industry  and  business  to  this  State  in  order  to  create  a  large 
tax  base  and  employment.  All  states  are  now  competing  with  each  other 
to  attract  industry  so  that  the  individual  citizen  will  not  have  to  shoul- 
der an  unduly  heavy  tax  that  increased  services  would  require.  In- 
dustry will  pick  and  choose  the  areas  that  are  best  suited  to  their  needs. 
A  firm  supply  of  low  cost  electric  energy  is  definitely  one  factor  that 
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will  guide  and  attract  industry.  Therefore,  since  it  is  so  vital  that  we 
attract  new  industry,  and  that  we  have  a  supply  of  low  cost  energy, 
is  it  not  in  the  best  interests  of  the  State  to  sell  this  power  at  its  cost, 
and  therefore  eiicourage  industry  and  electrification  ratlicr  than  selling 
])ower  at  its  higlicst  market  value  so  that  private  utilities  would  in  each 
case  outl)i(l  public  entities  and  then  merely  increase  tlieir  rates. 

One  final  comment  is  necessary.  The  majority,  recognizing  that  a 
direct  application  of  power  revenues  to  water  is  a  subsidy,  has  at- 
tempted to  evade  the  {[uestion  of  subsidy  by  providing  that  the  distri- 
bution of  the  power  revenue  merely  be  used  to  accelerate  the  payment 
of  costs  allocated  to  power.  They  say  that  technically  there  would  be  no 
power  revenues  surplus  until  all  allocated  power  costs  were  repaid.  This 
overlooks  the  provisions  of  Senate  Bill  1106,  which  provides  that  all 
revenues  from  the  sale  of  water  or  power  must  be  used  to  repay  the 
bonds,  and,  therefore,  any  moneys  paid  by  power  users  would  be  repay- 
ing the  bonds  that  were  used  to  build  the  project,  which  is  delivering 
water  to  water  users.  In  addition  to  this,  after  the  allocated  costs  were 
paid  then  power  users  would  be  required  to  pay  for  power  coming  from 
facilities  that  were  completely  paid  for,  and  again,  under  the  provisions 
of  Senate  Bill  1106,  these  monej's  Avould  have  to  be  used  to  retire  the 
outstanding  bonds.  The  only  way  that  theoretically  the  position  of  the 
nuijority  here  would  be  soiuid  would  be  if  the  power  were  distributed 
free  to  power  users  after  the  allocated  costs  to  power  were  ])aid,  and, 
of  course,  as  stated  above,  this  is  impossible  due  to  the  fact  the  revenue 
must  be  used  to  pay  outstanding  bonds. 

RECREATION 

The  majority  report  recognizes  that  recreation,  like  flood  control, 
should  be  considered  a  non-vendible  project  purpose. 

It  also  recognizes  that  in  view  of  the  great  demand  of  the  people  of 
this  State  for  future  recreation  and  the  desire  for  stabilization  and 
enhancement  of  local  economies,  recreation  has  been  elevated  from  an 
incidental  project  pur))Ose  to  a  fnll  project  ]nirpose. 

As  such,  the  majority  report  also  recognizes  that  the  costs  of  recrea- 
tion should  not  necessarily  be  measured  by  any  re])ayment  contract  or 
commitment,  but  rather  sliould  be  financed  from  general  funds. 

There  must  also  be  a  recognition  that  the  inclusion  of  funds  to  defray 
costs  allocated  to  recreation  is  essential  to  the  feasibility  of  many  proj- 
ects. Therefore,  a  proper  consideration  of  such  costs  involves  not  only 
the  question  of  providing  recreational  facilities  but,  in  many  instances, 
the  construction  of  the  entire  project.  The  majority  report  would  re- 
(jiiire  that  the  recreational  facilities  of  each  jjroject  mnst  be  dependent 
upon  prior  specific  determination  by  the  Legislature  of  "the  amount, 
timing  and  location  of  recreational  expenditures  l)y  a]ipropriating  tliem 
from  the  general  fund.  ..."  The  emphasis  of  this  approach  fails  to 
properly  consider  the  reipiircment  of  Section  233  of  the  Water  Code 
and  also  the  practical  effect  of  such  a  policy  on  the  ])roper  preliminary 
planning  of  state-constructed  water  projects. 

Section  233  requires  the  Department  of  Water  Resources,  prior  to 
submitting  plans  or  proposals  for  authorization  of  a  project  for  con- 
struction or  operation  by  the  State,  to  determine  the  water  and  facilities 
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necessary  for  public  recreation  justifiable  in  terms  of  state-wide  interest 
and  feasible  as  a  non-reimbursable  cost  of  the  project. 

Thus,  the  necessary  and  justifiable  recreational  costs  of  a  project 
arc  required  to  be  determined  at  the  outset  of  the  planning  of  such  a 
project.  To  require  that  tlie  recreational  facilities  of  a  project  must 
await  a  specific  legislative  determination  of  "the  amount,  timing  and 
location  of  recreation  expenditures"  is  to  place  the  department  in  the 
position,  on  one  hand,  of  being  required  by  law  to  make  a  prior  deter- 
mination of  such  facilities  as  a  nonreimbursable  cost  and,  on  the  other 
hand,  of  being  requested  to  await  a  legislative  decision  on  such  matters. 
This  is  further  accentuated  because  of  those  features  of  a  project  which 
involve  joint  costs  as  distinguished  from  separable  costs.  It  is  dif^cult 
to  understand  how  the  proper  planning  of  a  project  could  proceed,  not 
onl.y  as  to  recreation  but  as  to  any  other  aspects  of  the  project,  if  the 
determination  of  the  portion  of  joint  costs  which  will  be  borne  by 
recreation  must  await  specific  legislative  appropriation,  where  the  ap- 
propriation is  to  be  based  on  a  consideration  of  the  completed  plan  or 
proposal. 

Recreation  features  which  are  consistent  Avith  the  other  uses  of  the 
project  and  determined  by  the  Department  of  Water  Resources  as 
necessary  and  feasible  must  be  included  in  each  state-constructed  water 
project  without  further  legislative  action  and  included  as  a  part  of  the 
payment  from  the  California  Water  Fund. 

This  would  not  preclude  the  Legislature's  examination  of  the  ex- 
penditure for  recreational  facilities  of  each  project  as  it  may  at  any 
time  examine  the  propriety  of  any  such  inclusion.  This  would  allow 
the  proper  preliminary  planning  to  proceed  without  causing  unneces- 
sary delay.  If,  on  completion  of  such  plans,  the  Legislature  agrees  with 
the  departmental  determination  of  the  proper  recreational  features  to 
be  included,  it  would  not  be  required  to  separately  appropriate  funds 
to  the  project  for  recreation  but  would  permit  consideration  and  au- 
thorization of  the  entire  project  as  a  whole. 

PROJECT  SIZING 

The  majority  has  concluded  that  the  willingness  of  immediate  pur- 
chasers to  pay  allocated  costs  of  water  shall  determine  the  sizing  of  a 
project.  In  other  words,  that  a  project  should  not  be  built  large  enough 
so  that  future  needs  will  be  taken  care  of  from  the  original  construction 
features  of  a  project.  The  reason  given  by  the  majority  is  because  they 
state  that  the  "payment  of  the  heavy  interest  burden  on  this  capacity 
may  be  somewhat  ill  advised  for  the  future  generation  may  be  able  to 
construct  a  project  to  meet  its  own  needs  with  considerably  less  strain 
on  its  own  resources. ' ' 

This  may  or  may  not  be  true.  Suffice  it  to  say  that  no  testimony  or 
evidence  was  given  to  this  committee  by  way  of  dollars  and  cents  figures 
or  anything  approaching  an  economic  evaluation  of  this  situation  to 
permit  such  a  conclusion.  Therefore,  this  minority  is  not  in  a  position 
to  state  that  the  position  of  the  majority  is  correct,  particularly  when 
the  Department  of  Water  Resources  has  indicated  their  desire  that 
project  sizing  be  to  the  project's  ultimate  capacity  because  the  total 
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I)roject  costs  will  be  paid  off  in  the  later  years  of  development.  Under 
the  view  held  by  the  majority,  if  such  would  be  the  policy  of  the  State, 
it  is  easy  to  see  that  the  first  project  built  would  be  sized  so  small  that 
users  who  would  come  into  existence  10  years  from  now  would  not  have 
any  of  the  benefit  of  the  first  project.  Under  the  view  of  the  majority, 
only  those  agencies  immediately  able  to  contract  would  receive  a  benefit 
from  a  project  even  though  there  was  overwhelmin<;  evidence  that  in 
those  areas  which  could  not  contract  immediately  they  would  in  the 
space  of  a  few  short  years  be  able  to  contract  because  of  the  tremendous 
l)opulation  expansion  expected. 


ADDITIONAL  COMMENTS 

Assembly,  California  Legislature 

January  30,  .1960 
The  Honorable  Carley  V.  Porter 

Chairman,  Assembly  Interim  Committee  on  Water 
State  Capitol,  Sacramento  14,  California 

Dear  Mr.  Porter:  As  I  advised  you  at  the  time  I  did  so,  I  signed 
the  report  of  the  Assembly  Interim  Committee  on  Water  with  some 
reservation. 

I  consider  the  report  to  be  an  outstanding  document  in  the  field  of 
water  project  policy  and  have  found  myself  in  almost  complete  agree- 
ment with  the  recommendations  of  the  committee  as  set  forth  in  the 
report.  Nevertheless,  there  are  two  points  on  which  I  feel  the  report 
inadequate ;  namelj^ : 

1.  I  fully  concur  that  there  must  not  be  any  acreage  or  other  limita- 
tion in  the  delivery  of  available  water.  However,  it  has  not  been  con- 
clusively demonstrated  to  me  whether,  with  a  full  repayment  pricing 
policy,  there  will  be  or  will  not  be  a  substantial  unearned  increase  in 
land  value  which  is  not  recovered  through  some  form  of  tax.  I  believe, 
therefore,  that  the  committee  should  have  recommended  that  a  continu- 
ing economic  study  of  this  aspect  be  made  by  the  Department  of  Water 
Resources,  and  if  and  when  it  ever  should  become  evident  that  there 
is  a  substantial  unrecovered  increase  in  land  value  that  a  policy  should 
be  developed  or  legislation  recommended  that  will  effect  recovery. 

2.  As  the  report  states,  there  has  been  no  evidence  or  testimony  which 
has  indicated  that  it  will  be  practical  to  sell  power  to  public  agencies 
at  a  preferential  price  as  is  done  by  federal  projects ;  nor  has  any  public 
agency  indicated  to  the  committee  that  it  wishes  to  purchase  power 
from  the  Feather  River  Project  under  any  conditions.  While  these 
circumstances  must  guide  state  policy  at  this  time,  I  feel  that,  should 
the  Feather  River  Project  or  any  future  state  project  develop  condi- 
tions wherein  it  would  be  practical  to  do  so,  and  where  there  would  be 
a  demand  for  project  power  by  public  agencies,  such  power  should  be 
sold  to  public  agencies  at  the  lowest  price  consistent  with  good  business 
principles. 

I  respectfully  request  that  this  statement  be  presented  along  with 
the  committee  report,  and  that  it  be  printed  as  supplementary  to  that 
document. 

Respectfully  yours, 

John  C.  Williamson 
Assemblyman,  39th  District 
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APPENDIX 

The  voluminous  testimony  gathered  during  calendar  years  1958  and 
1959  has  necessitated  some  process  to  reduce  it  to  a  more  manageable, 
usable  and  printable  form.  The  principal  statements  made  before  the 
Assembly  Interim  Committee  on  Water  and  the  former  Joint  Sub- 
committee on  Economic  and  Financial  Policies  for  State  Water  Projects 
have  been  reviewed  and  those  portions  directly  pertaining  to  the  com- 
mittee's work  have  been  included  in  this  appendix.  The  complete  tran- 
script is  available  in  the  committee's  office.  Included  at  the  end  of  this 
appendix  is  also  a  series  of  letters  containing  basic  information. 

In  order  to  make  this  appendix  more  useful,  most  statements  carry 
a  citation  to  the  volume  and  page  of  the  transcript  where  it  appears. 
The  index  to  the  appendix  lists  material  in  the  appendix  by  agency, 
W'itness  and  date  of  hearing  to  facilitate  identification. 

The  questionnaires  used  as  a  basis  for  these  hearings  have  been 
included  at  the  beginning  of  the  testimony  pertaining  to  each  ques- 
tionnaire. In  several  instances  the  statements  of  witnesses  appear  as 
direct  answers  to  the  appropriate  questionnaire  and  should  be  so  read. 
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STATEMENTS  OF  WITNESSES 
Agency  Page 

Abshire,  Presley  F.,  State  Senator— Letter  dated  August  27,  1958 A-128 

Afjricultural  Council  of  California 

William  B.  Staiger — November  6,  VXA),  Sacramento A-277 

Alameda  County 

Herbert  G.  Crowle— August  28,  1958,  Hayward A-131 

Alameda  County  Flood  Control  and  AVater  Conservation  District,  Zone  No.  7 

Karl  AVente— August  28,  1958,  Hayward A-13() 

Richard  W.  Karn — November  4,  1959,  San  Francisco A-256 

Alameda  County  Water  District 
M.  P.  Whitfield 

August  28,  1958,  Hayward A-134 

November  4,  1959,  San  Francisco A-254 

Bakersfield,  City  of 

Letter  from  city  manager  dated  September  22,  1959 A-313 

Beebe,  James  AVarren 

Letter  to  chairman  on  SB  1106  bond  covenant  dated  December  1,  1959 A-308 

Big  A''alley  Irrigation  District 

E.  G.  Babcocli— September  10,  1959,  Shasta A-186 

Borror,   Dale   E.— September  10,   1959,   Shasta A-185 

Browne,  Alan  K.,  Bank  of  America 

Letter  to  chairman  on  revenue  bonds  dated  October  23,  1958 A-163 

Letter  to  chairman  on  SB  1106  bond  covenant  dated  October  20,  1959 A-310 

California  Department  of  Agriculture 

Letter  to  chairman  on  surplus  crops  dated  January  30,  1959 A-164 

California  Department  of  Fish  and  Game 

AA'alter  T.   Shannon— December  3,  1958,  Los  Angeles A-148 

California  Department  of  Water  Resources 

Harvey  <).  Banks 

Cost  allocation,  Alay  15,  1958,  Sacramento A-34 

Recreation,    September   18,   1958,    Santa   Barbara A-70 

Irrigation   repayment,   September   15,   1958,    Sacramento A-74 

AA'illiam  L.  lierry— September  9,  1959,  Quincy A-168 

AA^illiam  Fairbanks,  Jr.— July  10,  1958,  Eureka A-58 

AVilliam  R.  Gianelli 

October  20,  1959.  Los  Angeles A-218 

October  21,  1959,  San  Diego A-236 

Letter  to  chairman  from  Harvey  O.  Banks  on  cost  allocation,  dated 

September  9,  1958 A-39 

Letter  to  chairman  from  Harvey  O.  Banks  on  project  planning,  dated 

December  2,  1959 A-295 

Lucien  J.  Meyers — September  23,  1959,  San  Luis  Obispo A-203 

John  R.  Teerink 

November  4,  1959,  San  Francisco A-247 

November  6,  1959,  Sacramento A-281 

AValter  G.  Schulz 

August  27,  1958,  Napa A-119 

August  28,  1958,  Hayward A-129 

September  22,   1959,   Bakersfield A-189 
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California  Division  of  Beaches  and  Parks 

Robert  B.  Hatch — July  8,  1958,  Sacramento A-ol 

California  Division  of  Small  Craft  Harbors 

Dallas  Hering — July  8,  1958,  Sacramento A-50 

California  Farm  Bureau  Federation 

Robert  Hanley — December  3.  1058,  Los  Angeles A-152 

George  Ohm  and  Ray  Hunter — September  25.  1959,  Sacramento A-215 

California  Farm  Research  and  Legislative  Committee 

William  Reich — September  15,  1958,  Sacramento A-92 

California  Labor  Federation  AFL-CIO 

Don  Vial — November  5,  1959.  San  Francisco A-270 

California  Municipal  Utilities  Association 

E.  K.  Davis — November  6,  1959,  Sacramento A-280 

California  Public  Outdoor  Recreation  Plan  Committee 

DeWitt  Nelson— May   16,   1958,   Sacramento A-40 

California  Water  Commission 

Resolution  No.  44 — September  15,  1058,  Sacramento A-93 

California  Water  Development  Council 

Gordon  Garland — September  17,  1958,  Bakersfield A-99 

California  Wildlife  Conservation  Board 

Everett  Horn— July  8,  1958,  Sacramento A-49 

California  Wildlife  Fe<leration 

George  D.  Difani — July  8,  1958,  Sacramento A-54 

Calleguas  Municipal  Water  District 

A.  K.  Hill— Letter  of  October  23,  1959 A-285 

Chairman 

Letter  to  Harvey  O.  Banks  on  irrigation  repayment  datetl  October  10.  1058-  A-l(>() 
Letter  to  Harvey  O.  Banks  on  project  planning  datetl  November  2,  1959 A-201 

Coachella  Valley  County  Water  District 
Lowell  O.  Weeks 

December  4.  1958,  San  Diego A-157 

October  20,  1959,  I>os  Angeles A-2.i3 

Collier,  Randolph,  State  Senator— September  10,  1959,  Shasta A-185 

Contra  Costa  County 

Jack  Port— August  28,  1958,  Hayward A-142 

W.  J.  O'Connel — November  4,  1959,  San  Francisco A-256 

Dunsnuiir.  City  of 

J.  Morgan  Jones — September  10,  19.50,  Shasta A-170 

Eureka  Chamber  of  Commerce 

R.  F.  DenlK>— July  10.  1058,  Eureka '. A-02 

Friant  Water  Users  Association 
James  F.  Sorenseu 

Septeml>er  ItJ,  105,S,  Fresno A-0<> 

November  6,  1050,  Sacramento A-275 

Garrigus,  Charles  B.,  Assemblyman — Statement  to  committee  on 

unjust  enrichment A-.314 

Gibson,  Luther  E.,  State  Senator — August  27,  1958,  Napa A-123 
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Kos  CiiMBiBijr  Water  CwMBHiBWWiiat 

Biebuid  CnrEas— £«9u(tMB]lwer  2^  ISiO,  Btebm^dMI 

Lmamea.  ISsmmStj 
JflluK  TheBdoce — ^LiHOtiw  "(n(t  «Jetobier  23;,  1909 

LoM  Chaaee  Cneck  Water  DisteKit 

Ed  ByaiB— S«f««BBl»fT  9,  1S@S»,  QsaSaBies' 

LKagane  (Off  Wsoea  Ttotece  of  CaMwniSa 
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DeeBuber  St,  19S^  L««  AjBgdee 4-144 

Octeker  29,  19S9,  L«8b  AaKedks 4-231 

Maria  Mmmipai  Water  D^iaflt 
WaDfiam  B-  Seeger— AagiBstt  27,  ISBS,  ICapa 4-125 

M««ed  Jrt^atism  Disltriclt 

KfHBinrtfti  B-  MieSwaia— ^Sefitenifcer  US,  1S@8,  P^kshb® A-4S 

Iktzoipirilitaa  Wates-Di^zMA 

Jowqpfc  Jeaaea— OetoBser  29,  19S9,  £<(»  Aa^dcs 4-22§» 

L«ttter  dated  DnooaBMr  19,  19S8 4-147 

Mfetgaire  B^«r  Csaaltir  Water  DuttznOt 

EL  F.  iJ^hMrp    IggpteaJter  IS,  ISSi,  gaatta  Barinasa A-«9 

Xapa.  ComattT-  Fazat  BoEswani 
L««ndl  EdoBsten — An^goHft  27, 


Xapa  C<wm!Bity 

X,  D.  CSairik— Aa^BBitt;  27,  199^  XajpL 
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North  Coast  Timber  Association 

Harry  W.  Graham,  Jr.— July  10,  19r.8,  Eureka A-61 

North  Marin  County  Wator  District — Letter  dated  October  14,  1958 A-143 

Orange  Connty  Water  District 
Howard  Crook 

D.'ccmher  8,  IDHH,  I^)s  Angeles A-153 

(fctoher  *J1.   inr.O,  San  Diego A-240 

Pacific  Intcrcliili  Yacht  Association 

Mrs.  Jan  Mower— July  H,  lir.M,  Sacramento A-48 

Pacific  Planning  and  Research  and  Ebasco  Service,  Inc. 

Sanuiel  E.  Wood — September  !),  1959,  Quincy A-178 

Perez,  John— September  10,  19r.9,  Shasta A-184 

Pleasanton  Town.ship  County  Water  District— Letter  dated  October  10,  1958__A-137 

Plumas  County 

E.  J.  Humphrey — September  9,  lU.-ti*.  Qiiincy A-174 

Plumas-Sierra  County  Farm  liureau 

C.  W.  Bellamy — September  9,  19.V.).  <}uincy A-177 

Portola,  City  of 

Charles  Veoniett — September  9,  19r)9,  Quincy A-176 

Questionnaire  for  northeastern  counties A-167 

Questionnaire  for  Southern  California A-143 

Questionnaire  on  acreage  limitation,  ix)wer  preference  and  contract  provisions. _A-187 

Questionnaire  on  irrigation  repayment A-73 

Questionnaire  north  and  soulli  P>ay  a(iueducts A-119 

Questionnaire  on    recreation    repayment A-57 

Redding  Chamber  of  Commerce 

Clair  A.  Hill— September  10,  19r.9,  Shasta A-182 

Resolut  ions 

California   Labor  Federation,  AFL-CIO  resolution  on   water A-311 

California   A\'ater  Commission   Resolution  No.  44 A-93 

Kern  County  Board  of  Supervisors  resolution  on  conservancy  district A-97 

Riverside  County 

John  W.  Bryant— October  21,  1959,  San  Diego A-244 

Riverside  County  Water  Association 

Doyle  F.  Boen— December  4,  lOijS,   San   Diego A-158 

Sacramento  Municipal  I'tility  District 

James  K.  Carr — July  8,  1958,  Sacramento A-53 

San  Bernardino  County — Letter  dated  November  26,  1958 A-151 

San  Bernardino  County  Supplemental  Water  Association — Letter  dated 

November  10,  1958 A-159 

San  Bernardino  Valley  Municipal  Water  District 

Hugo  W.  Wild*' — September  IS,  lt>5S,  Santa  Barbara A-68 

San  Diego  ('hamber  of  Commerce 

Ed  Clapi) — December  4,   1958,   San   Diego A-156 
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San  Dieso,  Citv  of 

R.  E.  Graham— December  4,  1958,  San  Diego A-156 

Paul  Beermann— October  21,  1959,  San  Diego A-247 

San  Diego  County  Farm  Bureau 
Edwin  Pressev 

December  4,  1958,  San  Diego A-158 

October  21,  1959,   San  Diego A-244 

San  Diego  County  Water  Authority 

Hans  Doe — December  4,  1958,   San  Diego A-154 

William  Jennings — October  21,  1959,   San  Diego A-240 

San  Francisco  Water  Department 

J.  H.  Turner— August  28,  1958,  Hayward A-141 

Robert  C.  Kirkwood — November  4,  1959,  San  Francisco A-252 

San  Luis  Obispo  County 

Letter  dated  September  24,  1958 A-71 

Fred  Kimball  and  Robert  Born — September  23,  1959,  San  Luis  Obispo A-209 

San  Luis  Obispo  County  Farm  Bureau 

John  P.  Andrews — September  23,  1959,  San  Luis  Obispo A-212 

Santa  Barbara  County 

Norman  H.  Caldwell A-63 

William  N.   Hollister— September  18,   1959,   Santa   Barbara A-67 

Norman  H.  Caldwell— September  23,  1959,  San  Luis  Obispo A-212 

Santa  Clara-Alameda-San  Benito  Water  Authority 
Albert  T.  Henley 

August  28,  1958,  Hayward A-140 

November  4,  1959,  San  Francisco A-251 

Santa  Clara  County 

Howard  Campen— August  28,  1958,  Hayward A-138 

Santa  Clara  County  Farm  Bureau 

Ken  Wilhelm— August  28,  1958,  Hayward A-139 

Semitropic  Water  Storage  District 

Allen  Bottorff— September  22,  1959,  Bakersfield A-199 

Shasta-Cascade  Wonderland  Association 

John  F.  Reginato— September  10,  1959,  Shasta A-180 

Shasta  County 

Joseph  Patten  and  James  Herbei-t — July  8,  1958,  Sacramento A-56 

Norman  Wagoner — September  10,  1959,  Shasta ^ A-179 

Sierra  County 

Donald  G.  Pattou— September  9,  1959,  Quincy A-173 

Siskiyou  County 

W.  A.  Barr— September  10,  1959,  Shasta A-179 

Solano  County 
Frederick  Bold 

August  27,  1958,  Napa A-120 

November  4,  1959,  San  Francisco A-273 

Letter  dated  October  2,  1958 A-122 

Sonoma  County 

Carson  Mitchell— August  27,  1958,  Napa A-128 
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Soutliprn  California  Water  Co-onliiiiiting;  Conference 
William  S.  Rosecrans 

Decomber  3.  in."S.  Los  Aii};eles ! ... . A-151 

October  20,  19.".0,  Los  Angeles A-228 

Southern  Pacific  Company 

J.  P.  van  Loben  Sels — November  5,  19;"0,  San  Francisco A-261 

Southern  Ventura  County  Water  Association 
Joe  Appleton — Letter  dated  October  26,  1950 A-283 

Standard  Oil  Company  of  California 

D.  B.  McIIonry— November  .".,  lOr.O.  San  Francisco A-266 

Stanford  Research  Institute 

James  IL  Forbes — September  15,  195S,  Sacramento A-41 

Tehama  County  Farm  Bureau 

J.  Gordan  Todd— September  10,  1959,   Shasta A-184 

Tejon  Ranch  Company 

William   E.   Mooro,   Jr. — Noveinl)cr   5,    1959,    San    Francisco A-264 

Tulare  County  Taxpayers'  Association 

Domer  F.  Power— October  20,  1959,  Los  Anjteles A-233 

Tulare  Chamber  of  Commerce 

Kenneth  A.  Kuney — September  17,   195S.  Bakersfield A-lOO 

United  States  Bureau  of  Reclamation 

Copy  of  letter  to  directors  of  water  districts  from  Bureau  of  Reclamation 

dated  December  20,  1957 A-113 

Letter  to  chairman  on  irrigation  rei«iyment  dated  September  12,  1958 A-111 

Letter  to  chairman  on  irrigation  repayment  dated  October  30,  1958 A-117 

Letter  to  chairman  from  Denver  regional  office  on  Colorado-Big 

Thompson  project  dated  July  25,  1958 A-118 

A.  N.  Murray— May  Ifi,  1958,  Sacramento A-23 

Paper  entitled  Evaluation  of  Recreation  Benefits A-29 

United  States  Corps  of  Engineers 

Copy  of  statement  by  General  Itschner  before  U.S.  Congress A-14 

Frank  Kochis — May  15,  1958,  Sacramento A-10 

I.  II.  Steinberg— May  16,  1958,  Sacramento A-21 

United  States  Department  of  Agriculture 

Copy  of  letter  to  Scuiitor  Anderson  from  I'ndersecretary   Morse A-102 

Ijctter  to  chairman  on  surplus  crop  payments  in  California,  dated 

October   27,    1958 A-109 

United  States  Forest  Service 

Grant  A.  Morse — July  8,  1958,  Sacramento A-54 

William  A.  Peterson — September  9,  1959,  Quincy A-177 

United  Water  Conservation  District  of  Ventura  County 
William  P.  Price,  Jr. 

September  18,  19.58,  Santa  P.arbara A-67 

November  6,  19.59,  Sacramento A-278 

University  of  California 

P.  II.  McGauhey  and  Harry  Krlich— September  15,  195S.  Sacramento A-80 

Trimble  R.  Hedges,  paper  entitled  Current  Trends  on  ('alifornia  Farms A-286 

Ventura  County 

H.  P.  Ncedham— Octolter  20,  19.59,  Los  Angeles A-234 
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Ventura  River  Municipal  Water  District 

George  M.  Purvis — September  18,  1958,  Santii  r.jirhani A-70 

Weedpatch  Grange,  Kern  County 

John  E.  Luchmann— September  22,  1950,  Bakersfield A-202 

Western  Municipal  Water  District 

James  II.  Krieger— October  21,  1959,  San  Diego A-245 

Wheeler  Ridge-Maricopa  AVater  Storage  District 
Onie  Sanders 

September  22,   1959,   Bakersfield A-201 

November  5,  1959,  San  Francisco A-267 

Z'berg,  Edwin  L.,  Assemblyman — Letter  to  committee  on  recreation 

dated  October  13,  1959 A-312 


1958   HEARINGS 

STATEMENT  OF  FRANK  KOCHIS 

U.  S.  Corps  of  Engineers 

BACKGROUND   OF    LOCAL    PARTICIPATION    IN    FLOOD   CONTROL    PROJECTS 

1.  fieneral  legislation  requiring  local  participation  in  projects  constructed  by  the 
Corps  of  Engineers  was  initially  contained  in  the  lO.'id  Flood  Control  Act.  In  Section 
3  of  that  act,  Congress  provided  that  no  money  could  he  expended  on  the  construc- 
tion of  any  project  until  states,  their  political  subdivisions,  or  other  responsible 
local  agencies  had  given  satisfactory  assurances  that  they  would  (a)  provide  with- 
out cost  to  the  United  States  all  lands,  easements,  and  rights-of-way  necessary  for 
the  project;  (b)  hold  aiul  save  the  United  States  free  from  damages  due  to  the 
construction  work;  and  (c)  maintain  and  operate  all  the  works  after  completion  in 
accordance  with  regulations  prescribed  by  the  Secretary  (tf  War.  These  requirements 
of  local  co-operation  are  now  generally  known  as  the  a-b-c  assurances. 

2.  Section  2  of  the  Flood  Control  Act  of  19.38  modified  the  requirements  of  local 
participation  by  directing  the  Secretary  of  War  to  accpiire  title  to  all  lands,  ease- 
ments, and  rights-of-way  necessary  for  any  dam  and  reservoir  project  or  channel 
improvement  or  channel  rectification  project  for  flood  control,  i.e.,  the  "a-b-c"  pro- 
visions of  the  111.30  act  were  declared  to  be  no  longer  ai)i)licable. 

3.  Although  the  Flood  Control  Act  of  li)41  and  suiiseciuent  acts  restored  the 
a-b-c  assurances  required  for  local  flood  protection  i)rojects  (i.e.,  levees,  channel 
improvements,  etc.),  they  reiterated  the  policy  that  the  Federal  Covernment  would 
acquire  all  lands,  easements  and  rights-of-way  for  federal  reservoirs.  The  only 
exception  to  this  policy  is  where  a  flood  control  reservoir  is  constructed  in  lieu  of  a 
channel  improvement  to  i)rotect  a  purely  local  area.  In  such  cases  the  a-b-c  assur- 
ances apply  to  the  reservoir  in  the  same  manner  as  they  would  have  applied  to  the 
channel  work.  Also  in  cases  whore  such  local  flood  control  reservoirs  result  in  land 
enhancement  benefits,  local  intci-ests  are  required  to  )iay  ~>0  percent  of  the  first  cost 
proportionate  to  that  benefit.  Although  the  local  fo-operation  requirement  is  usually 
consistent  with  the  foregoing  enunciated  i)olicy  it  may  vary  widely  as  a  result  of 
specific  provisions  that  may   be  incori)orated   in  the  authorizing  legislation. 

4.  In  general,  all  flood  control  and  navigation  costs  of  reservoir  projects  are  borne 
by  the  Federal  Government.  The  cost  allocated  to  irrigation  storage  is  required  to 
be  repaid  by  the  beneficiaries.  Where  hydroelectric  power  is  provided,  the  portion 
of  the  project  cost  allocated  to  power  is  repaid  to  the  Federal  Government  by  sale 
of  the  power  output.  Where  storage  for  municipal  and  industrial  water  supply  is 
made  available,  the  water  users  are  required  to  repay  the  cost  allocated  to  such 
storage.  Project  costs  are  allocated  to  recreation  only  when  the  recreational  benefit 
is  local  and  the  cost  is  borne  by  the  local  interests.  Only  in  cases  where  a  recrea- 
tional facility  is  of  national  significance,  in  connection  with  national  parks  or 
forests,  is  the  cost  borne  by  the  Federal  Government.  Usually  the  cost  of  recreation 
facilities  is  allocated  to  other  project  functions. 

n.  Under  current  corps  policy,  a  project  must  be  economically  justified  and 
financially  feasible  both  prior  to  authorization  and  prior  to  construction.  Economic 
feasiidlity  requires  that  the  total  benefits,  to  whomsoever  they  may  accrue,  must 
exceed  the  project  cost.  Financial  feasibility  means  that  the  services  of  the  project 
are  needed  within  a  reasonable  i)eriod  of  time,  that  the  reimbursable  costs  are 
within  the  rei)ayment  ai)ility  of  the  beneficiaries  and  that  the  beneliciaries  are  will- 
ing and  able  to  take  the  service  and  repay  the  allocated  costs.  Since  lOoG  both  the 
House  and  Senate  appropriations  committees  have  directed  that  no  construction 
contracts  could  be  awarded  until  a  responsible  local  interest  entered  into  a  binding 
agreement  to  provide  the  re(|uired  local  co oijcration.  In  case  of  multiple-purpose 
reservoirs  involving  irrigation  service,  the  corps  has  interpreted  this  mandate  as 
requiring  written  assuran<-es  from  a  responsible  local  jiolitical  entity  that  they  will 
enter  into  a  repayment  contract  upon  completion  of  construction. 

If  a  project  will  result  in  appreciable  enhancement  of  property  values  in  addi- 
tion to  the  usual  benefits  through  i)revenlion  of  flood  damages,  appreciable  local 
contribution  to  the  cost  of  tiie  i)roject  may  be  a  recjuirement  of  local  co-ojieration. 
Determination  of  the  benefits  attributable  to  the  higher  utilization  of  property  is 
based  on  the  increase  in  earning  power   (net  earnings)    of  the  property.  Evaluation 
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of  this  benefit  requires  consideration  of  past  use  and  the  probable  future  use,  both 
with  and  without  flood  control.  Care  is  taken  to  exclude  that  portion  of  the  earning 
power  of  property  creditable  to  the  additional  investments  other  than  for  flood 
control,  that  must  be  made  in  order  to  realize  an  increased  or  higher  utilization 
of  the  property.  This  is  particularly  important  when  use  of  land  for  residential  and 
industrial  purposes  is  involved.  When  prevention  of  flood  damages  is  also  involved 
in  an  area  expected  to  benefit  through  increased  utilization,  care  is  taken  to  avoid 
duplication  in  the  estimate  of  total  benefits. 

STATUS   OF   COST   ALLOCATION    STUDIES   FOR   OROVILLE    RESERVOIR 

1.  Studies  were  authorized  September  21,  1956,  by  Senate  Public  Works  Com- 
mittee resolution  requesting  "*  *  *  review  of  reports  *  *  *  with  a  view  to  de- 
termining whether  any  modifications  of  the  recommendations  contained  therein  is 
advisable  at  this  time,  with  particular  reference  to  studies  of  proper  cost  allocations 
for  the  Oroville  Dam  on  Feather  River,  proposed  to  be  constructed  by  the  State 
of  California,  such  economic  justification  for  allocation  of  contribution  for  flood 
control  to  be  reported  to  the  committee  at  the  earliest  possible  date." 

2.  The  procedure  for  allocating  the  cost  of  a  multiple-purpose  project  to  the 
various  functions  it  serves,  such  as  flood  control,  irrigation,  power,  recreation,  fish 
and  wildlife,  etc.,  has  been  fixed  by  agreement  (dated  March  12,  1954)  between 
the  federal  agencies  engaged  in  this  field  of  endeavor  and  by  Bureau  of  the  Budget 
Circular  A-47  dated  December  31,  1952.  Three  alternative  methods  of  cost  alloca- 
tion are  available  to  determine  the  justified  federal  contribution.  All  three  will  be 
considered  by  the  corps  in  its  current  studies.  The  one  now  being  considered  in 
detail  in  the  "Separable  Cost-Remaining  Benefit"  method.  While  the  detailed  proce- 
dure is  rather  complex,  the  fundamental  concept  is  rather  simple.  Such  concept  pro- 
vides that  (a)  all  costs  incurred  exclusively  for  a  specific  purpose  or  function  shall 
be  charged  to  that  function,  (b)  that  all  savings  to  be  achieved  by  combining  all 
functions  into  a  single  multiple-purpose  project  are  to  be  shared  equitably  by  these 
functions  and  (e)  that  the  total  amount  allocated  to  each  function  shall  not  exceed 
the  benefits  provided  by  that  function.  The  application  of  this  method  necessitates 
obtaining  detailed  information  relative  to  both  the  multiple-purpose  project  and  to 
possible  alternative  projects  to  fulfill  the  requirements  of  each  function.  In  practice, 
this  means  that  it  is  necessary  to  prepare  cost  estimates  for  different  reservoir 
capacities  to  serve  different  purposes,  not  only  for  the  Oroville  site,  but  also  for 
other  available  alternative  reservoir  sites. 

3.  The  accomplishments  and  benefits  to  be  provided  by  the  Oroville  Project  have 
to  be  determined  as  accurately  as  possible  for  purposes  of  cost  allocation.  This  re- 
quires, first  a  decision  as  to  the  method  of  project  operation.  It  is  then  necessary 
to  determine  the  physical  accomplishments  of  the  project  and  to  place  a  monetary 
unit  value  on  each  accomplishment.  In  order  to  do  this,  it  is  necessary  to  determine 
where  the  new  or  regulated  water  supply,  made  available  by  the  project,  is  to  be 
u.sed,  and  the  benefits  to  be  obtained  at  the  place  of  use  equated  back  to  the  point 
of  storage.  A  similar  determination  must  be  made  with  respect  to  the  new  power 
output  and  the  flood  control  accomplishments  and  benefits  must  also  be  evaluated. 
These  are  complicated  operations  and  we  are  now  engaged  in  co-operative  studies 
with  the  Department  of  Water  Resources  in  this  regard. 

4.  One  of  the  most  important  parts  of  these  studies  is  the  determination  of  the 
space  required  to  control  floods,  and  the  criteria  for  the  flood  control  operation  of 
such  space.  The  problem  is  complicated  because  as  of  now  no  flood  control  storage 
is  available  on  the  Yuba  River,  and  the  flood  control  operation  of  the  Oroville 
Project  must  be  fully  co-ordinated  with  the  flood  waters  of  the  Yuba  River. 

5.  Preliminary  reservoir  operation  studies  of  the  Oroville  Project,  its  irrigation 
and  power  accomplishments,  and  the  monetary  benefits  creditable  to  such  accom- 
plishments have  been  completed  by  the  State.  The  result  of  such  studies  have  been 
furnished  to  the  corps  for  use  in  connection  with  the  cost  allocation  appraisals.  The 
State  has  also  fui'uished  the  corps  first  and  annual  costs  for  various  size  dams  and 
power  plants  at  the  Oroville  site  for  the  same  pui-pose.  The  corps  is  now  reviewing 
this  data  with  a  view  to  conferring  with  the  state  engineers  at  an  early  date  as 
to  the  basic  criteria  to  be  used  for  the  final  operation  studies  needed  for  the  cost 
allocation.  In  this  connection,  it  is  the  corps'  intent  to  ask  the  Federal  Power  Com- 
mission and  the  U.  S.  Bureau  of  Reclamation  to  assist  the  corps  in  arriving  at  the 
power  and  irrigation  benefits  creditable  to  the  Oroville  Project. 

6.  The  corps  itself  is  currently  making  studies  with  a  view  to  determining  the 
amount  of  flood  control  space  that  should  be  reserved  behind  the  Oroville  Dam  to 
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provide  an  adequate  degree  of  protection  along  the  Feather  River.  Such  study  in- 
volves the  method  of  interrelated  conservation  and  flood  control  operation  that 
should  be  used  so  as  not  to  undulj-  interfere  with  the  irrigation  and  power  accom- 
plishments of  the  project.  In  connection  with  such  studies  the  corps  is  also  deriving 
the  flood  control  benefits  creditable  to  various  amounts  of  flood  control  storage 
space.  The  flood  control  storage  si)ace  reservation  being  considered  varies  from 
r>()(),(K)0  to  ],00n,0()0  acre-feet.  Upon  completion  of  the  corps'  studies,  they  will  be 
discussed  with  the  State  with  the  objective  of  reaching  mutual  agreement  on  the 
amount  of  flood  control  space  to  be  provided  behind  Oroville  Dam. 

7.  Although  a  sui)stantial  amount  of  preliminary  work  has  already  been  completed, 
much  additional  work  remains  to  be  done.  Such  remaining  work  es.'^entiaHy  con- 
sists of  determining  the  basic  criteria  for  final  operation  studies  and  the  making 
of  such  studies;  a  more  accurate  determination  of  the  various  accomplishments  and 
benefits;  and  finally  the  selection  of  the  method  of  cost  allocation  to  be  used.  It  is 
hoped  that  the  work  remaining  to  be  done  can  be  completed  in  time  to  meet  the 
presently  scheduled  report  submission  date  of  December  1,  1958. 

Oroville  Dam  and  Reservoir 
Gross  capacity 3,nOO,000  a.f. 

Flood  control  reservation about  u(X),fKH)  a.f. 

Inactive  pool about  97.000  a.f. 

Height  of  dam 730  ft. 

Power  Plant : 

No.  units .") 

Total  capacity 440,000  kw. 

The  Oroville  Reservoir  will  be  operated  for  flood  control,  irrigation,  power  pro- 
duction, and  to  provide  a  firm  water  supply  for  exportation  to  areas  of  deficiency. 
It  is  estimated  that  the  Oroville  Reservoir  on  Feather  River,  together  with  the 
proposed  Bullard's  Bar  Reservoir  on  Yuba  River,  would  have  controlled  the  19."i 
flood  and  would  have  prevented  the  loss  of  40  lives  and  al)out  $r)0,0<X),000  damages. 
In  addition,  control  of  the  flood  flows  would  have  relieved  the  threat  to  the  remain- 
ing portion  of  the  Sacramento  River  levee  system  below  the  mouth  of  Feather  River. 

RECREATION    PLANNING    AND    DEVELOPMENT    AT    MULTIPURPOSE 
RESERVOIRS    IN   THE    SACRAMENTO    DISTRICT 

Recreational  development  by  the  Corps  of  Engineers  on  projects  constructed  for 
flood  control  is  based  upon  the  provisions  of  Section  4  of  the  1944  Flood  Control 
Act  as  amended  by  Section  4  of  the  1946  Flood  Control  Act,  which  provides  : 

"The  Chief  of  Engineers  is  authorized  to  construct,  maintain,  and  operate 
public  park  and  recreational  facilities  in  reservoir  areas  *  *  *  and  to  permit 
the  construction,  maintenance,  and  operation  of  such  facilities  *  *  *  to  grant 
leases  of  lands  *   *   *  in  reservoir  areas  *  *   *." 

The  act,  as  amended,  provides  that  preference  shall  be  given  to  federal,  state,  or 
local  governmental  agencies,  and  licenses  be  granted  without  monetary  considera- 
tion to  such  agencies  for  the  use  of  all  or  any  portion  of  a  reservoir  area  when  such 
action  is  in  the  public  interest.  The  act  further  provides  that  lea.ses  to  nonprofit 
organizations  may  be  granted  at  reduced  or  nominal  rentals  in  recognition  of  the 
public  service  to  be  rendered  in  utilizaticm  of  the  leased  premises. 

The  matter  of  providing  a  minimum  reservoir  pool  for  recreational  jjurposes  is 
an  extremely  complicated  one,  not  only  because  it  is  necessary  to  allocate  storage 
space  to  recreation  but  al.so  because,  in  many  instances,  the  waters  are  totally 
appropriated  for  irrigation  or  domestic  uses.  In  these  cases,  it  becomes  a  question  of 
rt'creatioii  interests  obtaining  the  necessary  water  rights  for  tlie  recreational  pool. 
The  subject  therefore  goes  beyond  the  limits  of  Corps  of  Engineers'  authority,  and 
becomes  a  matter  of  local  interest  and  the  state  authorities  having  jurisdiction  of 
the  water  rights. 

Recreation  potentialities  are  given  full  consideration  in  the  preparation  and 
evaluation  of  proposed  water  resources  programs  and  projects.  In  general,  federal 
participation  is  limited  to  providing  public  access  and  the  basic  facilities  necessary 
to  permit  detailed  development  by  the  local  interests.  This  usually  means  that  the 
corps  provides  access  roads,  parking  areas,  drinking  water,  and  sanitary  facilities, 
and  that  further  development  is  carried  out  by  state  or  local  agencies  or  private 
organizations. 
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The  following  subparagraphs  contain  information  on  reservoir  projects  completed 
and  operated  by  the  Sacramento  District. 

a.  Harry  L.  Englebright  Reservoir,  Yuba  River 

(1)  Recreational  Facilities.  Public  use  facilities  at  this  reservoir,  all  govern- 
ment-owned, comprise  access  roads,  parking  areas,  an  overlook  point,  picnicking 
facilities,  a  boat-launching  ramp,  designated  swimming  area,  sanitary  facilities,  and 
drinking  water  supply.  Present  annual  usage  is  about  26,000  visitor  days.  Public 
use  has  been  increasing  at  about  6,000  visitor  days  per  year,  but  is  reaching  the 
maximum  capacity  of  the  existing  facilities. 

(2)  Recreational  Management.  All  public-use  facilities  at  the  reservoir  were 
provided  at  government  expense  and  are  operated  and  maintained  by  the  Corps  of 
Engineers.  A  master  plan  for  recreational  development  has  been  prepared  by  the 
Sacramento  District  and  submitted  to  the  Chief  of  Engineers  for  approval.  The 
master  plan  includes  all  existing  facilities  and  proposes  additional  development 
depending  on  future  conditions.  There  are  no  outstanding  agreements  pertaining  to 
public-use  facilities  at  the  project.  The  Sacramento  District  is  now  advertising  for 
l)ids  for  leasing  of  approximately  90  acres  of  federal  lands  at  the  reservoir  for  devel- 
opment of  public-use  and  recreational  facilities  on  a  commercial  concession  basis.  The 
general  provisions  of  the  lease,  which  will  be  for  a  term  of  10  years,  are  : 

(a)  Concessionaire  will  provide  minimum  facilities  consisting  of  drinking  water 
supply,  permanent-type  sanitary  facilities,  boat-launching  and  pickup  facilities,  rental 
boat  docking  and  mooring  facilities,  and  will  provide  for  the  sale  of  fishing  tackle, 
bait,  food  and  refreshments,  and  miscellaneous  supplies. 

(b)  Concessionaire  will  pay  $100  annual  fixed  rental.  In  addition,  he  will  pay 
the  government  a  percentage  of  the  annual  gross  income.  Minimum  acceptable  per- 
centage of  gross  income  is  3  percent. 

(c)  The  Corps  of  Engineers  will  continue  to  maintain  the  existing  parking  areas 
and  access  road.  Maintenance  of  all  other  recreation  features  will  be  the  responsi- 
bility of  the  concessionaire. 

b.  North  Fork  Reservoir,  North  Fork  American  River 

(1)  Recreational  Facilities.  Public-use  facilities  comprise  government-owned  ac- 
cess roads,  parking  areas,  an  overlook  point,  picnicking  facilities,  sanitary  facilities, 
and  drinking  water  supply.  In  addition,  there  are  privately  owned  facilities  consist- 
ing of  floating  docks,  a  boat-launching  ramp,  concession  stand  and  clubhouse.  Annual 
public  usage  has  leveled  off  at  about  24,000  visitor  days,  which  approximates  the 
maximum  capacity  of  the  existing  facilities. 

(2)  Recreational  Management.  The  Federal  Government  has  provided  most  of 
the  recreational  facilities  at  the  reservoir.  Prior  to  the  execution  of  a  license  agree- 
ment with  the  Auburn  Area  Recreation  Park  and  Parkway  District,  the  Corps  of 
Engineers  administered  the  public  use  of  the  reservoir  and  maintained  all  the  exist- 
ing facilities.  The  existing  license  agreement  was  negotiated  for  a  15-year  period 
ending  in  1968.  Under  the  terms  of  the  license,  the  licensee  handles  all  recreational 
uses  of  the  reservoir ;  enforces  the  rules  and  regulations  prescribed  by  the  Depart- 
ment of  the  Army  ;  maintains  all  existing  public-use  facilities  excepting  the  access 
road,  parking  area,  and  public  restrooms ;  and  provides  additional  recreation  facili- 
ties as  funds  are  available.  The  available  facilities  are  open  to  all  on  equal  terms,  a 
nominal  fee  being  charged  by  the  licensee.  Since  November,  1955,  the  licensee  has 
been  fulfilling  the  above  obligations  through  its  concessionaire,  the  Auburn  Boat 
Club.  The  license  does  not  provide  for  a  monetary  return  to  the  government. 

A  master  plan  for  recreational  development  of  the  reservoir  area  has  been  pre- 
pared by  the  Sacramento  District  but  has  not  yet  been  submitted  to  the  Chief  of 
Engineers  for  approval.  The  existing  developments  are  included  in  the  master  plan. 

c.  Pine  Flat  Reservoir,  Kings  River 

(1)  Recreational  Facilities.  Facilities  for  the  public  at  this  project  comprise: 
(1)  government-owned  access  roads,  an  overlook  point,  parking  areas,  boat-launching 
facilities,  campground  and  picnic  area,  water  supply,  and  sanitary  facilities;  (2)  a 
county-administered  picnic  area  including  parking  space,  water  supply,  and  sanitary 
facilities;  and  (8)  privately  owned  access  roads,  parking  areas,  boat  launching, 
docking  and  mooring  facilities,  boat  and  motor  rentals,  bait,  tackle,  food  and  re- 
freshment concessions,  picnicking  facilities,  trailer  parking  areas,  water  supply,  and 
sanitary  facilities.  Public  use  during  1957  amounted  to  over  352,000  visitor  days, 
an  increase  of  45  percent  over  the  previous  year. 
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(2)  Recreational  Management.  The  overlook  point,  access  road,  boat-launching 
site,  and  appurtenant  facilities  were  provided  at  government  expense  and  are  op- 
erated and  maintained  by  the  Corps  of  Engineers.  The  campground  and  appurte- 
nances were  provided  at  government  expense  and  are  operated  and  maintained  l)y 
the  U.  S.  Forest  Service.  The  county-administered  picnic  area  is  being  developed 
by  Fresno  County  under  the  terms  of  a  license  agreement  negotiated  for  a  2r)-year 
period  ending  December  31,  1979.  The  license  requires  the  licensee  to  provide  needed 
public  facilities  on  a  tract  of  government-owned  land.  The  license  provides  no 
monetary  return  to  the  government.  In  addition  to  the  above  license,  two  leases  for 
commercial  l)oat  concessions  have  been  negotiated  with  the  owners  of  property  ad- 
jacent to  government-owned  land.  These  leases  run  for  five-year  periods,  expiring 
in  19(X)  and  1901  and  reciuire  a  payment  to  the  government  of  !?100  per  year  i)lus 
3  percent  of  the  gross  income  from  the  concession.  Both  lessees  have  developed  other 
facilities  on  their  own  properties  in  conjunction  with  the  commercial  boat  con- 
cessions. 

The  Corps  of  Engineers  has  prepared  a  master  plan  for  recreational  development 
and  management  of  the  reservoir  area.  It  incorporates  all  of  the  existing  improve- 
ments and  describes  potential  areas  for  future  developments. 

d.  Isabella  Reservoir,  Kern  River 

(1)  Rccrenlional  Facilities.  Public-use  facilities  at  Isabella  comprise  (1)  a  gov- 
ernment-owned observation  point  iind  jiarking  area  with  drinking  water  and  sanitary 
facilities  at  tlie  main  dam;  (2)  county-administered  campground  areas,  sanitary 
facilities,  water  sujtply,  and  two  patrol  boats  for  rescue  and  law  enforcement ;  and 
(3)  privately  owned  boat  launching,  docking,  and  mooring  facilities,  boat  and  motor 
rentals,  and  a.ssociated  bait,  tackle,  food  and  refreshment  concessions.  Public  use 
during  19.")7  amounted  to  about  849.000  visitor  days,  a  00  percent  increase  over 
attendance  during  19r)0. 

(2)  Recreational  Manaqement.  The  observation  point  and  appurtenant  facilities 
were  provided  at  government  expense  and  are  maintained  by  the  Corps  of  Engineers. 
Under  a  license  agreement  negotiated  with  Kern  County,  the  county  has  assumed 
the  resj)onsibiIity  of  jilanning,  develo))ing  and  administering  the  public  lands  in  the 
reservoir  area.  The  license  runs  for  2.1  years,  terminating  in  19S0,  and  does  not 
require  a  monetary  return  to  the  government.  The  license  provides  that  develojtment 
of  the  area  can  be  by  the  county  or  through  use  of  commercial  concessionaires.  To 
date  Kern  County  has  executed  three  agreements  for  commercial  boat  concession- 
aires. 

The  approved  master  plan  for  recreational  development  of  the  reservoir  area  was 
developed  jointly  by  Kern  County  and  the  Corps  of  Engineers  and  comprises  a  part 
of  the  license  agreement  with  Kern  County,  and  requires  all  development  of  recrea- 
tional facilities  to  l)e  in  accordance  with  the  master  plan.  The  licensee  is  fulfilling 
all  obligations  assumed  under  terms  of  the  license. 

(Transcript  of  May  ir>,  19."iS,  i)age  ."il.  The  above  material  is  the  original  from 
which  the  statement  before  the  siibcommiteee  was  made.) 

COPY  OF 

STATEMENT  BY  GENERAL  ITSCHNER 

Before  the  Subcommittee  of  the  Committee  on  Appropriations, 

House  of  Representatives,  Eighty-fourth  Congress,  Second  Session 

CALCULATION   OF   BENEFIT-COST   RATIOS 

The  benefit-cost  ratio  is  a  device  for  measuring  in  mathematical  terms  the  economic 
worth  of  a  project.  We  by  no  means  claim  tliat  it  is  a  precise  method  of  evaluating 
a  project,  since  it  is  only  as  reliable  as  tiie  figures  going  into  its  two  components — 
the  benefits  and  the  costs.  Further,  the  benefit-cost  ratio  is  not  the  sole  criterion  in 
justifying  a  project.  I^oss  of  life  is  never  included  in  our  cost  analyses,  but  it  is 
adequately  treated  by  discussion.  Likewise,  there  are  many  intangible  Itenefits.  such 
as  tlie  promotion  of  health,  increases  in  recreational  oppnrtuniti<>s  and  fish  and  wild- 
life values,  tiiat  are  thorougiily  considered  but  generally  no  attempt  is  made  to  give 
them  a  monetary  evaluation.  However,  the  benefit-cost  ratio  is  the  best  method  we 
know  of  to  indicate  in  simple  terms  the  relative  economic  justification  of  a  iiroject. 
Professor  Ciriacy-Wanlrnp  of  the  University  of  ('alifornia,  an  ttutstanding  economist 
and  a  recognized  .•lutliority  in  the  field  of  natural  resources  development,  stated  in  an 
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article  in  the  November  1955,  edition  of  the  Jowrnal  of  Farm  Economics  that  the 
benefit-cost  analyses  provide  the  only  objective  basis  for  guiding  political  decisions. 

Benefits  are  computed  without  regard  to  who  receives  them  and  withour,  consider- 
ation of  the  question  of  repayment  for  services.  The  questions  of  reimbursement  and 
local  co-operation  are  independent  of  the  problem  of  economic  justification  of  projects. 
The  computation  of  benefits  is  inherently  inexact  because  it  involves  consideration  of 
future  events  and  the  projection  of  past  experiences.  It  is  accomplished  by  estimating 
conditions  with  and  without  tlie  project,  and  taking  the  difference  between  the  two  as 
the  measure  of  the  benefits  attributable  to  the  project. 

In  the  case  of  flood-control  projects,  there  are  two  general  types  of  benefits : 
(1)  those  attributable  to  prevention  of  flood  damage;  (2)  those  attributable  to  land 
enhancement,  that  is,  higher  type  of  utilizaticm  of  the  property  made  possible  through 
the  alleviation  of  the  flood  hazard. 

Benefits  accruing  from  the  prevention  of  flood  damages  are  divided  into  two  cate- 
gories:   (1)  Primary  or  direct ;   (2)  secondary  or  indirect. 

Primary  benefits  are  based  on  savings  attributable  to  the  prevention  of  direct  dam- 
ages inflicted  by  water  on  real  and  personal  property,  and  reduction  or  elimination 
of  costs  of  flood-fighting  measures,  evacuation  and  reoccupation.  They  also  include 
credit  for  prevention  of  certain  indirect  losses,  that  is  losses  not  directly  affected  by 
inundation,  which  are  fully  as  real  as  water  damage.  Examples  are  loss  of  wages 
and  business  and  increased  costs  of  travel  of  rerouted  traffic.  Primary  benefits  are 
used  in  our  economic  analyses. 

Secondary  benefits  from  a  project  are  those  economic  effects  beyond  the  immediate 
zone  of  influence  of  the  project,  such  as  the  benefit  to  an  automobile  agency  that  can 
sell  more  cars  in  the  area  because  wages  are  not  lost  due  to  periodic  stoppage  of 
work  in  a  factory  wdiich  is  shut  down  by  severe  floods.  Secondary  benefits  are  not 
included  in  our  economic  analyses  because  of  their  speculative  nature. 

Crop  losses,  which  fall  into  the  direct  damage  category,  are  appraised  in  terms  of 
market  value  of  the  expected  crop,  less  any  costs  that  have  not  been  incurred  at  the 
time  of  loss,  such  as  cultivating,  harvesting  and  marketing  costs.  When  replanting 
is  possible  it  is  taken  into  consideration  in  estimating  the  net  crop  loss. 

To  determine  flood-control  benefits  we  must  estimate  the  amount  of  damages  that 
would  be  prevented  throughout  the  assumed  economic  life  of  the  project,  but  with  a 
maximum  life  of  50  years.  This  information,  which  must  be  obtained  by  an  examina- 
tion of  maps  or  aerial  photographs  and  an  appraisal  made  on  the  ground,  is  plotted 
as  a  stage-damage  curve,  which  shows  the  damage  that  would  occur  at  every  stage 
of  the  river. 

The  second  phase  of  the  problem  is  to  estimate  the  frequency  of  each  stage.  This 
is  extremely  difficult  for  the  stages  which  are  reached  infrequently.  If  we  had  reliable 
records  going  back  2,000  years  we  probably  would  be  justified  in  saying  that  a  certain 
flood  would  occur  on  an  average  once  in  100  years,  or  possibly  a  larger  flood  would 
occur  once  in  500  years,  but  our  i-ecords  are  extremely  short.  If  the  infrequent  floods 
produce  very  large  damages,  as  they  generally  do,  the  average  annual  damages  ai'e 
affected  greatly  by  the  assumption  made  as  to  their  frequency.  For  instance,  had  the 
Thomaston  Dam  in  Connecticut  been  built  prior  to  the  August,  1955,  flood,  it  is 
estimated  it  would  have  saved  77  million  dollars  of  damage  in  this  rare  flood.  But 
how  rare  was  that  flood?  If  it  occurs  once  in  500'  years,  the  average  annual  damages 
preventable  from  it  are  $154,000;  if  it  should  reoccur  with  a  100-year  frequency,  its 
average  annual  damages  preventable  will  be  five  times  as  much,  or  $770,000.  The 
difference  is  $616,000.  Yet  prior  to  the  1955  flood  we  assumed  total  annual  damages 
preventable  by  this  dam  to  be  $750,000.  So  you  can  see  that  the  benefit-cost  ratio  can 
be  almost  doubled  in  this  example  by  assuming  the  1955  flood  would  occur  once  in 
100  years  instead  of  once  in  500  years. 

To  estimate  what  would  be  the  flow  and  stage  for  the  rare  type  of  flood  that  causes 
so  much  damage,  such  as  the  New  England  floods  in  1955,  on  streams  where  we  have 
not  experienced  such  floods,  we  must  take  the  severest  storm  that  has  occurred, 
perhaps  in  some  other  part  of  the  Country  that  has  similar  weather  characteristics, 
and  place  its  rainfall  pattern  over  the  basin  being  studied.  AVith  this  as  a  start, 
considering  both  the  amount  of  rainfall  and  time  elements,  we  derive  a  hypothetical 
rare  flood.  The  frequency  will  not  be  great,  obviously,  but  the  effect  might  be  great, 
as  it  was  in  the  example  I  gave  in  New  England.  The  stage  and  frequency  of  this 
flood  are  used,  along  with  experienced  floods,  in  plotting  the  stage-frequency  curve. 

The  next  step  is  to  produce,  from  the  other  two  curves  I  have  mentioned,  a 
frequency-damage  curve,  from  which   the  average  annual  damage  and  the  avei-age 
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annual  damage  preventable  is  quickly  obtained.  In  addition  to  the  flood-control 
benefits,  other  l)enefits  produced  by  a  flood-control  project,  if  any,  are  evaluated. 
These  include  benefits  to  navigation,  irrigation,  power,  recreation,  fish  and  wildlife, 
water  supply,  jmllution  al)ateinent.  and  others. 

I  have  gone  into  some  detail  to  show  you  how  flood-control  benefits  are  computed. 
In  the  case  of  navigation  projects,  benefits  taken  include  damages  jirevented  due  to 
groundings,  increased  loadings,  and  savings  in  ship  time.  General  l)enefits  are  also 
claimed  where  commodities  can  be  moved  by  water  at  less  cost  than  alternative 
means  of  transjxtrtation.  In  the  case  of  other  types  of  projects  the  methods  are 
equally  thorough  but  necessarily  different. 

In  addition  to  the  general  types  of  benefits  discussed  above,  another  general  type  is 
attriiiutable  to  the  increased  or  higher  utilization  of  proiierty  made  jjossilile  tlirough 
alleviation  of  tlie  flood  hazard,  iniproveinent  of  drainage  conditions,  creation  of 
usable  land  by  spoil  disposal,  etc.  These  increased  utilization  or  enhancement  benefits 
are  measured  in  terms  of  increased  net  earnings  for  tlie  improved  conditions,  or  by 
the  imi)roved  market  value  of  the  land  resulting  from  the  project.  While  sucli  benefits 
are  considered  in  project  formulation  and  justification,  they  are  considered  of  especial 
local  value  and  are  the  basis  for  increased  local  co-operation. 

The  sum  of  the  general  lienefits  and  land  enhancement  constitutes  the  benefit  side 
of  the  benefit-cost  ratio. 

The  other  element  in  the  ratio  is  the  cost  of  the  project,  converted  like  the  iienefits, 
to  an  average  annual  amount.  It  includes  amortization  over  the  economic  life  of  tiie 
project  but  not  to  exceed  a  oOyear  period,  interest,  ojieration,  maintenance  and 
replacements,  and  an  allowance  for  contingencies  of  1")  or  20  percent,  depending 
upon  the  size  and  nnture  of  tiie  iiroject.  It  includes  local  costs,  wlietlier  casli  con- 
trilnitions,  real  estate,  or  any  other  participation  in  the  project  itself,  iiut  not  in  self- 
liquidjiting  facilities  or  developments  whicli  are  not  an  essential  and  integral  part  of 
the  project.  For  instance,  in  a  navigation  i)roject  the  costs  borne  by  local  interests  in 
building  docks  and  intransit  warehouses  I'equired  to  make  the  project  xisable  are 
included,  but  not  storage  warehouses,  railroad  sidings,  off-site  access  roads,  and  so 
on.  The  accuracy  of  costs  improves  as  design  progresses,  iiids  are  awarded,  and  the 
construction  prm-ceds.  Contingencies,  in  decreasing  itercentages,  are  included  to  cover 
inaccuracies  and  unanticipated  difficulties.  However,  it  is  not  until  the  project  is 
completed  that  the  true  cost  is  known. 

Losses  in  agriculrural  jiroduction  wliich  will  result  from  provision  of  flood-control 
works,  such  as  the  inundation  of  lands  in  a  reservoir  area,  are  accounted  for  in  the 
price  piiid  for  lands  rccjuired  for  tlie  jtroject.  These  are  actiuirod  by  the  Corps  of 
Eiigiiie(>rs  at  their  fair  market  v;iliie  after  negotiation  witli  owners.  It  is  considered 
that  such  a  value  generally  reflects  the  long-term  productive  capacity  of  the  land 
that  is  lost  to  agricultural  use. 

Both  benefits  and  costs,  and  consequently  the  benefit-cost  ratio,  are  computed  in 
the  survey  report  which  is  the  basis  for  congressional  authorization  of  a  project,  and 
again,  if  mucli  time  elapses,  at  the  time  of  the  committee  hearings  on  the  jiroject 
which  result  in  authorizing  legislation.  They  are  Iirought  uj)  to  date  when  advance 
engineering  and  design  funds  are  re(iuested,  and  thereafter  when  necessitated  because 
of  clianges  in  estimates  or  conditions. 

Experience  has  sliown  tliat  on  the  program  as  a  whole  the  Chief  of  Engineers  has 
been  extremely  conservative  in  estimating  liis  benefits  and  in  computing  his  benefit- 
cost  ratios.  In  recent  years  his  costs,  also,  have  been  on  the  conservative  side  as 
general  price  levels  have  become  more  staltle. 

From  this  discussion  the  committee  will  see  that  lienefit-cost  ratios  are  only 
approximate,  hut  tliey  are  the  Itest  measure  available  as  to  the  worth  of  a  project. 
They  are  the  result  of  a  tliorough  economic  analysis,  which  is  not  concerned  with 
questions  as  to  whether  reimbursement  is  to  be  made  to  the  Government,  who  is  to 
make  this  repayment,  or  even  wlio  gets  tiie  lienefits.  These  prolileins  are  important, 
but  independent  of  a  determination  of  a  iienefit-cost  ratio. 

Now  let  me  give  you  an  example  of  a  simple  determination  of  a  l>enefit-cost  ratio. 

BENEFIT-COST   RATIO 

Hypothetical  Local  Protection  Flood-control  Project 

Arrrnur  Annual  Dfiiiia</rs.  Average  annu.il  damages  witiiout  the  improvement 
are  .^id.ttnO,  consisting  of  $20,000  to  residential  areas,  .$1J),0(K)  to  industrial  areas, 
and  $7,(K)0  to  agricultural  areas. 
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Annual  Benefits.  Damage  prevented  is  $:5S,000,  consistins  of  $17,000  to  residen- 
tial areas,  $15,000  to  industrial  areas  and  $0,000  to  agricultural  areas.  Residual 
or  noupreventable  average  annual  damages  of  $8,000  still  exist  due  to  being  outside 
the  protected  area  or  because  of  the  possibility  of  overtopping  the  levees  in  those 
floods  which  exceed   the  project  design.  There  are  no   land-enhancement  benefits. 

First  costs  : 

Federal  first  cost : 

Channel    enlargement    $50,000 

Levees    011,000 

Pumping   plants 74,000 

Total    federal   first   cost $735,000 

Nonfederal  first  cost : 

Lands    and    rights-of-way $46,000 

Relocations    64,000 

Total    nonfederal    first    cost $110,000 

Total  federal  and  nonfederal  first  cost $845,000 

Annual  charges : 

Federal   annual   charges : 

Interest:   $735,000,   at   2.5   percent $18,375 

Amortization   (50  years)  :  $735,000,  at  1.03  percent 7,570 

Total  federal   annual   charges $25,945 

Nonfederal  annual  charges  : 

Interest:  $110,000,  at  2.5  percent $2,750 

Amortization    (50  years)  :  $110,000,  at  1.03  percent 1,130 

Maintenance    and    operation^ 3,000 

Total    nonfederal    annual    charges $6,880 

Total  federal  and  nonfederal  annual  charges $32,825 

Comparison  of  benefits  and  costs :  ^  ^ 

Benefit-cost  ratio  =  '*'  g^^  =  1.16. 

1  Maintenance  and  operation  is  normally  a  responsiViility  of  local  interests  in  a  local 
protection   project. 

COST   ALLOCATIONS 

In  a  water-resource-development  project  serving  more  than  one  primary  purpose 
— such  as  navigation,  flood  control,  irrigation,  power  and  water  supply — it  becomes 
necessary  to  allocate  costs  among  the  purposes.  This  is  done  in  order  to  determine 
the  amount  of  local  financial  participation  or  to  provide  a  basis  for  establishing 
the  sale  price  of  power  or  water-storage  space.  It  has  nothing  whatsoever  to  do  with 
a  determination  of  the  economic  justification  of  a  project,  or  its  benefit-cost  ratio. 
Obviously  a  final  cost  allocation  can  be  made  only  when  a  project  is  completed, 
although  it  is  necessary  to  make  tentative  cost  allocations  based  upon  estimated 
costs  before  the  project  is  started. 

Usually  it  costs  something  extra  to  incorporate  any  purpose  in  a  multiple-purpose 
project.  For  instance,  an  intake  structure,  penstocks,  and  a  powerhouse  with  its 
turbines  and  generators  and  a  large  amount  of  smaller  equipment  are  required 
solely  in  order  to  include  power  generation  in  a  project.  Usually,  too,  the  dam 
must  be  built  higher  in  order  to  provide  storage  to  be  utilized  solely  for  power 
purposes,  and  therefore  more  real  estate  must  be  acquired  in  the  reservoir  area. 
These  incremental  costs  of  including  a  purpose  in  a  multiple-purpose  iiroject  are 
referred  to  as  the  separable  costs  for  that  purpose.  I  believe  everyone  agrees  that 
the  separable  costs  should  be  allocated  to  the  purpose  for  which  they  are  incurred. 

Rut  the  sum  of  the  separable  costs  for  each  purpose  in  a  project  usually  fails 
by  a  substantial  percent  to  equal  the  total  cost  of  the  project.  The  remainder  is 
called  the  joint  cost,  and  usually  consists  of  the  major  cost  of  the  dam  proper, 
much  of  the  real  estate  inundated  by  the  reservoir,  and  the  cost  of  other  features 
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serving  all  of  the  purposes  of  the  dam.  The  method  of  distributing  these  joint  costs 
to  the  various  i)urposes  is  the  source  of  most  disagreements  and  misunderstandings 
on  cost  allocations. 

There  are  some  who  believe  that  power  should  not  share  in  the  burden  of  bearing 
the  joint  costs,  on  the  theory  that  the  flood-control  dams  are  roquirod  anyway  and 
therefore  power  should  only  pay  for  the  separable,  or  incremental  costs.  The  generat- 
ing and  ti-ansmission  co-operatives  of  the  Southwest  so  testified  at  recent  hearings 
before  the  Senate  Interior  and  Insular  Affairs  Committee.  However,  the  three 
government  agencies  most  concerned  in  this  subject,  the  Corps  of  Engineers,  Depart- 
ment of  the  Interior,  and  the  Federal  Power  Commission,  are  in  complete  agreement 
that  all  purposes  should  share  equitably  in  bearing  the  joint  costs.  The  difficulty 
comes  in  determining  what  is  an  equitable  share. 

Perhaps  the  simplest  method,  and  certainly  a  fair  one  in  many  cases,  would  be 
to  divide  the  joint  costs  in  proportion  to  the  storage  provided  for  each  purpose. 
This  method  is  an  acceptable  one  in  some  cases,  but  it  has  the  defect  in  that  it 
does  not  recognize  that  power  depends  upon  head  as  well  as  storage,  and  it  is 
conceivable  that  a  power  project  could  utilize  the  head  provided  by  a  recreation 
reservoir  without  any  storage  specifically  reserved  for  power,  and  thus  not  be 
required  to  share  in  the  joint  costs. 

In  1954  the  three  principal  federal  agencies  concerned  agreed  to  the  use  of  another 
method,  the  separable  costs-remaining  benefits  method  of  cost  allocation,  as  being 
applicable  for  most  cases.  Since  that  time  the  Chief  of  Engineers  has  used  this 
method  exclusively  except  where  authorizing  legislation  prevented.  This  method 
allocates  cost  in  two  components:  the  separable  cost,  which  already  has  been  des- 
cribed to  you,  and  a  share  of  the  joint  costs  deteraiined  by  the  remaining-benefits 
method. 

To  apply  the  remaining-benefits  method  of  distributing  the  joint  costs,  it  is 
necessary  first  to  determine  what  benefits  will  accrue  to  each  purpose.  However, 
if  there  is  an  alternative  method  of  accomplishing  the  same  purpose  which  would 
cost  less  than  the  benefits  accruing  to  that  purpose,  we  use  the  smaller  figure.  From 
the  amount  thus  obtained  we  sul)tract  the  separable  c<»st  for  that  purpose,  and  we 
have  the  remaining  benefits  for  that  purpose.  The  remaining  benefits  are  the  excess 
benefits  over  the  amount  required  to  cover  the  separable  costs,  which  obviously 
must  be  charged  to  each  purpose.  Joint  costs  are  then  distributed  to  each  purpose 
in  proportion  to  the  remaining  benefits  for  each  purpose. 

You  will  observe  that  the  application  of  the  separable  costs-remaining  benefits 
method  of  cost  allocation  results  in  each  puri)osc  paying  a  different  amount  per 
unit  of  water  storage.  In  effect,  it  is  akin  to  our  graduated  income  ta.x  system, 
where  tax  is  predicated  upon  the  amount  of  income,  which  in  this  case  is  benefits. 
However,  as  a  minimum  each  purpose  assumes  the  incremental  cost  of  including  it 
in  the  project,  so  there  is  no  loss,  and  as  a  maximum  it  pays  the  amount  it  would 
cost  to  produce  the  same  benefits  in  an  alternative  project,  so  there  is  no  danger 
that  the  user  of  a  purpose  might  prefer  to  build  the  alternative  project. 

All  who  have  studied  the  matter  thoroughly  agree  that  the  separable  costs- 
remaining  benefits  method  of  cost  allocation  is  the  most  equitable  and  practicable, 
if  the  basic  premise  is  accept(>d  that  all  purposes  should  bear  an  equitable  share 
of  the  joint  costs.  It  insures  that  the  advantages  usually  derived  from  constructing 
a  multiple-purpose  project  as  compared  to  a  diflfercnt  project  for  each  purpose  will 
be  distributed  fairly  to  all  purposes.  If  there  is  any  better,  more  e(iuital)le  method 
of  cost  allocation,  we  would  like  to  hear  about  it,  l)ut  none  has  been  developed  thus 
far. 

In  conclusion,  I  would  like  to  emphasize  again  that  a  cost  allocation  is  not  a 
determination  of  a  benefit-cost  ratio.  It  is  only  the  process  of  distributing  the 
entire  cost  of  a  project  to  the  various  purposes  it  serves,  without  regard  to  the 
benefits  the  project  will  produce,  which  generally  are  greater  than  the  costs.  Project 
payout  .scheduli's  for  those  purposes  such  as  power,  water  supply,  and  irrigation 
for  which  reimi)ursemcnt  to  the  government  is  reciuired  (without  interest  in  the 
case  of  irrigation)  are  based  u]>on  cost  allocations.  I'ayout  schedules  presumably 
could  be  established  .so  the  government  would  make  a  i)rofit  on  its  projects,  with 
the  amount  of  the  benefits  or  the  cost  of  an  alternative  project,  whichever  is  less, 
as  the  limit.  However,  it  has  not  iieen  the  policy  of  the  government  to  make  a  profit 
on  its  water  resource  development  projects.  The  Chief  of  Engineers  is  very  anxious, 
however,  that  where  reimitur.sement  is  required  that  payout  schedules  conform  to 
the  cost  allocations,  so  that  over  the  assumed  economic  life  of  the  project,  which 
we  take  as  50  years,  full  compensation  is  made  to  the  government,  with  interest, 
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except  for  irrigation.  Tiie  s'overnment's  profit  will  come  after  the  50-year  period, 
as  many  projects  will  serve  indefinitely  into  the  future.  It  is  true  that  the  consumers 
of  the  power  or  water  profit  by  the  amount  that  the  benefits  exceed  the  costs,  but 
they  would  also  if  they  built  the  project  with  their  own  capital.  They  generally 
prefer  to  participate  in  a  government  project  if  one  is  available  because  of  the 
inherent  cost  advantages  of  a  multiple-purpose  project  and  the  lower  government 
interest  rates  and  finance  charges. 

Now  let  me  give  you  an  example  of  an  actual  cost  allocation,  simplified  only  by 
rounding  off  the  figures. 

Allocation  of  Costs.  An  actual  project  for  flood  control,  power,  and  augmenta- 
tion of  low-water  flows  (figures  are  average  annual  amounts,  rounded  off  to  simplify 
as  an  example)  : 

1.  Cost  of  project $1,800,000 

2.  Cost  of  project  for  flood  control  and  power  only 1,800,000 

3.  Separable  cost  of  low-flow  augmentation   (1  minus  2) 

4.  Cost  of  project  for  power  and  low-flow  augmentation  only 1,200,000 

5.  Separable  cost  of  flood  control   (1  minus  4) 600,000 

6.  Cost  of  project  for  flood  control  and  low-flow 

augmentation  only 1,400,000 

7.  Separable  cost  of  power  (1  minus  6) 400,000 

Sum  of  separable  costs  (3  plus  5  plus  7) 1,000,000 


9.  Joint  costs   (1  minus  8) 


800,000 


Flood 
control 

10.  Benefits   $2,000,000 

11.  Cost  of  alternative  project  1,300,000 

12.  Limit  on  total  allocation 

(lesser  of  10  or  11) 1,300,000 

13.  Minimum  allocations 

(separable  costs  3,  5,  7)^      600,000 

14.  Remaining  benefits 

(12  minus  13) 700,000 

15.  Proportion  of  remaining 

benefits    (percent)    78 

16.  Share  of  joint  costs 

(line  9  times  line  15)___      624,000 

17.  Total  cost  allocation  ^ 

(line  13  plus  line  16) 1,224,000 


1  Average    annual 
charges. 


costs    include    amortizatinn,    interi'st, 


Power 
$500,000 
1,200,000 

Loiv-flow 
augmen- 
tation 
$100,000 
800,000 

Total 
$2,600,000 

500,000 

100,000 

— 

400,000 

— 

1,000,000 

100,000 

100,000 

900,000 

11 

11 

100 

88,000 

88,000 

800,000 

488,000 

88,000 

1,800,000 

oiHTatinn,    m 

aintenance,    and    replacement 

COST   SHARING    IN   WATER    RESOURCES   PROJECTS 

The  costs  of  water-resources  projects  under  the  jurisdiction  of  the  Chief  of  En- 
gineers are  shared  between  federal  and  nonfederal  interests  in  accordance  with 
(1)  the  provisions  of  general  river  and  harbor  and  flood-control  laws;  (2)  the  spe- 
cific requirements  of  acts  authorizing  the  projects  in  some  cases;  (3)  administrative 
instructions  issued  by  the  Bureau  of  the  Budget  where  rules  for  sharing  of  cost  in 
particular  functions  are  not  specified  by  law. 

The  extent  to  which  project  costs  for  the  various  functions  of  these  projects  are 
shared  between  federal  and  nonfederal  interests  is  as  follows : 

Navigation.  The  costs  of  navigation  projects  are  borne  almost  entirely  by  the 
Federal  Government.  As  a  general  rule,  local  interests  are  required  only  to  provide 
terminal  facilities,  rights-of-way,  dredge  spoil-disposal  areas,  and  alterations  of 
highway  bridges  and  utilities,  such  as  pipelines  and  sewage  outlets  which  may  be 
affected  by  the  projects.  Navigation  improvements  are  maintained  and  operated  by 
the  Federal  Government.  The  River  and  Harbor  Act  in  Section  2  provides  for 
determining  special  and  general  benefits  of  navigation  projects  and  for  recommenda- 
tions as  to  local  co-operation  to  be  required  on  the  basis  of  special  benefits. 

Recreational  Navigation.  Under  an  administrative  formula  developed  by  the  Chief 
of  Engineers,  the  costs  of  small  navigation  projects  primarily  for  recreational  use 
are  divided  between  the  Federal  Government  and  the  local  interests  concerned.  In 
practice,  application  of  this  formula  requires  that  local  interests  pay  a  large  part, 
and  in  some  cases  the  major  part,  of  the  first  cost  of  such  projects.  The  cost  of 
maintenance  and  operation  is  considered  in  computing  the  local  share  in  the  first 
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cost  of  projects  of  this  kind,  but  the  actual  maintenance  and  operation  is  by  the 
Federal  Government. 

Local  Flood  Protection.  The  general  flood-control  acts,  beginning  with  that  of 
103(5,  provide  as  a  minimum  requirement  of  local  co-operation  that  nonfederal  in- 
terests shall  provide  lands,  easements,  and  rights-of-way  ;  hold  and  save  the  United 
States  from  damages  due  to  the  projects;  and  agree  to  maintain  and  operate  the 
works  upon  completion.  In  addition,  administrative  instructions  issued  by  the  Bureau 
of  the  Budget  (BOB  Circular  A-47,  dated  December  31,  19o2)  require  that  where 
land  enhancement  constitutes  a  benefit  of  a  project,  local  interests  shall  pay  50 
percent  of  the  first  cost  proportionate  to  that  benefit. 

Major  Drainage.  The  YXood  Control  Act  of  1944  (Sec.  2)  defined  flood  control 
to  include  major  drainage  outlets  and  channels.  The  cost  of  major  drainage  elements 
of  flood-control  projects  is  divided  between  federal  and  local  interests  in  a  manner 
similar  to  the  re<iuirements  described  above  for  local  flood-protection  projects. 

Flood-Control  Ueseri-oirK.  In  accordance  with  the  provisions  of  the  Flood  Con- 
trol Act  of  1938  and  subsequent  acts,  reservoirs  purely  for  flood  control  are  con- 
structed and  operated  entirely  at  federal  cost.  This  provision  is  based  on  the  fact 
that  reservoirs  for  flood  control  generally  affect  long  reaches  of  river  where  the 
effect  often  crosses  state  lines,  and  where  beneficiaries  are  not  readily  identifiable. 
In  interpreting  this  law,  however,  the  Chief  of  Engineers  has  required  local  co- 
operation, similar  generally  to  that  for  local  flood-protection  projects,  where  reser- 
voirs are  provided  in  lieu  of  the  normal  type  of  local  flood-protection  works,  such 
as  levees  and  channel  improvements.  In  addition  when  flood-control  reservoirs  pro- 
vide land-enhancement  benefits,  local  interests  are  required  to  pay  HO  percent  of 
the  first  cost  proportionate  to  that  benefit. 

Hydroelectric  Pouer.  In  multiple-purpose  projects  which  provide  for  the  develop- 
ment of  hydroelectric  power,  the  part  of  the  cost  of  the  project  allocated  to  power 
is  fully  repaid  to  the  Federal  Treasury  by  revenues  collected  by  marketing  agencies. 
The  Chief  of  Engineers  is  responsible  for  determining  the  part  of  the  costs  of  a 
project  which  should  be  allocated  to  hydroelectric  power.  Kates  for  sale  of  such 
power  to  recover  the  costs  are  estal)lished  by  the  marketing  agency  of  the  Depart- 
ment of  the  Interior  and  approved  by  the  Federal  Power  Commission. 

Water  Supi)hj.  Where  storage  for  municipal  and  industrial  water  supply  is 
made  available  by  multiple-purpose  projects,  water  users  are  required  to  i)ay  the 
cost  allocate<l  to  such  storage.  The  Appropriations  Act  for  Fiscal  Year  1938  author- 
izes the  addition  of  water  supply  storage,  providing  that  water  users  pay  for  the 
extra  or  incremental  cost  of  adding  it.  Under  the  River  and  Harbor  Act  of  1944,  the 
Secretary  of  the  Army  is  authorized  to  dispo.se  of  '"surplus"  water  for  domestic  and 
industrial  uses  at  such  prices  and  terms  as  he  may  deem  reasonable. 

Irrigation.  When  reservoirs  under  the  Chief  of  Engineers  provide  storage  spe- 
cifically for  irrigation  of  agricultural  lands,  the  part  of  the  cost  allocated  to  irriga- 
tion storage  is  required  to  be  repaid  l)y  water  users.  Under  present  practice  such 
repayments  in  the  17  western  states  are  generally  handled  by  the  Bureau  of  Recla- 
mation under  the  provisions  of  reclamation  law.  In  the  past  some  projects  have 
been  authorized  by  the  Congress  with  the  requirement  tliat  repayment  arrangements 
be  made  by  the  Secretary  of  the  Army. 

Pollution  AhatcDient.  Where  pollution  abatement  is  a  project  function  and 
project  costs  are  allocated  to  it,  such  costs  are  borne  fully  by  local  interests.  This 
is  in  accordance  with  administrative  instruction  contained  in  BOB  Circular  A-47. 
Assignment  of  such  costs  to  local  interests  is  based  on  tiie  fact  that  the  effect  and 
benefit  of  reservoirs  in  pollution  abatement  is  to  eliminate  or  reduce  the  need  for 
treatment  by  municipalities  and  industries  of  sewage  and  other  waste  discharged 
into  rivers. 

Preservation  of  Fish  and  Wildlife.  Where  projects  have  as  a  function  the  preser- 
vation or  enhancement  of  fish  and  wildlife  resources,  present  administrative  instruc- 
tions (BOB  Circular  A-47)  require  that  the  cost  of  this  function  be  Iiorne  by  local 
interests  unless  the  improvement  to  fish  and  wildlife  is  of  national  significajice  and 
l»art  of  a  federal  fish  and  wildlife  program.  In  the  latter  case,  it  would  be  borne  by 
the  Federal  (Jovernment. 

Recreation.  When  project  costs  are  allocated  to  recreation  and  the  recreational 
benefit  is  essentially  local  in  character,  the  <'Ost  allocated  to  this  function  is  borne 
by  local  interests.  If  the  recreational  function  provided  is  of  national  significance, 
such  as  a  facility  in  connection  witli  a  national  jiark  or  forest,  the  costs  would  be 
borne  by  the  Federal  Government. 

Land  Enhancement.  In  all  cases  where  projects  produce  land-enhancement  bene- 
fits and  these  can  be  measured  and  utilized  in  the  economic  justification  of  the  im- 
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provements,  resardless  of  the  type  of  project,  nonfederal  interests  are  required 
to  bear  50  percent  of  the  part  of  the  first  cost  proportionate  to  the  land-enhance- 
ment benefit. 

Summary.  It  will  be  seen,  therefore,  that  under  existing  law  and  administrative 
instructions,  the  sharing  of  costs  between  federal  and  nonfederal  interests  varies 
according  to  the  functions  of  a  project,  to  reflect  essentially  the  present  federal 
interest  in  that  particular  function.  Thus  the  share  of  cost  to  be  borne  by  local 
interests  in  any  specific  function  will  be  the  same  regardless  of  the  type  of  project 
or  where  it  is  located.  The  degree  of  local  participation  in  any  particular  project 
as  a  whole,  however,  will  vary  with  the  functions  which  are  incorporated  in  that 
project  and  with  the  benefits  that  it  produces. 

(The  above  statement  by  General  Itschner  was  provided  to  the  subcommittee  l)ut 
Avas  not  included  in  the  transcript.) 

STATEMENT  OF  I.  H.  STEINBERG 
U.  S.  Army  Corps  of  Engineers,  San  Francisco  District 

The  Russian  River  Reservoir  was  authorized  by  Congress  in  the  1950  Flood  Con- 
trol Act  as  the  initial  stage  of  an  adopted  step-by-step  plan  for  developing  the  water 
resources  of  the  Russian  River  basin.  Other  phases  of  the  adopted  (but  not  au- 
thorized) plan  contemplate  the  construction  of  a  multiple-purpose  reservoir  on  Dry 
Creek  and  raising  the  initial  stage  Russian  River  Reservoir  to  its  ultimate  height 
to  provide  additional  storage  for  water  conservation. 

The  authorized  reservoir  is  located  on  the  East  Fork  of  the  Russian  River  at 
Coyote  A^alley,  about  six  miles  northeast  of  Ukiah.  The  major  contract  for  its  con- 
struction was  let  in  June,  1956,  and  the  project  is  scheduled  to  go  into  full  operation 
by  the  middle  of  this  coming  December.  Of  its  122,500  acre-feet  capacity,  48,000  are 
for  flood  control  and  70,000  for  water  conservation.  The  remaining  4,500  acre-feet 
are  for  silt  reservation. 

Although  the  Russian  River  Reservoir  at  Coyote  Valley  is  the  only  Corps  of 
Engineers  project  of  this  type  in  the  San  Francisco  district,  there  are  some  features 
pertaining  to  cost  allocations  and  basis  for  repayment  which  may  be  of  some  interest 
to  your  committee. 

The  principal  purposes  of  the  project  are  flood  control  and  water  conservation. 
Under  this  latter  term  are  grouped  the  various  beneficial  purposes  to  which  the  water 
is  to  be  put,  such  as  supplementing  present  or  furnishing  additional  supplies  for 
domestic,  industrial  or  agricultural  uses,  and  augmenting  the  summer  low-water  flow 
in  the  interest  of  maintaining  established  recreational  areas  along  the  lower  reaches 
of  the  Russian  River. 

In  arriving  at  an  allocation  of  project  cost  between  the  Federal  Government  and 
nonfederal  (or  local)  interests,  consideration  was  given  to  the  two  aforementioned 
principal  project  purposes,  namely,  flood  control  and  water  conservation.  In  addition 
it  was  recognized  that  the  water  conservation  aspects  could  be  further  separated  into 
two  categories,  namely  (1)  water  supply  for  various  purposes  and  (2)  augmenting 
low  streamflow.  Thus,  initially,  three  specific  project  purposes  were  utilized  in  ar- 
riving at  cost  allocations,  and  then  combined  into  the  two  principal  purposes.  By  the 
use  of  the  method  of  least  alternative  cost,  it  was  determined  that  of  the  total 
.$16,250,000  estimated  reservoir  cost  as  given  in  the  project  document,  $9,330,000, 
plus  a  percent  of  the  annual  maintenance  and  operation  costs,  should  be  allocated 
to  Avater  conservation.  Although  the  amount  allocated  to  flood  control  was  non- 
reimbursable, that  is,  the  cost  would  be  borne  by  the  Federal  Government,  the 
amount  allocated  to  water  conservation  was  subject  to  repayment.  The  District 
Engineer,  in  his  report  suggested  several  methods  by  which  local  interests  could  repay 
the  required  $9,330,000,  such  as  contributing,  in  cash,  the  present  worth  of  this 
amount  prior  to  start  of  construction. 

The  Board  of  Engineers  for  Rivers  and  Harbors  in  its  review  of  the  report  ar- 
rived at  the  amount  of  repayment  from  a  somewhat  different  approach.  As  a  result 
of  an  analysis  of  a  number  of  federal  projects  involving  water  resource  developments 
and  from  a  consideration  of  the  various  uses  to  which  the  water  would  be  put  and 
the  general  nature  of  some  of  the  benefits,  the  board  concluded  that  there  was  a 
federal  interest  in  the  water  conservation,  and  that  the  Federal  Government  should 
participate  to  the  extent  of  40  percent  of  this  feature.  The  board  recommended 
therefore,  that  local  interests  contribute  only  60  percent  of  the  $9,330,000,  or  $5,.598,- 
000  in  cash,  prior  to  start  of  construction  of  the  project.  It  also  considered  that  to 
insure   the   full  realization   of   flood   control   benefits,   the  reservoir   should   be   con- 
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structod,  maiutainoil,  and  operated  under  supervision  of  the  Ciiief  of  Engineers  with 
conservation  operation  to  be  in  accordance  with  desires  of  local  interests,  subject  to 
flood  control  priority.  The  project  was  authorized  substantially  in  accordance  with 
this  recommendation.  As  many  of  you  may  be  awiire,  Sonoma  County,  throutjh  a 
successful  bond  election,  raised  the  reciuired  total  amount,  and  in  March,  10,10,  made 
the  payment  to  the  Secretary  of  the  Interior,  who  in  turn  tran.sferred  the  funds 
to  the  Secretary  of  the  Army  for  application  towards  the  project  in  accordance 
with  the  authorizing  act.  Subsequently.  Mendocino  County  reimbursed  Sonoma 
County  around  .$(>.".<) .000  for  its  pro  rata  share  of  the  water  conservation  features  of 
the  project.  All  maintenance  and  operation  of  the  project  is  to  be  accomplished  by  the 
Corjjs  of  Engineers  with  federal  funds  at  no  further  cost  to  local  interests.  Releases 
from  the  dam  for  water  conservation  are  to  be  made  at  the  direction  of  the  Engineer 
of  Sonoma  County  Flood  Control  and  Water  Conservation  District,  subject  to  flood 
control  priority.  The  cost  for  constructing  works,  such  as  pijielines.  for  the  distribu- 
tion of  water  to  urban  or  agricultural  areas  is  a  local  responsiliility.  At  the  i)resent 
time  Sonoma  County  is  constructing  a  distribution  system  to  furnish  water,  initially, 
to  Santa  Ro.sa,  with  facilities  to  expand  to  other  areas  where  water  will  be  needed. 
The  point  of  takeoff  for  the  system  is  on  the  Russian  River  at  the  AVohler  Bridge, 
which  is  located  a  few  miles  upstream  from  Mirabel  Park. 

Among  the  benefits  evaluated  in  the  project  document  were  those  in  the  recrea- 
tional areas  along  the  lower  reaches  of  the  Russian  River  which  would  result  from 
providing  a  minimum  flow  in  the  river  duritig  the  summer  low-water  season.  It  is 
recognized  that  certain  areas  of  the  Russian  River,  such  as  Guerneville  and  Mirabel 
Park,  are  important  recreational  centers.  The  major  attraction  of  vacationists  to 
the.se  areas  is  considered  to  be  the  fact  that  there  is  a  substantial  flow  of  water  in 
the  river  during  the  summer  which  is  utilized  for  boating,  swimming  and  other 
such  recreational  sports.  This  summer  flow  is  due  to  the  Pacific  Gas  and  Electric 
Company  diversion  from  the  Eel  River  through  its  hydropower  plant  at  Potter 
Valley.  This  diverted  flow  enters  the  upper  reach  of  the  East  Fork  of  the  Russian 
River  and  thence  down  the  main  stream  to  the  ocean.  Continued  increase  in  up- 
stream withdrawals  for  agricultural  and  other  purposes  is  depleting  the  flow  in 
the  river,  and  during  a  period  of  low-water  years,  the  flow  in  the  Guerneville  area 
would  he  reduced  to  zero  during  the  summer  months.  This  condition  would  greatly 
detract  from  the  area  to  the  point  that  it  might  deteriorate  to  some  extent.  With 
an  assured  sustained  flow,  however,  the  area  can  be  expected  to  exiiand  until  it 
has  attained  its  maximum  growth  as  a  recreational  center.  For  deterniiuing  the 
benefits  resulting  from  maintaining  a  summer  flow,  estimates  were  made  of  the  net 
return  in  income  under  conditions  without  and  with  augmented  low-water  flow 
over  a  period  of  50  years,  which  corresponds  to  the  economic  life  of  the  project. 
The  difference  between  these  two  was  taken  as  the  benefit  due  to  maintaining  the 
flow  in  the  Russian  River.  Owners  in  the  resort  areas  have  recognized  the  value 
of  the  summer  streamflow  and  are  being  assessed  an  additional  tax  for  assurance 
that  water  will  he  relea.sed  for  this  purpose. 

In  connection  with  the  preparation  of  the  project  document,  the  U.  S.  Fish  and 
Wildlife  Service  was  requested  to  investigate  the  effect  of  the  proi>osed  project  on 
the  fi.sh  and  wildlife.  Although  that  agency  found  that  there  would  be  some  detri- 
mental effect  due  to  construction  of  the  dam,  the  incre;ise  in  fishery  value  of  the 
Russian  River  downstream  from  the  dam  due  to  augmenting  summer  streamflow  and 
the  fishery  value  of  the  reservoir  itself  would  more  than  offset  the  losses.  The  net 
effect  therefore,  would  be  beneficial.  The  U.  S.  Fish  and  Wildlife  Service  also  arrived 
at  a  monetary  evaluation  of  the  benefits,  but,  in  accordance  with  existing  policy, 
these  were  not  included  in  project  benefits  or  in  cost  allocations. 

The  National  Park  Service  made  an  appraisal  of  the  potentiality  of  the  reservoir 
area  for  public  u.se  and  recreational  development,  and  their  views  were  considered 
in  the  planning  of  real  estate  requirements  for  the  project.  As  the  result  of  such 
planning,  there  are  now  available  several  areas  around  the  reservoir  suitable  for 
such  l\pe  of  development. 

The  general  policy  of  the  Corps  of  Engineers  in  furthering  and  aiding  the  devel- 
opment of  areas  for  pultlic  use  was  described  to  your  committee  yesterday  by  Mr. 
Kochis.  Chief,  Engineering  Division,  of  the  Sacramento  district.  It  has  been  the 
view  of  the  Chief  of  Engineers  that  benefits  resulting  from  recreational  use  of  reser- 
voir areas  by  the  public  is  of  a  local  nature,  accruing  principally  to  the  local  regi<in 
which  gains  through  increase  in  business,  in  assessed  jnoperty  valuations  and  the 
like.  For  this  reason  the  local  agencies  are  encouraged  to  assume  the  re.sponsii)ility 
of  developing  the  reservoir  lands  for  public  u.se.  The  lands  are  made  avai]al)le  to 
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(he  local  a^icncics  uiulci-  a  lease,  or  license,  suluect  (o  certain  established  rules  and 
reffolations.  The  Corps  of  Engineers  will  normally  jnovide  a  niininunn  of  facilities, 
such  as  access  roads  to  the  reservoir,  water  supi)ly  and  comfort  stations. 

In  the  case  of  the  Russian  River  Reservoir,  inquiries  were  sent  to  various  agen- 
cies of  the  federal,  state  and  local  governments  to  determine  their  interests  in 
accepting  the  responsibility  for  developing  the  reservoir  lands  for  public  use  purposes. 
Several  of  the  agencies  indicated  they  would  be  willing  to  co-operate  to  limited 
extents.  Mendocino  County,  however,  has  given  assurances,  in  the  form  of  a  resolu- 
tion, that  it  will  accept  the  responsibility  for  planning  and  developing  the  area  for 
public  use.  They  have  engaged  the  services  of  a  planning  consultant  to  prepare  gen- 
eral plans  for  the  area.  When  completed,  these  plans  will  be  submitted  to  us  and 
upon  approval  will  be  included  as  a  part  of  the  lease,  or  license,  to  be  granted  Men- 
docino County. 

As  a  step  toward  implementing  the  public  use  program,  the  San  Francisco  district 
will  develop  an  "overlook"  area  on  a  knoll  just  north  of  the  dam.  This  site  presents 
an  excellent  vantage  point  from  which  to  obtain  a  panoramic  view  of  the  entire 
reservoir  and  dam.  The  facilities  to  be  provided  are  an  access  road,  parking  area, 
water,  comfort  station,  sewage  system,  and  a  boat-launching  ramp. 

In  addition,  studies  are  underway  for  developing  plans  for  an  access  road  at  the 
northeast  side  of  the  reservoir.  This  road  would  provide  access  to  a  relatively  large 
and  flat  area  which  has  been  considered  as  the  most  desirable  for  initial  public  use 
development. 

It  is  expected  that  the  construction  of  the  overlook  adjacent  to  the  dam  and  the 
access  road  at  the  northeast  side  of  the  reservoir  will  be  the  extent  to  which  the 
Corps  of  Engineers  will  participate  in  providing  access  and  public  use  facilities  for 
the  reservoir.  It  is  assumed  that  Mendocino  County,  with  assistance  of  state  agencies 
and  through  leases  to  concessionaires,  will  provide  the  necessary  facilities  to  ade- 
quately take  care  of  the  visiting  public. 

(The  above  statement  is  as  revised  by  the  Corps  of  Engineers  after  being  pre- 
sented in  the  transcript  of  May  IG,  1958,  page  07.) 

STATEMENT  BY  A.  N.  MURRAY 
Sacramento  Regional  Office,  Bureau  of  Reclamation 

I.      INTRODUCTION 

Three  points  should  be  noted  at  the  outset : 

(1)  Economic  justification  and  financial  feasibility,  while  important  factors  in- 
volved in  the  decision  to  construct  a  reclamation  project,  are  by  no  means  the  only 
factors.  The  decision  to  construct  is  reached  after  considering  engineering,  economic, 
legal,  and  political  factors. 

(2)  Economic  standards  governing  reclamation  development  are  derived  in  a 
manner  similar  to  many  other  public  policies.  Some  of  our  standards  are  expressed 
directly  in  Reclamation  Law ;  some  are  expressed  in  other  law  ;  some  are  derived 
through  the  exercise  of  discretionary  authority  granted  the  Secretary  of  the  Interior; 
still  others  are  based  on  broad  principles  of  engineering  and  economics.  In  general, 
reclamation  projects  are  authorized  individually — economic  standards  being  used  in 
our  planning  reports  today  may  reflect  our  understanding  of  congressional  policy  as 
expressed  in  legislation  governing  other  projects  recently  authorized. 

(3)  Benefit-cost  analyses,  cost  allocations,  rate-making  policies  and  procedures, 
and  repayment  requirements,  while  related  to  each  other  in  greater  or  lesser  degree, 
may  be  founded  on  differing  policy  bases.  Reclamation  projects  undergo  two  economic 
tests  :  benefit-cost  analysis  and  an  analysis  of  repayment  prospects.  The  benefit-cost 
analysis  tests  the  justification  of  the  project  to  society  as  a  whole  ;  the  repayment 
analysis  tests  the  ability  of  the  direct  beneficiaries  to  pay  the  reimbursable  costs. 

II.      TWO   MEASURES   OF   ECONOMIC    EVALUATION    OF    RECLAMATION    PROJECTS 

Originally,  the  economic  soundness  of  reclamation  projects  was  tested  solely  by  a 
repayment  analysis.  However,  federal  water  policy  during  the  past  25  years  or  more 
has  brought  into  Bureau  of  Reclamation  multiple-purpose  projects  functions  which 
are  not  reimbursable  or  are  reimbursable  at  varying  rates  of  interest.  The  questions 
then  arise  as  to  how  we  are  to  test  the  economic  soundness  of  projects  which  cannot 
be  tested  through  repayment  studies.  The  benefit-cost  ratio  is  a  tool  which  permits 
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comparison  of  the   v;ilii«'s  created   with    tlie  costs.   It  is  written   into  law  for  some 
agencies ;  it  is  rwiuirod  in  our  oviilnations  Ity  administrative  policy. 

Many  of  onr  prolilcnis — and  of  other  i)ul)li('  ajiencies  in  the  water  field — focus  on 
the  assumptions  and  technicpies  employed  in  benefit-cost  analyses.  If  the  benefits 
could  be  accurately  and  consistently  determined,  application  of  the  principles  of 
economics  to  tho.se  benefits  would  jrive  just  as  dependable  results  as  in  the  case  of 
private  linancinsr.  However,  it  is  diflicult  to  measure  the  benefits  of  ini};ation,  flood 
control,  municipal  and  industrial  water  service,  power,  navisation.  fish  and  wildlife, 
recreation,  salinity  control,  and  other  functions  of  multiple-purpose  projects  i)y  a 
common  yardstick.  Primary  irrif;ation  benefits  are  defined  as  the  increase  in  net  farm 
income  and  can  be  measured  with  rea.sonable  accuracy.  Secondary  irrifration  benefits, 
though  just  as  tangiljle,  are  less  certain  and  their  derivation  has  led  to  controver.sy. 
Fh)od-control  benefits  may  include  jjrevention  of  damaj^e  and  enhancement  of  land 
values— certainly  not  wholly  the  same  kind  of  dollar  benetits  that  How  from  irriga- 
tion development.  Municii>al  and  industrial  water  ijencfits  usually  are  considered  to 
be  e(pial  to  the  alternative  cost  of  supplying  the  service;  this  is  true  also  of  power 
benefits.  Thus,  these  two  are  by  no  means  the  same  kinds  of  benefits  as  are  flood 
control  and  irrigation  benefits.  There  is  no  common  technique  of  benefit  measurement. 
Thus,  to  some  extent,  apples  and  oranges  are  being  added  to  pears  and  prunes  when 
we  derive  the  total  benefits  of  multiple-i)urpose  water  development. 

There  are  several  controversial  elements  involved  in  benefit-cost  analyses.  One  of 
these  concerns  the  period  of  analysis.  Annual  benefits  are  higher  if  it  is  assumed  that 
the  period  of  analysis  is  1(X)  years  than  would  be  the  case  over  a  SO-year  period. 
Annual  costs  are  higher  if  it  is  assumed  tliat  during  the  period  of  analysis  average 
interest  costs  will  be  .'i  percent  as  compared  to,  say,  '2\  percent.  IJenefits  will  be 
higher  if  we  assume  that  i)rice  levels  in  the  future  will  be  higher — who  is  to  say 
what  the  relative  value  of  the  dollar  will  be  30  or  40  years  from  now  as  compared  to 
today?  In  comi)uting  operating  expenses,  only  a  few  years  ago  our  reclamation 
analyses  were  predicated  upon  the  assumption  that  price  levels  in  the  future  would 
be  ISO  percent  of  V.V.ii)  costs.  Recently,  price  levels  were  used  to  abo\it  2(iO  percent 
of  103!)  costs.  Today  we  estimate  future  operating  expenses  as  ecpml  to  the  average 
costs  prevailing  during  the  three  preceding  years.  In  estimating  the  prices  to  be 
received  and  paid  by  farmers  in  the  future,  we  have  raised  our  sights  three  times  in 
the  postwar  period  so  that  today  we  are  using  an  index  of  205  for  i)rices  paid  and 
2~)(}  for  prices  received  on  the  1010-14  base  of  100.  "What  irill  price  levels  be  in  the 
future V  A  dynamic  economy  has  made  long-range  forecasting  of  i)rice  levels  and  costs 
a  hazardous  undertaking;  however,  economists  in  several  departments  of  the  federal 
government  are  constantly  studying  and  attempting  to  improve  estimating  techniques. 

I  mention  the  ab(»ve  elements  pertaining  to  benefit-cost  analysis  only  in  outline, 
but  emphasize  the  importance  of  the  benefit-cost  ratio  as  a  tool.  It  is  a  principal 
means  of  sizing  a  project  or  features  of  a  project.  Direct  irrigation  benefits  go  into 
studies  to  determine  irrigators'  ability  to  meet  water  charges.  Finally,  a  favorable 
benefit-cost  comparison  insures  that  the  economy  as  a  whole  will  be  improved  by  the 
expenditure  of  public  funds. 

The  other  and  more  controlling  economic  analysis  governing  reclamation  develop- 
ment is  the  repayment  analysis.  Repayment  standards  are  fairly  well  established  in 
federal  law  and  policy  although  those  standards  change  from  time  to  time.  For 
exanqde,  in  its  early  days,  reind)ursement  of  capital  expenditures  for  reclamation 
projects  had  to  be  secured  in  10  years;  subsequently,  this  was  raised  to  20  years.  At 
present,  general  reclamation  law  i)rovides  for  reimbursement  of  irrigation  capital 
expenditures  in  40  years  with  as  much  as  10  years  additional  for  a  de\elopnu'ut 
period.  Specific  projects  have  provided  for  even  longer  repayment  periods.  In  general, 
these  standards  provide  as  follows:  (1)  costs  allocated  to  irrigation  must  be  re- 
covered in  not  more  than  50  years  without  interest;  (2)  costs  allocated  to  flood 
control  and  navigation  are  nonreimbursable;  (3)  costs  allocated  to  commercial  power 
must  be  recovered  in  not  more  than  r>0  years  with  interest;  (4)  costs  allocated  to 
municipal  and  industrial  water  supply  nuist  be  recovered  in  not  more  than  HO  years 
with  interest;  {~t)  costs  allocated  to  prevention  of  damage  to  fisheries  may  be  non- 
reimbursable; and  (0)  costs  incurred  for  construction  of  minlnnim  basic  recreational 
facilities  are  nonreindjursable. 

Two  major  stejjs  are  reipiired  in  making  a  repayment  analysis  for  a  multiple- 
purpose  redanuition  jiroject.  The  fiist  is  the  allocation  of  costs  e(iuilal>ly  among  the 
several  authorized  project  purposes  inasmuch  as  those  costs  may  i)e  nonreimbursable, 
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reimbursable  without  interest,  or  reiinbiirsnble  at  varyin.2;  rates  of  interest.  Following 
this  step  and  usiii};  assumed  rates  for  water  and  power  service,  repayment  of  the 
costs  allocated  to  reimbursable  functions  is  tested. 

III.      COST   ALLOCATIONS 

The  cost  allocation  process  has  been  and,  to  some  extent,  still  is  highly  contro- 
versial. The  reason  for  this  is  simple.  Allocation  results — and,  therefore,  water  and 
power  rates  necessary  to  repay  allocated  costs — can  be  influenced  heavily  by  the 
selection  of  the  method  of  cost  allocation.  There  are  many  such  methods,  all  of  which 
have  some  arguments  in  their  favor  or  against  them.  Costs  can  be  allocated  on  the 
basis  of  proportionate  use ;  of  relative  benefits  ;  of  alternative  costs ;  of  alternative 
justifiable  expenditures;  of  incremental  costs  and  benefits,  and  still  other  methods. 
As  of  today,  federal  agencies  are  agreed  on  using  the  cost  allocation  method  known 
as  the  "separable  costs-remaining  benefits"  method.  While  the  method  itself  is  simple, 
the  factors  going  into  its  use  can  be  very  time-consuming  for  a  large  and  complicated 
water  pro.;ect.  Its  primary  characteristic  is  that  joint  costs  of  a  multiple-purpose 
project  are  equitably  distributed  among  the  various  functions  sei-ved  by  multiple- 
purpose  construction  in  proportion  to  the  relative  ability  of  those  purposes  to  absorb 
those  costs.  Thus,  if  a  project  can  be  used  jointly  for  irrigation  and  flood  control, 
and  construction  of  the  project  is  justified  for  either  purpose,  savings  due  to  multiple- 
purpose  use  are  shared  and  reimbursable  costs  are  not  derived  by  subtraction  of 
justifiable  nonreimbursable  costs.  The  method  has  become,  I  believe,  w^ell  known,  and 
examples  of  its  application  are  extant  in  libraries  and  technical  publications. 

Today  we  are  applying  this  method  of  cost  allocation  in  testing  the  feasibility  of 
the  Central  Valley  Project.  The  method  has  been  employed  on  Reclamation's  Santa 
Maria  Project  in  Santa  Barbara  County,  and  the  Veutura  River  Project  in  Ven- 
tura County.  Brief  statements  are  attached  summarizing  the  allocation  and  repay- 
ment aspects  of  several  of  our  smaller  projects  in  this  region.  The  complexity  of  the 
Central  Valley  Project  is  such  that  I  would  suggest  committee  staff  study  of  the 
application  to  that  project  rather  than  an  attempt  to  explain  it  succinctly  to  the 
committee  today. 

Whatever  provisions  we  may  have  in  general  reclamation  law  for  an  allocation 
of  cost,  as  s<ich,  to  recreation  are  applied  very  sparingly  as  a  matter  of  policy. 
Present  policy  has  been  reflected  in  administration  recommendations  to  the  Congress 
on  specific  projects  and  approval  of  those  policies  in  the  act  authorizing  the  project. 
In  general,  we  recognize  that  a  reservoir  will  serve  a  recreational  use ;  we  recog- 
nize also  that  the  benefits  of  that  use  are  difficult,  if  not  impossible,  of  measurement. 
It  is  the  policy  to  regard  those  benefits  as  being  properly  paid  for  by  the  general 
taxpayer  only  when  they  are  of  bi'oad  national  significance,  su«h  as  is  the  case  in 
our  national  parks  and  monuments.  Present  policy,  therefore,  is  to  provide  for 
construction  of  what  are  termed  minimum  basic  recreational  facilities  on  a  non- 
reimbursable basis,  provided  a  local  or  state  agency  will  take  over  and  operate  those 
facilities  and  the  area  in  the  interests  of  recreation.  For  example,  we  are  author- 
ized to  expend  $100,000  for  construction  of  such  facilities  at  Casitas  Reservoir  in 
Ventura  County  ;  we  expect  to  do  so  and  expect  also  that  the  County  of  Ventura 
or  another  local  entity  will  operate  and  manage  the  area  for  recreation,  and  may 
spend  considerable  additional  funds  of  its  own  for  further  development.  The  act 
authorizing  the  Trinity  River  Division  of  the  Central  Valley  Project  permitted 
expenditures  for  construction  of  the  same  types  of  facilities ;  we  anticipate  spending 
about  $250,000  of  nonreimbursable  federal  funds  on  such  facilities  out  of  total 
project  costs  of  $202,000,000.  I  might  say  parenthetically  that  minimum  basic  recrea- 
tional fa^cilities  are  those  essential  sanitary,  water  supply,  and  similar  types  of 
structures  vital  to  public  health,  convenience,  and  safety. 

IV.      REPAYMENT 

I  have  remarked  that  project  economic  evaluation  focuses  on  benefit-cost  and 
repayment  analyses.  In  benefit-cost  comparison  all  project  benefits  are  considered 
irrespective  as  to  who  or  where  they  accrue.  Repayment  analysis  is  more  restrictive 
and  requires  an  examination  to  determine  that  portion  of  the  benefits  to  each  pur- 
pose that  might  legally  and  reasonably  be  drawn  upon  and  converted  into  revenues 
to  repay  costs.  Costs  allocated  to  commercial  power  or  M.  and  I.  must  be  repaid 
with  interest  from  their  own  revenues.  Costs  allocated  to  irrigation  may  be  paid 
from  water  toll  or  tax  revenues  received  from  beneficiaries  of  the  irrigation  service ; 
provided,    charges    to    irrigators    must    be    within    their    expressed    willingness    and 
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demonstrated  ability  to  repay.  Additional  irrigation  repayment  assistance  may  be 
provided  from  excess  commercial  power  and  M.  and  I.  net  revenues.  Policy  requires 
that  power  rates  be  set  to  produce  net  revenues  sufficient  to  repay  the  commercial 
power  investment  and  provide  necessary   irrijcation  repayment  assistance. 

Irrigation  water  marketing  contracts  between  the  bureau  and  a  district  legally  or- 
ganized under  state  law  are  usually  negotiated  pursuant  to  the  Reclamation  Act 
of  ID.'iO.  Subsection  9(d)  of  that  act  provides  for  fixed  periodic  payments  to  repay 
the  cost  of  facilities.  Subsection  9(e)  of  the  same  act  provides  that  the  Secretary 
of  the  Interior  may,  at  his  disfretion,  enter  into  contracts  to  provide  a  water 
suppl.v — usually  at  a  fixed  rate  for  each  acre-foot  of  water  delivered.  Tlie  9(d) 
type  is  referred  to  as  a  repayment  contract;  the  9(e)  as  a  water  service  contract. 
Roth  are  limited  to  an  initial  i)eriod  of  not  more  than  40  years,  exclusive  of  a 
development  period.  I?oth  forms  of  contract  are  widely  used.  The  t)(d)  repayment 
contract  has  been  used  for  irrigation  distril)ution  systems  of  the  Central  Valley 
Project  and  will  be  employed  for  tiie  full  cost  of  the  Ventura  River  and  the  Santa 
Maria  projects.  Water  service  9(e)  type  contracts  are  used  for  the  storage  and 
conveyance  features  of  the  Central  Valley,  Solano,  and  Cachuma  projects. 

It  is  interesting  to  note  how  reclamation  water  marketing  policy  has  changed 
over  the  years.  In  early  reclamation  development  the  Ignited  States  often  con- 
tracted with  each  individual  water  user.  This  did  not  prove  satisfactory,  and  legis- 
lation was  adoi)ted  reiiuiring  contracts  with  water  user  organizations  to  secure 
group  i)articipation  and  liability. 

Changes  in  the  scope  of  repayment  responsibility  have  also  occurred.  Early  direct 
irrigation  beneficiaries  entered  into  individual  contracts  but  collectively  assumed 
full  repayment  resi)onsil)ility.  With  water  user  associations,  the  irrigation  repay- 
ment obligation  still  was  directed  at  the  direct  irrigation  beneficiary,  altliough  re- 
payment assistance  from  excess  power  revenues  became  important.  Today,  irriga- 
tion, water  con.servation,  and  flood  control  districts  are  recognizing  more  and  more 
the  many  indirect  l)enefits  that  accrue  to  an  area  from  water  resource  development, 
and  have  indicated  an  increased  willingness  to  assume  repayment  responsibilities 
for  project  costs  by  ad  valorem  taxation.  Bureau  repayment  contracts  for  the 
costs  of  the  Santa  Maria,  Ventura  and  Solano  Projects  will  be,  in  each  case,  with 
a  single  contractor.  Each  proposes  to  use  the  taxing  power  of  the  district  to  assist 
in  some  degree  in  repaying  project  costs.  Since  future  projects  may  well  become 
larger,  more  costly,  and  economically  more  significant  to  adjacent  communities  and 
districts,  it  seems  likely  tliat  districts  will  nuu-e  than  ever  resort  to  taxing  i)owers 
to  obtain  a  portion  of  the  indirect  project  benefits  for  repayment  purposes. 

SANTA  MARIA  PROJECT 

Summary  of  Cost  Allocation  and  Repayment 

Aufhorization 

The  iiroject  was  authorized  September  3,  19.14,  by  P.  L.  774,  Eighty-third  Con- 
gress, Second  Session.  The  secretary's  report  was  luiblished  as  House  Document 
217,  Eighty-third  Congress,  First  Session.  The  levee  project  for  construction  by  the 
Corps  of  Engineers  was  presented  to  Congress  in  a  report  dated  May  24,  19.14,  and 
authorized  by   P.   L.  7S0,   Eighty-third   Congress,   Second   Session. 

Cost  Allocafion 

Tile  I'.ureau  of  Recljimat ion  and  tlie  Corps  of  Engineers  collai)orjited  in  planning 
the  flood  control  and  water  conservation  features  of  the  Cnyama  aufl  Santa  ^lari.i 
Rivers.  Twitchell  Dam,  located  on  the  Cnyama  River,  was  included  in  the  bureau 
authorization  ;  levees  and  channel  improvements  were  authorized  to  the  corps.  The 
total  project  cost  (dam,  levees,  and  ciiannel  improvements)  was  allocated  between 
flood  control  and  wat<'r  conservation  by  the  separable  cost-remaining  benefits  method. 
The  result  was  that  all  of  levee  and  channel  improvement  costs  and  17.742  jiercent 
of  tlie  dam  cost  is  allocated  to  flood  control.  This  percentage  is  recorded  in  the 
contract  between  the  United  States  and  the  Santa  P.arl)ara  County  Water  Agency. 
The  latest  cost  estimate  of  bureau  features  for  tlie  project  is  .$12,44().0(MI,  of  wliich 
17.742  percent,  or  .'?2.2()7.(KK),  is  assigned  to  flood  control.  The  remainder  of  .$10.2.'i;?.- 
(M»((  is  a.ssigned  to  water  conservation.  The  cost  of  corps  work  is  estimated  at 
$10,182,000  and   is  allocated  to  the  flood  control  purpose. 
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Repayment 

A  contract  with  the  Santa  Barbara  County  Water  Agency  was  executed  on 
April  6,  1956,  pursuant  to  Section  9((1)  of  the  lieckimation  Project  Act  of  1939 
and  the  authorizing  statute. 

The  contract  provides  for  the  county  water  agency  to  repay  the  cost  allocated 
to  irrigation  (water  conservation)  in  80  equal  semiannual  payments,  without 
interest.  The  agency  in  turn  contracted  for  repayment  with  the  Santa  Maria 
Water  Conservation  District,  a  member  unit  of  the  agency.  The  contract  further 
provides  for  operation  by  the  district.  If  costs  are  converted  to  an  annual  basis, 
the  annual  payment  for  amortization  in  40  years  is  $255,800.  Operation,  main- 
tenance, and  replacement  would  add  $11,4.50  to  estimated  district  costs.  The  Santa 
Barbara  County  Water  Agency  contributes  $50,000  a  year  in  aid  to  the  Santa 
Maria  Water  Conservation  District  repayment  obligation.  The  remainder  of  the 
payment  is  met  by  ad  valorem  taxation  on  real  property  by  the  Santa  Maria 
Valley  AVater  Conservation  District.  Tax  revenues  required  are  estimated  at 
$217,250  annually,  of  which  approximately  $144,000  would  be  derived  from  agri- 
cultural lands. 

SOLANO   COUNTY   PROJECT 

Summary  of  Cost  Allocation  and  Repayment 

Authorization 

The  Solano  County  Project,  California,  was  authorized  November  11,  1948,  by 
the  Secretary  of  the  Interior,  in  accordance  with  the  provisions  of  Section  (9a) 
of  the  Reclamation  Project  Act  of  1939  (.53  Stat.  1187).  The  secretary's  report 
was  published  in  House  Document  65,  Eighty-first  Congress,  First  Session. 

Cost  Allocation 

Tl"»  latest  estimated  construction  cost  of  the  project  is  $49,699,000,  of  which 
$12,302,000  is  for  distribution  and  drainage  systems.  The  remainder  of  $37,397,0<JiJ 
is  allocated  among  Hood  control,  irrigation,  and  municipal  and  industrial  water  serv- 
ice. The  flood  control  allocation  is  $1,132,000  ;  this  allocation  is  the  present  worth 
of  an  annual  $44,000  benefit  for  50  years  at  3  percent  interest.  The  remaining 
project  cost  was  distributed  between  irrigation  and  M.  and  I.  proportionate  to 
estimated  water  deliveries  over  a  50-year  projected  repayment  period.  The  tentative 
cost  allocation  is  as  follows  : 

Flood  control $1,132,000 

Irrigation 33,132,000 

M.  and  I 3,133,000 

Subtotal    $37,397,000 

Distribution    systems    12,302,000 

Total    $49,699,000 

Adjustments  to  the  allocation  have  normally  been  made  annually  to  reconcile 
with  the  latest  project  cost  estimate.  For  a  number  of  years  the  procedure  has  been 
to  hold  the  flood  control  assignment  fixed  at  $1,132,000.  Allocations  to  recreation 
and  federal  expenditures  on  recreation  were  not  contemplated  in  the  authorization. 
Lake  Berryessa  is  currently  receiving  heavy  recreation  use  and  is  expected  to  be 
used  for  this  purpose  even  more  in  the  future. 

Project  repayment  contracts  were  being  negotiated  before  adoption  of  the  separable 
cost-remaining  benefits  method  of  cost  allocation.  Also,  although  installation  of  a 
small  power  plant  appears  feasible,  no  part  of  the  dam  and  reservoir  cost  is  cur- 
rently allocated  to  power  because  such  a  povi-er  plant  is  not  yet  authorized. 

Repayment 

On  March  7,  1955,  the  Solano  County  Flood  Control  and  Water  Conservation  Dis- 
trict entered  into  a  9(e) -(c)  type  contract  with  the  United  States  to  receive  water 
service  from  the  Solano  Project  and  to  operate  Putah  South  Canal.  Member  unit 
contracts  have  been  executed  between  that  district  and  the  Solano  Irrigation  Dis- 
trict, and  the  Cities  of  Vallejo,  Fairfield,  Vacaville,  and  Suisun. 
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Maximum  water  rates  to  the  Solano  County  Flood  Control  and  Water  Consen-a- 
tion  District  are  ^2fM  an  acre-foot  for  agricultural  water  at  canal  headworks,  and 
i?in  an  acre-foot  for  municipal  and  industrial  deliveries  at  turnouts  from  the  main 
canal.  The  county  district  will  finance  and  perform  operation  and  maintenance  work 
on  the  main  canal.  A  .Sri-year  M.  and  I.  development  period  is  projected,  leading  to 
an  ultimate  use  of  27.L'()6  acre-feet  annually.  The  irrigation  development  period  is 
15  years,  and  full  development  use  is  projected  at  2151,800  acre-feet.  Repayment  is 
expected  to  he  completed  in  51  years.  Although  procedures  differ,  irrigation  uses 
are  suhsidized  similarly  to  Cachnma  Project,  since  the  county  district  expects  to 
sell  water  at  .$2.25  canal  side. 

On  June  12,  1957,  a  contract  between  the  United  States  and  the  Solano  Irriga- 
tion District  was  executed  for  a  loan  to  construct  the  distribution  system  under 
P.  L.  130,  Eighty-fourth  Congress.  This  construction  cost  will  be  repaid  directly 
by  Solano  Irrigation  District. 

VENTURA   RIVER   PROJECT 
Summary  of  Cost  Allocation  and  Repayment 

Authorization 

The  Ventura  River  Project  was  authorized  March  1,  1956,  by  P.  L.  423,  P^ighty- 
fourth  Congress,  Second  Session.  The  secretary's  report  was  published  as  House 
Document  222,  Eighty-fourth  Congress,  First  Session. 

Cost  Allocation 

The  cost  of  the  project  was  estimated  originally  at  $27,669,000.  The  original 
project  cost  included  .$169,000  for  minimum  basic  recreational  facilities.  The  re- 
maining cost  of  $27,500,000  was  allocated  l)etween  irrigation  and  municii)al  and 
industrial  water  service  by  the  separable  cost-remaining  benefits  method.  Propor- 
tionally, 57.33  percent  of  that  cost  was  assigned  to  irrigation,  and  42.67  percent 
was  assigned  to  the  M.  and  I.  purpose.  The  latest  project  cost  estimate  is  $31,000,- 
000,  of  which  $100,000  is  for  nonreimbursable  recreational  facilities.  The  remainder 
of  $30,900,000  is  distributed  between  U.  and  I.  and  irrigation  proportional  to  the 
percentages  derived  in  the  earlier  allocation,  and  results  in  assignments  of  $17,- 
326,800  to  irrigation,  and  $12,896,200  to  M.  and  I. 

Repayment 

A  9(d) -(c)  type  repayment  contract  between  the  United  States  and  the  Ventura 
River  Municipal  Water  District  was  executed  on  March  7,  1956.  The  district  ex- 
pects to  receive  revenues  from  water  sales  and  ad  valorem  taxation.  The  i>er-acre- 
foot  water  rates  contemplated  in  our  rei)ayment  analysis  are  $25  for  irrigation  and 
$50  for  M.  and  I.  Approximately  50  percent  of  the  repayment  obligation  is  esti- 
mated as  derived  from  water  charges,  and  the  balance  from  tax  revenues.  A  repay- 
ment period  of  50  years  was  considered  beginning  in  1961  and  concluding  with  year 
2010.  The  M.  and  I.  allocation  is  expected  to  be  repaid  with  interest  of  2.591  per- 
cent by  year  40  of  the  repayment  period.  Thereafter,  M.  and  I.  revenues  are  ex- 
pected to  be  used  to  aid  in  amortizing  the  interest-free  irrigation  allocation. 

CACHUMA   PROJECT 
Summary  of  Cost  Allocation  and  Repayment 

Authorization 

The  Cachuma  I'roject  was  authorized  March  24,  1948,  by  the  Secretary  of  the 
Interior  in  accordance  with  the  provisions  of  Section  9(a)  of  the  Reclamation  Proj- 
ect Act  of  1939  (53  Stat.  1187).  The  finding  of  feasibility  was  published  in  House 
Document  587,  Eightieth  Congress,  First  Session. 

Cost  Allocation 

Tlif  latest  cost  estimate  for  the  Caciiuma  Project  is  $43,625,000.  No  formal  allo- 
cation of  this  cost  has  been  made  since  neither  the  municipal  and  industrial  nor  the 
irrigation  assignments  are  reimhur.sahle  with  interest.  Approval  not  to  charge  in- 
terest on  the  M.  and  I.  allocation  was  given  by  the  Secretary  of  the  Interior  in 
accordance  with  the  discretionary  authority  of  Section  9(c)  of  the  Reclamation 
Proje<-t  Act  of  1939.  There  is,  however,  a  nonreimbursable  assignment  of  $13,788 
to  recreation.  This  assignment  was  made  pursuant  to  P.  L.  350,  Eighty-first  Con- 


COMMITTEE   REPORT   ON  WATER  PROBLEMS  A-29 

press,  First  Session,  the  Appropriation  Act  for  Fiscal  Year  1950,  which  allowed  the 
Bureau  of  Reclamation  to  use  not  to  exceed  $25,000  on  any  one  reservoir  area  for 
planning  of  recreational  development. 

Repayment 

On  September  12,  1949,  the  United  States  and  the  Santa  Barbara  County  Water 
Agency  executed  a  contract  for  water  service  under  Sections  9(e)  and  9(c)  of  the 
Reclamation  Project  Act  of  1939.  The  county  agency  in  turn  contracted  for  the 
delivery  of  water  to  member  agencies  which  include  the  Carpinteria,  Goleta,  Monte- 
cito,  Summerland,  and  Santa  Ynez  River  Water  Conservation  Districts,  as  well  as 
the  City  of  Santa  Barbara.  The  county  agency  derives  its  revenue  from  the  sale 
of  water  and  from  ad  valorem  taxation.  Countywide  ad  valorem  taxes  are  expected 
to  contribute  $100,000  annually  to  project  repayment,  in  a  manner  somewhat  similar 
to  Solano  Project.  Thus,  others  than  the  direct  beneficiaries  share  the  project  costs. 
Payments  to  the  United  States  under  the  9(e)  contract  are  based  on  water  de- 
liveries. The  water  rates  are  $35  an  acre-foot  for  M.  and  I.  deliveries  and  $25  an 
acre-foot  for  irrigation  except  for  those  irrigation  deliveries  to  the  Santa  Ynez 
Water  Conservation  District  which  are  at  Cachuma  Dam  and  are  at  the  rate  of 
$10  per  acre-foot. 

The  project,  except  for  Cachuma  Dam,  has  been  turned  over  to  the  Santa  Bar- 
bara County  Water  Agency  for  operation  and  maintenance.  The  United  States 
credits  the  agency  for  these  costs  since  the  1949  water  service  contract  was  predi- 
cated on  operation  by  the  United  States. 

The  recreational  aspects  of  the  project  are  handled  by  Santa  Barbara  County. 
Nominal  charges  are  made  for  the  use  of  these  facilities  to  cover  operation  and 
maintenance  expenses. 

(The  above  is  the  original  from  which  the  statement  to  the  subcommittee  was 
made.  Transcript  of  May  16,  19.58,  page  116.) 

EVALUATION  OF  RECREATION   BENEFITS 
Bureau  of  Reclamation,  Denver,  Colorado 

The  need  for  a  sound  method  for  evaluating  recreational  benefits  has  received 
increasing  attention  in  recent  years.  This  felt  need  has  arisen  in  connection  with 
planning  of  multipurpose  water  development  programs,  and  has  stimulated  the 
search  for  an  adequate  method  for  determining  economic  values. 

Why  has  this  need  arisen?  The  answer  is  that  the  economic  procedures  used  in 
selecting  plans  for  federal  multipurpose  water  development  depend  on  monetary 
evaluation  of  benefits  for  each  of  the  project  purposes.  The  key  processes  of  project 
formulation  and  cost  allocation  are  in  large  part  mathematical  procedures  which  use 
dollar  measures  of  benefits.  Adequate  provision,  in  the  planning  process,  for  each 
purpose  of  a  project  depends  on  the  relative  magnitude  of  the  benefits  arising  from 
that  purpose.  Each  specific  function  should  yield  enough  benefits  to  justify  its 
separable  costs  and  a  fair  share  of  the  joint  cost  of  the  major  structures.  Thus, 
the  need  for  determining  dollar  values  for  each  project  purpose  arises  from  specific 
technical  requirements  of  modern  project  planning  methods. 

One  might  almost  say  it  is  not  the  actual  amount  by  itself  which  is  important, 
but  rather  the  use  which  is  made  of  the  figure.  If  one  only  wanted  to  entertain 
a  dinner  partner,  the  dollar  amount  of  the  annual  recreation  benefit  of  a  large 
multipurpose  project  might  be  an  interesting  but  unimportant  bit  of  chit  chat.  But 
the  dollar  amount  of  the  annual  recreation  benefit  as  an  element  in  deciding  the 
scope  of  a  $50,000,000  project  and  in  establishing  plans  for  its  financing  and  repay- 
ment is  serious  business.  Thus,  the  ability  to  determine  the  economic  extent  of 
recreation  benefits  helps  to  determine  Avhat  provisions  for  recreation  will  be  recog- 
nized in  project  planning.  These  considerations  have  encouraged  general  interest 
in  the  problem  of  recreation  benefit  valuation. 

An  earlier  method  of  recreation  benefit  evaluation  may  be  illustrated  by  a  July, 
1947,  report  for  Enders  Reservoir  on  Frenchman  Creek,  Chase  County,  Nebraska. 
This  report,  entitled  "Estimated  Monetary  Evaluation  of  Recreational  Benefits  and 
Estimated  Cost  of  Recreational  Development,"  was  signed  by  Guy  B.  Edwards, 
Chief  of  Recreation  Planning,  National  Park  Service.  After  a  study  of  population 
characteristics,  it  was  estimated  that  8,936  persons  annually  would  seek  recreation 
at  Enders  Reservoir.  Then  values  deemed  attributable  to  recreation  were  derived 
from  the  amounts  individually  spent  by  these  visitors  for  travel,  light  refreshments, 
lunches,  sporting  equipment  and  similar  expenses.  The  total  of  these  values  multi- 
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plied  by  the  anuual  visitation  gave  an  annual  estimate  of  $13,279  for  recreation 
benefits  at  Enders.  (It  is  interesting  to  find  that  in  contrast  to  the  estimate  of 
S,03G  annual  visitation  made  in  1947,  the  visitation  experienced  at  the  completed 
dam  in  10.")  was  3r>,G00  persons.)  The  per  capita  value  of  recreation  determined 
by  this  method  was  $1.49  per  visitor.  It  is  worth  noting,  too,  that  the  Park  Service 
estimate  was  used  only  to  justify  a  $2,r>(X)  annual  expenditure  for  separate  recrea- 
tion facilities;  it  was  not  used  in  formulating  the  major  project  features  nor  were 
any  of  the  costs  of  these  structures  allocated  to  i-exTcation. 

in  1948  and  1949  the  National  Park  Service  explored  methods  for  evaluating 
recreation  benefits.  A  study  entitled  "The  Kconomics  of  I'ublic  Recreation"  pre- 
pared by  Dr.  Roy  A.  Prewitt  was  published  early  in  1949.  Dr.  Prewitt's  conclusion 
was  that  "recreational  values  cannot  be  measured  in  dollar  terms  other  than  on 
.some  arbitrary  or  judgment  value  basis."  Rut  Dr.  I'rewitt  also  concluded  that  there 
would  be  nothing  inherently  wrong  with  dollar  estimates  of  recreation  benefits 
based  on  such  judgment  values,  "where  such  is  necessary  in  order  to  protect  the 
interests  of  the  Service,  or  where  it  is  necessary  for  an  allocation  of  costs  to 
recreation  or  water  impoundment  projects  in  order  to  obtain  funds  for  the  con- 
struction of  recreation  facilities."  Dr.  Prewitt  omitted  project  formulation  from 
the  uses  of  such  judgment  value  estimates.  P>y  his  method  recreation  facilities  are 
limited  to  separable,  special  purpose  adjuncts  of  projects  <lesigned  for  other  purposes. 

The  National  Park  Service  agreed  with  Dr.  Prewitt's  conclusion,  and  adojjted 
the  assumption  that  recreation  benefits  created  by  the  reservoir  would  equal,  in 
monetary  terms,  the  cost  of  development  of  recreation  facilities  that  were  con- 
sidered necessary  and  desirable. 

With  few  exceptions,  this  policy  has  been  followed  down  to  the  very  recent  past. 
Subsequent  to  the  initial  administrative  determination  to  use  the  cost  of  separable 
structures  for  benefit  evaluation,  the  procedure  was  made  more  specific.  Recreation 
benefits  resulting  solely  from  the  reservoir  itself  would  be  equal  to  the  net  benefit 
arising  from  the  construction  of  recreation  facilities.  The  cost  of  specific  recreational 
facilities  was  to  be  allocated  to  recreation,  and  reservoir  benefits  were  to  be  used 
in  allocating  a  share  of  joint  costs  to  recreation.  However,  any  allocation  to  recre- 
ation of  more  than  7i  iiercent  of  joint  costs  was  to  be  referred  to  the  Director  of 
the  National   Park    Service   for   his   consideration   and   concurrence. 

A  recent  illustration  of  this  method  is  provided  in  connection  with  plans  for 
88,400  acre-foot  capacity  reservoir  on  one  of  the  soutiiern  tributaries  of  the  Missouri 
River.  This  reservoir  will  provide  irrigation  service  to  4,150  acres.  Benefits  will 
accrue  from  flood  control,  irrigation,  fish  and  wildlife  conservation,  and  recreation. 
Total  estimated  development  costs  are  .$9,808,000;  the  estimated  cost  of  dam  and 
reservoir  is  $0.r)97,OOO.  Included  in  the  dam  and  reservoir  cost  is  an  item  of  .$43,000 
for  recreation.  The  recreation  benefit  calculation  is  as  follows : 

Annual  recreation  development  costs  (excluding  private  or  non- 
federal development,  $43,(X)0  amortized  for  25  years  at  2^ 
percent)    (0.0.543)    $2,35.5 

Annual  operation  and  maintenance  cost 3,500 

Total  annual  cost $5,835 

Capital  value  of  annual  cost  (50  years  at  2i  percent  =  28.36) ___  $165,.500 
Existing  recreation  values  destroyed None 

Net  benefits  arising  specifically  from  development  of  f:icility  $1(>5,.500 

Adjusted  net  benefits  (construction  cost  index  factor  = 

..59  X  $165,.500)     .$97,000 

Benefits  resulting  from  joint  use  of  reservoir 97,000 

Total  recreation  benefits  (50  years  at  2i  percent) $195,200 

Average  annual  recreation   benefit (5,!HK) 

liy  this  method  the  measure  of  benefits  is  the  cost  of  the  specific  recreation  features 
constructed  at  the  reservoir  site. 

It  is  interesting  to  note  how  the  dollar  amount  of  benefits  calculated  liy  this 
method  differs  from  that  in  the  1947  evaluation  by  Guy  Edwards'  method.  Since  the 
reservoirs  are  comparable  in  size  and  location,  an  8,900  annual  visitation  might  have 
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been  projected  and  annual  benefits  would  have  been  $l.'5,.'iOO.  However,  if  th(!  lOSH 
Enders  visitation  of  35,000  were  used,  then  the  unadjusted  annual  benefit  would 
have  been  $52,000,  with  a  capital  value  in  50  years  of  $1,500,000  instead  of  $:3;n,000 
(two  times  $165,500). 

Very  recently  a  new  method  of  recreation  benefit  evaluation  has  been  under  con- 
sideration by  the  Park  Service.  In  August  of  this  year,  Region  2  of  the  National 
Park  Service  wrote  to  the  Chairman  of  the  Interior  Missouri  Basin  Field  Committee 
describing  their  current  method  of  determining  recreation  benefits.  By  this  method, 
somewhat  similar  to  the  older  formula,  estimated  annual  visitation  at  a  proposed 
project  is  multiplied  by  a  computed  market  value  for  recreation  established  at  $1.60 
per  visitor  day.  This  value  was  derived  from  1951  price  schedules  of  charges  by 
privately  owned  outdoor  recreation  activities  obtained  by  the  Office  of  Price  Stabili- 
zation or  from  other  rate  schedules.  Net  annual  recreation  benefits  are  obtained  by 
deducting  negative  recreation  effects  from  the  gross  recreation  benefit  figure.  Capitali- 
zation of  net  annual  benefits  is  at  2i  percent.  The  multiplier  for  a  25-year  expectancy 
is  18.425  and  for  100  years  it  is  36.614  per  dollar  of  annual  net  benefit.  No  mention 
is  made  of  the  7^  percent  ceiling  on  allocation  of  costs  of  joint  facilities,  but  this 
limitation  may  still  be  in  force. 

Let  us  see  how  this  method  would  apply  to  a  reservoir  with  the  annual  visitation 
at  both  Lakes  Mead  and  Mojave  in  1955.  The  calcuhition  for  gross  recreation 
benefits  would  be  2,675,000  annual  visitation  multiplied  by  $1.60  and  capitalized 
with  a  multiplier  of  28.362  (2^  percent  for  50  years).  The  figure  would  be  a 
$4,280,000  annual  benefit,  with  a  capital  value  of  $121,389,360.  Since  few 
reservoirs  of  this  size  would  be  built,  the  example  is  somewhat  extreme  but  does 
illustrate  the   magnitudes   possible   under   this   method. 

But  all  along  there  has  been  dissatisfaction  wdth  the  several  methods  of  evaluat- 
ing recreation  benefit  in  multipurpose  projects.  This  dissatisfaction  is  expressed 
in  the  report  of  the  President's  Water  Policy  Commission,  in  the  recommendation 
of  that  commission,  in  comments  on  that  report  by  the  Department  of  Interior 
task  force  set  up  to  review  it,  and  in  other  sources.  In  July,  1950,  a  Report  of 
the  Conservation  and  Development  of  Outdoor  Recreation  Resources  was  issued 
by  the  Federal  Interagency  Committee  on  Recreation.  This  report  voiced  the  senti- 
ment that  recreation  benefits  were  probably  not  measurable.  The  committee  felt, 
however,  that  recreation  should  l)e  considered  as  a  major  not  a  minor  purpose 
in  water  project  planning,  that  recreation  benefits  should  be  of  great  enough 
importance  to  influence  project  formulation  including  site  location  and  relative 
distribution  of  emphasis  among  purposes.  The  thought  has  generally  been  expressed 
that  federal  recreation  costs  should  be  nonreimbursable.  All  of  these  documents 
agree  that  more  recreation  legislation  is  required,  particularly  legislation  in  support 
of  national  recreation  policy. 

Budget  Bureau  Circular  A-47  of  December  31,  1952,  supported  the  principle 
that  recreation  potentialities  should  be  given  full  consideration  in  the  planning 
and  evaluation  of  proposed  water  resource  projects.  Nevertheless,  the  circular  modi- 
fied this  principle  by  stating  that  costs  specifically  incurred  for  recreation  and 
benefits  creditable  to  recreation  should  be  evaluated  and  considered  apart  from 
other  project  costs  and  benefits.  This  view  tended  to  reaffirm  measurement  of  rec- 
reation benefits  based  on  costs  of  separate  recreation  facilities.  Such  a  policy,  along 
with  other  limitations  introduced  in  the  circular,  reduces  the  importance  of  recrea- 
tion as  a  project  purpose  because  the  development  of  the  central  project  plan 
must  proceed  without  an  initial  consideration  of  recreation  as  a  significant  project 
purpose.  It  is  only  when  recreation  values  of  a  magnitude  comparable  to  the  pri- 
mary purpose  of  the  project  are  attributed  to  central  structures  that  recreation 
can  achieve  equality  of  consideration  with  the  established  major  purposes  of  power, 
irrigation,  and  flood  control.  Such  a  role  for  recreation  probably  depends  on 
legislation  and  the  establishment  of  a  federal  recreation  policy.  Consequently,  the 
problem  of  determining  recreation  values  is  to  some  extent  also  a  policy  and  legal 
question.  Circular  A-47  implies  that  the  only  use  of  recreation  benefits  would  be 
in    connection   with    separable    rather    than    joint   facilities. 

There  are  indications  that  changes  in  the  situation  with  respect  to  recreation 
benefits  and  the  place  of  recreation  in  project  development  plans  will  occur  in 
the  future.  In  the  last  session  of  Congress,  Senator  Kerr  of  Oklahoma  introduced 
S.  1164,  a  bill  to  make  the  evaluation  of  recreational  benefits  resulting  from  the 
construction   of   any   flood   control,    navigation,    or    reclamation    project   an   integral 
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part  of  project  planninR.  This  proimsal  authorizes  the  inclusion  of  recreation, 
fish  and  wildlife  as  major  purposes  of  water  resource  development.  I'lans  for 
major  structures  may  be  made  to  accommodate  these  purposes;  up  to  15  percent 
of  the  cost  of  a  project  may  he  allocated  as  a  nonr«'iml)iirsai)le  cost.  The  bill  cuts 
throuf,'h  the  difficulties  of  recreation  benefit  evaluation  by  authorizing  a  value  of 
$1   per  visitor  day. 

AlthouRh  the  ultimate  fate  of  this  bill  is  unknown,  as  an  item  in  the  series 
of  efforts  to  evaluate  recreation  benefits  it  is  significant.  It  is  significant  also  as  a 
possible    indicator    of    the    direction    of    future    action. 

The  .$1  per  visitor  day  of  the  Kerr  Bill  contrasts  with  the  recent  $1.60 
figure  of  the  National  Park  Service  and  with  $2  per  day  recommended  by  Harold  F. 
Wise  and  As.sociates  in  their  study  of  recreation  values  made  in  connection  with 
the  State  of  California's  investigation  of  the  Upper  Feather  River  Basin  Develop- 
ment. But  despite  thp.se  differing  views  on  the  value  of  visitation,  all  these  recent 
proposals  do  recognize  the  importance  of  use,  measured  in  lisitation,  as  a  basic 
factor  in  their  determinations.  Can  we  assume  that  this  common  agreement  repre- 
sents a  partial  solution  of  the  difficult  problem  of  evaluation?  I  believe  that  if  this 
point  is  conceded,  then  a  concentration  on  establishing  agreement  and  rationale 
for  a  unit  value  for  visitation  should  be  possible,  at  least  possible  in  terms  of 
administration  and  of  legislation   if  not  of  full  agreement  among  economists. 

Yet  the  economists  have  a  point.  They  sugj;est  that  the  central  problem  is  not 
one  of  greater  or  smaller  recreation  values,  but  of  greater  or  smaller  error  in 
the  proper  allocation  of  scarce  resources.  Two  mistakes  seem  likely  to  flow  from 
undervaluing  recreation  effects  of  federally  constructed  water  control  projects : 
(1)  an  inadecjuate  allocation  of  resources  may  be  made  to  recreation;  and  (2)  pur- 
poses other  than  recreation  may  have  to  bear  costs  which  should  be  borne  by 
recreation.  There  is  little  doubt  in  my  mind  that  recreation  seekers  at  many 
reclamati(m  reservoirs  are  receiving  benefits  from  expenditures  made  for  irrigation, 
power,  or  flood  control. 

This  comment  docs  not  enter  a  judgment  as  to  whether  allocations  of  cost  to 
recreation  should  be  reimbursable.  Most  of  us  would  be  happier,  I  presume,  if  we 
had  confidence  that  the  allocation  to  each  purpose  of  the  impoundment  was  net  of 
costs  which  should  be  allocated  to  other  functions  actually  performed  and  other 
services  actually  provided. 

Concerning  the  magnitude  of  recreation  values  created  at  federally  constructed 
reservoirs,  I  am  convinced  that  they  are  very  great,  much  greater  than  the  modest 
values  yet  attributed  to  the  visitor  day.  Take,  for  example,  the  enormous  increase 
in  the  real  estate  values  which  have  occurred  on  privately  owned  lands  at  some 
reservoirs.  It  occurs  to  me  that  a  rough  guide  to  the  magnitude  of  the  recreation 
value  might  be  derived  by  taking  the  net  increase  of  real  property  values  within  one 
mile  of  the  reservoir  shoreline  at  several  typical  impoundments.  This  lump  sum 
could  be  reduced  to  an  annual  income  equivalent  by  the  application  of  a  capitaliza- 
tion formula  and  contrasted  to  income  from  the  .same  land  before  the  reservoir  was 
constructed.  This  net  annual  income  equivalent  is  an  index  of  the  value  created  by 
the  impoundment. 

I  believe  that  the  gross  value  of  recreation  is  not  less  than  the  annual  amount 
which  recreation  seekers  are  willing  to  spend  for  travel,  and  for  the  other  costs 
which  enable  tiiem  to  realize  the  recreation  value.  This,  nationally,  is  an  enormous 
sum.  I  do  not  claim  this  entire  sum  for  recreation,  but  it  is  logical  at  least  to  recog- 
nize the.se  values  as  benchmarks  to  help  us  survey  the  recreation  topography. 

The  assignment  of  the  Pacific  Southwest  Interagency  Committee  to  the  Recreation 
Subcommittee  was  "The  assembly  and  analysis  of  available  data  on  recreation 
economics,  both  for  benefit-co.st  estimates  used  in  water  resource  projects  and  in 
estimating  the  value  of  recreation  to  the  economy  of  the  State."  The  Recreation 
Subcommittee  does  not  have  the  resources  at  its  dispo.sal  to  fully  discharge  this 
responsil)ility  of  assembling  and  analyzing  all  available  and  pertinent  data.  The 
sui)Committee  could  render  a  useful  service,  however,  by  analyzing  and  recommending 
sound  procedures  for  evaluating  recreation  values  at  water  control  projects. 

As  a  preliminary  suggestion,  the  Recreation  Subcommittee  might  recommend  that 
a  basic  element  of  the  evaluation  of  recreation  benefits  should  be  the  annual  number 
of  visitor  days.  (leneral  agreement  on  this  one  point  alone  would  be  a  u.seful  deci- 
sion. It  would  settle  for  this  region  one-half  of  the  problem  and  could  lead  to  refined 
methods   for   reconling   and   classifying  visitation   at  established   projects.   The   next 
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step  could  be  to  recommend  that  estimates  of  visitation  for  planning  purposes  be 
based  on  careful  study  of  judiciously  selected  comparisons.  For  example,  visitation 
records  at  Lake  Mead  might  be  useful  in  estimating  future  use  of  Glen  Canyon. 
Finally,  while  recognizing  that  the  establishment  of  a  monetary  value  for  units  of 
visitation  must  necessarily  be  a  judgment  value,  the  subcommittee  could  show  that 
a  similar  problem  in  reality  has  been  met  and  overcome  by  all  sorts  of  governmental 
regulating  bodies.  The  courts  have  said  in  respect  to  public  utility  commission 
rulings  iu  contested  rate  cases :  "The  rates  are  what  the  commission  says  they  are." 
If  we  know  the  relative  magnitude  of  the  national  recreation  demand  in  dollar 
values ;  if,  as  is  already  the  case,  we  have  a  range  of  visitation  values ;  then,  is  it 
too  much  to  suppose  that  this  subcommittee  can  help  to  narrow  the  range? 

The  broad  authorizations  for  investigation,  planning  and  construction  of  public 
recreation,  fish  and  wildlife  facilities  in  the  Colorado  River  Storage  Project  and  in 
participating  projects  are  of  direct  importance  to  this  subcommittee.  Section  8  of 
Public  Law  485,  Eighty-fourth  Congress,  Second  Session,  recognizes  the  costs  associ- 
ated with  these  facilities  as  nonreimbursable.  It  is  suggested  that  the  subcommittee 
consider  whether  it  desires  to  suggest  to  the  Pacific  Southwest  Interagency  Com- 
mittee a  uniform  method  for  evaluating  recreation  benefits  to  be  used  in  development 
of  plans  for  the  recreation  phases  of  the  Colorado  River  Storage  Project  and  of 
participating  projects.  If  such  a  consensus  exists,  it  is  suggested  that  the  subcom- 
mittee may  wish  to  endorse  the  principle  of  unit  values  applied  to  annual  visitation 
which  has  been  outlined  in  this  paper. 

Perhaps  it  is  not  possible  to  find  a  scientifically  perfect  or  even  a  logically  sup- 
portable method  for  evaluating  recreation.  But  can  we  not  help  to  find  a  workable 
method  which  avoids  the  twin  dangers  of  excessive  development  and  neglect?  A 
timely  contribution  toward  a  more  adequate  evaluation  of  recreation  benefits  now 
may  be  more  valuable  than  a  perfect  solution  after  structures  are  complete. 

The  foregoing  comments  are  necessarily  confined  to  the  field  of  recreation  in  its 
narrower  sense.  Time  has  not  permitted  consideration  of  the  evaluation  of  fish  and 
wildlife  benefits.  These  benefits,  related  as  they  may  be  to  recreation,  arise  under 
somewhat  different  conditions  resulting  from  a  somewhat  different  legal  relationship 
(60  Stat.  1080)  than  those  with  which  this  paper  deals,  although  many  of  the  same 
problems  of  evaluation  are  involved. 
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(The  above  material  supplemented  the  statement  of  Mr.  Murray  and  is  not  in  the 
transcript.) 

STATEMENT  BY  HARVEY  O.  BANKS 
Department  of  Water  Resources 

At  prior  meetiuKS  of  your  committie  you  have  dealt  with  the  subject  of  possible 
sources  of  funds  and  magnitudes  thereof  required  for  water  projects  to  be  constructed 
by  the  State.  For  purposes  of  today's  discussion,  it  is  assumed  that  the  capital  funds 
are  available  and  that  project  benefits  and  costs  have  already  been  computed.  The 
next  step  then  is  the  allocation  of  costs  of  the  project  among  its  various  purposes 
and  subsequent  to  that,  in  terms  of  sequence  of  project  analysis,  are  the  determina- 
tions to  be  made  as  to  whether  the  direct  beneficiaries  served  by  the  project  purposes 
shall  reimburse  the  State  for  all  of  the  costs,  or  only  a  i)art  thereof,  or  none  at  all. 

Cost  allocation  has  as  its  objective  the  equitable  distribution  of  the  total  costs 
of  the  project  among  the  several  puri)Oses  served  by  the  project.  It  accords  recog- 
nition to  the  underlying  premise  that  multiple-purpose  use  of  a  structure  or  facility 
can  be  accomplished  at  less  cost  to  each  purpose  than  would  be  the  case  if  separate 
facilities  for  each  purpose  were  provided.  It  embodies  the  basic  principles  that  such 
savings  should  be  shared  by  all  purposes  served  and  that  no  purpose  should  be 
assigned  costs  in  excess  of  the  benefits  realized. 

The  minimum  cost  which  normally  can  be  allocated  to  an  identified  purpose  applies 
to  those  project  facilities  or  components  which  are  provided  to  serve  that  purpose 
only.  The  maximum  cost  which  normally  can  be  allocated  to  each  purpose  is  the 
value  of  its  benefits  or  its  alternative  singlo-i)urposc  cost,  whichever  is  less. 

On  the  other  hand,  with  respect  to  justifying  a  maximum  cost  higher  than  indicated 
above,  a  situation  may  arise  when  the  single-purpose  alternative  costs  are  controlling 
and  several  alternatives  for  different  purposes  envisage  use  of  the  same  physical  site 
which  is  particularly  advantageous  in  providing  the  limited  services  of  a  single 
function,  but  which  cannot  provide  each  service  as  economically  when  all  functions 
are  combined.  Under  these  circumstances,  the  one  site  is  not  a  real  single-purpose 
alternative  for  all  purposes,  and  some  upward  adjustment  in  the  normal  maximum 
would  appear  to  be  necessary  to  distribute  the  total  cost  of  a  correctly  formulated 
multipurpo.se  development  at  the  site  in  question.  The  cost  allocated  to  each  individ- 
ual purpose  served  by  a  multipurpose  project  would  therefore  be  expected  to  fall 
within  the  previously  indicated  range,  with  the  actual  monetary  amounts  being 
dependent  upon  the  allocation  method  employed. 

There  are  a  number  of  methods  of  cost  allocation  which  conceivably  could  be 
used  by  the  Department  of  Water  Resources  in  iirojcct  .-inalyscs.  Coiiioaratively 
speaking,  these  methods  will  yield  somewhat  different  results  when  applied  to  the 
same  project.  Therefore,  within  certain  limits,  the  relative  weight  of  allocated  cost 
among  the  several  functions  served  by  a  single  project  or  structure  could  be  pre- 
determined depending  upon  the  methodology  employed.  This  point  is  illustrated  by 
the  attached  summary  comparison  of  the  results  obtained  by  applying  four  of  the 
most  widely  accepted  methods  of  cost  allocation  to  the  Coyote  Valley  Project  on  the 
Russian  River  (Table  1).  You  will  note  that  the  smallest  of  the  reimbursable  alloca- 
tions to  water  conservation  is  less  than  two-thirds  of  the  largest  allocation  to  this 
purpose.  IVior  to  in."4,  the  problem  generated  by  tlie  differing  results  obtainable  by 
the  various  cost  allocation  methods  was  subject  to  compounding,  in  the  case  of 
agencies  of  the  Federal  Government,  both  by  variation  in  preference  among  agencies 
and  by  changing  preference  over  time  within  a  single  agency.  As  an  example  of  this 
situation,  the  cost  allocations  on  Bonneville  Dam,  Grande  Coulee,  Hoover  Dam,  and 
Fort  Peck  were  each  accomplishe<l  by  the  use  of  different  methods,  while  the  original 
cost  allocation  for  the  Central  Valley  Project  was  essentially  a  compromise  between 
two  methods.  As  a  result  of  this  unsatisfactory  situation,  agreement  was  reached  in 
April,  l!),"i4,  among  the  United  States  Department  of  the  Interior,  the  Department  of 
the  Army  and  the  Federal  Power  Commission  on  a  "preferred"  method  of  cost 
allocation,  namely.  Separable  Costs-Remaining  Benefits.  Ilowever,  latitude  for  varia- 
tion still  exists  in  that  two  other  methods  were  also  considered  acceptable  under  a 
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relatively  flexible  set  of  criteria.  The  other  two  methods  were:  (1)  the  Alternative 
Justifiable  Expenditure  Method  in  those  cases  where  only  limited  information  is 
available  and  the  expense  of  obtaining  additional  data  is  not  warranted;  and  (2) 
the  Use  of  Facilities  Method  in  those  cases  where  use  which  is  made  of  a  dam  and 
other  joint  features  by  the  various  functions  of  the  project  can  be  measured  on  a 
comparable  basis  and  where  such  a  method  would  be  consistent  with  the  basis  of 
project  formulation  and  authorization. 

There  are  many  methods  of  allocating  project  costs  and,  although  only  three  of 
these  are  now  accorded  preferential  status  by  the  federal  agencies,  any  one  method 
might  be  applicable  in  a  particular  situation  which  may  confront  us  in  the  future. 
None  of  the  methods  so  far  devised  appears  to  conform  fully  to  the  basic  principles 
of  cost  allocation.  However,  we  believe  that  preliminary  selection  can  be  narrowed 
down  to  four  methods.  These  methods  are  those  shown  on  Table  1. 

The  first  two  of  these,  Separable  Costs-Remaining  Benefits  and  Alternative  Jus- 
tifiable Expenditure,  depend  to  varying  degree  upon  the  benefits  obtained  from 
the  various  functions  served  as  the  basis  for  the  allocation  of  joint  costs.  In  either 
case  the  total  cost  allocated  to  any  purpose  will  not  exceed  the  corresponding  bene- 
fits. With  regard  to  the  mechanics  of  application,  Table  2  indicates  that  these  two 
methods  are  almost  identical  in  that  each  method  has  seven  major  steps.  The  only 
significant  difference  between  them  applies  to  the  identification  of  the  minimum 
functional  allocation,  it  being  a  derived  separable  cost  in  one  case  and  a  calculated 
direct  or  specific  cost  in  the  other.  The  separable  cost  of  each  project  purpose  is  the 
difference  between  the  total  cost  of  the  multipurpose  project  and  the  cost  thereof 
with  the  purpose  omitted  ;  whereas,  direct  costs  are  the  costs  of  specific  or  physi- 
cally identifiable  facilities  serving  only  one  purpose.  Consequently,  separable  costs 
include  not  only  direct  costs  but  also  the  added  cost  of  increasing  the  size  of 
structures  for   that   particular   purpose. 

The  last  two  of  the  four  methods,  namely  Use  of  Facilities  and  Priority  of  Use, 
are  based  on  the  concept  that  the  cost  of  joint  facilities  should  be  apportioned 
among  the  various  purposes  in  terms  of  "use"  as  reflected  by  capacity  requirements 
or  relative  importance  in  project  justification.  In  our  opinion,  each  of  these  two 
methods  is  unsuitable  for  cost  allocation  of  a  multiple-purpose  water  storage  facil- 
ity in  which  flood  control  is  one  of  the  functions  served,  and  where  space  reserved 
for  flood  control  during  a  portion  of  the  reservoir  operation  cycle  is  utilized  for 
conservation  storage  at  another  time.  However,  either  is  well  suited  for  limited  use 
in  making  suballocation  such  as  dividing  the  cost  of  a  canal  between  municipal 
water  supply  and  irrigation  water.  The  Priority  of  Use  Method  is  considered  ac- 
ceptable on  a  limited-use  basis  by  the  federal  agencies  previously  mentioned. 

Based  on  the  foregoing  process  of  reasoning,  we  consider  it  appropriate  for  the 
State  to  adopt  a  policy  on  cost  allocation  for  water  resource  projects  patterned 
after  the  policy  established  in  1954  by  the  federal  agencies.  We  propose  that  only 
one  method  be  accorded  general  acceptance  ;  that  is,  that  preference  be  given  the 
Separable  Costs-Remaining  Benefits  Method  for  general  application.  It  is  consid- 
ered acceptable  for  use  by  the  federal  agencies  with  which  we  must  co-ordinate  our 
activities  and  will  thus  constitute  a  basis  for  common  understanding.  Furthermore, 
although  this  method  is  the  most  complex  of  all  methods  and  requires  detailed  cost 
analyses  of  hypothetical  alternative  projects  in  order  to  be  effective,  it  is  believed 
to  be  the  most  equitable  of  all  methods  so  far  devised. 

With  respect  to  the  department's  specific  applications  of  cost  allocation  methods, 
one  of  the  first  such  applications  is  reported  on  in  Department  of  Water  Resources 
Bulletin  No.  59,  entitled  "Investigation  of  Upper  Feather  River  Basin  Develop- 
ment," dated  February,  1957.  In  that  bulletin  there  were  two  multipurpose  projects 
investigated,  namely,  the  Frenchman  and  Grizzly  Valley  Projects.  Each  of  the  proj- 
ects was  designed  to  serve  the  same  two  purposes — irrigation  and  recreation.  At 
page  29  of  Bulletin  No.  59,  the  general  procedural  approach  was  described  : 

"In  current  studies  it  was  assumed  that  funds  to  meet  the  costs  of  acquiring 
lands,  easements,  and  rights-of-way,  and  relocating  public  utilities  would  be 
provided  by  the  State.  As  a  result,  although  included  in  the  total  project  costs, 
these  items  were  not  allocated  among  the  several  purposes.  Also,  no  alloca- 
tions of  costs  were  made  for  flood  control.  This  position  was  justified  on  the 
basis  that  all  flood  control  benefits  were  incidental  to  the  other  reservoir  pur- 
poses; no  features  of  the  projects  being  designed  specifically  for  flood  control. 
All  other  project  costs  were  allocated  by  the  Separable  Costs-Remaining  Bene- 
fits Method." 
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Specific  applications  of  the  foregoing  general  procedural  approach  are  shown  at 
pages  63  and  73  of  said  bulletin.  Subsequent  reflection  indicates  that  the  costs  of 
lands,  easements,  and  rights-of-way,  assumed  to  he  Imrne  by  the  State  and  therefore 
nonreimbursable,  should  have  been  included  in  the  costs  to  be  allocated.  This 
would  have  had  the  effect  of  increasing  initially  the  costs  allocated  to  both  irriga- 
tion and  recreation  inasmuch  as  there  would  have  been  more  costs  to  allocate. 
However,  if  the  costs  of  lands,  easements,  and  rights-of-way  were  considered  to  be 
nonreimbursable  as  we  recommended  in  the  report,  then  such  costs  would  be  sub- 
tracted from  the  allocated  costs  assigned  to  irrigation  and  recreation  in  the  .same 
proportion  that  the  allocated  costs  of  each  bear  to  the  other,  with  the  net  reim- 
bursable costs  allocated  to  irrigation  remaining  about  the  same  as  indicated  in  the 
above  two  cited  tabulations. 

At  about  the  same  time,  the  department  issued  Bulletin  No.  60  entitled  "Salin- 
ity Control  Barrier  Investigation."  This  bulletin  reported,  among  other  things,  on 
the  feasibility  of  the  North  Bay  Aqueduct  Project.  This  was  a  single-purpose  proj- 
ect, water  service,  but  within  that  purpo.se  there  were  two  types  of  water  service; 
namely,  irrigation,  and  municipal  and  industrial  use.  Benefits  and  costs  were  com- 
puted and  compared.  However,  no  so-called  orthodox  cost  allocation  was  made  for 
this  project.  Instead,  costs  were  segregated  "*  *  *  between  those  features  which 
would  be  reimbursable  and  those  which  would  be  nonreimbursable."  Again,  as  in 
Bulletin  No.  59  heretofore  referred  to,  it  was  assumed  that  the  State  would  pay 
for  the  costs  of  lands,  easements,  rights-of-way,  and  relocation  of  utilities.  The 
costs  could  have  been  allocated  by  any  one  of  the  four  methods  discussed  above. 

Both  extensive  and  intensive  economic  and  engineering  studies  continue  to  be 
conducted  by  the  department  on  the  Feather  River  Project.  Many  alternate  aque- 
duct systems  are  being  analyzed,  with  each  system  being  analyzed  under  several 
sets  of  assumptions  and  with  benefits  and  costs  being  computed  and  compared  in 
order  to  select  the  best  of  several  alternate  routes.  These  studies  will  be  completed 
and  submitted  to  the  Legislature  during  the  early  part  of  the  lO.")!)  Regular  Session. 
For  the  Feather  River  Project  as  a  whole  the  Separable  Costs-Remaining  Benefits 
Method  is  being  used  in  allocating  costs.  However,  the  work  done  on  this  latter 
phase  to  date  has  not  been  completed  to  the  point  of  finality,  so  we  cannot  report 
thereon  at  this  time. 

We  recommend  that  the  Legislature  not  enact  statutes  which  would  require  the 
use  of  particular  or  specific  methods  of  cost  allocation.  The  matter  is  highly  tech- 
nical, any  one  method  is  not  adequate  under  all  circumstances,  and  technological 
improvements  may  occur  that  would  reduce  the  value  of  any  existing  and  preferred 
method.  In  our  opinion,  it  would  be  preferable  for  the  Legislature  to  state  policy 
in   this   regard   by   concurrent   resolution. 

If  rigorous  (reimbursement)  policies  were  adopted  by  the  State,  that  is,  whereby 
all  project  beneficiaries  would  repay  their  allocated  share  of  project  costs,  then 
irrigated  agriculture  would  not  in  many  cases,  it  is  believed,  be  included  as  a  project 
purpose.  Neither  would  project  purposes  and  sites  be  exploited  to  their  maximum 
potential  benefit,  particularly  where  they  are  of  such  a  nature  that  collection 
of  payments  from  the  beneficiaries  therefrom  is  difficult,  if  not  practically  impos- 
sible. Furthermore,  the  inherent  advantages  of  multipurpose  projects,  such  as 
economy  of  scale,  maximizing  development  opportunities  and  flexibility  of  operation, 
would   be   reduced. 

On  the  other  hand,  if  very  liberal  nonreimbursement  policies  were  adopted  by 
the  State,  then  heavy  subsidies  might  be  required  in  some  instances  and  more 
construction  capital  required.  Such  a  course  of  action  would  tend  to  reduce  the 
activity  of  districts  and  cities  and  also  tend  to  preclude  the  Federal  Government's 
activities   in    California. 

Prior  to  further  discussing  reimbursement  policy  for  specific  major  project  pur- 
poses, it  is  believed  important  to  emphasize  that  the  financial  condition  of  the 
State  Government,  together  with  its  existing  large  subvention  program  must  be 
given  prime  consideration,  as  well  as  the  degree  of  inequity  resulting  in  those  cases 
wliereby  the  taxpayer  does  not  gain  sufficient  direct  or  indirect  benefits  to  offset 
his  forced  contribution  to  tlie  project. 

In  addition  to  the  foregoing  heavy  demands  on  the  taxpayer,  the  State  in  recent 
years  has  undertai<en  a  heavy  general  obligation  bond  sale  program,  a  portion  of 
which  costs  is  nonreimbursable  by  those  benefited.  It  appears,  as  your  committee 
lias  found  in  receiving  testimony,  that  this  large  bond  selling  i)rogram  will  con- 
tinue for  years  to  come.  Consequently,  it  is  our  belief  that  apart  from  the  economic 
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and  social  implications  of  reimhnrsability  versus  nonreimbursability,  the  State 
Government  of  financial  necessity  must  in  general  adopt  fairly  conservative  reim- 
bursement policies. 

It  is  believed  that  only  the  followinjj  recommendations  can  be  made  at  this  time : 

1.  The  total  of  the  reimbursable  capital  costs  of  state  projects,  that  is  the  capital 
cost  remaining-  after  deducting  the  nonreimbursable  costs  such  as  described  below, 
from  the  total  capital  cost  of  the  project  should  be  repaid  in  full  over  a  50-year 
period  (10-year  development  plus  40-year  repayment),  with  a  reasonable  rate  of 
interest  (or  necessary  rate  in  ease  of  finan^cing  through  the  sale  of  bonds),  by  the 
direct  project  beneficiaries  through  purchase  of  water  and  power.  However,  the 
specific  pricing  policy  as  regards  prices  to  be  charged  for  power  and  for  water  for 
each  of  the  various  uses  to  effect  this  repayment  cannot  be  stated  until  our  A.  C.  R. 
No.  14  studies  have  been  completed. 

2.  Costs  allocated  to  fish  and  wildlife  protection  and  enhancement  should  be 
nonreimbursable. 

3.  Costs  allocated  to  public  recreational  developments  and  facilities  associated 
with  state  water  projects  should  be  nonreimbursable. 

We  have  fairly  conclusive  evidence,  in  support  of  2  and  3  above,  that  the  users 
of  public  recreational  facilities  and  those  who  fish  in  the  streams  come  from  all 
parts  of  the  State.  They  are  not  limited  to  the  areas  or  groups  immediately  bene- 
fited by  the  other  functions  of  a  project.  Furthermore,  it  would  be  extremely  difficult 
if  not  impossible,  to  tollect  capital  repayment  directly  from  such  users.  Any  fees 
that  can  be  collected  will  very  likely  be  no  more  than  sufficient  to  pay  the  opera- 
tion and  maintenance  costs  of  the  recreational  facilities.  It  is  possible  that  under 
some  circumstances,  local  agencies  should  be  required  to  pay  part  of  the  cost  of 
providing  recreational  facilities,  such  as  iconstructing  access  roads,  particularly 
where  the  local  tax  base  will  be  appreciably  enhanced.  However,  we  are  not  yet 
in  a  position  to  make  specific  recommendations  on  this  aspect  either. 

4.  Since  the  secondary  benefits  of  a  water  development  project  extend  beyond 
the  areas  or  groups  directly  benefited  or  directly  using  the  project's  products  and 
services,  it  is  believed  appropriate  that  some  portion  of  the  remaining  project 
costs  be  nonreimbursable ;  that  is,  borne  by  the  general  taxpayer.  This  is  the  reason 
that  we  have  advocated  in  the  past,  as  have  others,  that  the  costs  of  lands,  ease- 


TABLE  1 

RUSSIAN   RIVER   RESERVOIR   (COYOTE   VALLEY),   CALIFORNIA 

Summary  of  Results  of  Applying  Various  Methods  of  Cost  Allocation 

Flood  Water 

Item  control       conservation  Total 

Separable  costs — remaining  benefits 
(1)   Allocation  of  joint  reservoir  costs: 

(a)  Separable  cost $4,830,000     $5,530,000     $10,300,000 

(b)  Allocation  of  remaining   cost 2,735,000       2,735,000         5,470,000 


Total  reservoir  allocation $7,565,000  $8,265,000  $15,830,000 

2.  Alternative  justifiable  expenditure 

(1)   Allocation  of  joint  reservoir  costs $7,710,000  $8,120,000  $15,830,000 

Total   reservoir   allocation   $7,710,000  $8,120,000  $15,830,000 

3.  Priority  of  use 

(1)   Allocation  of  joint  reservoir  costs $10,300,000  $5,530,000  $15,830,000 


Total  reservoir  allocation $10,300,000  $5,530,000  $15,830,000 

4.  Use  of  facilities 

(1)   Allocation  of  joint  reservoir  costs: 

(a)  Separable  cost $4,830,000  $5,530,000  $10,360,000 

(b)  Allocation  of  remaining  cost 2,265,000  3,205,000  5,470,000 

Total   reservoir   allocation $7,095,000  $8,735,000  $15,830,000 

5.  Average  of  1,  2  and  4 $7,457,000  $8,373,000  $15,830,000 
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ments,  rights-of-way  and  relocation  of  utilities  be  considered  nonreimbursable.  This 
is  an  arbitrary  procedure,  based  on  policy  already  established  in  connection  with 
federally  authorized  flood  control  projects  where  a  local  contribution  of  such  is 
required.  However,  in  addition  to  the  above,  if  the  state  project  possesses  such 
characteristics  as:  (1)  a  balanced  use  of  water  resources  for  all  purposes;  (2)  re- 
solving conflicts  between  competing  pressure  groups  representing  particular  purposes 
and/or  particular  areas ;  and  (3)  the  inclusion  of  potential  values  not  represented 
by  any  organized  groups,  then  the  state  interest  is  believed  to  be  sufficiently  large 
as  to  justify  this  type  of  "across  the  board"  assistance  by  the  State. 

In  some  cases  such  assistance  may  amount  to  an  excessive  contribution.  Therefore, 
we  would  suggest  that  not  in  excess  of  say,  15  percent  of  the  total  project  costs  be 
nonreimbursable  under  this  purpose. 

It  is  assumed  that  costs  allocated  to  flood  control  and  navigation  be  borne  by  the 
United  States  as  a  nonreimbursable  contribution  to  a  state  project.  This  is  in  line 
with  past  and  present  federal  practices,  not  only  with  respect  to  its  own  agencies, 
but  also  is  exemplified  with  respect  to  the  federal  contribution  to  the  Cherry  Valley 
Project  of  the  City  and  County  of  San  Francisco  in  the  interests  of  flood  control 
and  the  expected  contribution  to  the  Oroville  features  of  the  Feather  River  Project. 


TABLE  2 

COMPARISON   OF   STEPS    INVOLVED   IN   TWO   PREFERRED 

METHODS   OF    COST   ALLOCATION 

AUernative  Justifiahle  Expenditure 

Method 
(1)    The  benefits  of  each  purpose  are 
estimated. 


Separahle  Costs-Remaining  Benefits 
Method 


(1)   The  benefits  of  each  purpose  are 
estimated. 


(2)  The  alternative  costs  of  single- 
purpose  projects  to  obtain  the  same 
benefits  are  estimated. 

(3)  The  separable  cost  of  each  pur- 
pose is  estimated. 

(4)  The  separable  cost  of  each  pur- 
pose in  the  multiple-purpose  project  is 
deducted  from  the  lesser  of  each  pur- 
pose's benefits  or  alternative  cost.  The 
lesser  figure  is  used  since  alternative 
cost  is  used  in  this  method  only  if  it 
represents  a  justifiable  expenditure, 
that  is,  if  it  does  not  exceed  the  benefits. 

(5)  From  total  cost  of  project  deduct 
all  separable  costs  to  determine  residual 
costs. 

(6)  Residual  costs,  designated  as 
joint  costs  in  this  method,  are  distrib- 
uted in  direct  proportion  to  the  re- 
mainders found  in  step  4. 

(7)  To  determine  the  cost  allocated 
to  each  purpose,  add  the  separable  and 
distributed  costs  for  each  purpose  and, 
in  the  case  of  power,  subtract  from  that 
sum  tiie  amount  of  taxes  foregone  which 
was  used  in  computing  power  costs 
under  steps  2  and  3  above. 

(Transcript  of  May  15,  1958,  page  10) 


(2)  The  alternative  costs  of  single- 
purpose  projects  to  obtain  the  same 
benefits  are  estimated. 

(3)  The  specific  cost  of  each  pur- 
pose is  determined. 

(4)  The  specific  cost  of  each  purpose 
in  the  multiple-purpose  project  is  de- 
ducted from  the  lesser  of  that  purpose's 
benefits  or  alternative  cost.  The  lesser 
figure  is  used  since  alternative  cost  is 
used  in  this  method  only  if  it  represents 
a  justifiable  expenditure,  that  is,  if  it 
does  not  exceed  the  benefits. 

(5)  From  total  cost  of  project  de- 
duct all  specific  costs  to  determine  joint 
costs. 

(6)  Joint  costs  of  the  multiple-pur- 
pose project  are  distributed  among  pur- 
poses in  direct  proportion  to  the  re- 
mainders found  in  step  4. 

(7)  Allocation  of  project  cost  is 
determined  in  the  same  manner  as  under 
the  separable  costs-remaining  benefits 
method. 
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State  of  California 
Department  of  Water  Resources 
Sacramento,  September  9,  1958 
Honorable  Carley  V.  Porter,  Chairman 
Siihcommittee  on  Financial  and  Economic  Policy  for  State  Water  Projects 

Joint  Committee  on  Water  Problems 
State  Capitol,  Sacramento,  California 

Dear  Mr.  Porter  :  This  letter  is  in  response  to  the  request  of  Assemblywoman 
Pauline  L.  Davis  during  the  course  of  the  hearings  before  your  subcommittee  on 
May  15,  1958,  for  a  comparative  illustration  of  the  results  of  applying  various 
methods  of  cost  allocation  to  the  Grizzly  Valley  Project.  In  its  preparation  we  have 
utilized  the  four  methods  discussed  in  the  department's  presentation  before  the 
subcommittee,  which  methods  in  our  opinion,  most  nearly  comply  with  the  basic 
principles  of  cost  allocation.  The  objective  of  cost  allocation  is  to  provide  for 
equitable  distribution  of  project  costs  among  the  several  purposes  served.  Our 
analysis  demonstrates  that  these  four  methods  yield  somewhat  different  results 
when  applied  to  the  same  project. 

Physical  considerations  are  often  predominant  in  the  decision  as  to  multiple- 
purpose  construction.  However,  if  this  factor  is  discounted,  the  justification  of  use 
of  one  structure  or  facility  to  provide  more  than  one  service  rests  on  the  deter- 
mination that  this  practice  involves  less  cost  for  all  of  the  associated  services  than 
would  be  the  case  if  a  separate  structure  were  provided  for  each  service.  Therefore, 
the  incremental  cost  of  providing  each  service  as  an  addition  to  the  other  functions 
of  the  multiple-purpose  structure  should  be  less  than  the  cost  of  the  most  economi- 
cal single-purpose  alternative  means  of  producing  similar  benefits  for  that  purpose. 
The  total  cost  allocated  to  a  specified  purpose  normally  woiild  be  expected  to  fall 
within  a  range  established  by  a  minimum  representing  all  costs  which  are  required 
to  specifically  serve  the  purpose  and  a  maximum  representing  the  lesser  of  either 
the  value  of  its  benefits  or  the  alternative  costs  necessary  to  yield  equivalent 
benefits. 

The  Grizzly  Valley  Project  in  the  Upper  Feather  River  Basin  would  serve  the 
purposes  of  irrigation  and  recreation.  It  would  comprise  a  multiple-purpose  reser- 
voir and  single-purpose  facilities  for  both  irrigation  and  recreation.  However,  in 
order  to  properly  allocate  the  costs  of  this  project,  it  also  has  been  necessary  to 
estimate  the  investment  required  for  a  single-purpose  recreation  reservoir.  The 
significant  items  of  cost  for  the  project  are  as  follows  (for  most  of  the  detail  shown 
below,  see  Table  14  at  page  72  of  Department  of  Water  Resources  Bulletin  No.  59, 
dated  February,  1957)  : 

Item  Capital  costs       Annual  costs 

Single-purpose   recreation   reservoir^- $347,800  $20,400 

Multiple-purpose  reservoir $568,800  $34,800 

Irrigation   canal   729,000  34,500 

Land,  easements  and  rights-of-way  for  irriga- 
tion  canal   27,900  1,100 

Land,  easements,  and  rights-of-way  for  reser- 
voir construction  (this  amount  applies  to 
either  the  single-  or  multiple-purpose  reser- 
voir)            320,100  12,400 

Public    recreation    facilities 255,000  24,200 

Totals  for  multiple-purpose  project $1,900,000  $107,000 

Investment  of  the  above  amounts  is  estimated  to  yield  average  annual  project 
benefits  of  $193,500  of  which  irrigation  accounts  for  $134,100  and  recreation  for 
$59,400  (see  Table  15  of  Bulletin  No.  59).  The  alternative  single-purpose  capital 
cost  for  irrigation  required  to  yield  equivalent  benefits  is  $1,900,000  less  $255,000, 
or  $1,645,000 ;  the  comparable  expenditure  for  recreation  is  the  sum  of  three 
amounts  listed  in  the  above  tabulation  :  the  single-purpose  recreation  reservoir  cost 
of  $347,800;  the  investment  in  recreation  facilities  of  $255,000;  and  the  invest- 
ment of  $320,100  in  land,  easements,  and  rights-of-way  for  reservoir  construction. 
The  attached  four  tables  reflect  application  of  these  significant  values  to  the  process 
of  cost  allocation  in  accordance  with  accepted  procedure  for  the  four  methods  to 
which  reference  previou.sly  has  been  made. 
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At  page  73  of  Bulletin  No.  59,  it  is  indicated  that  prior  to  the  allocation  of  proj- 
ect costs  by  the  Separable  Costs-Remaining  Benefits  Method — the  costs  of  lauds, 
easements,  rights-of-way  and  relocation  of  public  utilities  were  deducted.  This  was 
done  so  at  the  time  on  the  basis  that  they  "♦  *  ♦  were  assumed  to  be  a  responsi- 
bility of  the  State."  However,  for  purposes  of  allocating  total  costs  among  the 
purposes  served,  all  costs  should  have  been  included  and  were  so  included  in  the 
four  attached  cost-allocation  computations.  This  procedure,  of  course,  has  the  effect 
of  increasing  the  apparent  allocated  costs  to  each  of  the  purposes.  The  matter  of 
reimbursability  or  nonreimbursability  would  depend  upon  policy  and  would  require 
further  allocation  after  total  costs  are  allocated  among  the  purposes. 

I  hope  that  the  attached  information  will  help  your  understanding  of  the  prin- 
ciples of  cost  allocation  and  help  to  clarify  any  questions  on  the  subject  which  may 
have  been  troubling  you  or  members  of  your  subcommittee.  The  process  of  cost 
allocation  will  become  an  increasingly  significant  activity  of  the  Department  of 
Water  Resources  as  our  work  progresses.  It  plays  a  fundamental  role  in  the  field 
of  project  financial  analysis  which,  together  with  planning,  design,  and  construc- 
tion, constitutes  the  four  cornerstones  of  water  resource  development. 


Very  truly  yours. 


Hakvey  O.  Banks 
Director 


GRIZZLY  VALLEY   PROJECT-ALLOCATION  TABLE   1 

SEPARABLE   COSTS-REMAINiNG   BENEFITS   METHOD 

Item  Irrigation  Recreation  Total 

1.  Annual  benefits $134,100  $50,400  $193,500 

2.  Single  purpose  alternative (1,645,000)  (922,900) 

Annual   costs   $82,800  $57,000 

3.  Justified   annual   investment $82,800  $57,000 

4.  Separable  costs $977,100  $255,000  $1,232,100 

Annual  costs  $50,000  $24,200 

5.  Remaining  benefits $32,800  $32,800  $65,600 

Percent  distribution 50.0  50.0  100.0 

6.  Remaining  costs  to  be  allocated $333,950  $333,950  $667,900 

Annual  costs   $16,400  $16,400  $32,800 

7.  Allocated  annual  costs $66,400  $40,600  $107,000 

8.  Allocated  capital  costs $1,311,050  $588,950  $1,900,000 


GRIZZLY  VALLEY   PROJECT-ALLOCATION  TABLE  2 
ALTERNATIVE  JUSTIFIABLE   EXPENDITURE   METHOD 

Item  Irrigation  liecreation 

1.  Annual  benefits $134,100               $59,400 

2.  Single  purpose  alternative (1,645,000)  (922,9(X)) 

Annual   costs $82,800               $57,000 

3.  Justified   annual  investment $82,800               $57,000 

4.  Specific  costs $756,900  $2.55,000 

Annual   costs   $35,100               $24,200 

5.  Remaining  alternative  costs $47,700               $32,800 

6.  Percent  distribution   59.3                     40.7 

7.  Total  joint  costs  to  be  allocated $526,600  $361,500 

Annual   costs   $28,300               $19,400 

8.  Allocated   annual   costs   $63,400               $43,600 

9.  Allocated  capital  costs $1,283,500  $616,500 


Total 
$193,500 


$1,011,900 
$59,300 

100.0 

$S.S8,10<) 
$47,700 

$107,000 
$1,900,000 
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GRIZZLY  VALLEY   PROJECT-ALLOCATION   TABLE  3A 

PRIORITY   OF   USE   METHOD   (FIRST   PRIORITY  TO    IRRIGATION) 

Itetn                                       Irrigalion  Recrention  Total 

1.  Single  purpose  alternative $1,645,000  $922,900 

2.  Allocation  of  joint  costs $888,100  __  $888,100 

3.  Specific  costs   $756,900  $255,000  $1,011,900 

4.  Final  allocation $1,645,000  $255,000  $1,900,000 

ALLOCATION  TABLE  3B 

PRIORITY   OF    USE   METHOD   (FIRST   PRIORITY   TO   RECREATION) 

Hem  Irrigation  Recreation  Total 

1.  Single  purpose  alternative $1,645,000  $922,900 

2.  Allocation  of  joint  costs —  $667,900 «  $667,900* 

3.  Specific  costs   $977,100  $255,000  $1,232,100 

4.  Final  allocation $977,100  $922,900  $1,900,000 

•  The  final  allocation  to  recreation  cannot  exceed  Its  single  purpose  alternative  costs  and  since  the  recreation 
benefits  could  be  derived  from  a  reservoir  costing  $221,000  less  than  the  required  irrigation  reservoir, 
joint  costs  assigned  to  recreation  reflect  the  smaller  reservoir  cost. 

GRIZZLY  VALLEY  PROJECT-ALLOCATION  TABLE  4 

USE  OF  FACILITIES  METHOD 

Item                                       Irrigation  Recreation                Total 

1.  Annual  benefits $134,100  $59,400                $193,500 

2.  Single  purpose  alternative $1,645,000  $922,900 

Annual   costs $82,800  $57,000 

3.  Justified   annual   investment $82,800  $57,000 

4.  Separable   costs   $977,100  $255,000  $1,232,100 

Annual  costs $50,000  $24,200  $74,200 

5.  Percentage  distribution  —  joint  costs  «  64.5  35.5  100.0 

6.  Allocation  of  joint  costs $430,800  $237,100  $607,900 

Annual   costs   $21,200  $11,600  $32,800 

7.  Allocated  annual  costs $71,200  $35,800  $107,000 

8.  Allocated  capital  costs $1,407,900  $492,100  $1,900,000 

'  Distribution  is  based  on  the  ratio  of  storage  required  for  each  purpose  with  Irrigation  requiring  capacity  of 
80,000  acre-feet  and  recreation  requiring  capacity  of  44,000  acre-feet — derived  ratio:  irrigation  =  64.5 
percent;  recreation  —  35.5  percent. 

(Transcript  of  September  15,  1958,  page  211.) 

STATEMENT  OF  JAMES  H.  FORBES 
Stanford  Research  Institute 
Public  water  resource  development  has  broadened  in  scope  over  the  years,  pro- 
gressing from  single  purpose  projects  to  multipurpose  projects.  This  multipurpose 
nature  of  the  modern  project  has  complicated  economic  evaluations  and  the  assign- 
ment of  cost  sharing  responsibilities.  It  has  become  administratively  necessary, 
therefore,  to  allocate  the  total  costs  of  a  project  among  the  various  project  purposes 
in  some  manner. 

Cost  allocation,  if  properly  accomplished,  serves  the  following  functions : 

1.  It  provides  a  means  of  estimating  the  total  costs  of  incorporating  each 
separate  purpose  in  a  project. 

2.  It  provides  a  means  by  which  the  economic  and  financial  aspects  of  the 
individual  purposes  can  be  analyzed  and  evaluated  separately. 

3.  It  provides  a  means  by  which  the  economic  and  financial  performance  of 
each  purpose  can  be  audited  and  re-evaluated  after  project  operations  have 
commenced. 

4.  It  can  provide  a  framework  within  which  cost  sharing  and  cost  recovery 
arrangements  can  be  planned. 
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In  consideriug  the  basic  principles  of  cost  tillocation,  two  terms  require 
definition.  These  are  "separable"  cost  and  "joint"  cost.  Separable  costs  are  all 
those  costs  that  can  be  identified  positively  with  an  individual  project  purpose.  Joint 
costs  are  those  incurred  in  connection  with  the  overall  operation  that  cannot  be 
identifii'd  with  a  specific  project  purpose.  The  separable  cost  of  a  project  purpose  is 
the  total  additional  cost  of  incorporating  a  particular  purpose  in  a  project. 

For  example,  the  separable  cost  of  the  flood  control  purpose  of  a  project 
includes  more  than  just  the  cost  of  specific  flood  control  features ;  it  includes  all 
of  tlse  extra  cost  that  might  be  involved,  for  example,  in  increasing  the  size  or 
capacity  of  a  dam  or  in  changing  the  design  of  the  dam  to  accommodate  the  flood 
control  purpose.  The  joint  costs  of  a  project  are  the  residual  costs  remaining  after 
all  separable  costs  have  been  identified. 

A  public  jiroject  should  be  evaluated  in  terms  of  its  expected  economic  benefits 
and  costs  rather  than  in  terms  of  its  revenues  and  costs  alone.  Benefit  measure- 
ment serves  the  same  i)urpose  in  e\aluating  a  public  undertaking  as  revenue  measure- 
ment does  in  evaluating  a  private  undertaking.  Thus,  where  private  enterprise 
uses  revenue  value  or  market  value  as  a  guide  to  the  allocation  of  joint  costs, 
public  water  resource  enterprise  .should  use  benefit  value. 

There  is  another  important  principle  to  be  considered  in  selecting  a  cost  allo- 
cation method.  When  used  as  a  hasis  for  assigning  repayment  responsihilities,  the 
method  should  not  result  in  an  allocation  of  costs  fo  any  project  purpose  in  excess 
of  the  benefit  value  to  he  derived  from  that  purpose.  In  other  words,  the  benefi- 
ciaries of  a  particular  project  purpose  cannot  be  expected  to  bear  costs  greater  than 
the  value  of  the  benefit  that  they  derive. 

Of  the  many  methods  that  have  been  used  to  allocate  costs  in  public  water 
projects,  the  Separable  Costs-Remaining  Benefits  Method  seems  celarly  prefer- 
able. The  method  seeks  to  identify  the  separalde  costs  of  each  project  purpose, 
and  to  distribute  joint  costs  among  the  project  purposes  in  proportion  to  each 
purpose's  so-called  "remaining  benefits."  The  method  is  descTibed  in  detail  in  the 
report. 

When  used  as  a  basis  for  repayment  arrangements,  the  method  cannot  result 
in  an  allocation  of  cost  to  a  particular  project  purpose  in  excess  of  the  value  of 
the  benefits  expected  to  be  derived  from  that  purpose,  or  in  an  amount  less  than 
the  separable  cost  of  the  purpose.  In  general,  the  method  follows  sound  economic 
principles  and,  at  least  in  theory,  results  in  a  i-easonable  and  fair  cost  allocation. 
It  would  seem  suitable  and  appropriate  for  use  by  the  State,  particularly  in  that 
its  adoption  would  make  for  uniformity  in  the  State's  dealings  with  the  Federal 
Government. 

It  is  important  that  cost  allocation  be  consistent.  An  allocation  method  is 
essentially  a  statement  of  certain  economic  and  ethical  principles  which  are  either 
accepted  or  are  not.  Thus,  it  is  illogical  to  employ  different  methods  or  combina- 
tions of  methods  for  different  projects  or  different  parts  of  the  same  project.  If 
the  State  should  adopt  the  sepai*able  costs-remaining  benefits  method,  that  method 
should  be  used  for  all  cost  allocations,  whether  the  ol)jective  is  to  allocate  the  costs 
of  a  dam  or  an  aqueduct  system.  ^Moreover,  in  establishing  a  basis  for  local  repay- 
ment, the  same  method  of  cost  apportionment  would  apply.  The  separable  cost 
assignable  to  a  particular  contracting  agency  would  be  determined  by  computing 
the  total  cost  of  the  project  purpose  with  and  without  service  to  that  agency. 
Joint  costs,  if  any,  would  be  assignalde  to  that  agency  in  proportion  to  the  com- 
puted value  of  its  "remaining  benefits." 

A  further  consideration  of  some  importance  is  that  all  project  costs  be  allo- 
cated by  i)roject  purpose  regardless  of  whatever  arrangements  may  exist  for  cost 
sharing  or  whether  or  not  certain  costs  are  considered  nonreimliursable.  One  of 
the  principal  functions  of  the  cost  allocation  process  is  to  provide  a  full  and  clear 
disclosure  of  project  costs,  regardless  of  reimbursement  provisions. 

While  the  cost  allocation  process  may  serve  as  a  framework  for  repayment 
arrangements,  the  State  must  decide  whether  it  intends  that  the  costs  allocated 
to  each  project  purpose  will  be  repaid  in  full,  in  part,  or  not  at  all  by  the  benefi- 
ciaries of  those  purposes. 

As  you  know,  it  has  been  the  practice  of  the  federal  agencies  to  declare  the 
costs  of  some  project  purjioses  either  wholly  or  partly  nonreimbursable.  Atid  this 
practice  has  led  to  many  aluises.  There  has  often  lieen  a  tendency  to  understate 
the  reimbursal)le  costs  and  overstate  the  nonreimbursable  costs.  In  some  cases, 
benefit  estimates  for  the  nonreind)ursable  purposes  have  been  exaggerated  to  permit 
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those  purposes  to  absorb  a  sroater  share  of  the  project  costs.  If  for  no  other  reason 
than  this,  it  wouhl  seem  desirable  that  the  State  lean  as  far  as  possible  in  the 
direction  of  requiring  full  reimbursement  from  beneficiaries. 

The  best  single  indication  of  the  economic  soundness  of  a  project  proposal  is 
a  willingness  on  the  part  of  the  beneficiaries  to  i-epay  the  allocated  costs  in  full. 
A  requirement  for  full  reimbursement  would  tend  to  prevent  the  authorization  of 
unsound  projects,  would  minimize  the  burden  of  the  genei-al  taxpayer,  would 
largely  eliminate  the  possibility  of  unjustifiable  subsidies,  and  would  remove  a 
strong  incentive  to  abuse  economic  techniques  and  economic  arguments  in  planning 
and  justifying  projects. 

Moreover,  as  the  report  discusses  in  some  detail,  if  each  project  is  formulated 
properly  on  the  basis  of  clearly  identifiable  direct  benefits  and  reasonably  accurate 
estimates  of  the  economic  demand  for  its  products  and  services,  the  beneficiaries 
of  each  project  purpose  ought  to  be  able  to  repay  the  costs  allocated  to  that  purpose. 

It  would  seem  that  there  are  two  major  premises  under  which  it  might  be 
logical  for  the  State  to  waive  full  reimbursement.  First,  it  may  be  impossible 
or  impractical  to  establish  an  adequate  repayment  mechanism  in  a  given  instance 
Or,  secondly,  in  other  specific  instances,  the  State  may  consider  that  for  reasons 
such  as  the  protection  of  public  health  and  safety  it  has  some  social  or  legal 
responsibility   to  share  in  the  costs. 

Rather  than  declaring  as  a  general  rule,  however,  that  the  costs  of  certain 
project  purposes  are  wholly  or  partially  nonreimbursable,  it  would  seem  preferable 
that  this  question  be  considered  on  the  merits  of  each  individual  case.  In  other  words, 
the  general  rule  ought  to  require  full  reimbursement  even  though  exceptions  to 
the  rule  might  be  considered  in  particular  instances  in  which  ample  justification 
is  presented. 

Since  it  is  the  special  nature  of  each  individual  project  purpose  that  might 
influence  the  State's  decisions  with  respect  to  the  reimbursability  or  nonreimbursa- 
bility  of  costs,  there  would  seem  to  be  no  logical  basis  for  declaring  nonreimbursable 
those  costs  that  relate  to  a  project  as  a  whole.  For  example,  it  has  been  suggested 
that  the  State  regard  as  nonreimbursable  the  costs  of  acquiring  land,  easements, 
and  rights-of-way.  Not  only  are  these  costs  likely  to  represent  a  substantial  portion 
of  the  total  cost  of  a  given  project,  but  they  are  merely  elements  of  total  capital 
cost  that  are  properly  allocable  to  the  various  project  purposes  in  the  same  manner 
as  any  other  elements  of  capital  cost.  Thus,  reimbursability  of  costs  in  connection 
with  a  given  project  should  be  decided  in  terms  of  the  individual  project  purposes 
rather  than  in  terms  of  the  project  as  a  whole. 

In  general,  the  Federal  Government  has  not  made  an  effort  to  collect  sub- 
stantial contributions  from  the  local  beneficiaries  of  flood  control  works,  although 
federal  disposition  in  recent  years  has  favored  requiring  more  rather  than  less 
local   financial  participation   to   obtain  project   authorizations. 

Although  it  can  be  argued  that  the  State  has  a  responsibility  to  protect  lives 
and  property  by  providing  flood  control  measures,  the  economic  benefits  by  which 
these  projects  are  customarily  justified  are  largely  private  and  local.  Thus,  as  a 
minimum,  municipalities  and  local  flood  control  districts  should  be  expected  to 
contribute  to  an  appropriate  extent  in  view  of  their  particular  benefits,  circum- 
stances,  and  repayment  capacities. 

As  in  the  case  of  flood  control,  local  repayment  districts  might  serve  as 
suitable  cost  recovery  mechanisms  for  such  project  purposes  as  salinity  control 
and  pollution  abatement.  In  the  case  of  the  recreational  puri^oses  of  projects,  it 
would  seem  possible  for  the  State  to  effect  recovery  of  a  substantial  portion,  if 
not  all,  of  its  costs  by  assessing  charges  to  the  recreation  industry  through 
recreation  districts  established  for  that  purpose,  or  by  leasing  land  around  state 
reservoirs  to  private  recreational  enterprises. 

Because  of  historical  distinctions,  different  methods  of  benefit  measurement, 
and  separate  cost  allocations,  water  to  be  supplied  by  state  projects  may  be 
regarded  as  consisting  of  two  distinct  products — "irrigation  water"  and  "municipal 
and  industrial  water."  These  products  may  also  be  considered  as  having  separate 
and  distinct  market  values. 

In  federal  practice,  irrigation  water  is  heavily  subsidized  by  the  general 
taxpayer  and  by  users  of  project  power  and  municipal  and  industrial  water.  These 
Bureau  of  Reclamation  policies,  however,  have  permitted  the  sale  of  irrigation 
water  below  cost  as  a  means  to  such  ends  as  the  disposal  of  public  lands,  the 
settlement  of  the  West,  and  the  promotion  of  "family-sized"  farms.  As  its  name 
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implies,  the  bureau  manages  a  land  reclamation  program  rather  than  an  irrigation 
water  supply  program   as  such. 

It  is  unlii<el.v  that  the  State  shares  the  objectives  of  the  Bureau  of  Reclama- 
tion in  furnishing  irrigation  water.  To  a  greater  degree  than  in  most  states, 
agricultural  enterprise  in  California  is  charactt'rized  by  large-scale,  mechanized 
operations  involving  sizeable  land  holdings  and  highly  industrial  methods.  For  this 
reason,  the  State  has  consistently  opposed  the  IGO-acre  limitation  in  connection 
with  irrigation  water  supplied  by  the  Bureau  of  Reclamation. 

A  review  of  the  State  Water  Code  and  the  California  Water  Plan  suggests 
that  the  interest  of  the  State  in  supplying  irrigation  water  is  no  different  from 
that  of  supplying  municipal  and  industrial  water.  For  both  project  purposes,  it 
would  seem  logical  and  proper  to  require  full  reimbursement  of  costs  from  the 
project   beneficiaries. 

The  report  points  out  a  further  consideration  in  connection  with  the  question 
of  a  state  subsidy  of  irrigation  water.  It  should  be  recognized  that  such  a  policy 
is  not  likely  to  benefit  farmers  as  farmers.  The  principal  effect  would  be  to  increase 
land  values.  Thus,  over  a  period  of  time,  as  farmland  is  bought  and  sold,  the 
farmers  who  own  or  rent  the  soil  will  not  be  the  people  who  derive  the  benefit 
from  low  cost  water ;  they  will  have  paid  a  price  for  their  land  or  for  their  lease 
which  includes  the  capitalized  value  of  the  water  subsidy,  and  they  will  then  be 
dependent  on  a  continuing  water  subsidj'. 

A  requirement  for  full  reimbursement  for  irrigation  water  service  would  not 
necessarily  mean  that  unit  costs  to  be  repaid  by  irrigators  would  be  the  same  as 
the  unit  costs  to  be  repaid  by  users  of  municipal  and  industrial  water.  Probably, 
irrigation  repayments  on  a  per  unit  basis  would  be  considerably  lower  than  those 
of  municipal  and  industrial  water  because  of  basic  differences  in  benefit  values  and 
the  manner  of  allocating  costs. 

Because  the  State's  objectives  seem  to  be  fundamentally  different  from  those 
of  the  Bureau  of  Reclamation,  however,  it  is  likely  that  any  repayment  policy 
that  the  State  might  adopt  with  respect  to  irrigation  water  will  result  in  repay- 
ment terms  less  attractive  to  irrigators  than  those  of  the  bureau.  In  order  to 
compete  with  the  bureau,  the  State  would  have  to  adopt  a  very  substantial  program 
of  subsidization.  If  the  State  does  not  wish  to  compete  with  the  Federal  Govern- 
ment, as  is  stated  in  the  California  Water  I'lan,  or  if  it  is  unable  to  compete, 
this  factor  would  have  an  important  bearing  on  the  degree  of  popular  support  for 
incorporating  inigation  water  supply  purposes  in  state  projects. 

The  repayment  problem  in  connection  with  the  power  generation  function 
is  different  from  that  of  the  other  project  purposes.  The  question  is  not  whether 
costs  can  be  recovere<l.  Rather,  the  question  is  whether  the  State  should  seek  a 
profit  on   its   power  SJiles. 

The  issue  of  low-cost  versus  high-cost  public  power  has  long  been  a  subject 
of  controversy,  and  its  resolution  is  largely  a  matter  of  political  philosophy.  The 
apparent  purpose  of  the  State  in  generating  and  selling  power,  however,  is  to 
obtain  additional  revenue  with  which  to  further  the  objectives  of  the  California 
Water  Plan.  For  this  reason,  and  for  the  reason  that  the  issue  of  low-cost  versus 
high-cost  public  power  has  not  been  a  source  of  substantial  controversy  in  Cali- 
fornia, there  would  seem  to  be  no  clear-cut  reason  why  the  State  should  sell  its 
power  at  less  than  the  market  (or  highest  iwssible)   price. 

If  this  is  done,  however,  and  if  a  profit  is  realized  on  the  sale  of  power,  the 
State  must  decide  upon  the  disi)osition  of  those  surplus  revenues.  If  the  State 
should  follow  federal  precedent,  the.se  revenues  would  be  applied  to  assist  in  the 
repayment  of  other  project  purposes  (specifically,  the  irrigation  water  supply 
pur|)ose).   But  this  has  a   number  of  ramifications. 

To  understand  the  nature  of  the  problem,  it  is  important  to  regard  the 
general  ta.xpayer,  the  power  user,  and  the  water  user  as  separate  individuals.  The 
general  taxpayers  are  the  "stockholders"  in  the  "corporation."  It  is  their  responsi- 
bility to  raise  the  money  with  which  to  construct  the  project  initially.  Once  the 
project  has  been  built,  these  "stockhohlers"  hope  to  recover  their  investment 
through  sales  of  water  and  power  to  the  "corporation's"  customers  (that  is,  to 
the  water  users  and  the  power  users). 

All  power  revenues  derived  from  the  operation  of  the  project  therefore  belong 
to  the  "stockholders"  (or  general  ta.xpayers).  If  these  revenues  are  used  to  repay 
costs  allocated  to  a  water  supply  purpose  of  the  project,  the  general  taxpayer 
subsidizes  the  water  user.  Such  a  subsidy  would  be  justifiable  only  if  it  could  be 
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shown  that  the  general  taxpayer  receives  enough  benefit  indirectly  from  the  program 
to  make  the  subsidy   worth   his  while. 

I^ooking  at  the  matter  differently,  it  could  be  considered  that  the  power  user  is 
being  overcharged  in  order  to  reduce  the  costs  assigned  to  the  water  user.  In  other 
woi'ds,  the  power  user  is  subsidizing  the  water  user.  And  this  has  special  significance 
when  the  power  user  is  located  in  one  economic  region  (for  example,  Northern 
California)  and  the  water  user  is  located  in  another  economic  region  (for  example, 
Southern  California). 

Although  it  is  not  likely,  it  is  nevertheless  conceivable  that  a  given  project  might 
generate  sufficient  excess  power  revenues  to  offset  completely  the  costs  allocated 
to  the  water  supply  purposes.  In  that  event,  the  repayment  requirement  of  the 
water  users  would  be  zero.  When  viewed  in  this  extreme,  the  deficiencies  of  the 
policy  become  obvious. 

There  are  other  problems  as  well.  Some  projects  may  have  a  substantial  hydro- 
electric power  output  and  others  may  have  little  or  none.  If  excess  power  revenues 
were  applied  as  offsets  to  project  costs,  the  repayment  requirements  of  water  users 
would  vary  widely  from  project  to  project.  Also,  those  projects  having  the  greatest 
hydroelectric  power  potential  might  appear  to  be  the  most  economically  desir- 
able, possibly  preventing  construction  of  projects  in  which  the  benefits  to  be  derived 
from  water  supplp  were  actually  greater.  If  the  State  should  regard  power  generation 
as  a  means  of  reducing  project  costs,  the  incentive  would  be  to  select  those  projects 
or  aqueduct  routes  having  the  greatest  power  potential,  regardless  of  whether  or 
not  the  selections  were  consistent  with  the  objective  of  maximizing  the  benefits  to  be 
derived  from  water  supply.  In  other  words,  the  State  might  find  Itself  emphasizing 
power  projects  rather  than  water  supply  projects. 

One  further  distinction  should  be  made.  The  power  that  a  project  produces  should 
not  be  confused  with  the  power  that  it  consumes.  It  is  only  coincidental  that  in  both 
instances  electrical  energy  is  involved.  At  first  glance,  it  may  seem  reasonable  to 
utilize  power  revenues  to  offset  power  costs.  But  it  would  seem  far  less  reasonable 
to  do  this  if,  for  example,  the  pumps  were  driven  by  diesel  engines  rather  than 
by  electric  motors.  The  point  to  be  made  is  that  the  cost  of  electrical  energy  utilized 
for  water  pumping  is  merely  one  element  of  the  operating  cost  of  the  project  in  the 
same  manner  as  though  fuel  oil  rather  than  electricity  were  the  source  of  the 
pumping  power.  The  fact  that  a  project  incurs  a  pumping  power  cost  should  have 
no  bearing  on  the  disposition  of  revenue  derived  from  the  sale  of  power  produced 
by  the  project. 

For  these  various  reasons,  it  would  seem  preferable  that  surplus  power  revenues 
not  be  applied  against  the  costs  of  other  project  purposes.  It  would  seem  more 
logical  to  assign  these  revenues  to  a  special  water  development  fund  to  be  used  in 
financing  (but  not  repaying)  future  water  development  projects.  Upon  completion 
of  all  construction,  the  funds  would  revert  to  the  general  treasury. 

Arrangements  in  which  the  costs  of  two  or  more  projects  ai-e  averaged  together 
for  purposes  of  determining  repayment  requirements  have  a  certain  attractiveness 
from  the  point  of  view  of  economics.  One  possibility  would  be  to  average  costs  so 
that  all  beneficiaries  of  all  projects  would  bear  equal  charges.  As  each  new  project 
was  added  to  this  "utility"  system,  costs  would  be  reaveraged  and  charges  would  be 
adjusted  accordingly.  A  variation  would  be  to  establish  an  f.o.b.  pricing  point,  either 
actually  or  hypothetically,  at  the  so-called  San  Joaquin-Sacramento  River  Delta 
"pool."  The  costs  of  works  required  to  deliver  water  to  the  pool  would  be  averaged 
and  apportioned  equally  among  all  water  users.  The  additional  costs  of  transporting 
water  from  the  pool,  however,  would  be  borne  by  the  beneficiaries  of  each  project. 

Because  there  would  be  no  assurance  that  costs  assigned  to  a  particular  bene- 
ficiary group  would  not  eventually  exceed  that  group's  benefits,  these  systems  would 
likely  force  a  redistribution  of  the  available  water  supply  from  lower-  to  higher-value 
uses,  which  would  tend  to  increase  the  total  benefit  to  be  derived  from  the  program. 

As  a  practical  matter,  however,  this  would  violate  the  historical  approach  to 
water  development  in  the  State  which  has  been  based  on  a  maxim  of  firm  water 
rights.  Moreover,  many  projects  may  be  wholly  unrelated,  and  so  separated  in  terms 
of  both  physical  distance  and  time  of  construction  as  to  make  the  logic  of  a  utility 
pricing  system  questionable.  Subsidies  are  also  involved  in  any  system  based  on  an 
averaging  of  costs,  and,  also  as  a  practical  matter,  it  is  unlikely  that  water 
agencies  would  be  willing  to  sign,  in  advance  of  project  construction,  contracts 
which  do  not  guarantee  firm  water  rights  and  do  not  provide  for  the  assessment  of 
water  repayments  on  the  basis  of  known  and  simple  formulas.  Morevoer,  unless 
some  means  exists  by  which  projects  could  be  financed  and  authorized  automatically. 
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it  is  unlikely  that  the  beneficiaries  of  early  projects  would,  as  general  taxpayers, 
cast  their  votes  in  favor  of  constructing  new  projects  from  which  they  would  not 
benefit  but  whose  repayment  costs  they  would  be  required  to  share.  For  these 
reasons,  it  would  seem  preferable  that  repayment  arrangements  be  established  on 
a  project-by-project  basis. 

(Transcript  of  May  16,  1958,  page  148a.) 

STATEMENT  BY  DeWITT  NELSON 
Chairman,  California  Public  Outdoor  Recreation  Plan  Committee 

The  Outdoor  Recreation  Committee,  of  which  I  am  chairman,  is  a  study  ccin- 
mittee.  Recommendations  to  the  Governor  and  the  Legislature  will  be  made  only  on 
the  basis  of  a  study  now  in  process.  They  are  due  to  be  presented  to  the  legislature 
in  March,  19G0. 

The  plan  and  program  of  our  study  provides  for  an  appraisal  of  the  present 
and  future  need  for  outdoor  recreation,  a  survey  of  the  existing  and  jwtential 
supply,  and  an  examination  of  the  means  for  assuring  an  adequate  future  supply. 
From  this  study,  preliminary  recommendations  will  be  prepared  concerning  the 
kinds  of  land  and  water  areas  which  will  be  needed  for  outdoor  recreation  ;  where, 
in  general,  they  should  be  located ;  the  extent  to  which  government  should  take 
action ;  and  the  jurisdiction  of  government  which  can  reasonably  be  expected  to 
finance  the  acquisition,  development,  and  operation  of  the  areas  needed. 

A  large  share  of  the  present  recreation  interests  of  the  California  population  is 
in  activities  requiring  water.  Recent  trends  indicate  that  these  interests  will  con- 
tinue. We  are  therefore  examining  prospective  water  resource  development  as  one 
of  the  future  sources  of  supply  for  types  of  recreation  requiring  water  areas. 
Other  sources  include  the  natural  streams  and  lakes,  the  ocean,  and  the  bays  and 
lagoons.  The  extent  to  which  we  will  examine  the  potential  of  reservoirs  will  he 
related  to  their  location  within  the  State.  Reservoirs  located  close  to  heavy  concen- 
trations of  population  will  be  subject  to  the  greatest  demand  on  a  year-round  basis, 
since  they  will  lie  within  weekend  range  of  population  centers.  We  will  be  especially 
interested  in  these  nearby  resenoirs.  The  more  distant  reservoirs  will  have  their 
main  potential  during  the  vacation  season  when  people  have  the  necessary  time  to 
travel  longer  distances. 

Reservoirs  vary  widely  in  their  recreation  potential,  both  in  quantity  and  quality, 
and  we  will  be  interested  in  classifying  and  evaluating  them  accordingly.  For  this 
purpose,  we  will  have  to  rely  upon  limited  experience  since  reservoir  recreation  is 
comparatively  new.  Based  on  preliminary  reports  of  this  experience,  reservoirs  have 
received  heavy  attendance  by  Californians  during  the  summer  months  of  June,  July, 
and  August.  At  Millerton  I>ake,  one  of  the  older  operations  and  for  which  attiMidance 
data  are  available  since  1047.  the  annual  number  of  visitors  ranged  from  .^l.">,000 
in  1947  to  922.000  in  1957.  Most  of  this  growth  has  occurred  since  1955.  At  Folsom 
T,,ake,  a  more  recent  development,  the  attendance  was  close  to  one  million  in  1957. 
its  first  year  of  operation.  We  have  noted  that  such  attendance  occurred  at  these 
reservoir  lakes  with   minimum  facilities  available. 

Reservoir  recreation  to  date  has  largely  been  available  to  the  public  on  a  free 
or  minimum  charge  basis.  This  may  be  an  important  factor  in  explaining  the  heavy 
use.  The  extent  to  which  demand  will  continue  at  high  levels  where  use  charges 
are  made  will  depend  largely  on  new  experience.  Wliere  charges  are  made,  facilities 
and  ser\-ices  must  be  provided.  These  involve  capital  outlays  and  operating  costs 
before  it  is  rea.'sonable  to  obtain  the  user  revenues. 

IIow  much  of  these  costs  can  be  l)orne  by  users?  The  experience  at  state  parks 
throughout  the  Nation  provides  one  indicator.  The  National  Park  Service,  in 
reporting  on  state  ]>arks  throughout  the  United  States  in  1956,  calculates  an  average 
cost  per  visitor  of  33  cents.  Of  this  amount,  capital  improvements  took  14  cents 
and  operation  and  maintenance,  19  cents.  Revenues  from  visitors  averaged  8  cents 
per  visitor,  reducing  the  cost  per  visitor  for  operation  and  maintenance  to  onl.v  11 
cents.  In  other  words,  visitor  revenues  partially  offset  operation  and  maintenance 
costs.  They  contributed  nothing  to  capital  improvement  costs. 

A  second  major  source  of  cost-revenue  experience  is  the  Lake  Mead  Recreational 
Aren,  which  is  the  reservoir  most  cxtetisively  developed  for  recreation  to  date.  In 
1957.  Lake  Mead  received  ,3,000.000  visitors.  This  is  a  year-round  operation  but 
the  heaviest  use  is  in  J\ine,  July,  and  August.  An  estimated  6.5  iiercent  of  the 
attendance  is  by  California  residents.  The  National  Park  Senice  has  invested  about 
$5,000,000  in   capital  improvements.  There   is  no  entrance   fee   and   there   are  free 


COMMITTEE  REPORT  ON  WATER  PROBLEMS  A-47 

campgrounds  and  free  swimming.  A  large  staff  for  maintenance  and  protection  is 
necessary.  Charges  are  made  only  for  special  services,  such  as  boating,  trailers,  and 
food.  These  are  provided  by  concessionaires.  Extensive  developments  are  under  way 
by  12  concessionaires.  The  National  Park  Service  prepares  the  site  and  the  con- 
cessionaire constructs  the  facility  with  opportunity  for  lease  up  to  30  years.  Con- 
cessionaire rates  are  limited  by  the  National  Park  Service  and  the  concessionaire 
pays  a  gi-ound  rental  plus  a  percentage  of  his  gross  income,  usually  averaging  from 
li  percent  to  2  percent,  which  varies  with  the  rate  of  profit  on  the  items  of  service. 
Most  of  the  major  concessions  are  in  the  process  of  development  at  this  time,  and 
their  revenue  experience  is  not  yet  available.  However,  the  National  Park  Service 
does  not  anticipate  that  the  federal  share  of  such  revenues  will  offset  the  federal 
operating  costs.  The  National  Park  Service  does  not  expect  to  limit  its  plans  for 
Lake  Mead  to  the  level  of  prospective  revenues.  Instead,  under  Mission  66,  the 
National  Park  Service  plans  to  invest,  by  1966,  an  additional  $10,000,000  in  capital 
improvements. 

Another  observation  that  may  be  made  is  that  costs  vary  with  the  size  and  com- 
plexity of  the  operating  problems.  Some  of  these  problems  are  as  follows  : 

1.  Location  of  the  Reservoir.  Location  in  i-elation  to  the  time  and  distance  users 
must  ti'avel  from  their  homes  is  critical.  Demand  on  the  reservoir  and  problems 
associated  with  heavy  demand  vary  with  its  location. 

2.  Surface  Area  of  the  Reservoir.  The  problem  of  providing  adequate  services 
to  the  public  seems  to  increase  with  the  area  of  the  surface. 

3.  Access  Routes  and  Points  of  Entry.  As  the  number  of  those  increase,  so  do 
the  administrative  problems  and  public  services  demanded. 

4.  Type  of  Terrain  and  General  Land  Form.  The  distribution  or  scatteration  of 
usable  land  areas,  for  example,  widens  the  area  to  be  supervised. 

5.  Acute  Problems  Affecting  All  Recreation  Reservoirs:  (a)  sanitation  and  do- 
mestic water  supply,  (b)  public  health  and  safety,  (c)  fire  prevention  and 
control,  and    (d)   law  enforcement. 

6.  The  Amount  and  Location  of  Privately  Developed  Property  in  Relation  to 
the  Area  of  Control  Around  the  Reservoir.  Subdivisions  and  other  private  de- 
velopments that  have  exclusive  use  of  a  public  facility  complicate  adminis- 
tration. 

7.  The  varying  policies  of  the  operating  agency  relating  to  degree  and  standards 
of  public  senaces,  both  in  quality  and  quantity,  have  a  very  large  effect  on 
operational  costs  and  problems. 

At  times  the  need  for  finding  a  dollar  value  for  recreation  benefits  has  derived 
from  the  desire  to  obtain  a  favorable  benefit-cost  ratio  for  projects  which  otherwise 
are  not  economically  feasible.  In  other  cases  it  has  been  an  attempt  to  recognize  the 
value  of  recreation  benefits  to  determine  what  share  of  the  costs  of  projects  should 
be  borne  by  the  general   taxpayer. 

The  National  Park  Service  has  asserted  its  belief  from  time  to  time  that  the  value 
of  recreation  cannot  be  estimated  in  monetary  terms.  However,  the  National  Park 
Service  makes  recreation  studies  on  proposed  reservoirs  for  other  federal  asxencies 
and,  for  this  purpose,  has  found  it  necessary  to  estimate  monetary  benefits.  In 
"A  Method  of  Evaluating  Recreation  Benefits  of  Water  Control  Projects,"  August, 
1957,  the  National  Park  Service  states,  "The  primai'y  benefits  from  recreation 
consist  of  the  personal  welfare  gains  accruing  to  the  consumers  of  recreation  .services. 
*  *  *  they  consist  of  the  value  of  any  increase  in  the  amount  of  recreational  use 
expected  as  a  result  of  water-control  projects."  The  secondary  benefits  include, 
"*  *  *  other  benefits  *  *  *  from  such  supporting  activities  as  hotels,  camps,  and 
restaurants,    which   provide   goods    or    services    to    recreationists." 

The  secondary  benefits  require  special  study  for  each  proposed  reservoir  so  the 
figures  listed  below  are  primary  benefits  which  are  estimated  market  values  for 
recreation.  These  values  are  basod  on  1951  prices  calculated  in  terms  of  full  develop- 
ment  of  the   total   recreational   potential   of   the   water-control   project. 

The  national  average  benefit  is  estimated  to  bo  $1.60  per  user-day  for  all  recrea- 
tion uses  except  fishing.  If  fishing  is  included,  the  value  jumps  to  $2.05  per  user-day. 

The  Bureau  of  Reclamation  in  their  report,  "Reclamation  Pays  an  Extra  Divi- 
dend in  Recreation  and  Conservation,"  includes  figures  for  1951.  They  used  a  "con- 
servative" figure  of  $6  per  visitor-day  as  expenditures  by  those  visiting  their  projects. 
Where  fishing  is  involved,  this  figure  is  shown  as  $10  per  day.  This  report  cites  the 
case  of  Strawberry  Reservoir  in  Utah  where  1950  estimates  of  number  of  anglers, 
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number  of  fish  taken,  and  pounds  of  fish  (trout)  taken  were  available.  At  an  esti- 
mated value  of  $1  per  pound,  the  total  worth  of  trout  was  more  than  one-fourth 
the  total  value  of  the  farm   products  produced  by   the  project. 

Two  bills,  S.  11G4  and  S.  12J1,  were  presented  to  the  United  States  SHth  Congress, 
First  Session,  whicli  would  have  attached  a  value  of  $1  per  user-day  for  recreational 
benefits  on  flood  control,  navigation,  or  reclamation  projects.  The  Bureau  of  the 
Budget  recommended  against  passage  of  the  mea.sure  in  its  then  present  form. 
It  is  our  understanding  that  the  bill   has  not  been  passed. 

In  Appendix  A,  Bulletin  No.  58,  "Northeastern  Counties  Investigation"  of  the 
State  Department  of  Water  Resources,  July,  19.j7,  the  consultants  estimated  ex- 
penditures at  .$8  per  user-day.  They  also  estimated  a  figure  of  $2  per  user-day  as 
the  recreation  benefit,  but  felt  that  this  figure  was  too  low.  The  $2  figure  was  based 
on  studies  made  by  Professor  Andrew  Trice  of  Sacramento  State  College.  It  was 
arrived  at  after  "extensive  review  of  the  literature  of  recreation  benefit  analysis, 
and  a  series  of  conferences  witli  representatives  of  most  public  and  private  agencies 
having  a  direct  interest  in  the  measurement  of  recreation  benefits."  (Page  13, 
Appendix  A,  Bulletin  No.  59,  "Investigation  of  Upper  Feather  River  Basin  Develop- 
ment" of  the   State  Development  of  Water  Resources,   February,   1957.) 

These  various  sources  seem  to  be  generally  agreed  that  there  are  primary  benefits 
directly  involved  which  range  in  market  value  between  $1  and  .$2  per  user-day  and, 
in  addition,  secondary  beneficial  spending  of  approximately  $8  or  more  per  user-day, 
at  1956  prices.  Such  values  apparently  can  be  realized  at  an  average  cost  under 
50  cents  per  user-day  excluding  capital  outlays.  As  I  have  said,  these  are  prelim- 
inary observations  by  our  staff.  We  will  be  very  interested  to  follow  the  course  of 
your  study  and  to  co-operate  in  your  efforts.  Thank  you. 

(Transcript  of  July  8,  1958,  page  12.) 

STATEMENT  OF  MRS.  JAN  MOWER 
Pacific  Interclub  Yacht  Association 

We  all  recognize  that  the  growth  of  boating  in  California  has  been  fantastic  in 
the  last  eight  years.  Anywhere  you  go  in  a  nice  climate,  nice  weather,  you  find 
water,  and  you  find  boats,  and  lots  of  them.  There  has  been  almost  a  constant 
12  percent  increase  in  the  sale  of  new  large  boats  in  California,  and  a  25  to  30 
percent  increase  in  outl)oard-sized  or  life-sized  boats  yearly,  over  the  previous  year. 

From  the  bout  a  man  can  fish,  he  can  cruise,  he  can  race,  he  can  water  ski,  or 
he  can  swim. 

Now,  to  go  into  a  second  phase  of  what  does  the  boating  man  contribute  finan- 
cially to  a  water  area  that  he  uses :  the  boating  man  historically  has  always  paid 
his   own   way. 

Two  years  ago,  I  received  some  statistics  that  showed  that  the  average  fisherman 
dropped  an  average  of  $20  a  day  in  the  area  in  which  he  went  to  fish,  providing 
that  the  facilities  that  he  needed  were  there. 

Unlike  the  picnicker,  the  boat  owner  is  prone  to  buy  his  needs  of  the  day,  rather 
than  to  bring  them  with  him,  and  the  only  reason  I  can  figure  out  is  that  the  man 
leaves  .so  early   in   the  morning,  he  doesn't  dare  make  any   noise  fixing  his  lunch. 

Today  in  one  county  in  California,  the  man  who  owns  the  boat  is  paying  $10 
|ier  day  to  get  his  boat  on  this  waterway,  which  is  a  reservoir.  The  man  who  owns 
the  boat  needs  concessions  and  facilities  and  services  in  the  form  of  boatels,  restau- 
rants,  launching    ramps,    repair   service,   gasoline,    boat    rentals,    and   a    sport   shop. 

Now,  to  go  into,  perhaps,  a  third  phase,  and  that  is.  what  are  the  boating  people 
in  California  asking  this  day  to  recognize?  In  opening  up  any  new  reservoir  area, 
they  wish  to  have  the  State  recognize  boating  and  allow  it  on  the  waterway  if 
humanly  possible  ;  and  there  should  be  no  restriction  as  to  tiu>  use  for  recreation. 
In  other  words,  if  you  are  going  to  open  up  a  reservoir  for  fishing,  then  it  should 
also  be  opened  up  for  sailing,  for  swimming,  and  all  of  the  related  water  recreation 
sports. 

The  boating  people  ask  the  State  to  recognize  the  inequality  that  now  exists  on 
our  reservoirs  throughout  tlie  State  that  are  being  utilized  for  water  recreation. 
They  feel  that  the  State  must  make  some  .sort  of  a  stabilizing  plan  so  that  a  man 
can  buy  a  pfrniit — and  this  is  just  a  suggestion — which  he  i)a\  s  for  like  a  fishing 
license  entitling  him  to  use  any  State  water  reservoir  area  for  a  period  of  a  year 
for  a  fee  rather  tlian  to  have  to  go  to  one  (area)  and  pay,  say,  $10  a  day,  in  another 
$2  a  day,  and  so  forth. 
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A  further  request  of  the  boating  people  is  that,  on  any  state  water  reservoirs 
the  rules  be  stabilized  so  that  when  the  man  brings  his  boat,  he  knows  or  can 
anticipate  that  the  rules  on  that  one  are  very  much,  if  not  identical,  to  the  one 
he  used  last  week. 

The  boating  man  is  asking  this  State  to  have  restricted  areas  for  water  use,  and 
a  restricted  area  for  water  skiing,  swimming,  fishing  and  general  cruising,  and  a 
restricted  area  for  small  sailing  boats,  and  to  have  them  designated  and  well  marked. 
That  is  pretty  much  where  the  boating  person  stands. 

In  my  experience  with  the  boating  man,  the  fisherman,  who  owns  a  boat,  and 
the  recreational  boating  man,  he  demands  many  seiwices  which,  if  provided,  will 
help  offset  the  cost  of  your  installation  to  some  extent.  He  demands  concessions 
that  no  other  type  of  recreation  demands,  and  he  is  very  willing  and  happy  to 
pay  for  them. 

Launching  fees  (in  California)  average  from  50  cents  to  $2.50.  In  one  area  in 
Northern  California,  the  launching  fee  is  $5  and  $6  and  the  boating  people  are 
complaining  strenuously  about  that.  Now,  that  is  just  launching  in  your  average 
Northern  California  area.  There  is  no,  what  we  call,   use  of  the  waterway  ciiarge. 

In  Southern  California  in  the  few  waterways  that  they  have  down  there,  are 
encompassed  by  many  ciiarges,  and  overlapping  of  charges,  and  the  boating  people 
feel  that  it  is  not  paid — they  don't  mind  paying  a  fair  share  or  even  slightly  more, 
but  they  do  feel  that  $10  to  use  a  waterway  to  run  their  boat  on  for  one  day  is 
high,   and  they   don't  think   it  is   fair. 

(Transcript  of  July  8,  1958,  page  45.) 

STATEMENT  OF  EVERETT  HORN 
Wildlife  Conservation  Board 

The  Wildlife  Conservation  Board  was  established  by  the  Wildlife  Conservation  Act 
of  1947  to  administer  the  Wildlife  Restoration  Fund,  and  to  carry  out  the  functions 
and  pui'poses  set  forth  in  this  act. 

It  can  be  simply  stated  that  the  Wildlife  Conservation  Board  makes  certain  capi- 
tal investments  for  the  improvement  of  hunting,  fishing  and  related  recreation  for 
the  Department  of  Fish  and  Game. 

Initially  the  board  determined  that  fish  hatcheries  and  waterfowl  management 
problems  were  of  the  highest  priority  and  presented  the  greater  needs.  Hence,  some 
9f  million  dollars  were  allocated  for  acquisition,  development  and  construction  of 
waterfowl  areas  and  fish  hatcheries. 

After  the  needs  of  hatcheries  and  waterfowl  areas  had  been  met,  the  board  deter- 
mined major  emphasis  should  be  directed  to  acquisition  and  development  for  warm- 
water  (spiny-rayed)  fishes  and  to  provide  public  access  to  existing  waters  support- 
ing a  good  fishery.  These  two  categories  of  projects  are  now  receiving  major  at- 
tention. 

As  of  June  30,  1958,  $2,032,719.15  has  been  allocated  to  warmwater  and  other 
related  fisheries  projects  and  $633,200  to  acquire  and  develop  access  to  fishing  waters 
along  the  coast ;  the  Sacramento  and  San  Joaquin  Rivers,  their  delta  and  the  San 
Francisco  Bay ;  and  the  Feather  and  Colorado  Rivers. 

At  the  last  regular  session  of  the  Legislature,  the  AVildlife  Conservation  Act  was 
amended  to  permit  the  board  and  the  Department  of  Fish  and  Game  to  contract 
with  the  counties,  cities,  or  districts  for  construction,  operation  and  maintenance  of 
such  state  projects  as  are  authorized  by  the  Wildlife  Conservation  Act. 

How  well  received  this  plan  of  co-operation  is  accepted  by  local  governmental 
bodies  is  illustrated  by  the  fact  that  the  Wildlife  Conservation  Board  now  has  before 
it  for  consideration  over  2^  million  dollars  in  requested  projects  of  this  co-operative 
type,  and  receives  $750,000  annually  to  do  the  job. 

Wildlife  Conservation  Board  funds  are  not  given  as  grants-in-aid  to  any  organi- 
zation or  body  of  government.  They  are  expended  to  acquire  and  develop  state  proj- 
ects. Under  the  amended  Wildlife  Act,  the  State  acquires  the  rights  to  the  property 
either  by  purchase  or  by  lease  for  a  sufficient  number  of  years  to  amortize  the  State's 
investment.  The  State  may  then  develop  the  project  by  contract,  or  it  may  contract 
with  counties,  cities,  or  districts  to  do  the  development  and  the  State  pays  for  the 
actual  cost  of  construction.  In  either  case,  the  county,  city,  or  district  agrees  to 
operate  and  maintain  the  completed  project. 

There  is  no  repayment  of  any  of  the  costs  of  acquisition  or  development. 

On  projects  such  as  access  to  fishing,  where  launching  ramps,  parking  areas  and 
sanitary  facilities  are  the  major  developments,  the  counties  or  cities  do  not  collect 


A-50  COMMITTEE  REPORT  ON  WATER  PROBLEMS 

any  revenue  from  users  of  flic  facilities.  Cost  of  operation  and  maintenance  is  rela- 
tively small,  and  the  counties  or  cities  defray  these  costs  out  of  general  funds. 

On  the  reservoirs  where  costs  of  operation  and  maintenance  are  higher,  certain 
charges  are  permitted  by  the  State,  such  as  parking  or  vehicle  entrance  fees,  boat 
license  and  registration  fees  and  income  from  any  concessions  permitted  by  the  oper- 
ating a:;ency,  but  not  constructed  at  state  expense.  The  State  diics  not  authorize  any 
charge  for  ingress  or  egress  to  the  area  for  the  purpose  of  fishing,  nor  for  use  of 
launching  ramps  or  sanitary  facilities.  Since  everything  we  get  must  be  paid  for  one 
way  or  another,  it  seems  only  fair  and  ,iust  that  the  agencies  operating  and  main- 
taining these  state-provided  facilities  shoiild  be  permitted  to  collect  revenues  suf- 
ficient to  defray  the  cost  of  operation  and  maintenance. 

The  Wildlife  Conservation  Act  permits  and  authorizes  the  Wildlife  Conservation 
Board  to  expend  Wildlife  Restoration  Funds  for  improvement  of  fishing  and  hunting 
and  the  preservation  and  restoration  of  wildlife,  but  not  to  provide  facilities  for 
general  recreation.  This  is  often  a  disappointment  to  those  who  desire  nonreimburs- 
able hell)  in  developing  campgrounds,  parks,  facilities  for  general  lioatiug  and  water 
skiing.  It  does  not  deter  counties,  cities  and  districts  from  making  these  further 
developments  at  their  own  expense,  and  such  additional  development  usually  en- 
hances the  state  pro.iect. 

The  State  Water  Plan  envisions  the  creation  of  several  hundred  new  reservoirs 
for  imi  ouudment  of  water  for  the  several  beneficial  users  now  recognized.  Such  im- 
poundments have  certain  basic,  inherent  values  for  fi.shing,  wildlife  and  recreation. 
The  program  of  the  AVildlife  Conservation  Board  could,  if  deemed  advi.«;able,  be 
expanded  to  provide  the  same  type  of  development  as  is  now  provided  on  existing 
reservoirs.  On  many  of  these  reservoirs,  local  agencies  of  government  could  accept 
the  cost  of  operation  and  maintenance  for  many  counties  and  cities  now  recognize 
the  economic  value  of  recrt-ation  so  provided  for  their  resi>ective  areas.  They  appre- 
ciate that  the  recreational  resources  have  a  high  value  in  their  economy. 

Some  local  governments  do  not  have  the  funds  to  make  the  initial  investment  in 
necessary  and  adequate  facilities.  If  these  facilities  are  first  provided,  these  local 
governments  could  then  operate  and  maintain  the  pro.iect  and  if  permitted  to  make 
reasonable  charges  for  services  and  use  of  facilities,  they  could  defray  not  only  the 
cost  of  operation  and  maintenance,  but  also  secure  funds  for  further  development. 

Any  desired  degree  of  modification  of  the  Wildlife  Conservation  Board  program, 
and  no  doubt  other  programs,  could  lie  api)lied  to  development  of  the  recreational 
features  of  the  State  Water  Plan.  Initial  development  costs  could  be  provided  from 
state  funds  on  a  long-term,  low-interest  loan  basis,  providing  the  operating  agency 
has  the  right  and  authority  to  collect  reasonable  fees  for  use  of  the  facilities  pro- 
vided, and  are  required  to  use  such  revenues  for  operation,  maintenance,  further  de- 
velopment and  retirement  of  the  loan.  Perhaps  a  deferment  of  loan  payments  for  the 
first  five  years  of  operation  would  assist  the  local  operating  agency  in  providing 
additional  development  out  of  income  and  thus  place  the  agency  in  a  far  better  posi- 
tion to  pay  back  the  loan. 

Whatever  opinions  there  may  be  regarding  the  program  and  policy  of  the  Wildlife 
Board  in  the  development  of  waters  for  public  recreational  use.  one  thing  appears 
true  at  this  time.  The  program  works,  it  is  accei)table  to  local  agencies  of  govern- 
ment, it  dedicates  certain  waters  and  adjacent  lands  to  public  fishing  and  other  rec- 
reational uses  at  a  reasonable  fee  to  the  users  of  such  facilities. 

There  are  many  examples  of  the  desirability  of  master  planning  water  develop- 
ment projects.  If  such  master  plans  include  recreational  development,  and  both  land 
requisition,  recreational  development,  and  provisions  for  future  o])erations  of  recre- 
ational fneilities  can  be  incorporated  in  the  project  from  its  inrrption  to  rowplrtioii. 
manv  diffieulties  and  additional  costs  can  be  avoided. 

(Transcript  of  .Inly  S,  10."S.  page  CI.) 

STATEMENT  OF  DALLAS  M.  HERING 
Division  of  Small  Craft  Harbors 
The  Division  of  Small  Craft  Harbors  was  created  to  provide  a  program  of  water- 
way develoi)ment  throughout  the  Stale  of  California  iind  to  be  of  direct  benefit  to 
the  boatinir  i)iiblic  wherever  possible. 

The  main  jjurjioses  of  this  division  are  to  assist  cities,  counties  or  districts  in  the 
creation  of  boating  facilities,  both  inland  and  along  the  coast;  provide  expert  engi- 
neering and  economic  consulting  services  for  these  local  agencies;  act  as  the  state 
agency  in  negotiating  with  the  Federal  Government  on  waterway  development  proh- 
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lems  of  the  State  of  California  ;  and  to  construct  and  operate  harbors  and  other 
boating  facilities  when  there  is  the  need  and  no  local  agency  can  provide  such  fa- 
cilities. 

While  this  division  cannot,  under  the  Small  Craft  Harbors  Law,  make  outright 
grants  of  funds  for  waterwaj'  development,  loans  may  be  made  to  cities,  counties  or 
districts  for  planning,  acquisition,  construction,  improvement,  maintenance  or  oper- 
ation of  small  craft  harbors  and  facilities  in  connection  with  said  harbors  and  con- 
necting waterways.  These  loans  are  repayable  to  the  State  of  California  with  interest 
over  a  maximum  period  of  20  years  on  construction  loans  and  10  years  on  planning 
loans. 

This  division  certainly  is  very  interested  in  the  use  of  reservoirs  for  boating. 
However,  our  activities  in  connection  with  these  water  areas  have  been  very  limited, 
due  to  present  regulations  concerning  their  use. 

Inasmuch  as  the  Division  of  Small  Craft  Harbors  is  concerned  with  the  boating 
phase  of  recreation,  I  shall  apply  my  statements  to  this  type  of  water  recreation. 
There  appears  to  be  no  real  problem  involved  in  this  type  of  recreation  as  regards 
repayment  methods.  Boating  and  needed  facilities  in  connection  with  this  activity 
have  been  on  a  paying  basis  for  many  years. 

These  projects  as  I  have  previously  stated,  are  self-supporting.  They  can  be  oper- 
ated by  local  agencies  or  by  the  State  with  almost  the  same  degree  of  reimbursability. 
The  projects  can  be  completed  in  a  phased  plan  whereby  each  phase  as  completed 
will  become  a  source  of  financial  assistance  to  the  next  projected  phase.  Restaurants, 
sporting  goods  stores,  bait  shops,  shopping  centers  and  motels,  we  call  them  hotels, 
operated  by  private  enterprise  under  control  of  the  state  or  local  agency  on  a  per- 
centage basis  would  very  conceivably  support  the  project  and  pay  off  loans  whereas 
the  dockage  and  launching  facilities  would  more  than  handle  operation  expenses. 
These  are  proven  facts  of  income  and  revenue  from  private  enterprise  and  there  is 
no  reason  to  believe  that  state  or  local  operation  would  change  the  picture. 

It  v.'ould,  therefore,  seem  feasible  that  other  types  of  waterway  recreation  could 
be  placed  in  the  hands  of  the  state  or  local  agencies  for  operation  with  the  various 
facilities  leased  out  to  concessionaires  for  the  purpose  of  securing  a  definite  source 
of  revenue  and  income.  In  this  way,  the  various  projects  would  supply  the  local 
agencies  with  funds  to  pay  as  they  go  and  allow  the  state  to  give  financial  assistance 
with  a  guaranteed  plan  of  repayment. 

(Transcript  of  July  8,  1958,  page  85.) 

STATEMENT  OF  ROBERT  B.  HATCH 
Division  of  Beaches  and  Parks 

The  recreation  potential  of  proposed  and  existing  reservoirs  has  caused  extreme 
interest  from  the  public,  as  well  as  governmental  agencies,  of  all  levels  dealing  in 
recreation.   The   public  demand   is   unmistakable. 

In  order  to  meet  this  demand,  the  Legislature  and  the  California  State  Park 
Commission  has  entered  into  a  positive  program  to  examine  the  recreation  possi- 
bilities, problems,  costs  and  benefits  of  reservoirs  proposed  under  the  State  Water 
Plan,  Federal  Reclamation  Projects,  Army  Corps  of  Engineers  projects  and  those 
projects   proposed    by    utility    companies    and   private    enterprise. 

At  the  present  time,  the  planning  staff  of  the  Division  of  Beaches  and  Parks 
Project  Investigation  Section  has  completed  studies  on  many  of  the  major  reservoir 
projects  existing  or  pending  throughout  the  State.  This  consisted  of  completed 
studies  of  28  reservoirs  and  of  the  nearly  300  considered  to  be  of  recreation  im- 
portance on  more  than  a  strictly  local  level ;  also,  those  not  being  entirely  devoted 
to  domestic  water  supply  and  having  an  area  of  reasonable  significance.  A  great 
deal  of  information  has  been  accumulated  on  reservoirs  not  yet  completely  studied. 

As  a  result  of  these  studies  and  staff  recommendations,  the  State  Park  Com- 
mission has  obtained  jurisdiction   of  the  following  reser\'oir   projects : 

a.  For  acquisition  and  development  and  operation :  Folsom  Lake  State  Park, 
including  Lake  Natomas ;   Millerton  Lake  State  Park. 

b.  For  acquisition,  to  be  administered  by  local  entities :  Anderson  Reservoir  in 
Santa  Clara  County,  and  Puddingstone  Reservoir  in  Los  Angeles  County. 

c.  And  has  given  authorization  to  proceed  upon  acquisition  at  Monticello  (U.  S. 
Bureau  of  Reclamation),  Napa  and  Solano  Counties;  Frenchman  Reservoir 
and  Grizzly  Valley  Reservoir,  Upper  Feather  River,  Plumas  County. 
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d.  The  Commission  has  approved,  in  principle :  Antelope  Valley,  Abbey  Bridge, 
Nelson  Point,  Dixie  Kefuge,  Sheep  Camp,  the  Upper  Feather  River  Project 
in  Plumas  County  ;  and  the  Oroville  Reservoir  and  Oroville  Afterbay  No.  1 
in  Butte  County. 

Established  state  park  criteria  does  not  always  readily  apply  to  reservoir  projects, 
as  new  considerations  are  present  which  have  not  been  encountered  elsewhere. 

Reservoir  development  and  operation  have  posed  new  problems  which  are  more 
costly  than  those  of  other  public  areas  developed  as  state  parks.  Among  these 
are  the : 

1.  Need  for  duplicating  installations,  such  as  boat  launching  ramps  and  parking 
surfaces   because   of   fluctuating   water   surface. 

2.  Water  surface  activity,  such  as  motorboat  operation,  water  skiing,  boat  launch- 
ing, integration  of  swimming  areas  and  rescue  operations. 

3.  Perimeter  cleanup,  controlled  use,  fire  protection,  most  of  which  must  be 
undertaken  by  boat. 

These  factors  increase  the  cost  of  development,  maintenance  and  operation,  espe- 
cially to  accommodate  boaters  who  represent  about  20  percent  of  the  users  according 
to   attendance   figures   from   Folsom   Lake   and   Millerton   Lake   state   parks. 

Acquisition  of  sufficient  lands  above  those  required  by  the  operating  and  con- 
structing agency  are  a  major  problem.  Tlie  integration  of  total  purpose  acquisition 
programs  is  imperative  to  avoid  the  situation  encountered  at  Folsom  Lake  where 
the  federal  agency  paid  an  average  of  $1G0  per  acre  and  under  legislative  direction 
the  Division  of  Beaches  and  Parks  several  years  later  has  been  paying  over  $1,000 
per  acre  as  an  average. 

No  significant  information  is  as  yet  available  as  to  cost  of  operation  or  revenue 
from  operation,  as  sufiicieut  operating  time  has  not  yet  elapsed  with  any  degree 
of  reasonable  development. 

There  is  a  growing  interest  among  counties  to  assume  jurisdiction,  development 
and  operation   of   reservoirs.   Notable  among  these  are   the   following : 

Cachuma,  Santa  Barbara  County  ; 

Isabella,   Kern   County  ; 

Sly   Park,   El   Dorado  County  ; 

Monticello,  Napa  and  Solano  Counties ; 

Whiskeytown,   Shasta  County  ; 

Coyote,   Mendocino   (k)unty  ; 

Nacimiento,  San  Luis  Obispo  and  Monterey  Counties; 

Casitas,  Ventura  County. 

A  tendency  to  lower  rates  to  the  most  frequent  users  has  been  noted  in  these 
operations.  The  wisdom  of  this  is  questionable  as  attendance  figures  indicate  that 
boating  use  is  only  20  percent  of  total  use,  but  boating  facilities  are  by  far  the 
most  costly  type  of  development. 

Other  reservoirs  in  which  the  State  Park  Commission  has  participated  in  acqui- 
sition with  the  county  to  assume  development  and  oi)erational  responsibilities  are: 
Anderson   Reservoir,   Santa  Clara   County  ; 
Puddingstone  Reservoir,  Los  Angeles  County. 

In  order  to  realize  the  full  potential  of  recreation  possibilities  offered  by  the 
extensive  proposed  reservoir  program  in  the  State,  all  possible  agencies  and  levels 
of  responsii)ilities  must  be  utilized.  There  is  a  large  field  in  wbicli  local  park  and 
recreation,  park  and  parkway  and  recreation  districts  should  properly  function. 
Reservoir  develoi)nicnt  and  operational  costs  are  too  extensive  for  any  single  agency 
to  absorb  in  reasonable  economic  balance.  Responsibility  should  be  assumed  under 
an  orderly  i)r(>gram  of  recognition  of  magnitude  based  upon  the  over-all  picture  and 
geographical    distribution    of    reservoirs. 

Some  new  source  of  funds  should  be  developed  for  this  purpose.  Perhaps  con- 
sideration of  a  percentage  of  revenues  from  water  and  power  sales  is  an  answer. 
Gasoline  taxes  from  jiower  boats  might  be  another  source  and  statewide  boat  regis- 
tration fees  might  offer  possibilities.  All  po.ssibilities  should  be  explored  as  the 
combined  efforts  of  all  agencies  and  all  possible  resources  will  be  required  to 
adequately  and  properly  administer  the  rapidly  growing  demand  for  recreation  ou 
reservoirs   throughout   this    State. 

(Transcript  of  July  8,  1958,  page  9G.) 
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STATEMENT  OF  JAMES  K.  CARR 
Sacramento  Municipal  Utility  District 

The  district's  Upper  American  River  Project,  a  multimilliou  dollar  hydroelectric 
project,  is  under  constrnction  in  El  Dorado  County  on  the  South  Fork  of  the 
American  River  and  some  of  its  tributaries.  The  project  will  include  nine  dams  and 
four  power  plants.  It  is  anticipated  that  construction  will  require  seven  or  eight 
years. 

Three  of  the  reservoirs  to  be  created  by  the  nine  dams  will  be  of  significant  size 
as  far  as  recreation  is  concerned.  About  the  middle  of  August,  the  district  will 
start  construction  of  the  Ice  House  Dam  and  Reservoir  on  the  South  Fork  of 
Silver  Creek  approximately  eight  miles  northeast  of  Pollock  Pines.  This  reservoir 
will  have  a  capacity  of  about  45,000  acre-feet  and  when  full  will  have  a  surface 
area  of  over  600  acres.  It  will  be  slightly  larger  than  Sly  Park  Reservoir  near 
Pollock  Pines.  It  has  some  very  good  recreational  possibilities.  The  other  two 
reservoirs  that  are  of  significance  from  a  recreational  standpoint  will  be  Union 
Valley  Reservoir  on  Big  Silver  Creek  which  will  cover  about  2,200  acres  when 
full,  and  Loon  Lake  Reservoir  on  a  tributary  of  the  South  Fork  of  the  Rubicon 
River  which  will,  when  full,  cover  about  1,200  acres. 

The  utility  district  has  become  involved  in  the  recreation  problem  for  two  rea- 
sons:  (1)  the  Federal  Power  Commission  license  requires  it;  and  (2)  as  a  matter 
of  general  policy,  the  utility  district  management  and  board  of  directors  feel  it  is 
an  important  part  of  water  projects  in  California. 

As  a  matter  of  policy,  we  think  the  recreational  planning  should  proceed  con- 
currently with  the  planning  for  other  purposes  as  far  as  water  development  proj- 
ects are  concerned.  We  think  it  fair  and  desirable  for  the  proposed  developer  of 
water  to  bear  the  cost  of  recreation  planning,  as  the  utility  district  has  done. 
Planning  for  recreation,  as  you  know,  is  in  accordance  with  the  policy  set  by  the 
State  Legislature  on  the  study  of  water  development  projects. 

It  is  the  district's  viewpoint  that  the  recreation  construction  program,  as  dis- 
tinguished from  the  recreation  plan,  should  proceed  concurrently  with  the  rest  of  the 
construction  program  insofar  as  possible.  This  is  almost  a  more  important  thing 
than  planning  concurrently  for  recreation  with  planning  for  other  uses  because 
sometimes  the  planning  gets  done  but  that  is  as  far  as  it  goes.  Let  me  give  you  an 
example  where  construction  might  be  co-ordinated  to  serve  more  than  one  purpose 
if  it  proves  feasible.  The  district  will  soon  start  construction  on  Ice  House  Dam 
and  Reservoir.  It  will  be  necessary  to  build  a  road  on  the  west  side  and  north 
side  of  the  proposed  reservoir.  If  properly  located,  these  roads  can  serve  the  recrea- 
tion needs  of  the  areas  after  the  dam  is  completed  and  the  reservoir  is  filled.  We 
are  hopeful  that  the  roads  can  be  so  located  without  undue  expense  to  the  power 
project.  Another  example  is  the  need  for  constructing  boat  ramps  when  other  con- 
struction is  going  on  in  the  area.  It  is  reasonable  to  assume  the  cost  of  paving  a 
boat  ramp  would  be  less  if  there  are  already  contractor's  facilities  in  the  area  for 
other  concrete  work.  If  properly  co-ordinated,  a  saving  can  be  made.  A  further 
example  is  the  water  supply.  If  properly  planned,  it  may  be  possible  for  it  to  serve 
construction  needs  and  be  made  usable  for  recreation  purposes  later  on.  At  least 
these  things  should  be  explored  to  see  if  they  are  financially  feasible. 

Some  ojf  these  recreation  facilities  should  be  built  concurrently  with  the  main 
structures.  The  question  arises,  who  should  pay  for  them.  Therefore,  it  is  necessary 
that  the  agency  which  will  administer  the  area  be  determined  before  or  soon  after 
construction  starts.  Many  of  our  recreation  problems  in  Northern  California  around 
lakes  result  from  the  fact  that  the  reservoirs  have  been  constructed,  filled  and  are 
operating  long  before  anyone  decides  what  agency  should  administer  the  recreation 
facilities.  We  hope  to  avoid  that  as  far  as  the  district's  Upper  American  River 
Project  is  concerned.  If  the  agency  is  designated  prior  to  construction  or  during  the 
early  part  of  construction,  then  that  agency  is  in  a  position  to  get  these  things  done 
while  they  can  be  done  more  cheaply.  If  concessionaires  are  to  be  named  and  they 
can  receive  their  contracts,  then  they  can  contract  with  other  contractors  in  the 
area  and  get  the  recreation  facilities  constructed  more  cheaply  than  would  other- 
wise be  possible.  I  wish  to  emphasize  these  savings  require  two  things — planning 
concurrently  with  other  planning  and  a  recreation  construction  program  concurrent 
with  construction  for,  say,  power  and  water  or  other  purposes. 

One  other  general  viewpoint  of  the  district  is  that  the  recreation  facilities  should 
pay  for  themselves  as  far  as  posisble.  We  believe,  as  most  people  do,  that  the  recrea- 
tion users  should  pay  the  cost.  In  some  cases  this  is  very  difficult  because  the  use 
comes  from  widely   separated   areas  and,   therefore,   it   is  fair  that   the   State,   the 
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Federal  Government,  or  other  public  agency  make  a  proper  financial  contribution. 
However,  there  are  ways  in  which  picnic  areas,  camping  areas,  boat  docking  facili- 
ties and  boat  ramps  can  carry  diarges  which  will  make  the  project  as  self-support- 
ing as  possible.  We  believe,  for  instance,  that  the  utility  district  customers  should 
not  be  required  to  pay  for  recreational  use  in  El  Dorado  County  simply  because 
we  are  developing  the  water  resources  in  that  area. 

SMUD  has  already  committed  itself  to  a  substantial  contribution  towards  recre- 
ation in  the  agreements  on  releases  of  water  for  maintenance  and  improvement  of 
fishing  in  the  area.  These  releases  constitute  a  definite  loss  of  power  and  revenue 
for  the  district.  We  voluntarily  suggested  amounts  of  releases  for  fish  water  very 
close  to  those  finallv  adopted  and  agreed  to  by  the  California  Department  of  Fish 
and  Game,  the  U.  S.  Fish  and  Wildlife  Service  and  the  U.  S.  Forest  Service. 

(Transcript  of  July  8,  1958,  page  110.) 

STATEMENT  OF  GEORGE  D.   DIFANI 
California  Wildlife  Federation 

Our  organization  and  its  12  member  councils,  statewide,  are  keenly  interested 
in  the  preservation  and  enhancement  of  our  fish  and  wildlife  resources,  and  in  the 
provision  of  adequate  recreational  opportunities  for  all  of  our  people.  This  applies 
particularly  to  planning  and  development  of  our  state  water  plan. 

We  believe  that  from  an  economic  point  of  view,  the  development  of  full  recrea- 
tional facilities  in  and  around  our  reservoirs,  is  as  important  to  some  areas  as 
water  developed  for  irrigation  or  municipal  use  for  other  areas. 

We  believe  that  integrated  studies  and  planning  must  be  done  by  the  responsible 
agencies  and  co-ordinated  by  the  agency  responsible  for  construction  and  adminis- 
tration of  the  project.  The  final  plans  should  also  take  into  account  the  status  of 
land  ownership,  management,  and  administration  of  the  area  to  be  developed. 

When  funds  are  appropriated  for  an  authorized  project,  lands  for  the  complete 
project  should  be  acquired  at  the  initial  stage  of  land  acquisition.  These  experiences 
have  shown  that  this  recommendation  is  very  important. 

We  have  a  strong  conviction  tliat  costs  of  i)roviding  full  facilities  for  recreation, 
protection  and  enliancement  of  lish  and  wildlife  should  be  on  a  nonreimbursable 
basis.  We  make  this  recommendation  because  we  are  con\iiicod  that  the  majority 
of  the  users  of  the  installed  recreational  facilities  come  from  all  parts  of  the  State. 

We  support  the  principle  of  the  payment  of  fees  by  the  user  to  pay  the  operation 
and  maintenance  costs  of  the  recreational  facilities. 

We  would  also  like  to  recommend  that  the  Legislature  clearly  define  the  responsi- 
bility of  the  state  agencies  in  the  planning  and  development  of  recreational  facilities 
on  the  state  water  projects.  This  could  be  accomplished  by  the  enactment  of  a  co- 
ordination act  patterned  after  the  Federal  Co-ordination  Act,  or  Public  Law  732 
passed  by  the  Seventy-ninth  Congress  in  194(i. 

We  don't  feel  that  tiie  capital  investment  to  provide  the  recreational  facilities 
can  be  recovered  by  charges.  But  we  think  that  we  are  going  to  be  fortunate  enough, 
if  we  can  cover  the  maintenance  and  operation  by  charges  and  fees,  and  considering 
the  fact  that  90  percent  of  the  people  who  u.se  Isabella  in  Kern  County  are  from 
Los  Angeles  County,  and  about  80  percent  of  the  people  using  Monticello  are  from 
the  Bay  area,  and  a  large  percentage  of  the  people  coining  to  Folsom  are  not  local 
people.  On  that  basis,  the  development  of  recreational  facilities  in  tlie  water  plan 
must  be  on  a  nonreimbur.sable  basis. 

There  are  certain  fees  for  launching  boats  that  are  prohibitive,  but,  again,  I  want 
to  say  that  those  are  private  enterprise  groups,  and  the  state-operated  unit  at 
Folsom  is  doing  a  job  that  has  public  acceptance  for  a  fee  that  is  reasonable  and 
can  be  paid  for  by  the  average  person — average  wage  earner. 

(Transcript  of  July  8,  1958,  page  124.) 

STATEMENT  OF  GRANT  A.  MORSE 
United  States  Forest  Service 
There  are  almost  20,000,000  acres  of  national  forest  land  in  California,  nearly 
one-fifth  of  the  total  area  of  tlie  State.  For  the  most  part,  these  are  tiie  wild 
motintain  lands — the  walersheds  which  are  the  backbone  of  the  State's  water  sui)ply. 
Over  half  the  State's  water  originates  from  tlie  precii)itation  of  rain  and  snow  on 
these  lands.  Because  the  national  forests  are  the  "snow"  areas  of  the  State,  much 
more  than  half  of  the  summer  surface  water  yield  may  be  attributed  to  national 
forest  watersheds. 
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It  is  the  responsibility  of  tlie  Forest  Service  to  manage  these  properties  for  the 
greatest  pnblic  benefit  and  return  from  all  of  the  resources.  The  concept  of  manage- 
ment for  maximum  total  use  is  called  multiple  use,  a  concept  which  calls  for  an 
awareness  of  resource  values  and  a  high  degree  of  planning  ahead  to  achieve  their 
benefits. 

Among  the  benefits  most  associated  with  water  and  water  development  are  recrea- 
tion and  wildlife.  Last  year,  11,000,000  visitors  used  California's  national  forests  for 
recreation  purposes,  including  fishing  and  hunting.  This  is  a  use  which  is  growing  at 
even  a  faster  rate,  proportionately,  than  California's  population.  Meeting  the  de- 
mands of  this  use,  under  the  concept  of  multiple  use  management,  requires  that  we 
take  advantage  of  every  means  to  maintain  or  enhance  recreation  and  wildlife 
values  and  opportunities.  More  often  than  not,  these  are  dominant  values  in  the 
locations  where  water  development  opportunities  exist. 

It  is  clearly  the  responsibility  of  the  project  agency  in  the  development  of  water 
resources  to  maintain  the  existing  recreation  and  wildlife  values.  Where  it  is  practi- 
cable and  reasonable  to  enhance  recTeation  and  wildlife  values  in  the  development 
of  the  project,  the  agency  should  include  such  measures.  Stabilization  of  downstream 
v/aterflow  in  streams  is  an  example  of  such  a  measure. 

In  view  of  this  background,  the  Forest  Service  will  consider  the  corollary  values 
for  recreation  and  wildlife  development  in  every  application  for  use  of  national  forest 
land  for  water  storage.  We  believe  it  is  in  the  public  interest  that  these  values  be 
given  full  consideration  in  the  plans  for  any  water  development  project.  Such  con- 
sideration should  include  not  only  preserving  existing  recreation  and  wildlife  values 
but  should  also  inrfude  enhancing  them,  if  possible. 

The  Forest  Service  considers  the  development  of  water  facilities  for  irrigation, 
power,  or  other  purposes  a  proper  responsibility  of  the  developing  agency,  including 
such  features  as  will  protect  and,  to  the  degree  practicable,  enhance  the  recreation 
and  wildlife  values  affected.  Permits  for  such  projects  by  governmental  agencits 
carry  no  charge  for  use  of  public  lands.  They  anticipate  and  reiiuire  free  pu!)lic 
use  of  the  facility  for  such  recreation  and  other  purposes  as  will  not  unduly  inter- 
fere with  the  primary  purpose  of  the  project  facilities. 

The  Forest  Service  accepts  as  its  responsibility  on  national  forest  land  the  de- 
velopment, operation  and  maintenance  of  recreation  facilities  including  service  roads, 
camp  and  picnic  ground  facilities,  fire  protection,  water  supply,  and  sanitation  serv- 
ice as  a  part  of  its  multiple  use  management  responsibilities. 

Similarly,  the  Forest  Service  accepts  certain  responsibilities  for  the  manipulation 
of  wildlife  habitat  as  a  part  of  the  multiple  use  program  of  national  forest  lands. 
These  responsibilities  have  been  agreed  upon  with  game  and  fish  commissioners, 
administrators,  and  other  organizations.  These  understandings  provide  for  some 
flexibility  and  adjustment  to  meet  local  situations,  but  reflect  these  principles: 

1.  Manipulation  of  habitat — since  it  deals  with  the  vegetative  cover  and  with 
water — has  such  an  important  bearing  on  other  multiple  use  values  that  improve- 
ment programs  for  this  resource  are  clearly  Forest  Service  responsibilities. 

2.  Development  of  streamflow  maintenance  dams,  fish  screens,  and  other  struc- 
tural type  projects  are  clearly  related  to  control  of  fish  and  game  populations  and 
are  a  proper  responsibility  of  the  State. 

3.  State  hunting  and  angling  license  fees.  Wildlife  Conservation  Board  moneys 
and  federal  aid  funds  are  available  for  engineering  works  and  for  co-operative 
habitat  improvement  projects  to  benefit  wildlife.  Co-operative  arrangements  for 
optimum  development  of  the  wildlife  resource  consistent  with  other  multiple  use 
responsibilities  will  be  worked  out  with  the  State  Department  of  Fish  and  Game 
and  the  U.  S.  Fish  and  Wildlife  Service. 

We  anticipate  that  appropriation  action  by  Congress  will  be  suflicient  to  imple- 
ment these  responsibilities  since  they  are  covered  by  existing  authorization  and 
established  policy.  At  the  same  time,  we  do  not  need  to  advise  you  gentlemen  that 
no  one  is  authorized  to  incur  expenses  in  advance  of  appropriation  by  Congress. 
(Mr.  Morse  made  the  following  statement  regarding  access  roads  : ) 
We  are  interested.  Any  roads  constructed  in  the  national  forests  would  help  us 
in  the  administration  of  the  forest.  We  have  road  moneys  appropriated  to  us  pri- 
marily for  the  development  and  administration  and  protection  of  the  national  forest. 
The  federal  gas  tax  moneys  are  generally  expected  to  cover  the  public,  the  Federal 
Government's  share  of  the  Interstate  Highway  System,  and  the  United  States  High- 
way System,  and  it  is  expected  that  the  gas  tax  moneys  collected  by  the  State  and 
the  counties  will  provide  the  normal  intercity  type  of  traffic.  There  is  a  partnership 
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arrangement  which  must  be  in  effect,  for  the  most  part,  for  building  higher  standard 
roads  than  are  needed  for  the  forest  areas. 

I  think  it  would  be  primarily  in  the  field  of  recreation  and  improvements.  We  do 
have  some  road  projects  under  way  for  the  harvesting  of  timber  and  for  the  develop- 
ment of  recreation  areas,  but  for  the  most  part,  what  we  have  is  required  on  high 
priority  projects  already  ahead  of  us,  and  I  am  sure  we  couldn't  make  any  com- 
mitments, whether  we  would  be  in  the  roadbuilding  business  and  in  a  position  to 
help  in  the  development  of  the  water  companies. 

(Transcript  of  July  8,  1958,  page  131.) 

STATEMENT  OF  JOSEPH  PATTEN  AND  JAMES  HERBERT 
Shasta  County 

Shasta  County  is  extremely  interested  in  the  development  of  basic  policy  relative 
to  recreation  and  fish  and  wildlife  aspects  of  the  state  water  resources  program. 
The  California  Water  Plan  as  outlined  in  Bulletin  No.  3  proposes  to  make  Redding 
and  vicinity  the  hub  of  future  water  development  in  Northern  California.  Our  county 
alone  contributes  about  7,000,000  acre-feet  annually,  or  roughly  10  percent  of  the 
State's  total  water  supply.  In  addition  to  this,  there  is  a  multitude  of  projects 
planned  in  adjacent  counties,  some  of  which  will  import  substantial  new  supplies 
of  water  from  the  north  coastal  area.  Shasta  County  is  the  gateway  to  the  Shasta- 
Cascade  Wonderland,  containing  the  finest  potential  recreational  areas  in  the  State 
of  California.  At  the  present  time  recreation  is  considered  at  least  the  second  most 
important  industry  in  the  area. 

Recreation  and  development  of  fish  and  wildlife  is  an  industry,  it  is  a  beneficial 
use  of  water,  and  in  most  cases  a  nonconsumptive  one  incidental  to  the  development 
of  water  for  other  purposes.  In  addition,  they  [sic]  bring  new  money  to  California, 
provide  employment  and  increase  the  u.«:e  of  resources. 

The  people  in  Shasta  County  are  not  without  experience  in  the  matter  of  recrea- 
tion development  as  related  to  water  resources  development.  As  you  know,  the  key 
structure  of  the  Central  Valley  Project,  Shasta  Dam,  is  in  the  heart  of  the  county. 
Federal  policies  to  date  have  not  permitted  the  expenditure  of  funds  necessary  to 
keep  pace  with  the  demands  for  recreational  facilities  on  Shasta  Lake.  The  lake 
has  created  a  new  and  extremely  diversified  fishery  which  is  enjoyed  by  everyone 
from  the  kids  catching  perch  to  the  experts  who  fish  deep  for  the  wary  kamloop 
trout.  Its  popularity,  not  only  for  fishing,  but  water  skiing  and  just  plain  picnicking, 
boating  and  camping,  has  created  a  tremendous  demand  fur  access,  boat  ramps  and 
picnic  and  camping  areas.  Additional  substantial  hydroelectric  developments  have 
been  constructed  in  Shasta  County  by  private  utilities  which  in  some  cases  have 
created  excellent  new  trout  fisheries,  but  in  some  cases  because  of  the  very  nature 
of  the  development   (Pit  River)    the  trout  fishery  has  been  materially  reduced. 

The  State  of  California,  as  we  understand  it,  is  at  the  threshold  of  a  vast  water 
resources  development  program,  namely  an  orderly  development  of  the  succeeding 
units  of  the  California  Water  Plan.  It  is  hoped  that  in  this  stage  of  planning  full 
recognition  of  the  problems  relating  to  recreation  are  given  their  proper  import  by 
state  authorities. 

It  will  interest  you  gentlemen  to  know  that  the  Shasta  County  Board  of  Super- 
visors recognizing  the  deficiencies  in  federal  and  state  participation  as  well  as  private 
enterprise  in  their  attempts  to  meet  the  growing  needs  of  recreationisfs,  has  directed 
our  planning  commission  to  develop  a  master  recreation  plan  for  the  county.  More 
specifically  included  in  this  directive  was  the  development  of  a  master  plan  called 
Unit  No.  1  for  the  proposed  Whiskeytown  recreation  area.  As  you  may  know, 
Whiskeytown  Lake  is  the  third  in  a  series  of  lakes  which  will  be  developed  by  the 
Trinity  River  Project,  and  is  located  on  Clear  Creek  in  Shasta  County.  We  are 
taking  the  initiative  in  attempting  to  develop  a  recreation  program  which  may  be 
administered  by  the  county  for  the  greatest  utilization  of  this  lake  as  a  recreation 
resource  and  to  provide  a  place  for  capital  investment,  the  broadening  of  the  county 
tax  base,  and  the  opening  up  of  an  area  for  those  who  want  outdoor  recreation. 

The  county's  thinking  at  the  present  moment  on  recreational  development  is 
taking  form  and  interest  is  groat.  We  are  not  suggesting  that  counties  get  into  and 
take  over  this  type  development  but  there  is  a  place  for  county  government  to  assist 
in  the  planning  and  to  co-ordinate  planning  by  all  agencies  undertaking  water  re- 
sources development.  Along  with  this  must  come  financial  aid  by  the  agency  con- 
structing the  water  development  projects. 
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As  to  basic  policy  for  investment  of  funds  for  recrention  facilities,  including  access 
thereto,  historically  there  is  insufficient  precedent  to  indicate  a  method  of  procedure. 
The  Federal  Government  presently  provides  for  mininuim  l)asic  facilities  which 
include  access  roads,  sanitary  facilities,  water  supply,  parkinsr,  camping  and  picnic 
areas  and  launching  ramps.  These  improvements  are  included  in  the  overall  cost  of 
the  project  and  are  considered  nonreimbursable  because  of  their  use  by  the  general 
public  and  the  indirect  benefits  which  result  from  them. 

(Transcript  of  July  8,  1958,  page  145.) 

QUESTIONNAIRE  ON  RECREATION  REPAYMENT 

The  Subcommittee  on  Economic  and  Financial  Policy  for  State  Water  Projects 
was  organized  pursuant  to  Assembly  Concurrent  Resolution  No.  198  during  last 
summer.  Its  work  during  the  past  year  has  been  devoted  to  the  problems  confronting 
the  State  in  raising  capital  to  construct  water  resources  projects.  The  subcommittee 
is  presently  studying  the  board  field  of  cost  allocation,  repayment  methods  and  the 
degree  of  reimbursability  of  all  the  various  purposes  of  water  projects.  Statements 
were  received  at  the  subcommittee's  June  hearings  from  the  Corps  of  Engineers,  the 
Bureau  of  Reclamation  and  the  Department  of  Water  Resources  which  described 
their  policies  and  practices  in  these  matters. 

With  this  background,  the  subcommittee  is  scheduling  hearings  during  the  summer 
and  fall  months  on  the  problems  of  repayment  methods  and  degrees  of  reimbursa- 
bility for  each  project  pui-pose,  starting  first  with  fish  and  wildlife  and  recreational 
features  of  projects  and  then  progressing  in  turn  to  irrigation,  municipal  and  indus- 
trial water  and  other  project  purposes.  The  subcommittee  has  scheduled  a  hearing 
on  July  8  in  Sacramento  which  will  lead  off  the  subject  of  recreation  and  fish  and 
wildlife.  The  Department  of  Fish  and  Game,  the  Division  of  Beaches  and  Parks, 
the  California  Public  Outdoor  Recreation  Planning  Commission  and  the  Division  of 
Small  Craft  Harbors  will  present  their  views  on  recreational  development  of  water 
resources  projects.  Statewide  agencies  such  as  the  chamber  of  commerce,  the  Cali- 
fornia Wildlife  Association,  the  Pacific  Inter-Club  Yacht  Association,  and  similar 
interested  statewide  representatives  of  the  recreational  users  of  water  projects  will 
be  requested  to  present  their  general  attitudes. 

The  Sacramento  hearing  will  be  followed  by  field  hearings,  the  first  of  which  will 
be  in  Eureka  on  July  10,  to  secure  the  views  of  local  interests  directly  involved  in 
recreational  project  areas.  Pending  the  completion  of  a  local  study  of  i-ecreational 
programs  and  policies  for  certain  areas  of  the  northeastern  part  of  the  State,  the 
subcommittee  is  beginning  its  field  hearings  on  fish,  wildlife  and  recreation  in 
the  northwestern  part  of  the  State  at  Eureka  on  July  10.  The  questions  reproduced 
below  have  been  prepared  for  use  of  local  interests  in  appearing  before  the  sub- 
committee. It  lists  some  of  the  fundamental  questions  which  the  subcommittee  will 
have  to  consider  in  arriving  at  solutions  to  the  problems  before  it.  The  northern 
areas  outside  of  the  Upper  Feather  River  Service  area  may  not  be  too  conversant 
with  some  of  these  problems  and  less  able  to  formulate  very  specific  and  detailed 
statements  and  recommendations  for  the  subcommittee.  However,  since  all  northern 
areas  are  equally  interested  in  the  recreational  problem,  the  subcommittee  feels  that 
all  views  and  contributions  are  most  important  even  though  the  initial  focus  of 
project  interest  is  in  the  Upper  Feather  River  area. 

In  undertaking  field  hearings  on  the  problems  of  recreational  development  the 
subcommittee  wishes  to  hear  from  the  county  supervisors,  local  chambers  of  com- 
merce, recreation  associations,  etc.  The  subcommittee  seeks  to  understand  the  prob- 
lems of  local  areas  and  counties  and  to  gain  knowledge  of  their  limitations  and 
capabilities.  For  example,  the  subcommittee  has  already  received  some  testimony 
concerning  the  Russian  River  project  which  describes  how  Sonoma  County  raised 
some  of  the  capital  to  pay  for  the  construction  of  the  recreational  and  water  con- 
servation features  of  a  Corps  of  Engineers  water  project.  Likewise  the  Bureau  of 
Reclamation  has  described  its  experiences  at  the  Cachuma,  Santa  Maria  and  the 
Solano  projects  where  a  oountywide  tax  was  levied  to  assist  in  the  repayment  of 
project  costs. 

The  subcommittee  has  already  found  that  the  raising  of  sufficient  capital  by  the 
State  to  construct  the  Feather  Riv<'r  project  and  other  state  projects  will  be  difficult 
and  that  careful  study  must  be  given  to  securing  repayment  of  as  much  of  these 
capital  costs  by  project  beneficiaries  as  is  possible.  As  a  result,  the  subcommittee  is 
now  studying  formulation  of  a  fair,  equitable  and  sound  policy  the  State  can  follow 
in  financing  the  construction  and  securing  repayment  of  construction  costs  of  state 
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projects.  Essentially  this  means  exploring  the  desirahility  of,  and  possible  ways  and 
means  by  which  local  interests  can  assist,  to  the  extent  they  are  able,  in  financinpr 
recreational  and  other  features  of  a  project.  In  the  same  way  the  subcommittee  must 
explore  the  extent  local  interests  are  able  and  willing  to  assume  some  degree  of 
responsibility  for  repayment  of  project  costs.  Of  course  one  of  the  principal  matters 
involved  in  answering  these  i)roblems  is  determining  whether  the  State,  local  dis- 
tricts, counties,  etc.,  shall  operate  and  maintain  the  recreational  features  of  the 
project. 

The  u.se  of  special  districts,  counties  and  municipalities  to  operate  and  maintain 
recreational  features  of  water  resources  projects  appears  to  offer  unusual  oppor- 
tunities for  co-operation  with  the  State.  In  addition  such  local  governmental  units 
are  well  suited  to  collect  fees  for  use  of  the  recreational  features  or  to  secure  tax 
revenues  from  the  recreational  industries  related  to  the  project  to  pay  for  operation 
and  maintenance  costs  of  the  project  and  perhaps  repay  some  of  the  allocated  costs. 
In  this  way  it  may  be  possible  to  secure  some  revenues  directly  from  beneficiaries  of 
the  recreational  features. 

Later  in  the  summer  the  subcommittee  Avill  undertake  similar  hearings  in  other 
parts  of  the  State  relating  to  other  project  purposes.  It  is  felt  desirable  to  explore 
the  problems  of  reimbursability  and  repayment  for  all  project  purposes  before 
drawing  any  conclusions  on  each  project  purpose. 

The  questions  the  subcommittee  would  appreciate  having  answered  are  reproduced 
below  : 

1.  What  is  your  view  on  recreation  as  an  industry  upon  which  your  locality  can 
base  a  growing  economy? 

2.  What  role  do  you  feel  water  resources  projects  with  recreational  features  will 
play  in  the  economic  growth  of  your  locality? 

3.  What  companion  or  other  recreational  development  is  possible  in  your  locality 
upon  which  a  compli>nientary  recreational  expansion  can  be  based  such  as  skiing, 
development  of  existing  lakes  or  reservoirs,  unique  geographical  features,  existing 
resorts  and  fishing  resources,  etc.? 

4.  Do  you  have  any  opinions  or  data  on  the  ability  of  a  recreational  industry  to 
repay  any  of  the  costs  involved  in  the  state  construction  of  water  i)rojects  which 
store  water  especially  for  recreation  or  for  fish  and  wildlife?  If  you  feel  that  any 
repayment  of  these  costs  is  feasible,  to  what  extent  should  they  be  repai<l?  Over  how 
long  a  period  and  by  what  means? 

5.  Do  you  feel  that  operation  by  a  local  district  or  d'unty  of  recreational  features 
of  state  projects  is  feasible  or  desirable?  Tould  such  a  district  or  agency  be  organ- 
ized? Would  it  facilitate  repayment?  Is  there  any  possibility  that  such  a  district 
could  assist  in  financing  a  part  of  the  project  construction  costs,  or  only  operation 
and  maintenance? 

6.  Woidd  it  be  feasible  for  a  district  or  county  to  collect  admission  fees  for  use  of 
the  recreational  features,  to  levy  taxes  against  resort  property,  cabins,  etc.,  or  to 
lease  land  for  private  development  in  such  a  manner  as  to  raise  funds  to  h(>lp  rejiay 
project  construction  costs? 

June  12, 1958 

STATEMENT  OF  WILLIAM  FAIRBANK,  JR. 
Department  of  Water  Resources 

The  California  Water  Plan  consists  of  two  major  categories  of  works.  The  first 
category  embraces  locsil  development  works  designed  to  meet  present  and  future 
water  needs  in  each  area  of  the  State.  The  second  category  comprises  a  major 
system  of  works  for  conservation,  both  for  local  needs  and  to  export  surplus 
waters  from  the  north  coastal  area  and  the  Sacramento  River  Basin,  and  to  transfer 
these  waters  to  areas  of  deficiency  elsewhere  in  the  State.  This  vast  system  of  works 
would  reach  from  the  Oregon  border  on  the  north  to  the  Mexican  ])order  on  the 
south   and  has  been   designated   the   "California   Aqueduct   System." 

In  the  north  coastal  area  the  plan  points  out  the  possibility  of  constructing  some 
r»0  dams  and  reservoirs  to  provide  the  necessary  water  to  meet  ultimate  local  re- 
quirements for  agricultural,  municipal,  industrial  and  recreational  use.  In  addition 
it  outlines  the  development  of  1.")  large  dams  and  reservoirs  that  could  make  avail- 
able more  than  n,n(K).r»fM)  iurf  feet  of  water  for  export  through  the  California 
Aqueduct  System. 
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Fisheries,  wildlife  and  recreation  matters  began  to  receive  attention  in  the  very 
early  stages  of  the  statewide  water  resources  investigation.  In  the  beginning  the 
attention  consisted  largely  of  the  collection  of  basic  data  and  evaluation  of  problems 
with  the  co-operation  of  agencies  and  groups  concerned  with  recreation  throughout 
the  State.  About  midway  in  the  investigation,  we  obtained  the  services  of  specialists 
from  the  Department  of  Fish  and  Game  to  assist  us  in  the  technical  aspects  of  our 
problems. 

Recreation  can  involve  the  use  of  the  very  simplest  of  resources  or  facilities,  and 
can  also  involve  i-esources  or  facilities  that  are  highly  specialized  and  complex.  In 
the  north  coastal  area  one  of  the  resources  presently  supporting  major  recreational 
use  is  of  the  specialized  and  complex  type — the  salmon  and  steelhead  fishery.  Salmon 
and  steelhead  have  complex  life  cycles  which  make  them  entirely  dependent  upon 
each  of  a  series  of  events  extending  from  their  beginnings  in  streams,  through  their 
period  of  major  growth  in  the  ocean,  to  their  return  for  spawning  in  fresh  water. 
Unfortunately,  by  their  very  nature,  engineering  works  designed  to  capture  and 
store  water  interfere  with  the  life  cycles  of  salmon  and  steelhead  in  most  instances. 

We  found  in  the  early  stages  of  preparing  the  California  Water  Plan  that  a 
major  concern  of  recreation  agencies  in  the  north  coastal  area  was  the  perpetuation 
of  the  salmon  and  steelhead  resources.  Three  other  factors  were  also  stressed  as 
being  of  major  concern  to  recreation.  They  were:  (1)  preservtion  of  major  scenic 
attractions  such  as  the  redwood  groves  now  in  the  State  Park  System;  (2)  main- 
tenance of  year-round  flow  in  all  streams,  not  only  for  fisheries,  but  for  other 
recreational  and  esthetic  considerations  as  well;  and  (3)  full  utilization  of  all  water 
areas  and  adjacent  lands  by  providing  the  necessary  access  and  facilities.  These  three 
major  recreation  factors  were  kept  before  us  throughout  the  investigation  and  have 
materially  influenced  the  plan. 

The  factor  presenting  the  most  serious  problem  is  that  of  preserving  salmon  and 
steelhead  fisheries.  Some  of  the  dams,  particularly  the  larger  ones  which  would 
provide  water  for  export,  would  prevent  salmon  and  steelhead  from  reaching  many 
of  their  natural  spawning  areas.  In  order  to  compensate  for  lost  spawning  grounds, 
and  to  preserve  these  resources  to  the  greatest  possible  degree,  the  plan  contem- 
plates full  use  of  fish  protective  measures  where  feasible.  Salmon  and  steelhead  hatch- 
eries would  be  provided  below  dams  and  artificial  spawning  channels  and,  if  proved 
successful,  would  be  installed  at  critical  locations.  Releases  from  storage  would  be 
made  so  that  natural  spawning  areas  remaining  below  dams  would  be  usable  by 
these  fish. 

Those  factors  mentioned  above  are  the  methods  that  might  normally  be  used  to 
prevent  losses  to  existing  fisheries  resources,  but  we  felt  that  they  would  not  provide 
all  that  we  might  hope  to  accomplish.  Since  our  legislative  direction  called  for  full 
consideration  of  fish,  wildlife  and  recreation  as  beneficial  uses  of  water,  we  con- 
sidered the  development  of  water  specifically  or  primarily  for  recreational  purposes. 

These  studies  led  us  to  streams  where  low  summer  flows  seriously  handicap  the 
production  of  fisheries  and  inhibit  general  recreational  use  as  well.  Such  rivers  as 
the  Navarro,  the  Big,  and  the  Mattole  produce  .salmon  and  steelhead  now.  The 
major  limiting  factor  on  their  production,  however,  is  low  flow  in  the  summer  and 
fall.  Flows  on  these  and  similar  streams  are  frequently  so  low  that  portions  of 
them  dry  up  entirely,  water  often  reaches  excessively  high  temperatures,  and  they 
frequently  Ijecome  clogged  by  growths  of  algae.  Streams  of  this  type  are  not 
considered  as  potential  sources  of  water  for  export  for  various  reasons.  Since  they 
have  only  relatively  minor  local  requirements  to  meet,  ample  opportunities  exist 
for  increasing  recreation  capacities  by  regulating  water  supplies.  In  a  sense,  one 
might  consider  several  of  these  streams  as  largely  dedicated  to  fisheries  and  recrea- 
tion under  the  California  Water  Plan. 

Augmenting  low  flows  by  water  developed  in  headwater  storage  is  considered  the 
most  feasible  means  of  enhancing  conditions  for  salmon  and  steelhead  in  many 
California  streams.  We  adopted  this  concept  in  the  development  of  the  California 
Water  Plan  in  the  north  coastal  area.  In  stream  flow  maintenance  projects,  benefits 
accrue  not  only  to  fish  populations  and  anglers,  but  to  practically  all  other  recre- 
ational uses  involving  the  stream  or  adjacent  lands. 

In  planning  stream  flow  maintenance  projects,  a  dam  site  near  or  above  the 
upstream  limits  of  fish  migration  was  selected,  if  possible.  The  size  of  the  dam 
and  reservoir  took  into  consideration  the  quantity  of  flow  desired  in  downstream 
areas  and  the  amount  of  holdover  storage  required  to  retain  the  recreational  char- 
acteristics of  the  reservoir. 
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Altogether  15  such  projects  were  included  in  the  California  Water  Plan  for  the 
north  coastal  area.  They  are  located  on  the  (iualala,  (iarcia,  Navarro,  Big,  Bear 
and  Mattole  Kivors,  liedwood  ('r.-eU,  and  on  trihutarics  of  the  Eel  River.  They 
would  directly  benefit  the  recreation  potential  of  416  miles  of  streams  by  adding  from 
10  to  55  second-feet  to  naturally  occurring  summer  flows.  One  nonrocrcational 
industry  that  would  likewise  be  benefited  is  the  commercial  fishing  industry  since 
some  of  the  increased  salmon  population  would  no  doubt  be  taken  by  commercial 
trollers  off  the  coast. 

Branscomb  Reservoir,  located  well  upstream  on  the  South  Fork  Eel  River,  about 
five  miles  northwest  of  the  community  of  Branscomb,  is  one  of  these  stream  flow 
maintenance  projects  which  may  be  found  feasible  for  early  c-onstruction.  This 
project  would  substantially  benefit  the  already  established  recreation  areas  along 
the  South  Fork  Eel  River.  A  170-foot  dam  at  this  site  would  impound  a  l)80-acre 
reservoir  with  a  capacity  of  56,()0()  acre-feet.  This  water  could  provide  a  100 
second-foot  minimum  flow  in  the  river  as  measured  at  the  mouth  of  Rattlesnake 
Creek  a  short  distance  downstream.  This  project  would  greatly  increase  the  quality 
of  fisheries'  habitat  in  the  South  Fork  Eel  River  and  benefit  all  recreation  along  the 
stream.  The  reservoir  itself  would  also  provide  an  attractive  recreation  area.  The 
department,  with  funds  appropriated  in  the  last  legi.slative  session,  is  just  undertak- 
ing detailed  studies  of  this  project  to  determine  the  si)ecitic  kinds  and  amounts  of 
recreation  benefits  and  other  factors  necessary  to  determine  its  feasibility. 

Included  also  are  25  reservoirs  planned  primarily  for  development  of  water 
supplies  to  meet  increased  consumptive  use  in  the  noi-th  coastal  area.  In  almost  all 
instances  the.se  dams  were  located  .so  as  not  to  interfere  with  recreational  resources 
or  uses  but,  in  fact,  enhance  them.  In  addition,  10  reservoirs  would  provide  water 
for  both  consumptive  use  and  stream  flow  maintenance  as  well.  The  majority  of  the 
projects  planned  to  meet  increased  consumptive  use  and  all  of  them  that  would 
contrii)ute  to  maintaining  stream  liow  would  provide  rescrxoir  recreational  oppor- 
tunities. This  same  situation  is  true  for  the  major  export  projects  as  well  for  each 
of  their  reservoirs  would  support  resident  game  fish  populations  and  would  be 
suitable  for  a  wide  variety  of  aquatic  recreation  activities. 

What  is  the  significance  of  the  projects  and  operations  that  have  been  incorporated 
into  the  California  Water  Plan  for  the  purpose  of  preserving  or  enhancing  recrea- 
tion? And,  how  well  would  they  do  the  job? 

Considering  the  overall  field  of  recreation,  substantial  benefits  would  result  under 
the  California  Water  Plan  in  the  north  coastal  area.  Some  of  its  segments,  however, 
might  be  harmed.  We  would  have  to  wait  and  see  if  stream  flow  maintenance, 
hatcheries,  and  artificial  spawning  channels  can  offset  the  loss  of  some  of  the  main 
salmon  and  steelhead  spawning  areas.  We  feel  that  by  these  methods,  plus  advances 
in  fi.'^heries  technology,  anadramous  fish  losses  would  be  held  to  a  minimum  and 
might  not  occur. 

The  types  of  recreation  that  would  benefit  most  substantially  would  be  those 
involving  the  use  of  reservoirs  and  adjoining  lands.  Large  reservoirs  in  California 
and  elsewhere  have  proven  to  be  well  suited  to  ma.ss  recreation  such  as  boating,  water 
skiing,  fishing  and  swimlmng. 

An  average  weekend  crowd  at  some  of  the  larger  reservoirs  in  the  Central  Valley 
area  is  on  the  order  of  20,000  to  30,000  people.  There  is  every  reason  to  believe 
that  such  use  will  occur  here  in  the  north  coastal  area  in  the  future.  This  will 
be  facilitated  l)y  belter  roads  and  other  transportation  facilities  and  the  desire 
and  economic  ability  of  our  urban  population  to  enjoy  the  recreational  opportunities 
that  are  associated  with  water  development. 

We  feel  that  the  Legislature  had  accepted  a  substantial  part  of  public  outdoor 
recreational  development  as  an  obligation  of  the  State.  There  has  iK-en,  however,  no 
clear  determination  made  of  the  roles  and  responsibilities  of  the  various  agencies, 
both  public  and  private,  in  planning,  construction,  operation  and  financing  of  public 
recreational  facilities.  The  jirincipal  purpose  of  the  Public  Outdoor  Recreation  Plan 
study  is  to  provide  the  Ivogislature  with  information,  facts  and  recominciidations  that 
will  lead  to  the  establi.shment  of  more  specific  policy  and  plans  for  orderly  develop- 
ment of  the  State's  outdfX)r  recreational  resources. 

Insofar  as  implementing  recreational  development  of  state-constructed  water  proj- 
ects is  concerned,  there  are  likewise  a  number  of  questions  to  bo  answered.  The 
department  has  recommended  that  costs  of  state  water  projects  allocated  to  fish 
and  wildlife  protection  and  enhancement  should  be  nonreimbursable  as  should  the 
costs  allocated  to  public  recreational  facilities  as.sociated  with  these  projects.  In 
addition,  the  question  of  responsibility  for  operation  and  maintenance  of  the  devel- 
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oped  recreation  facilities  must  be  further  clarified.  The  department  recommends  that 
the  operation  and  maintenance  costs  bo  borne  by  the  agency  designated  to  operate 
the  facilities  and  believes  that  the  agency  should  be  allowed  and  even  encouraged 
to  recover  all  or  part  of  the  expenses  by  charging  fees  of  the  recreational  users. 

Insofar  as  state  agencies  are  concerned,  the  department  feels  that  it  would  be 
highly  desirable  for  a  single  agency  to  be  held  responsible  for  co-ordinating  the  efforts 
of  all,  not  only  in  planning  and  land  acquisition,  but  in  the  development  of  recrea- 
tional facilities  at  state-constructed  projects.  The  Legislature  has  placed  the  respon- 
sibility on  the  department  for  integrating  recreation  with  water  development  plan- 
ning work.  Through  Assembly  Bill  No.  86  (now  Chapter  101,  Statutes  of  1958) 
enacted  at  the  1958  Session  of  the  Legislature,  it  further  clarified  the  department's 
recreation  planning  responsibilities  and  gave  the  department  authority  to  acquire 
land  for  recreational  purposes  as  authorized  by  the  Legislature.  The  department 
will  have  the  responsibility  for  constructing  state  projects  and  administering  the 
reservoir  and  other  water  control  features.  Our  recent  experience  now  leads  us  to 
the  conclusion  that  the  department  is  also  the  logical  agency  to  co-ordinate  the  rec- 
reational development  phases. 

To  insure  the  co-ordinated  development  of  these  facilities  and  provide  some  prac- 
tical means  for  their  operation,  we  would  recommend  that  the  department  be  given 
two  additional  responsibilities.  These  would  include:  (1)  the  authority  for  imple- 
menting recreational  development  plans,  including  construction  work  after  the  proj- 
ects are  authorized  for  construction  and  funds  have  been  approved  therefore ;  and 
(2)  insuring  that  these  recreation  developments  and  facilities  are  properly  admin- 
istered, managed  and  maintained  after  construction.  In  exercising  this  authority 
and  fulfilling  these  responsibilities,  we  believe  the  department  must  co-operate  with 
other  concerned  federal,  state  and  local  agencies  such  as  counties,  cities  and  public 
districts. 

As  we  see  this  responsibility  for  executing  recreational  development  at  a  state 
project,  the  role  of  the  department  would  be  that  of  a  co-ordinating  and  facilitating 
agency,  not  an  operating  agency.  We  reiterate  that  at  a  single  large  reservoir,  it 
may  be  appropriate  for  public  facilities  to  be  operated  by  the  Federal  Government, 
the  State  Division  of  Beaches  and  Parks,  the  counties,  or  perhaps  by  public  districts. 

STATEMENT  BY  HARRY  W.  GRAHAM,  JR. 

North  Coast  Timber  Association  and  Assistant  Secretary, 

Humboldt  Citizens  Public  Expenditure  Committee 

The  kinds  of  recreational  development  resulting  after  construction  of  state  water 
projects,  which  the  timber  industry  and  other  taxpayers  of  this  area  would  most 
like  to  see  developed,  is  that  based  on  investment  of  private  capital  and  the  use  of 
private  initiative  in  the  development  of  local  recreational  projects. 

The  fact  that  Humboldt  and  Del  Norte  Counties  have  a  difficult  time  in  financing 
local  government  activities,  because  of  extraordinary  large  amounts  of  public  lands 
being  off  of  the  tax  rolls  has  been  substantiated  by  action  of  the  Legislature  in 
approving  the  "In  Lieu  Tax  Bill"  which  in  1957  established  a  hai-dship  basis  for 
Humboldt,  Del  Norte,  and  two  other  counties.  With  large  amounts  of  valuable  land 
being  off  the  tax  rolls,  this  area  has  an  extremely  difficult  time  in  financing  presently 
needed  governmental  services.  It  is  thus  hoped  that  no  effort  will  be  made  in  this 
area  to  place  any  additional  land  on  public  ownership  for  recreational  purposes  as 
a  result  of  possible  state  water  project  developments. 

In  the  event  that  there  should  be  demonstrated  and  justified  need  for  providing 
certain  recreational  services  or  facilities  adjacent  to  state  water  project  develop- 
ments where  private  capital  or  initiative  appear  unwilling  or  unable  to  meet  these 
needs,  it  is  then  felt  that  such  needs  should  be  taken  care  of  through  one  of  the 
several  local  government  jurisdictions  who  presently  have  legal  authority  to  perform 
such  functions.  Consistent  with  the  recognized  government  principal  of  those  who 
receive  benefits  should  pay  for  them,  it  is  recommended  that  rather  than  the  general 
county  taking  on  such  a  function  with  cost  burden  being  spread  over  the  entire 
county,  that  either  local  recreation  districts,  school  districts,  or  cities  should  be  the 
means  to  provide  specialized  recreational  services  in  one  area  where  only  a  small 
portion  of  the  county's  population  might  benefit.  As  much  as  possible  of  the  expenses 
of  such  programs  should  be  paid  by  fees  charged  to  users. 

The  need  for  constructing  major  state  water  projects  should  be  solely  justified  on 
the  basis  of  the  water  and  related  economic  benefits  that  might  accrue  from  such  a 
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project.  The  concept  that  local  jurisdictions  and  taxpayers  should  contemplate  con- 
tributinjj  to  the  capital  cost  of  such  projects  because  of  some  recreational  benefit 
is  one  to  which  we  are  firmly  opposed.  The  needs  for  water  and  proper  and  just 
solutions  of  the  ways  of  solving  these  needs  are  a  statewide  problem  and  should 
be  financed  solely  by  state  funds.  If  there  is  any  recreational  benefit  for  local  areas 
from  the  construction  of  state  water  projects,  it  probably  would  only  replace  the 
value  lost  from  the  tax  rolls  by  the  acquiring  by  the  State  of  lands  for  state  water 
projects. 

If  there  is  statewide  need  for  development  of  major  recreational  facilities,  then 
this  need  should  be  met  by  expenditure  of  state  funds.  By  far  the  largest  number  of 
people  in  California  live  in  a  few  metropolitan  areas.  If  the  recreational  needs  of 
these  metropolitan  areas  are  to  be  solved  by  facilities  in  rural  areas,  such  as  Hum- 
boldt and  Del  Norte,  then  it  should  be  paid  for  by  state  funds  the  bulk  of  which 
come  from  the  metropolitan  areas. 

(Transcript  of  July  10,  19.58,  page  59.) 

STATEMENT  BY  R.  F.  DENBO 
Eureka  Chamber  of  Commerce  and  Humboldt  County  Board  of  Trade 

Iluniboldt  County  has  3.6?>4  square  miles  or  2,280,720  acres.  There  are  over  800 
miles  of  fishing  streams  in  the  county,  and  the  coastline  is  more  than  145  miles 
in  length.  Therefore,  recreation  plays  a  very   dominant  part   in  our  economy. 

Our  basic  economy  consists  of : 

(1)  Lumber— 73.25  percent $120,000,000 

(2)  Recreation— 13.42  percent 22,000,000 

(3)  Agriculture— 7.22  percent 11.810,093 

(4)  Commercial  fishing— i.21  percent 7,000,000 

(5)  Sports  fishing — 1.22  percent    (from 

people  outside  the  area) 2,000,000 

.68  percent   (from  people  within  the  county) 1,000,000 

Total   sports   fishing 3,000,000 

Therefore,  as  recreation  is  our  second  base  economy,  we  view  it  with  a  great  deal 
of  concern.  The  Humboldt  County  Board  of  Trade  and  the  Eureka  Chamber  of 
Commerce  spend  approximately  $30,000  per  year  promoting  and  advertising  recre- 
ation and  tourist  visitor  travel. 

We  doubt  very  much  if  any  particular  lake,  stream  or  water  project,  where 
there  is  a  great  deal  of  cost  involved,  has  been,  or  ever  will  be,  paid  off  by  recreation 
alone.  Sportsmen  of  California  and  of  the  Nation  should  pay  their  own  way.  All 
of  us  are  sportsmen  in  one  way  or  another.  Because  we  like  to  catch  a  fish  or 
shoot  a  bird  or  a  deer  does  not  give  us  the  right  to  ask  every  other  citizen  to  see 
that  the  deer,  bird,  duck,  or  fish  are  there  to  shoot  or  catch  at  our  convenience 
but  at  the  other  citizens'  expense.  We  should  always  take  into  consideration  the 
fact  that  before  a  man  is  a  sportsman  he  either  must  have  a  job  or  he  must  have 
inherited  the  money  to  buy  his  license  for  fishing,  hunting,  skiing,  or  boating.  In 
this  State  we  do  not  consider  tliat  there  i.s  economic  or  moral  justification  for 
building  dams  which  are  costly  to  impound  water  for  only  fish,  wildlife  and  recre- 
ation. Southern  California  and  the  Valley  are  thirsting  for  water,  and  in  another 
25  to  50  years  it  could  be  that  America  may  need  more  of  its  arid  lands  developed. 
We  should  remember  that  recreation  comes  as  a  by-product  of  commerce  and  in- 
dustry. The  same  as  one  does  not  go  out  in  the  morning  and  say  "Today  I  will  be 
happy,"  one  does  not  say  "I  am  born  for  recreation."  First  there  must  come  a 
job.  When  an  area  develops  a  lake  by  impounding  waters,  the  area  becomes  more 
valuable  and  should  bear  more  of  the  tax  burden.  The  recreational  facilities  that 
automatically  grow  u]^  around  impounded  waters  become  more  valuable  and  should 
bear  more  of  the  tax  l)nrden.  Multipurpose  thini.s  for  agriculture,  domestic,  com- 
merce, industry,  flood  control,  and  recreational  activities,  can  be  made  to  pay  off 
over  a  period  of  20  to  50  years. 

We  question  whether  a  local  district,  or  county  recreational  features  of  state 
projects,  is  feasible  or  desirable.  However,  there  are  many  states  that  do  operate 
under  this  way  of  paying,  and  properly  worked  out  and  managed  are  being  made 
to  pay.  The  possibility  that  the  district  could  assist  in  financing  a  part  of  pro- 
duction cost  is  doubtful. 
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Whoever  establishes  a  recreational  district  should  certainly  charge  admission  fees, 
and  charge  for  the  use  of  certain  recreational  type  of  features  that  are  a  part  of 
the  park  facilities.  We  further  believe  that  taxes  j-hould  be  levied  against  resort 
property  whether  publicly  or  privately  owned.  If  the  State  or  the  Federal  Govern- 
ment owns  too  much  of  the  area  in  any  county  or  state,  there  certainly  needs  to  be 
some  type  of  compensation  such  as  in-lieu  taxes. 

Recreation  is  becoming  more  and  more  a  major  factor  in  the  economy,  the  living 
and  the  daily  life  of  all  America.  Each  year  the  standard  of  living  becomes  higher. 
With  this  higher  standard  of  living  comes  more  leisure  time  for  individuals  to  devote 
to  some   type   of  avocation. 

However,  we  believe  that  the  people  of  America  and  the  State  of  California  should 
be,  and  are,  willing  to  pay  for  their  own  recreation.  Recreation,  we  must  remember, 
is  big  business,  but  it  comes  as  a  by-product  of  stable  employment  and  higher 
standards  of  living.  These  are  the  blessings  of  America  and  the  blessings  which 
we  must  keep. 

(Transcript  of  July  10,  1958,  page  80.) 

STATEMENT  OF  NORMAN  H.  CALDWELL 
Santa  Barbara  County 

Following  master  planning,  which  was  done  jointly  by  the  county  and  the 
National  Park  Service,  a  presentation  to  the  State  Board  of  Health,  and  a  series 
of  public  hearings  by  the  County  Planning  Commission  and  Board  of  Supervisors, 
a  50-year  agreement  was  negotiated  between  the  Bureau  of  Reclamation  and  the 
County  of  Santa  Barbara  under  which  the  county  agreed  to  develop  and  opei-ate 
the  Cachuma  Recreation  Area  for  use  by  the  general  public.  The  county  assumed 
control  of  the  area  in  June,  1953,  and  opened  it  for  public  use  on  April  28,  1954. 

Attendance  at  the  recreation  area  has  increased  steadily  since  its  opening,  except 
for  a  dip  in  1956-57  caused  by  poor  fishing  during  the  changeover  from  trout  to  a 
combination  trout  and  warm  water  fishery,  and  by  the  low  water  level  in  the  reser- 
voir. The  high  attendance  during  the  current  season  is  mostly  attributable  to  the 
fact  that  the  lake  filled  this  past  winter. 

The  following  attendance  estimates  for  the  fiscal  years  shown  are  based  on  the 
number  of  camps  and  entrance  tickets  sold  and  are  in  person-days.  No  actual  count 
of  park   users   is   available. 

Fiscal  Year  Attendance 

1954  (April  28-June  30) 50,000 

1954-55 200,000 

1955-56 250,000 

1956-57 230,000 

1957-58 300,000 

1958-59   (July  and  August  only) 150,000 

A  complete  financial  report  by  years  of  operation,  as  reported  to  the  board  of 
supervisors  by  the  county  auditor,  is  included  as  Appendix  I  attached  hereto. 
This  shows  a  steady  increase  in  revenues  except  for  the  one  year  1956-57  mentioned 
previously.  This  increase  is  caused  both  by  the  increased  development  at  the  recre- 
ation area  and  by  the  increasing  popularity  of  the  area  with  the  public. 

Appendix  II  shows  a  breakdown  of  receipts  by  source  for  the  Fiscal  Year  1957-58. 
This  indicates  a  total  annual  income  of  $93,615.02  from  all  sources.  The  current 
season  of  1958  is  showing  very  much  better  receipts  than  the  first  six  months  of  the 
fiscal  period,  $48,621. .55  having  been  taken  in  exclusive  of  concessions  and  leases 
during  the  first  six  months  of  calendar  1958. 

The  total  operating  cost  since  control  of  the  area  was  assumed  by  the  county  in 
June  of  1953  to  July  1,  1958,  has  been  $275,777.97  as  indicated  in  Appendix  I. 
This  figure  is  exclusive  of  administrative  costs  outside  the  park  and  maintenance 
not  charged  to  the  park  budget.  Operating  costs  have  increased  with  the  use  of  the 
park  and  are  relatively  heavy  for  salaries  because  of  the  continuous  patrol  on  land 
and  water  to  prom^ote  safety  and  avoid  pollution  of  the  waters  of  the  lake.  Although 
technically  a  multipurpose  reservoir,  Cachuma  Lake  water  is  used  for  domestic 
purposes  with  dual  chlorination,  making  the  strict  control  exercised  at  the  recreation 
area    necessary.    The    maintenance    and    operation    budget   for    1958-59    is    $95,767. 

As  shown  in  Appendix  I,  the  total  capital  investment  for  recreation  at  Cachuma 
totals    $304,720.40   from    the    beginning    of    the    development    through    June,    1958. 
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Capital  expenditures  arc  now  proceeding  at  a  much  slower  rate  than  previously, 
a  total  of  $5,200  being  budgeted  for  capital  outlays  during  the  current  liseal  year. 
As  shown  in  the  Aprwndix  I,  the  county  has  been  partially  reimbursed  for  capital 
outlays  and  can  be  further  reinil)ursed  to  the  amount  of  ."52«;0,7t)l.:^l  from  one-half 
the  net  income  when  available.  Under  the  agreement  with  the  Bureau  of  Ueclama- 
tion  the  other  half  of  the  net  income  can  bo  used  for  further  rccreatioual  develoij- 
ment  in  the  area. 

The  following  charges  are  in  ell'ect  at  the  Cachuma  Recreation  Area  : 

Entrance  parking  fee  per  day  per  carload $0.75 

or 

Annual  pass  for  a  car  and  occupants 3.50 

Cami>ing  per  night  per  camp 1.00 

Youth  groups  camijiug  per  person  per  night -20 

Annual  boat  licenses,  outboards  14  feet  and  under 4.00 

Annual  boat  licenses,  outboards  over  14  feet 6.00 

Annual  inboard  motor  boat  licenses 8.00 

Trailer  dead  storage,  50  cents  per  day  or  per  month 10.00 

Charges  for  services  and  commodities  by  the  various  conces-sioners  are  approved 
by  the  board  of  supervisors  and  must  be  comparable  to  charges  for  like  services  in 
the  general   area. 

With  the  experience  obtained  during  the  1058  season,  it  is  believed  that  the  current 
charge  schedule  is  sufficient  to  pay  for  the  total  cost  of  operation  and  main- 
tenance of  the  area  and  to  mal;e  a  small  annual  repayment  on  the  capital  invest- 
ment. It  is  the  policy  of  the  board  of  supervisors  to  keep  the  charges  for  recreational 
use  at  Cachuma  as  low  as  possible  while  taking  a  small  profit  from  current  operations 
for  amortization  of  capital  costs. 

The  Cachuma  Kecreational  Area  is  operated  by  the  superintendent  of  Cachuma 
I'ark,  an  office  manager,  a  park  foreman  and  eleven  (11)  park  rangers.  Extra 
help  are  employed  during  the  summer  season  up  to  approximately  10  persons. 

It  is  my  opinion  that  recreation  areas  at  water  project  reservoirs  can  be  developed 
and  operated  by  local  governmental  agencies,  providing  a  consistent  and  relatively 
heavy  demand  for  recreation  from  the  people  of  a  metropolitan  area  within  a 
reasonable  driving  distance  exists.  It  is  necessary,  however,  to  either  write  ofif  the 
initial  capital  investment  or  to  amortize  it  over  a  long  period. 

(Mr.  Caldwell,  in  later  testimony,  added  the  following  information  on  project 
revenues : ) 

The  area  was  opened  with  very  little  facilities  and  with  the  county  having  no 
experience  and  not  knowing  too  much  what  to  expect.  It  did  not  do  particularly 
well  the  first  year.  It  did  very  well  the  second  year.  Then  it  lost  money  the  third 
year  and  it  is  in  the  black  as  far  as  operation  costs  are  concerned  this  year.  Our 
total  income  today  from  the  beginning  exceeds  our  total  operating  and  maintenance 
and  salary  costs.  We  have,  according  to  the  auditor's  statement,  recouped  from  the 
reserve  fund  from  $304,000  down  to  $2(J0,000.  It  is  my  opinion  that  with  the 
population  of  tlie  State  increasing  as  it  is,  that  the  county  c-an  eventually  recover 
the  entire  capital  costs. 

APPENDIX   I 

August  28,  1!)58 
Me.  William  N.  Hollisteb,  Chaibman 
Board  of  Supervisors 

Court  House,  Santa  Barbara,  California 
Dear  Mr.  IloUister :  The  following  statements  and  exhibits  are  presented  to  estab- 
lish a  basis  of  accountability,  and  to  comply  with  the  provisions  contained  in 
Contract  No.  14-00-200-000,  dated  January  12,  I'JGo,  between  the  United  Strifes 
Department  of  the  Interior,  Bureau  of  lieclainatiou,  and  the  County  of  Santa 
Barbara,  pertaining  to  the  Cachuma  Recreational  Area. 

Reserve  Funds 

By  mutual  agreement  with  the  bureau,  it  was  not  necessary  to  establish  a  reserve 
fund  for  the  first  five  years  under  the  contract  inasmuch  as  the  county  is  entitled 
to  utilize  all   net  income,   including   reserved   funds,   for  development  of   tlie   park. 
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As  of  January  12,  1958,  the  dispositiou  of  net  income  is  more  restrictive  as  the 
following  contract  provisions  became  effective  : 

(a)  Fifty  percent  of  net  income  may  he  set  aside  for  amortization  and  repayment 
of  prior  capital  expenditures  by  the  coiinty. 

(b)  The  remaining  50  percent  of  net  income  may  be  wholly  or  partially  estab- 
lished in  a  reserve  fund  which  may  be  used  by  the  county  for  further  development. 

By  official  action  on  December  2,  1957,  the  board  of  supervisors  chose  to  effectuate 
the  provisions  contained  in    (a)    and    (b). 

Net  Income 

Shall  mean  income  derived  from  the  operation  of  the  recreational  area,  including 
net  income  from  licenses,  leases,  and  concession  agreements,  after  deducting  all 
expenditures  paid  or  obligated  by  the  county  for  operation  and  maintenance. 

Exhibit  I 

The  data  contained  in  this  exhibit  has  been  compiled  from  the  published  "Annual 
Financial  Report"  of  the  county.  As  shown,  receipts  and  disbursements  have  been 
recorded  in  a  manner  consistent  with  the  terms  of  the  contract.  In  these  recordings, 
we  have  established  that  amount  of  revenue,  exclusive  of  any  reserve  fund,  which 
the  county  is  entitled  to  utilize  during  the  first  five  year  period  for  development  of 
the  park.  Also,  we  have  established  that  amount  of  revenue  to  be  apportioned  to 
reserve  funds  in  accordance  with  provisions  of  the  contract.  Disbursements  have 
been  recorded  in  the  same  manner.  In  this,  we  have  established  expenditures  by  the 
county  for  the  first  five-year  period,  of  which  an  amount,  which  is  shown  in 
Exhibit  II,  is  repayable  to  the  county  by  means  of  the  reserve  fund. 

Exhibit  II 

In  this  exhibit,  is  shown  the  amount  which  is  repayable  to  the  county  through 
the  reserve  fund  and  net  income  to  be  apportioned  and  the  apportionment  of  same. 

General 

In  the  prei)aration  of  this  basis  for  accountability  for  the  Cachuma  Recreational 
Area,  consideration  was  given  to  the  fact  that  a  debit  and  credit  type  of  accounting 
is  not  maintained  by  this  office.  Therefore,  we  will  maintain  a  different  form  of 
accounting,  not  only  for  the  benefit  of  the  bureau  auditors,  but  for  edification  and 
clarity  of  those  concerned.  Furthermore,  by  virtue  of  certain  provisions  of  the 
contract,  we  are  compelled  to  maintain  certain  records  and  facts,  which  are  not 
presented  in  the  "Annual  Financial  Report."  In  the  maintenance  of  these  certain 
records,  we  are  able  to  bring  out  the  following  vital  points  : 

(a)  The  county  does  not  maintain  a  depreciation  schedule  for  any  particular 
phase  of  operation  within  the  county  government.  If  such  a  schedule  were  maintained, 
it  would  not  be  in  favor  of  the  county  by  virtue  of  provision  (a)  in  the  contract, 
wherel)y  the  tounty  is  to  be  repaid  for  capital  expenditures  prior  to  January  12, 
1958.  As  the  contract  is  restrictive  in  the  disposition  of  net  income,  for  accountability 
the  reserve  funds  should  be  maintained,  as  well  as  separate  accounting  records, 
in  order  to  reflect  the  credits,  to  which  the  county  is  entitled,  against  capital  ex- 
penditures. As  the  rpserve  fund  for  repayment  is  established  and  accounts  maintained 
reflecting  the  credits,  the  county  has  complied  with  the  requirements  set  forth  in 
the  contract.  Having  complied  with  these  requirements,  disposition  of  these  moneys 
is  now  up  to  the  discTCtion  of  the  board  of  supervisors.  Thei-efore,  a  transfer  can  be 
made  to  the  reserve  fund  covered  by  provision  (b)  whereby  the  annual  operation 
of  the  area  can  be  reduced  further,  and  annual  budgets  reduced  accordingly. 

(b)  As  shown  in  Exhibit  II,  net  loss  for  the  period  July  1,  1952,  to  June  30, 
19.58,  is  $13,598.86.  While  this  amount  is  exceedingly  small  in  comparison  to  the 
amount  invested,  that  portion  of  capital  expenditures  which  is  to  be  repaid  from  net 
income  should  not  be  considered  as  a  loss. 

Very  truly  yours, 

A.  T.  Eaves,  Jr., 
County  Auditor-Controller 
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Exhibit  I 
Summary  of  Receipts  ond  Disbursements— Cachuma  Recreational  Area 

Receipts 

June  1,  195;},  to  May  31,  1!)54 $19,432.12 

June  1,  1954,  to  May  31,  1955 45,502.49 

June  1,  1955,  to  May  31,  1956 74,981.84 

June  1,  195(5,  to  May  31,  1957 63,970.02 

June  1,  1957,  to  January  12,  1958 44,925.42 

Applicable  to  expenditures  as  of  January  12,  1958 $248,811.89 

January  12,  1958,  to  May  31,  1958    $41,0.56.00 

June,  1958,  receipts  recorded  in  July,  1958 16,270.31 

Total  to  be  apportioned  in  accordance  with  provisions  

of  Contract  No.  14-06-200-600 $57,326.31 

Disbursements 

Salaries  and  M aintenance  of  Operation 

July  1,  19.^.3,  to  June  30,  1954 $19,.">23.37 

July  1,  1954,  to  June  30,  1955 40,993.71 

July  1,  19."),  to  June  30,  1950 48,954.57 

July  1,  1956,  to  June  30,  1957 74,019.10 

July  1,  1957,  to  January  12,  1958 48,856.78 

$232,347.53 

.lanuaiy  12,  19.">8,  to  June  30,  1958 $43,430.44 

Capital  Outlay 

July  1,  19.52,  to  June  30,  19.53 $894.60 

July  1,  1953,  to  June  30,  1954 101,606.27 

July  1,  1954,  to  June  30,  1955 88,499.53 

July  1,  1955,  to  June  30,  1956 37,819.19 

July  1,  1956,  to  January  12,  1957 49,841.76 

July  1,  1957,  to  January  12,  1958 5,512.25 

$284,173.60 

January  12,  1958,  to  June  30,  lO-^,*^        .$20,546.80 

Exhibit  II 
Accountability  of  Cachuma  Recreational  Area 
In  accordance  with  provisions  in  Coniract  No.  14-06-200-600 
Salaries,  maintenance  and  operation  disbursements 

as  of  January  12,  ID'.S $232,347.53 

Capital  outlay  disbursements  as  of  January  12,  1958 284,173.60 

Total  cost  for  period  July  1,  1952,  to  January  12,  1958 $516,521.13 

Less :  Receipts  for  period  applicable  to  total  cost  as  of  January  12,  1958 .  248,811.89 

Balance  to  be  repaid  to  county  in  accordance  with  provision  (a) $267,709.24 

Receipts  for  period  January  12,  1958,  to  June  30,  1958 .$57..".'J(;.:'.l 

Salaries,  maintenance  and  operation  for  period 

January  12,  1958,  to  June  30,  1958 43,430.44 

Net  income  to  be  apportioned  in  accordance 

with  provisions   (a)   and   (b) $13,S95.S7 

Capital  outlay  for  period  January  12,  1958,  to  June  30,  1958 $20,546.80 

50  percent  of  net  income  ($13,895.87)  provision  (b) 6,947.94 

Net  loss  on  Cachuma  Recreational  Area  for 

period  July  1,  1952,  to  June  30,  1958 $13,598.86 

Balance  to  be  repaid  to  county  in  accordance  with  provision  (a) $267,709.24 

50  percent  of  net  income   ($13,S!»5.87)    provision    (a) 6,947.93 

Balance  to  be  repaid  to  county $260,761.31 
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APPENDIX   II 

Lake  Cachuma  Receipts  July  1,  1957-June  30,  1958 

Entrance        Season  pass  Boats  Caniphiff  Total 

Julv    $3,230.00           $2,023.00  $879.00  $3,137.95  $9,269.95 

August 5,286.75             2,499.00  1,264.00  5,143.05  14,192.80 

September 2,390.25                381.50  465.00  1,504.35  4,741.10 

October    667.55                  21.00  118.00  437.90  1,244.45 

November    683.67                     7.00  106.00  306.80  1,103.47 

December    368.25                220.50  162.00  135.10  885.85 

January 481.00                994.00  604.00  363.80  2,442.80 

February 644.50             1,466.50  498.00  318.40  2,927.40 

March    1.023.00             1.526.00  668.00  402.40  3,619.40 

AprU    2,511.60             3,066.00  1,800.00  1,834.60  9,212.20 

May    3,931.15             4,025.00  2,670.00  5,475.75  16,101.90 

June 3,441.95             2,450.00  1,507.00  6,918.90  14,317.85 


Totals $24,659.67         $18,679.50         $10,741.00         $25,979.00         $80,059.17 

Concessions,  leases  and  grazing 13,555.85 


Total $93,615.02 

Estimated  expenditures   (salaries,  maintenance  and  operation) $93,600.00 


Balance  over  operation  cost $15.02 

(Transcript  of  September  18,  1958,  page  8.) 

STATEMENT  OF  WILLIAM  N.  HOLLISTER 
Santa  Barbara  County 

I  believe  one  of  your  questions  on  the  statement  that  was  sent  out  to  the  various 
boards  of  supervisors  was :  "What  would  be  our  recommendations  as  to  recreation  on 
the  260  lakes  that  will  be  created  in  the  California  Water  Plan?"  Our  board  has  dis- 
cussed that  matter  and  you  have  seen  from  Mr.  Caldwell's  statement  that  our  project 
is  apparently  going  to  repay  its  entire  cost  of  the  recreation  facilities.  So  our 
board's  recommendation  would  be  that  your  committee  seriously  consider  making 
the  status  of  the  State  Park  Commission  so  that  their  projects,  if  they  are  to 
handle  the  260  odd  lakes,  will  be  made  to  conform  and  made  to  repay  the  entire 
operational  costs  of  those  projects.  Therefore,  it  won't  make  any  difference  to  any 
county  as  to  whether  or  not  that  county  operated  its  own  recreational  project  on 
some  of  these  260  lakes  or  whether  the  State  operated  them.  But  if  the  State  is 
going  to  operate  them  and  only  recover  say  18  percent  or  20  percent  of  the  cost  of 
operation,  then  that  would  be  of  vital  importance  to  other  counties  who  are  not  par- 
ticipating or  who  do  not  have  a  lake  in  their  county.  So,  our  board  of  supervisors 
is  making  that  as  a  statement  to  you,  that  we  believe  that  would  be  sound  pro- 
cedure if  all  of  the  lakes  were  operated  by  the  State  Park  Commission  on  a  pay-as- 
you-go  basis  so  that  they  will  repay  the  cost  of  their  recreation  projects. 

(Transcript  of  September  18. 1958,  page  28.) 

STATEMENT  OF  WM.  P.  PRICE,  JR. 
United  Water  Conservation  District  of  Ventura  County 

In  1956  the  United  Water  Conservation  District  completed  a  construction 
program  financed  by  a  $10,939,000  bond  issue.  No  state  or  federal  assistance  was 
received  for  this  program.  Repayment  of  the  bond  moneys,  with  interest,  in  a  period 
of  40  years  is  based  on  an  ad  valorem  tax  on  all  lands  and  improvements  in  the 
district. 

United's  board  had  recognized  from  the  beginning  of  its  program  that  there 
would  be  a  demand  for  recreation  use  of  its  facilities.  It  was  and  is  the  policy  of 
the  board  to  encourage  and  permit  this  use  to  whatever  extent  is  compatible  with 
the  basic  water  conservation  purpose  of  the  project. 

In  investigating  the  administration  of  various  recreation  activities  of  different 
organizations,  we  found  that  many  of  them  were  not  on  a  self-sustaining  basis. 
Specifically,  our  inquiries  to  the  Department  of  Beaches  and  Parks  indicated  that 
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use  fees  met  only  about  50  percent  of  the  cost  of  runninj;  facilities  such  as  beach 
campgrounds.  It  was  apparent  to  United's  board  that  such  an  arrangement  would 
impose  an  unfair  and  unwarranted  burden  on  the  taxi)a.vers  of  the  I'nited  District. 
It  was  recoKuized  that  the  majority  of  the  users  of  the  facilities  would  be  from 
outside  of  the  district  and  would  not  contribute  to  the  program  throush  taxes. 
Operating  records  have  since  shown  that  well  over  !U)  percent  of  the  use  of  the 
facilities  comes  from  Los  Angeles  County  alone. 

As  a  result  of  these  investigations  the  board  of  directors  of  the  I'nited  Water 
Conservation  District  established  a  "pay  as  you  go"  policy  for  the  recreation  use 
of  liake  Pirn  behind  Santa  Felicia  Dam.  The  board  made  available  an  initial 
fund  of  $2.">,000  from  general  tax  moneys  to  start  deveh)pment.  This  money  was 
made  available  for  the  construction  of  access  roads,  picnic  grounds  and  minimum 
sanitary  facilities  with  the  understanding  that  revenues  secured  from  recreation 
charges  would  ultimately  repay  to  the  general  fund  the  amount  so  advanced. 

Santa  Felicia  Dam  was  <'ompleted  in  Deeeml)er  of  19~)~).  From  that  date  until 
March  4,  ]{)r»S,  I'nited  operated  the  recreation  activities  with  its  own  employees. 
The  operation  of  these  recreation  facilities  was  reasonably  satisfactory.  However, 
the  administrative  details  required  a  disprojiortionate  amount  of  staff  time  and 
there  was  not  adeipiatc  incentive  for  the  United  employees  in  direct  charge  of 
the  work  to  economize  in  the  use  of  personnel  and  materials.  Financially,  the 
activity   was   barely   breaking  even. 

With  this  in  mind,  on  March  .1,  1958,  United  executed  a  management  agree- 
ment with  a  private  individual,  Mr.  A.  W.  Douglas.  This  agreement  makes  Mr. 
Douglas  the  agent  of  the  district  for  all  matters  pertaining  to  administration  of 
the  recreation  area,  subject  to  determination  of  recreation  policies  by  United's 
board  and  with  ownership  of  capital  improvements  remaining  with  the  United 
district.  I'nder  the  terms  of  this  lease  management  with  Mr.  Doviglas,  United 
receives  a  total  of  27  percent  of  the  gross  revenues.  Ten  percent  of  this  is  ear- 
marked for  the  purpose  of  constructing  additional  capital  improvements  for 
recreation  purposes.  The  remaining  17  percent  accrues  to  the  general  fund  of  the 
district  and  will  be  applied  to  offsetting  the  initial  $2r),000  advance  of  tax  moneys. 
After  this  advance  is  repaid,  the  recreation  receipts  will  be  budgeted  in  the 
district's  general  funds,  thus  assuring  i)articipation  of  the  recreation  activities 
in  the  costs  of  constructing  and  operating  the  conservation  works. 

To  date.  United  is  very  well  satisfied  with  this  'private  enteri)rise"  arrange- 
ment. Instead  of  barely  meeting  expenses  it  api)ears  that  United  will  net  approxi- 
mately $20,000  this  year  to  api)ly  to  capital  improvements  and  to  the  general 
budget.  It  is  planned  to  negotiate  a  long-term  extension  of  this  rontract  with 
Mr.  Douglas  to  provide  for  continue<l  "pay  as  you  go"  participation  of  "recreation" 
in    United's    program. 

The  record  of  United's  recreation  program  demonstrates  that  it  is  possible 
for  recreationists  to  contribute  to  overall  water  jjrojects  at  least  to  the  extent 
of  making  the  recreation  activity  self-sustaining.  We  believe  this  is  fair  and 
equitable  to  all  concerned.  I  feel  that  this  policy  of  United's  board,  carried  out 
in  the  manner  in  which  it  has  been,  is  not  only  good  business  but  is  good 
government. 

(Trans<"ri|it  of  Sciitcniher  is,  ID.IS,  page  ."^7.) 

STATEMENT  BY  HUGO  W.  WILDE 
San  Bernardino  Valley  Municipal  Water  District 

The  San  Bernardino  Valley  Water  Conservation  District  has  discussed  the 
needs  for  supplemental  water  from  the  Feather  River  Project  of  the  California 
Water  Plan,  and  the  questions  of  what  policy  should  be  used  as  to  the  financing 
and  repayment  of  the  project.  We  have  not  reached  final  conclusions  on  this 
complicated  subject,  but  we  do  have  interim  statements  as  follows,  which  we  have 
asked  Mr.  Hugo  Wilde  to  i)resent  at  your  hearing  in  Santa  Barbara  on  September 
18,  19.58. 

We  Ix'lieve  that  as  much  of  the  financing  as  possible  should  l)e  done  by  use 
of  the  ti<lelands  oil  revenues.  Tiiese  oil  revenues  should  l)e  safeguarded  for  the 
development  of  our  water  resources,  and  thus  create  new  wealth  which  will  help 
support  this  great  State  after  the  oil  is  depleted. 

Additional  financing  above  that  available  from  oil  revenue  and  appropriations 
from   the   General    Fund   should   come   from    a   state   bond    issue   earmarked   for  the 
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specific  project.  The  fund  established  for  financing  water  projects  should  be  held 
sacred  for  that  purpose  only,  and  should  be  protected  against  being  raided  for 
other   purposes. 

We  believe  that  repayment  should  be  made  for  all  costs  except  those  which 
are  deemed  to  be  nonreimbursable.  Items  such  as  flood  control,  recreation,  cost  of 
land  for  dams  and  canals  and  rights-of-way,  etc.,  should  be  considered  nonreim- 
bursable because  they  are  of  permanent  value,  and  because  the  benefit  inures  to 
all  of  the  people  of  the  State  in  a  way  which  is  difficult  to  apportion  for  purposes 
of  making  repayment. 

In  the  case  of  flood  control  and  other  items  which  have  historically  been 
financed  by  the  Federal  Government,  we  believe  that  grants  should  be  made  by 
the  Federal  Government  for  these  items. 

We  believe  that  the  water  users  should  essentially  repay  that  portion  of  the 
project  apportioned  to  water  use.  However,  we  also  feel  that  a  great  deal  of 
thought  and  study  should  be  given  to  allocation  of  costs  so  that  the  water  user 
does  not  some  day  find  that  he  really  is  subsidizing  recreation  and  other  such 
uses.  These  other  uses  of  a  project,  such  as  recreation,  must  bear  their  fair  share 
of  the  costs  of  the  projects.  This  last  is  a  most  important  aspect  of  the  repayment 
problem. 

(Transcript  of  September  18,  1958,  page  60.) 

STATEMENT  OF  E.  F.  DIBBLE 
Mojave  River  County  Water  District 

You  are  aware  of  the  rapid  growth  in  California,  and  especially  in  some  of 
the  southern  counties.  In  San  Bernardino  County,  an  analysis  of  the  building 
licenses  in  the  last  year  shows  that  by  far  the  greatest  growth  in  unincorporated 
areas  in  this  county  has  been  in  the  Mojave  Desert  area.  This  building  has  been 
in  several  substantial  residential  developments,  as  well  as  commercial  and  indus- 
trial developments.  Studies  indicate  that  future  growth  will  be  of  this  same  nature 
but  at  an  accelerated  pace. 

The  Mojave  Desert  area  in  San  Bernardino,  Los  Angeles,  and  Kern  Counties 
is  an  area  to  which  people  and  industry  are  moving.  We  do  not  anticipate  serving 
irrigation  projects  with  this  proposed  high-cost  water.  This  water  will  be  used 
primarily  for  domestic,  commercial  and  industrial  uses. 

We  believe  that  reimbursement  should  be  obtained  from  various  benefits  or 
uses  of  a  project  to  the  extent  practical.  However  we  realize  that  certain  benefits 
such  as  flood  control  are  difficult  to  assess  and  those  costs  historically  have  been 
nonreimbursable. 

If  a  feasible  way  could  be  found  to  obtain  repayment  for  recreation  aspects, 
then  reimbursement  should  be  expected.  Otherwise  this  too  should  be  nonreimburs- 
able. 

Also,  of  course,  repayment  must  be  made  by  water  users  from  a  project,  who 
should  be  expected  to  reimburse  their  fair  share. 

However,  careful  study  should  be  made  as  to  what  is  the  proper  allocation 
of  cost  to  the  various  components  such  as  flood  control  and  recreation,  otherwise 
the  water  user  would  unjustly  be  made  to  pay  for  more  than  his  share  of  the 
project. 

Of  course  it  would  be  best  if  local  agencies  could  initially  finance  the  construc- 
tion of  water  projects.  However,  for  a  major  project,  such  as  the  Feather  River 
Project,  this  is  not  in  the  cards.  However,  we  believe  that,  after  having  been  built, 
repayment  should  be  made  to  the  fullest  extent  practicable  of  the  project  costs. 

Local  water  districts  or  similar  agencies  should  contract  with  the  State  to 
receive  water  from  the  project  with  payment  to  consist  of  two  components,  one 
representing  payment  of  the  construction  component,  and  the  second  representing 
the  operation  and  maintenance  component.  The  local  agency  should  work  out  its 
own  arrangements  for  local  distribution  and  for  the  way  in  which  the  costs  shall 
be   collected   locally. 

The  State  would  then  only  construct,  operate,  and  maintain  the  "main- 
stem"  aqueduct,  pumping  plants,  reservoirs,  power  recovery  plants,  and  such 
transmission  lines  as  necessary,  but  not  the  system  for  local  distribution.  The 
water  rights  allocations  should  eventually  rest  in  local  hands. 

We  visualize  that  repayment  should  be  feasible  of  at  least  some  of  the 
recreation  benefits  such  as  boating,  fishing,  and  camping  especially  at  developed 
sites.  This  might  be  by  either  a  per-day  charge  for  use,  or  by  sale  of  licenses,  or 
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a  combination  thereof.  The  increasing  pressure  from  sporting  interests  to  be 
allowed  to  use  all  bodies  of  water  indicates  that  the  growth  of  this  component 
will  be  groat,  and  so  should  the  repajment  potential. 

We  do  not  believe  that  beneficiaries  of  state  water  projects  should  be  sub- 
sidized. We  realize  that  some  of  the  indirect  beneficiaries  also  should  pay  in 
some  way  so  as  to  compensate  for  their  indirect  benefit.  In  local  areas  this  can 
be  handled  by  the  local  agency  which  is  contracting  with  the  State  for  participa- 
tion in  the  project. 

Some  people  have  tried  to  imply  that  the  desert  area  would  want  big  sub- 
sidies for  service  to  that  area.  This  is  not  true.  At  the  present  time  it  appears 
that  construction  repayment  should  be  based  on  that  length  or  portion  of  the 
aqueduct  and  project  which  is  utilized  for  a  specific  area.  Operation  and  mainte- 
nance repayment  should  represent  a  proportionate  share  of  the  cost  for  the 
portion  of  the  system  utilized  up  to  that  specific  area. 

There  are  certain  costs  of  the  project  which  are  considered  as  nonreimbursable 
which  have  not  been  mentioned  herein.  These  include  items  such  as  cost  of  rights- 
of-way,  navigation,  flood  control,  etc.,  which  probably  are  best  handled  as  nonre- 
imbursable in  state  projects. 

(Transcript  of  September  18,  1958,  page 74.) 

STATEMENT  BY  HARVEY  O.  BANKS 
Director  of  Water  Resources 

I  think  we  have  to  differentiate  in  our  thinking  on  recreation  as  to  its  impor- 
tance from  the  standpoint  of  particular  areas.  AVe  have  to  differentiate  between 
what  is  the  situation  here  in  Santa  Barbara  County,  for  instance,  as  contrasted  to 
Humboldt  or  Del  \orte  Counties.  Here  recreation,  while  important  and  everybody 
is  in  favor  of  it  and  enjoys  it,  nonetheless,  from  the  standpoint  of  ti>e  economy 
of  this  area,  it  is  not  a  major  factor.  Contrasted  to  that,  though,  I  think  that  it  is 
important  in  the  northern  counties  with  the  decline  in  lumber  production  and  with 
the  declining  situation  in  mining  that  recreation  as  an  industry  becomes  of  great 
importance  in  those  areas.  And  again,  I  think  this  illustrates  the  fact  it  is  extremely 
difficult  to  generalize  on  a  statewide  basis  on  these  things.  It  has  to  be  looked  at 
from  the  standpoint  of  the  particular  circumstances,  economics,  social  and  other- 
wise, pertaining  to  specific  situations.  There  has  been  a  great  deal  of  discussion 
about  recreation  being  nonreimbursable  or  being  reimbursable,  as  you  wish.  We 
have  recommended  that  for  the  purposes  of  project  financing  that  those  costs  allo- 
cated to  recreation  of  broad  statewide  interest  be  considered  as  nonreimbursable. 
That  does  not  preclude  attempts  to  recoup  as  much  of  tliat  as  we  possibly  can 
through  such  things  as  the  lease  of  recreational  or  resort  areas,  commercial  estab- 
lishments, the  lease  of  snnimer  home  tracts  and  so  forth,  but  I  would  question 
whether  we  could  consider  that  entirely  reimbursable  for  the  purposes  of  setting 
up  initial  project  financing  plans.  Certainly  we  should  make  every  attempt  we 
can  to  get  as  much  of  the  investment  that  may  be  made  back  into  the  State  Treas- 
ury, but  I  am  not  prepared  frankly,  as  I  mentioned  Monday,  to  say  that  we  can 
get  all  of  it  back. 

I  think  we  should  perhaps  look  at  the  use  of  water  for  recreational  purposes 
in  some  of  the  areas  of  the  State  as  an  industry  very  largely  to  the  same  extent 
that  we  look  on  aircraft  pi'oduction  as  au  industry  in  other  parts  of  the  State. 

(Transcript  of  September  18,  1958,  page  80.) 

STATEMENT  BY  GEORGE  M.  PURVIS 
Ventura  River  Municipal  Water  District 

The  people  of  the  Ventura  Kivcr  area  organized  under  the  Municipal  Water 
District  Act  of  1911  because  tiiis  particuhir  statute  provided  the  broad  authority 
believed  desirable  and  necessary  to  effect  tlie  financing,  construction  and  amortiza- 
tion of  the  cost  of  water  conservation  works  rt'ijuired  to  nu'ct  the  needs  of  tlie  area. 
The  local  water  situation  was  sncli  that  all  irrigable  and  habitable  areas,  con- 
sisting of  acreage  devoted  to  agricultural,  urban,  suburban,  commercial  and  indus- 
trial uses,  required  a  supplemental  water  sui)ply.  In  these  circumstances  all  areas 
were  potential  direct  b<'neficiaries  of  the  proposed  conservation  works. 

The  district  was  formed  after  attempts  to  solve  the  area's  water  problem  under 
the  existing  Ventura  County  Flood  Control  District  Act  organization  proved  ineffec- 
tive. In  organizing  the  Ventura  lliver  Municipal  AVater  District  the  people  of  this 
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area  followed  the  lead  of  another  section  of  the  county  which  had  previously  organ- 
ized its  own  district. 

The  Ventura  River  Project  was  conceived  with  a  view  not  only  to  overcoming 
the  existing  deficiency  in  water  supply  hut  also  to  provide  a  future  supplemental 
water  supply  for  presently  undeveloped  lands.  This  will  permit  the  eventual  full 
development  of  all  irrigable  and  habitable  areas  of  the  district.  Because  the  initial 
demand  for  water  will  be  small  in  relation  to  the  capabilities  of  the  project  to 
meet  full  development  reciuirements,  it  appears  imiiractical  to  attempt  to  establish 
water  rates  which  initially  will  cover  operation  and  maintenance  costs  plus  project 
amortization.  Effect  of  this  initial  large  capacity-small  demand  situation  has  been 
overcome  in  some  measure  by  incorporation  in  the  repayment  contract  of  an  annual 
payment  schedule  geared  to  expected  buildup  in  demand.  Despite  this  arrangement  of 
small  payments  in  early  years,  our  analyses  of  annual  costs  versus  expected  water 
sales  indicate  that  we  cannot  reasonably  expect  to  sell  water  at  high  enough  rates 
to  pay  all  costs.  It  is  therefore  our  plan  to  charge  rates  at  which  the  water  will 
be  vendible  for  the  several  types  of  use  and  make  up  the  deficiency  betAveen  water 
revenue  and  annual  total  cost  through  the  levy  of  an  ad  valorem  tax  on  all  property 
in  the  district.  It  is  not  expected  that  the  tax  rate  will  be  large,  a  maximum  levy 
of  35  to  40  cents  per  $100  of  assessed  valuation  being  indicated.  Accelerated 
increase  of  water  demand  over  that  estimated  in  the  repayment  analyses  could 
result  in  a  requirement  for  a  considerably  smaller  maximum  levy.  Because  all 
property  in  the  district  stands  to  benefit  directly  from  the  project  there  has  been 
little  objection  to  this  proposed  arrangement. 

As  indicated  above,  the  Ventura  River  Municipal  Water  District  was  organized 
l>y  the  people  of  the  Ventura  River  area  to  provide  a  locally  governed  organization 
with  ample  authority  to  effect  the  financing  and  construction  of  needed  water  con- 
servation works.  A  few  months  after  the  district  was  organized,  arrangements  were 
completed  with  the  United  States  Bureau  of  Reclamation  for  a  matched  fund  com- 
prehensive investigation  of  the  area's  water  resources,  water  needs,  and  possibilities 
for  the  development  of  local  supplies.  This  study  resulted  in  a  recommendation  by 
the  bureau  that  the  works  comprising  the  Ventura  River  Project,  now  under  con- 
struction, be  provided  to  meet  the  long-term-supplemental  water  needs  of  the  area 
through  the  development  of  the  local  supply.  They  estimated  that  the  cost  of 
these  works,  including  distribution  laterals,  would  cost  about  $31,000,000.  Anal- 
yses were  made  to  compare  the  cost  of  amortizing  the  cost  of  the  proposed  project 
through  bond  financing  and  with  Federal  Reclamation  Act  financing.  Because 
Federal  Reclamation  Act  financing  provides  for  repayment  of  the  cost  allocated 
to  irrigation  without  interest  and  as  approximately  60  percent  of  the  cost  was 
allocated  to  such  use,  the  amortization  analyses  showed  a  wide  difference  in 
cost  in  favor  of  federal  financing.  The  district  therefore  decided  to  seek  federal 
financing  and  asked  the  bureau  to  process  the  project  feasibility  report  with  a 
view  to  congressional  authorization  of  the  work  as  a  federal  reclamation  project. 
Because  of  the  critical  need  for  additional  water,  unusual  steps  were  taken  to 
expedite  actions  and  work  prerequisite  to  construction  of  the  project.  The  project 
was  authorized  on  March  1,  1956,  the  repayment  contract  executed  March  7,  1956, 
construction  of  the  dam  advertised  for  bids  almost  immediately  and  a  contract  for 
the  dam's  construction  awarded  July  2,  1956,  just  24  hours  after  construction  funds 
became   available. 

Under  our  repayment  contract,  the  district  acquires  perpetual  rights  to  the  use 
of  all  water  developed  by  the  project  and  all  project  works  will  be  operated  by  the 
district.  Water  right  permits  for  the  water  to  operate  the  project  were  obtained 
by  the  district  in  its  name.  Federally  financed  works  consist  of  storage  and  diversion 
facilities  and  a  backbone  main  conveyance  pipeline  system.  The  district  is  presently 
engaged  in  tlie  design  and  construction  of  approximately  15  miles  of  main  convey- 
ance system  extensions.  An  additional  25  miles  of  small  diameter  lateral  pipelines 
will  be  required  to  complete  the  distribution  system. 

(Transcript  of  September  18,  1958,  page  102.) 

STATEMENT  OF  BOARD  OF  SUPERVISORS,  SAN  LUIS  OBISPO  COUNTY 
FLOOD  CONTROL  AND  WATER  CONSERVATION  DISTRICT 

San  Luis  Obispo  (,'ounty  comprises  some  2,100,000  acres  of  land  in  the  Central 
Coastal  Area  of  California.  About  333,000  acres,  or  16  percent  of  the  gross  area, 
have  been  determined  by  the  State  Department  of  Water  Resources  to  be  irrigable. 
At  the  present  time,   some  34,000  acres  of  land   within   the  county   are   receiving 
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water  service,  of  which  about  82  percent  are  devoted  to  irrigation.  It  should  be 
noted  that  the  area  presently  under  irrigation  represents  about  10  percent  of  that 
area  which  could  be  irrigated,  providing  an  adequate  supply  of  water  were  made 
available  at  a  cost  low  enough  to  provide  a  reasonable  return  to  the  irrigator  on 
his  overall  investment. 

It  has  been  estimated  that  approximately  50  percent  of  the  area  under  irrigation 
in  yan  Luis  Obispo  County  at  the  present  time  has  been  developed  since  the  end 
of  World  War  II.  Current  studies  by  the  San  Luis  Obispo  County  Flood  (.'ontrol 
and  Water  Conservation  l)isirict  indicate  that  this  growtli  will  continue  into  the 
future  for  some  indefinite  period  at  an  ever-increasing  rate. 

Population-wise,  until  recent  years,  San  Luis  Ol)isi)o  County  has  lagged  l)ehind 
the  general  statewide  average  growth.  With  the  development  of  new  industries  in 
the  county,  introducing  the  factor  of  diversification  to  its  economy,  and  the  estab- 
lishment of  new  permanent  military  installations  in  the  area,  the  population  of 
the  county  has  begun  to  mushroom.  School  enrollments,  for  example,  are  this  month 
at  an  all-time  high,  varying  in  some  cases  from  10  to  80  percent  higher  than  enroll- 
ments at  this  time  last  year.  Both  the  California  Taxpayers'  Association  and  the 
State  Department  of  Finance  estimate  that  San  Luis  Obispo  C<junty  has  increased 
in  population  this  past  year  at  a  greater  rate  than  its  three  neighboring  counties, 
Monterey,  Kern  and  Santa  Barbara. 

In  order  to  overconu>  existing  and  imminent  water  shortages,  San  Luis  Obispo 
County  has  embarked  upon  a  program  of  full  development  of  its  local  water 
supplies.  Surface  water  developments  have  not  been  constructed  in  .some  areas 
due  to  a  temporary  excess  of  ground  water  supplies.  In  order  to  avoid  the  impo- 
sition of  overdraft  conditions  on  its  ground  water  basins  in  the  near  and  distant 
future,  this  district  is  presently  planning  for  the  orderly  development  of  its  local 
surface  water  supplies  to  the  maximum  possible  extent.  Imported  supplies,  through 
facilities  of  the  Feather  River  Project  or  some  other  unit  of  the  aqueduct  system 
comprising  the  California  Water  Plan,  will  be  required  at  such  time  as  local  water 
supplies  have  been  developed  to  the  maximum  possible  extent.  The  problem  of 
matching  the  costs  of  these  projects  with  the  payment  ability  of  local  water  users 
is  a  problem  faced  throughout  California  and,  certainly,  in  San  Luis  Obispo  County 
as   well. 

The  San  Luis  Obispo  County  Flood  Control  and  Water  Conservation  District 
recommends  that  irrigation  water  users  should  repay  in  full  those  project  construc- 
tion costs  which  can  properly  l)e  allocated  to  irrigation,  wherever  possible,  for  both 
local  and  statewide  projects.  Certain  conditions  may  exist,  however,  where  this 
requirement   may    be   waived,   as   will    be   discussed    subsequently. 

This  district  feels  that  no  economic  unit  of  the  State  should  be  deprived  of  water 
from  a  water  supply  development,  whether  it  be  local  or  statewide,  if  a  need  for 
water  from  the  project  within  the  area  develops  within  the  repayment  period  of 
the  project,  and  that  area,  taken  as  a  unit,  is  both  willing  and  able  to  finance  its 
fair  share  of  the  cost  of  that  project. 

In  order  to  avert  the  permanent  deterioration  of  local  ground  water  supplies, 
supplemental  water  developments  are  needed  in  many  areas  of  California  for  a 
variable  period  of  time  prior  to  the  time  that  local  irrigation  water  users  cau 
afford  to  pay  for  their  share  of  the  water  supply  (level(q)ment.  In  those  cases,  the 
portion  of  the  del)t  services  which  cannot  be  borne  by  irrigation  should  be  subsidized 
by  other  entities  sharing  in  the  economy  of,  and  tlie  total  water  supply  available  to, 
the  area  through  assessments  and/or  revenue  dj'rived  from  water  sales  based  on 
rate  differentials.  Any  limitation  on  the  extent  of  subsidy  required  should  be  based, 
in  part,  on  the  repayment  cai)acity  of  the  other  water  users,  and  would  therefore 
be  a  variai)le  quantity  depending  on  many  factors.  These  repayment  capacities  can 
perhaps  be  more  easily  defined  for  commercial  and  industrial  water  u.sers  than  for 
domestic  or  recreational  users. 

Tliis  district  feels  tiiat  the  practice  of  reiniiring  some  irrigation  repayment  from 
indirect  beneficiaries  is  lioth  justified  and  desirable.  This  principle  could  be  applied 
in    San    l^uis   Obispo   County    for   botii    local   and    statewide   projects. 

It  is  both  the  hope  and  intention  of  the  board  of  supervisors  that  all  areas  served 
ity  the  San  Luis  Obispo  County  Flood  Control  and  Water  Conservation  District 
w'ill  finance  their  fair  siiare  of  water  supply  projects  designed  to  serve  tho.se  areas. 
The  decision  of  whether  or  not  the  irrigation  water  users  in  any  area  would  share 
in  a  statewide  project  should,  in  the  opinion  of  this  district,  depend,  in  large  part, 
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on  the  willingness  of  the  properly  constituted  local  water  agency  to  enter  into 
onntraetiial  nsreenients  for  said  water  service. 

This  distrii't  has  no  comment  at  this  time  on  the  subject  of  whether  the  State's 
repayment  policies  should  vary  if  the  project  provides  a  new,  replacement  or  supple- 
nuntal  water  supply.  A  variation  in  the  extent  of  state  participation  in  local 
projects  would,  however,  in  effect,  be  considered  as  a  modification  of  the  present 
state  repayment  policy. 

In  the  case  of  a  federally  authorized  flood  control  project  haviufj  a  favorable 
benefit-cost  ratio,  the  State  Legislature  has  felt  there  is  sufficient  statewide  interest 
to  justify  full  reimbursement  to  the  local  agency  for  the  costs  of  necessary  lands, 
easements  and  rights-of-way.  Could  this  interest  not  also  extend  to  water  conser- 
vation projects  as  well? 

For  consideration  of  the  subcommittee,  this  district  propo.ses  that  the  State 
would  reimburse  a  local  agency  for  the  full  costs  of  necessary  lands,  easements 
and  rights-of-way  for  any  project  authorized  as  a  unit  of  the  California  Water 
Plan   contemplating   water   sendee    for   irrigation    purposes. 

The  foregoing  proposal  is  based  on  the  assumption  that  the  Legislature  will  adopt 
the  California  Water  Plan  as  proposed  in  the  May,  1957,  report  on  the  Department 
of  AVater  Resources.  This  district  supports  the  California  Water  Plan  and  earnestly 
recommends  approval  thereof  by  the  State  Legislature  before  further  water  develop- 
ment planning  is  undertaken  on  a  statewide  basis. 

This  district  has  no  particular  comment  at  this  time  on  the  possible  variation 
of  irrigation  water  tolls,  depending  on  the  quality  of  lands  receiving  project  water, 
other  than  suggesting  that  this  may  be  a  matter  of  only  local  concern.  Knowledge 
of  the  system  of  classifying  lands  as  to  their  quality,  as  contemplated  by  the  sub- 
committee, would  enable  this  district  to  perhaps  more  fully  understand  the  question. 

(Submitted  to  subcommittee  by  letter  of  September  24,  1958.) 

QUESTIONNAIRE  ON  IRRIGATION   REPAYMENT 

(The  following  questionnaire  was  the  basis  for  hearings  in  Sacramento, 
Fresno,  Bakersfield  and  Santa  Barbara  on  September   15  to   18,   1958.) 

Since  the  subcommittee's  September  hearings  are  devoted  primarily  to  repayment 
problems  of  irrigation  water  users,  the  following  questions  have  been  drafted  to 
assist  persons  wishing  to  appear  before  the  subcommittee  to  understand  the  problems 
being  studied.  The  subcommittee  is  interested  in  securing  reactions  of  local  and 
state-wide  interests  to  the  following  questions  : 

1.  Do  you  feel  that  irrigation  water  users  should  repay  in  full  those  project  con- 
struction costs  which  are  properly  allocated  to  irrigation?  Should  this  include 

interest  at  the  State's  average  long-term  rate?  Should  areas  that  cannot  pay 
the  full  irrigation  water  costs  be  excluded  from  service  by  state  projects? 

2.  If  you  feel  that  ii-rigation  water  users  should  not  repay  in  full  all  allocated 
construction  costs  plus  interest,  how  should  the  repayment  deficiency  be  met? 
Would  you  accept  limitations  on  the  amount  of  subsidy  to  irrigation  water 
users  from  power  users,  the  State's  General  Fund  or  other  sources  such  as 
urban  and  industrial  water  users  if  full  repayment  is  not  required?  What 
should  be  the  form  of  this  limitation? 

3.  Providing  repayment  assistance  by  assessments  on  urban  and  municipal  areas 
adjacent  to  irrigated  acreages  which  indirectly  benefit  by  increased  sales  and 
commerce  resulting  from  irrigation  rather  than  providing  subsidy  to  irrigation 
water  users  from  the  national  taxpayers  is  being  successfully  employed  by  the 
Bureau  of  Reclamation  in  the  use  of  conservancy  districts.  Do  you  feel  that 
this  pi'actice  of  requiring  some  irrigation  repayment  from  indirect  beneficiaries 
is  justified  or  desirable?  Could  it  be  applied  in  your  area? 

4.  Can  your  area  assist  the  State  in  financing  project  construction  by  advancing 
any  portion  of  the  construction  of  a  project  or  facility  which  serves  your  area? 
Do  you  have  sufficient  assessed  valuation  to  advance  this  money  before  the 
project  is  in  operation? 

5.  Do  you  think  that  the  State's  repayment  policies  should  vary  if  the  project 
provides  a  new,  replacement  or  supplemental  water  supply?  What  variation 
would  you  propose  and  why? 
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r>.   What  policy  do  you  feel  the  State  should  follow  in  providing  irrigation  water 
to  lower  quality  lands?  Can  tolls  for  project  water  lie  varied  within  an  irriga- 
tion district  according  to  the  (luality  of  the  lands  receiving  the  water? 
The  subcommittee   recognizes   that   not   all   agencies   wishing    to   appear   before    it 
will  be  able  to  answer  all  these  (juestions.  The  (jnestions  are  merely  guides  to  assist 
you  in  understanding  the  problems  before  the  subcommittee  and  in  jireparing  your 
testimony. 
August  8,  ions 

STATEMENT  OF  HARVEY  O.  BANKS 
Department  of  Water  Resources 

As  late  as  the  1870's  about  85  percent  of  the  population  of  the  United  States 
lived  on  farms.  Today,  about  85  percent  of  the  population  live  in  urban  areas.  In 
California  this  relationship  is  even  more  pronounced.  In  spite  of  this  reversal  of 
rural  and  urban  population  proportions,  the  American  farmer,  because  of  relatively 
ideal  political,  economic,  and  social  climate,  is  able  to  produce  more  than  our 
effective  needs  even  though  the  Nation's  population  has  quadrupled  since  the  1870's. 
However,  this  does  not  deny  that  the  farmer  has  his  production  problems.  They  are 
more  unique  to  him  than  to  industrial  producers  in  the  city.  These  are  such  things 
as  wide  and  erratic  price  fluctuations  for  most  of  his  crops,  and  the  fact  that  there 
are  millions  of  producing  farm  units,  whereas  there  may  be  only  a  handful  of  other 
producers  as  in  the  fields  of  auto,  aluminum,  and  steel  production.  Be  that  as  it 
may,  for  the  United  States,  as  well  as  for  a  few  fortunate  other  countries  in  the 
world,  production  of  farm  crops  is  no  longer  a  critical  problem. 

Agricultural  producers  sell  in  highly  competitive  national  markets.  These  pro- 
ducers are  also  influenced  directly  in  varying  degree  by  federal  policy  in  the  fields 
of  import  and  export  regulations  and  tariffs,  price  supports  and  acreage  controls, 
marketing  agreements,  etc.  Therefore,  in  view  of  the  agricultural  industry  being 
highly  sensitive  to  national  policy,  one  should  not  view  California  agriculture  as 
something  that  can  be  analyzed  and  treated  separate  and  apart  from  the  national 
agricultural  industry.  Federal  policy  is  inextricably  involved  in  California  agricul- 
ture and,  therefore,  with  irrigation  in  California  since  the  bulk  of  California's 
agric-ultural  output  stems  from  irrigated  lands. 

In  general,  the  Nation's  farmers  produce  an  abundance  of  food,  and  the  opinion 
of  several  of  the  Nation's  leading  economists  is  that  for  the  next  15  to  20  years  at 
least,  the  problems  of  abundance  will  still  be  greater  than  possible  deficits  in  food 
production. 

I  itelieve  it  desirable  to  mention  that  the  underlying  concern  or  objective  of  the 
State's  activities  in  water  development  must  lie  the  maximization  of  benefits  to  the 
people  of  California  resulting  from  the  use  of  capital.  Should  funds  be  spent  for 
this  purpose  or  for  that  purpose?  Should  a  portion  of  the  flow  of  money  to  some 
people  be  diverted  and  transferred  to  other  groups  of  people?  Capital  seems  to  be 
the  scarce  resource,  for  we  have  the  land,  the  manpower,  the  knowledges,  and  the 
water.  But  it  takes  capital  and  management  to  combine  all  these  into  a  meaningful 
and  producing  activity. 

An  irrigation  water  reimbursement  and  ensuing  repayment  policy  can  be  directed 
toward  one  of  three  objectives  over  a  given  period  of  lime.  These  are : 

1.  Recapture  of  only  a  portion  of  the  costs  allocated  io  irrigation.  What  uould 
be  some  of  the  iiniKicis  or  effects  of  such  a  policy  in  the  more  extreme  cases?  It 
might  mean  that  water  costs  would  be  so  low  as  to  result  in  the  State's  pre-empting 
the  entire  field  of  water  development  and  precluding  the  Federal  Government  from 
that  field  in  California,  thus  losing  the  $100,000,000  dollars  more  or  less  annually 
appropriated  by  the  Congress  for  reclamation  and  flood  control  projects  in  California. 
It  might  result  in  local  interests  pitting  the  Federal  Government  against  the  State 
in  order  to  get  the  best  "deal."  It  would  increase  the  demand  for  capital  to  be 
raised  by  the  State,  and  therefore  place  water  resource  development  into  serious 
conflict  and  competition  with  the  Stale's  need  for  capital  for  schools,  veterans'  pro- 
grams and  other  state  purposes.  It  would  hasten  the  development  of  new  lands  in 
the  State  and  aggravate  our  seemingly  omnipresent  growth  problems.  It  would 
result  in  the  creation  of  new  towns  and  in  the  growth  of  older  towns  at  a  faster 
rate  and  make  more  possilile  the  dispersion  of  industry  from  large  cities  to  smaller 
communities.  I>and  speculation  would  be  stimulated.  More  lands  of  inferior  quality 
would    be    brought    into    production.    Unfortunately,    such    lands   generally    produce 
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crops  that  require  the  greatest  quantities  of  water,  yet  have  the  lowest  ability  to 
pay  for  water. 

2.  Ftdl  recapture  of  the  total  costs  allocated  to  irrigation.  What  would  be  some 
of  the  effects  or  impacts  of  such  a  policy?  The  Federal  Government  could  continue 
to  construct  projects  in  California,  thus  reducing  the  capital  requirement  needs 
made  on  the  State  Government.  Land  development  and  agricultural  opportunity 
would  be  reduced.  A  lesser  number  of  urban  communities  dependent  on  serving 
agriculture  would  be  formed.  Individual  project  costs  would  be  reduced  but  per-unit 
water  costs  might  increase  in  some  instances.  Land  values  would  be  less  than 
otherwise.  Lands  of  inferior  quality  would  not  be  irrigated  to  any  appreciable 
degree  for  some  years  to  come  at  least.  Assistance  from  the  taxpayers  and  from 
municipal  and  industrial  and  pov/er  users  would  not  be  required. 

3.  Recapture  of  more  than  the  costs  allocated  to  irrigation.  This  alternative  is 
obivously  theoretical  and  from  a  political  standpoint  only,  not  to  mention  other 
reasons,  stands  no  chance  of  being  implemented ;  therefore,  no  further  comments 
will  be  made  on  this  point. 

We  also  wish  to  call  your  attention  to  policies  heretofore  adopted  in  connection 
with  state  projects  authorized  by  the  Legislature.  As  you  know.  Section  11260  of  the 
Water  Code  expresses  the  Legislature's  authorization  of  the  Feather  River  Project 
and  the  Sacramento-San  Joaquin  Delta  Diversion  Projects.  Section  11270  author- 
izes construction  of  the  North  Bay  Aqueduct.  In  view  of  these  "commitments," 
water  districts  have  been  and  are  being  formed,  e.g.  in  the  Kern  County  area,  for 
the  purpose  of  negotiating  water  service  contracts  to  obtain  badly  needed  imported 
supplies. 

It  is  considered  almost  inevitable  that  by  far  the  larger  portion  of  the  funds 
needed  for  state  water  development  must  be  raised  by  the  issuance  and  sale  of 
bonds,  and  more  particularly  general  obligation  bonds.  This  method  of  financing 
becomes  a  dominant  factor  in  determining  proper  pricing  policy  in  negotiating 
contracts  for  water  service.  We  believe  that  to  the  maximum  extent  possible,  bond 
payments  should  be  made  from  the  revenue  received  from  the  sale  of  water  and 
power. 

The  cost  of  water  to  be  made  availalile  by  future  projects  will  be  high  as  com- 
pared to  historical  costs.  Most  of  the  cheap  sources  of  water  have  already  been 
developed  and  are  being  put  to  beneficial  use,  and  the  cheap,  easily  developable  dam 
and  reservoir  sites  have  already  been  built  upon,  to  a  large  extent.  Unit  construc- 
tion costs  have  greatly  increased  in  recent  years  and  are  expected  to  continue  their 
upward  climb.  The  cost  will  be  particularly  high  in  those  areas  far  removed  from 
the  current  sources  of  surplus  water ;  the  cost  of  construction  and  operation  of  the 
necessary  conveyance  facilities  will  comprise  a  major  proportion  of  the  total  cost 
of  water  for  such  areas. 

It  must  be  recognized  that  the  ability  of  irrigated  agriculture  to  pay  for  water 
is  much  more  strictly  limited  than  is  that  of  municipal  and  industrial  users.  This 
fact  must  be  fully  recognized  in  project  formulation  and  policy  decisions. 

Another  point  that  must  be  given  proper  consideration  is  optimization  in  the  use 
of  facilities,  particularly  with  respect  to  the  works  needed  to  convey  water  southerly 
and  westerly  from  the  Delta.  It  seems  obvious  that  it  would  be  unwise  to  build  an 
extensive  aqueduct  system  to  deliver  water  from  Northern  California  to  Southern 
California  for  municipal  and  industrial  use  there  without  at  the  same  time  provid- 
ing the  capacity  necessary  for  agriculture  and  other  uses  in  the  areas  which  can 
be  reasonably  served  from  the  aqueduct  along  its  route,  even  though  some  of  the 
agricultural  areas  might  not  have  quite  sufiicient  repayment  capacity  to  enable  the 
State  to  fully  recover  the  capital  costs  allocated  to  irrigation  with  interest  for  that 
particular  area  through  sale  of  irrigation  water. 

In  the  formulation  of  projects  and  in  establishing  the  price  for  agricultural  water 
to  be  supplied  by  state  water  projects,  we  must  guard  against  unwarranted  and 
uneconomic  expansion  of  agriculture,  particularly  where  such  expansion  would 
entail  an  undue  economic  burden  on  other  segments  of  our  economy.  Full  considera- 
tion must  be  given  to  land  quality  and  capability  to  avoid  uneconomic  commitment 
of  a  large  proportion  of  our  available  water  resources  to  lands  of  marginal  pro- 
ductivity. Land  speculation  must  not  be  encouraged. 

At  the  same  time  we  believe  that  it  is  important  to  California  that  a  healthy 
agricultural  economy  be  maintained  and  that  provision  be  made  for  a  reasonable 
rate  of  expansion  thereof. 
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1.  Wliiit  should  bo  the  policies  insofar  as  confonis  the  recapture  of  capital  funds 
expended  for  construction  of  state  water  projects  with  specific  attention  to  irriga- 
tion water  service?  We  have  previously  recommended,  and  now  reaffirm,  that  those 
costs  of  state  i)rojects  i)roperl.v  allocable  to  the  preservation  and  enhancement  of 
fish  and  wildlife  resources  and  to  the  provision  of  recreational  facilities  of  state- 
wide interest  l)e  nonreimbursaiile.  Such  costs  should  be  borne  by  the  i)eoi)le  of  the 
State  as  a  whole.  It  is  I)elieved  that  the  Federal  Government  will  bear  the  costs 
allocated  to  flood  control  and  navigation  where  these  benefits  are  significant.  As  far 
as  salinity  control  in  the  Delta  is  concerned,  the  State  may  have  to  pay,  on  a  non- 
reimbursable liasis,  for  certain  features  in  order  to  achieve  a  solution  equitable  to 
all.  We  also  believe  that  there  is  an  additional  general  benefit  from  water  develop- 
ment which  extends  far  beyond  the  direct  project  beneficiaries  or  users  of  project 
goods  and  servif^s,  and  that  such  indirect  beneficiaries  should  share  equitably  with 
the  direct  benefix-iaries  in  bearing  project  costs.  The  nature,  scope  and  extent  of 
these  indirect  benefits  and  the  beneficiaries  thereof  are  being  studied  pursuant  to 
A.  C.  R.  14  and  further  recommendations  will  be  forthcoming  as  a  result  of  such 
studies.  In  the  interim,  in  order  to  achieve  the  objective  of  spreading  project  costs 
to  include  indirect  beneficiaries,  we  have  made  and  now  reiterate,  the  recommenda- 
tion that  the  State  as  a  whole  c-ontribute,  on  a  nonreimbursable  basis,  the  costs  of 
lands,  easements,  rights-of-way.  and  relocation  of  utilities,  at  least  for  water  con- 
trol and  fonservation  features.  This  concept  is  somewhat  the  same  as  that  of  the 
present  state  policy  reimbursing  local  interests  for  such  costs  incurred  by  them  in 
connection  with  federal  flood  control  projects. 

For  convenience,  we  will  term  the  residual  capital  cost  remaining  after  deducting 
the  above-de.scribed  project  costs  from  the  total,  the  "reimbur.sable  capital  costs." 
These  reimbursable  costs  would  generally  be  apportioned  among  the  project  func- 
tions of  power  generation,  irrigation  water  supply,  and  municipal  and  industrial 
water  supplies.  In  certain  instances,  other  project  functions  such  as  pollution  abate- 
ment may  enter  the  picture  but  a  discussion  of  such  matters  does  not  appear  perti- 
nent to  this  hearing.  The  same  general  principles  will  apply  in  any  event. 

The  allocated  reimbursable  costs  should  be  recovered  in  full  with  interest  from  the 
direct  project  beneficiaries  through  payments  for  the  delivery  of  water  and  power. 
except  to  the  extent  that  it  is  found  necessary  and  justified  in  the  public  interest  to 
provide  agricultural  water  at  a  price  below  the  value  which  would  be  necessary  to 
recover  the  full  capital  cost  allocated  to  irrigation,  with  interest.  Wh'-re  such  action 
is  justified,  the  price  to  be  set  for  irrigation  water  should  be  dictated  by  the  ability 
to  pay  or  repayment  capacity  of  the  lands  involved.  At  the  same  time,  however,  we 
believe  that  in  no  event  should  financial  assistance  to  irrigation  exceed  the  interest 
costs  on  allocated  irrigation  reimbursable  capital  costs  plus  a  proportionate  share  of 
excess  power  revenues  as  hereinafter  discussed.  But  where  the  ability  to  pay  is 
clearly  evident,  there  aiipears  to  be  no  logical  reason  why  the  price  to  be  charged 
for  irrigation  water  should  not  be  sufficient  to  provide  for  full  recovery  of  reimburs- 
able capital  costs  with  interest  plus  the  other  necessary  charges.  The  charge  for 
water  between  these  two  extremes  would  be  equal  to  the  nbility  to  pay. 

The  price  to  be  charged  for  municipal  and  industrial  water  should  be  only  thi' 
amount  necessary  to  recover  these  allocated  costs  with  interest  jilus  operation,  main- 
tennnce  and  replacement  costs. 

Applic.-ition  of  available  power  revenues  in  excess  of  the  amounts  required  to  meet 
the  costs  of  iiower  generation,  including  amortization  of  allocated  capital  costs  with 
interest,  to  reduce  the  cost  of  water  will  be  necessary  in  most  state  jirojects.  pnr 
ticularly  where  trans])ort!ition  of  the  water  for  long  distances  involving  heavy  pump- 
ing costs  is  required.  In  stich  cases,  excess  power  revenues  should  be  used  to  reduco 
the  cost  of  water  to  all  users  on  the  same  biisis.  In  the  case  of  the  projects  involve  1 
in  the  future  trjinsfer  of  water  from  the  princi|):il  areas  of  surplus  to  the  major 
areas  of  deficiency,  it  would  be  ri'cogni/ed  tliat  tlio  power  generation  plants  will 
produce  M|ii)rori:il(ly  less  energy  than  will  lie  required  for  jmmping.  Therefore,  reve- 
nues obtaini'd  from  sale  of  generated  jiower  will  s(>rve  only  as  partial  offsets  to  thi* 
costs  for  pumping. 

The  ca|)ital  recovery  iieriod  for  any  single  indei)endonf  project  or  facility,  or  for 
any  one  unit  of  a  continuing  series  of  works  iis  envisioned  under  the  Delta  Pool 
Concept  to  provide  an  adequate  supply  for  the  Delta  I'ool.  should  be  set  at  HO  years 
from  date  of  coini)letion.  particularly  where  bond  financing  is  involved,  including  a 
development  period  up  to  a  mnximum  of  10  years.  Payment  should  include  interest 
on  any  moncvs  advanr-ed  out  of  the  General  Fund  or  other  current  sources  of  reve 
nne  during  the  ciily  years  of  ;i  i)roj('(t  wiicn  income  from  water  deliveries  may  be 
too  low  to  meet  bond  payment  obligations. 
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However,  even  with  the  application  of  excess  power  revenues  to  reduce  the  total 
costs  to  he  paid  by  the  water  users,  the  residual  cost  allocable  to  irrigation  water 
will  in  some  cases  be  greater  than  the  asriculturists  ability  to  pay.  In  those  in- 
stances where  it  is  found  necessary  and  .justified  in  the  public  interest  to  deliver 
agricultural  water  at  a  price  less  than  this  cost,  the  amount  of  the  price  differential 
could  be  made  up  by  increasing  the  price  to  be  charged  for  municipal  and  indus- 
trial water  or  it  could  be  borne  by  the  people  of  the  State  as  a  whole.  It  may  well 
he  that  it  is  more  equitable  to  assess  the  cost  of  any  price  differential  granted  agri- 
culture against  the  State  in  its  entirety  than  against  the  other  water  users  from  a 
l)articular  project.  The  public  interest  and  benefit  which  might  result  from  granting 
such  a  price  differential  would  exten<l  beyond  the  limits  of  any  particular  entity 
contracting  with  the  State  for  water. 

2.  Should  areas  that  cannot  pay  the  full  allocated  costs  be  excluded  from  receiving 
])roject  water?  A  categorical  answer  cannot  be  given  to  this  question.  We  do  not 
believe  that  it  is  possible  to  generalize  by  nrean  but  rather  the  problem  must  be  con- 
sidered in  terms  of  uses  and  the  situation  prevailing  within  the  limits  of  an  agency 
proposing  to  contract  with  the  State  for  a  water  supply.  In  the  case  of  such  an 
agency,  where  agricultural  use  constitutes  a  significant  proportion  of  total  water  use 
and  where  it  is  determined  to  be  in  the  public  interest  to  grant  a  price  differential 
to  agricultural  water  served  by  the  agency,  these  factoi-s  must  be  taken  into  account 
in  determining  water  rates  to  be  charged  the  agency.  It  would  l)e  up  to  the  con- 
tracting agency  to  determine  how  the  funds  to  pay  the  State  for  the  water  would 
be  raised  and  its  own  internal  pricing  policy. 

8.  What  policies  should  the  State  follow  in  providing  irrigntioii  water  to  low 
quality  land?  If  water  were  to  be  deHvered  under  a  pricing  policy  based  solely 
on  ability  to  pay,  then  extremely  poor  land  would  receive  water  free.  Under  present 
water  laws,  it  is  difficult  to  take  the  water  away  from  such  an  area  once  the  u.se 
has  I.een  established.  Therefore,  it  is  iwssible  that  under  liberal  application  of  such 
an  ability-to-pay  policy,  nonproi'uotive  land  could  obtain  a  full  and  free  water 
supply,  while  more  productive  land  which  might  be  developed  at  a  later  time  and 
which  could  pay  its  costs,  would  not  have  a  full  supply  available.  Furthermore,  as 
heretofore  stated,  low-quality  lands  tend  to  be  used  for  crops  having  high  water 
requirements.  This  is  why  we  recommend  that  as  a  minimum,  allocated  capital  costs 
without  interest  should  be  recovered  from  the  water  users.  Within  local  districts, 
the  land  owners  may  decide  to  vary  the  price  of  water  according  to  land  quality  or 
crops  grown  in  order  to  make  the  most  effective  use  of  the  land  facilities.  The  local 
district  could  vary  the  charges  by  using  a  combination  water  toll  and  tax  method 
of  collection. 

A  policy  which  does  not  to  some  extent  at  least  reflect  the  economic  value  of 
water  will  encourage  uneconomical  allocation  of  our  resources  and  waste.  A  market- 
iug  policy  which  reflects  costs  insofar  as  possible  will  favorably  influence  the  use 
of  water  toward  its  most  optimum  use. 

For  these  reason.s,  in  the  formulation  of  projects  which  may  provide  irrigation 
water,  land  quality  and  capabilties  must  be  given  prime  consideration.  The  State 
should  avoid  proposing  irrigation  water  service  to  jioor  quality,  marginal  lands  with 
big  Avater  requirements  and  low  payment  capacity. 

4.  Should  indirect  beneficiaries  be  assessed  to  help  pay  for  irrigation  water? 
If  all  of  the  water  users  are  expected  to  contribute  their  share  of  the  project  costs, 
it  seems  only  reasonable  that  those  indirectly  benefiting  from  the  project  should  also 
share  the  burden  of  repayment  as  discussed  under  Question  1.  However,  it  must 
be  recognized  that  indirect  project  benefits  result  from  other  project  purposes  than 
irrigation  alone.  This  is  a  matter  that  needs  further  study,  which  is  now  in  progress. 
.\ttemnts  have  been  made  to  carry  out  this  policy  by  placing  a  tax  on  all  land 
in  a  di>^trict  whether  water  is  used  or  not.  However,  this  method  is  not  successful 
if  farm-dependent  urban  communities  are  not  included  Avithin  the  district. 

Assuming  a  conserA^ative  point  of  vIcav  for  the  moment,  financial  aid  to  irriga- 
tion is  not  necessarily  horrendous  if  the  indirect  beneficiaries  of  irrigation  are  made 
to  share  in  a  portion  of  the  project  cost.  One  of  the  main  arguments  advanced  for 
lowering  the  rates  on  irrigation  water  below  Avhat  they  AA'Ould  be  otherwise  is  that 
the  urban  communities  Avithin  and  adjacent  to  the  irrigation  project  service  area 
generally  pay  nothing  toward  the  project  costs.  Yet  their  livelihood,  their  very  exist- 
ence, depends  upon  their  selling  to  the  farmer  his  materials  and  equipment,  as  well 
as  purchasing  his  crop,  processing  and  packaging  it,  and  storing  and  transporting  it 
to  the  consumer  markets.  Therefore,  unless  the  foregoing  described  urban  communi- 
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ties  are  contributing  to  total  project  costs  in  other  ways,  such  as  paying  for 
municipal  and  industrial  water  from  the  state  project  concerned  at  rates  that 
produce  revenue  surpluses,  then  equity  would  seem  to  require  that  they  be  brought 
into  the  repayment  structure  along  with  the  irrigation  area  in  order  to  obviate  the 
otherwise  inequity. 

In  summary,  while  indirect  benefits  are  not  generally  included  in  benefit-cost 
ratios  for  project  justification,  to  be  on  the  conservative  side,  indirect  beneficiaries 
should  be  included  in  the  project  repayment  base. 

5.  Should  the  State's  repayment  policy  vary  if  the  project  provides  a  new,  replace- 
ment, or  supplemental  water  supply?  In  a  theoretical  sense,  rational  logic  could  be 
advanced  to  distinguish  reimbursability  and  pricing  policies  between  water  users 
that  would  l)e  furnished  a  supplemental  or  replacement  supply  and  those  that  would 
be  furnished  a  new  supply  under  some  circumstances.  The  rationale  of  this  concept 
is  that  inasmuch  as  the  State  has  so  far  not  attempted  in  any  way  to  restrict  the 
use  of  ground  water  basins,  resulting  in  the  buildup  of  economies  based  on  overdraft 
and  not  on  safe  yield  of  ground  water  basins,  the  State  has  a  responsibility  to  assist 
in  rescuing  such  areas  by  furnishing  water  rather  than  allowing  evonlnal  disinvest- 
ment and  social  readjustment  to  take  place.  In  contrast,  there  is  no  investment 
as  yet  in  new  areas.  Consequently,  the  freedom  for  decision  making  is  much 
greater.  Furthermore,  there  is  some  doubt  concerning  the  necessity  to  bring  in 
new  lands  for  the  next  few  years  at  least.  Some  have  argued  that  water  used 
for  a  supplemental  supply  can  obtain  a  higher  price  than  water  for  a  new  project, 
the  theory  being  that  this  is  a  rescue-type  operation,  that  capital  expenditures 
have  already  been  made ;  therefore,  the  price  of  water  can  go  as  high  as  the 
difference  between  addwl  revenues  and  variable  costs.  On  the  other  hand,  it  could 
be  argued  that  the  price  for  supplemental  water  should  not  exceed  the  cost  of  the 
present  supply,  because  the  value  of  the  land  has  been  capitalized,  taking  the  existing 
price  of  water  into  consideration.  Our  belief  on  this  matter  is  that  while  there  is 
recognized  merit  to  these  points,  a  policy  of  such  dilTerentiatlon  for  new,  replace- 
ment, and  supplemental  water  would  be  very  difficult  to  implement.  Likewise,  it 
would  be  operationally  and  administratively  difficult  to  carry  out  in  many  instances 
and  additional  decisions  as  to  whether  the  land  should  or  should  not  1k>  developed 
that  go  beyond  the  standards  indicated  above  are  restrictive  to  an  excessive  extent 
on  the  prerogatives  of  the  private  entrepreneur  in  deciding  whether  to  invest  or 
not  to  invest.  In  addition,  it  undoubtedly  would  be  difficnlt  to  arrive  at  definitions 
of  these  terms  that  woTild  be  acceptable  to  all  interests,  since  on  a  total  nreal  basis, 
mo'-t  agencies  which  will  contract  with  the  State  for  a  water  supply  alreadv  have 
a  water  supply  available,  at  least  for  some  water  users  within  (he  agency.  There- 
fore, we  believe  that  new.  supplemental  nnd  replacement  water  siipplies  should  have 
the  same  priep.  Again,  this  brings  us  back  to  the  proposal  of  capital  recovery  for 
wnter  based  insofar  as  feasible,  on  costs  rather  than  on  only  ability  to  pny. 

In  reference  to  timing  of  repayment  there  might  properly  be  a  difl'erence  be- 
tween new,  supplemental  or  replacement  water  supplies,  depending  upon  the  rela- 
tive magnitudes  of  each.  The  Federal  Oovernment  has  followed  the  practice  of 
allowing  n  development  period  during  the  first  years  of  a  new  prnjpct.  During 
t'^is  period,  repavmont  is  either  very  low  or  none  at  all.  This  .ippears  to  be  justifi- 
able in  that  it  allows  the  water  usors  a  chance  to  g(>t  estnlilished  before  making 
Inrge  payments.  Where  new  development  is  involved  to  a  large  extent  and  water 
demand  will  build  up  slowlv,  the  local  agency  contracting  for  the  water  should 
be  allowed  to  defer  some  of  the  capital  recovery  payment  for  a  few  years,  if  it 
so   elects. 

In  the  case  where  replacement  or  siipplemental  water  is  the  major  eonsidera- 
tion,  the  capital  expenditures  have  probably  alroady  been  made;  therefore,  the 
users  should  be  in  a  position  where  they  are  able  to  make  full  equal  annual 
pnvments  commencini:  at  the  time  of  delivery  of  project  water. 

0.  What  general  policy  will  serve  as  the  basis  for  provisions  in  contracts  with 
w.itor  users  orL'aniznt!0!)s  for  service  from  state-constructed  project^?  \t  the 
outset  of  our  r<'si>onso  to  this  c|uestion,  we  want  to  call  your  attention  to  one 
aspect  that  will  l>e  reflected  in  contracts  with  agencies  in  the  areas  of  deficiencv 
Iving  westerly  and  -otitherly  of  the  Delta  to  be  sutiplied  by  diversions  from  the 
Delta.  We  boliove  that  the  so-called  Delta  Pool  Concept  must  be  adopted  and 
implemented  if  firm  water  sujiplies  are  to  be  made  available  for  thn  areas  of 
deficiencv,  at  the  same  timo  allowing  for  future  development  in  the  areas  of  surplus 
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and  adequately  providing  for  the  water  demands  of  the  Delta  lands  and  water 
users,  all  at  minimum  overall  total  cost. 

Under  the  Delta  Pool  Concept,  the  works  involved  may  be  grouped  in  two  distinct 
categories,  those  contributing  to  the  Delta  Pool  supply  and  those  diverting  from  the 
Delta  and  transporting  the  water  to  places  of  use. 

A  continuing  program  of  progressive  construction  of  facilities  to  supply  the 
Delta  Pool  will  be  necessary.  Under  this  concept,  all  contracting  agencies  would 
have  a  continuing  responsibility  to  pay  for  such  works  as  may  be  necessary  from 
time  to  time  to  provide  an  adequate  water  supply  to  the  Delta  Pool  as  demand 
grows,  both  in  the  areas  of  surplus  and  in  the  areas  of  deficiency.  These  supply 
facilities  would  be  fully  integrated,  both  operationally  and  financially  insofar  as 
recovery  of  capital  costs  is  concerned,  in  a  manner  analogous  to  the  operation  of 
a   municipal  water   department. 

When  it  becomes  necessary  to  add  a  new  unit  to  supply  the  Delta  Pool,  it 
must  be  demonstrated  that  the  capital  to  be  invested  in  that  particular  unit  can 
be  amortized  over  the  capital  recovery  period,  probably  fifty  years,  as  above 
mentioned.  All  agencies  supplied  from  the  Delta  Pool,  however,  will  have  a 
continuing  responsibility  to  continue  necessary  capital  recovery  payments  until 
the  reimbursable  capital  costs  of  the  last  unit  have  been  fully  amortized.  Thus, 
the  price  to  be  charged  for  water  in  the  Pool  will  vary  from  time  to  time  and 
the  contract  provisions  must  so  provide. 

Repayment  of  conveyance  facilities  should  not  be  accomplished  in  the  same 
manner.  It  would  appear  that  recovery  of  capital  costs  of  conveyance  facilities 
may  be  made  over  a  fixed  period,  say  50  years,  after  which  the  charges  to  agencies 
from  which  repayment  has  been  recovered  no  longer  will  include  a  construction 
component  for  the  conveyance  facility. 

It  should  be  emphasized  that  with  respect  to  most  of  the  areas  of  deficiency 
westerly  and  southerly  of  the  Delta,  the  costs  of  conveyance  will  be  the  major 
factor  involved  in  the  total  cost  of  water  delivered  to  the  contracting  agencies. 

Depending  upon  the  circumstances  of  each  case,  contracts  covering  capital 
recovery  of  conveyance  facilities  may  provide  for  a  deferred  payment  plan  or  a 
variable  rate  may  be  established  to  permit  development  during  the  early  years  of 
the  contract  and  at  the  same  time  provide  for  full  repayment  over  the  specified 
fixed  pei-iod.  In  addition  to  a  charge  necessai-y  to  recover  the  reimbursable  allo- 
cated costs,  a  charge  must  be  made  to  recover  actual  operation,  maintenance  and 
replacement  costs.  Payment  of  these  latter  costs  may  be  accomplished  on  an  annual 
basis.  An  additional  feature  of  this  type  of  contract  might  be  that,  under  proper 
circumstances,  responsibility  for  operation  and  maintenance  of  the  conveyance 
works  may  be  transferred  to  a  legally  constituted  agency  representing  the  water 
users  organizations  being  served  from  it  or  to  these  organizations  jointly.  As 
stated  above  in  connection  with  conveyance  facilities,  after  recovery  of  capital 
costs  is  achieved  and  if  responsibility  for  operation  and  maintenance  has  not  been 
transferred,  the  rate  to  be  charged  will  include  operation,  maintenance  and  replace- 
ment costs  but  no  longer  will  reflect  a  construction  component. 

With  reference  to  provisions  in  contracts  with  public  agencies  for  water  from 
the  Delta  Pool,  it  appears  desirable  that  a  two-part  rate  be  established.  Actual 
operation,  maintenance  and  replacement  costs  should  be  shared  equitably  on  an 
annual  basis  by  all  organizations  having  so  contracted.  As  indicated  above,  these 
agencies  will  have  a  continuing  responsibility  to  return  the  reimbursable  allocated 
costs  of  these  water  producing  facilities  until  such  costs  of  all  units  have  been 
repaid.  This  procedure,  of  course,  necessitates  an  adjustment  of  rates  as  each  new 
unit  is  added  so  that  bonds  will  be  amortized  and  repayment  of  the  total  cost  will 
be  recovered  within  the  prescribed  fixed  period  after  the  addition  of  the  new  unit. 
It  should  be  noted  in  this  connection  that  new  units  Avill  he  added  upon  the 
authorization   of   the   Legislature   and   the   making   of   funds   available. 

The  foregoing  discussion  covers  generally  our  recommendations  for  a  basic  policy 
concerning  repayment  contracts.  Contracts  with  water  users  organizations  for  water 
from  the  Delta  Pool  will  recognize  a  permanent  right  to  project  water  service  and 
will  provide  for  renewal  of  the  contract  after  expiration  of  its  term.  The  contracts, 
of  course,  also  will  include  provisions  of  an  operational  nature,  provisions  protecting 
the  interests  of  the  water  users  organizations  and  the  state,  and  provisions  con- 
cerning the  specific  rights  and  responsibilities  of  the  parties. 
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The  present  statutory  policy  with  respect  to  sale  of  water  and  power  under  state 
water  project  is  found  in  Section  11455,  Division  6,  Chapter  3  of  the  Water  Code, 
which  was  enacted  in  V.KV.i  and  reads  as  follows  : 

"114.").  The  do|»arlniont  shall  outer  into  such  contracts  and  fix  and  estalilish 
such  prices,  rates  and  charges  so  as  at  all  times  to  provide  revenue  which  will 
afford  sufficient  funds  to  pay  all  costs  of  operation  and  maintenance  of  the  works 
authorized  by  this  part,  together  with  necessary  repairs  and  replacements  thereto, 
and  which  will  provide  at  all  times  suflicient  funds  for  redemption  of  all  bonds 
and  payment  of  interest  thereon,  as  and  when  such  costs  and  charges  become 
due  and  payable." 

We  believe  that  your  committee  may  be  interested  in  our  report  on  "Proposed 
Semi-Tropic  Water  Storage  District,  Kern  County,"  dated  June  1958,  since  this 
report  pertains  specifically  to  an  agricultural  area  in  the  southern  San  Joaquin 
Valley  for  which  a  district  has  been  formed  as  the  legal  entity  to  contract  for  and 
distribute  water  to  be  made  available  by  the  Feather  River  Project  and  Sacramento- 
San  Joaquin   Delta   Diversion   Projects. 

(Transcript  of  September  1.1,  1!)."S,  page  2.").) 

STATEMENT  BY  P.   H.  McGAUHEY  AND  HARRY  ERLICH 
University  of  California 
Introduction 

It  has  been  determined  that  California's  water  resources,  if  properly  controlled 
and  distribiited,  are  adefpiate  to  meet  all  of  the  ^tate's  needs.  While  the  state's 
potential  water  supply  may  be  adequate,  some  localities  are  approaching  maximum 
utilization  of  available  sources,  and  as  increasing  quantities  are  needed  for  ex- 
panding urban,  industrial,  recreational,  and  agricultural  uses.  com)ietition  for  un- 
developed sources  is  intensified.  The  concern  of  water-deficient  areas  over  rajiidly 
depleting  supplies,  and  an  equally  grave  concern  of  water-surphis  areas  that  expor- 
tation of  fixed  amounts  may  render  them  water-deficient  and  hinder  their  economic 
development,  have  thus  given  rise  to  a  host  of  i)hysical.  economic,  financial,  legal, 
and   public   policy   problems  of  almost  unfathomable   complexity. 

Objectives  of  Resource  Development 

A  water  resources  develop'iicnt  program  of  the  unprecedented  scope  envisioned 
in  the  California  Water  Plan  requires  the  formulation  of  public  policies  which 
establish  the  objectives  of  the  state  as  a  whole  in  this  function.  It  is  therefore 
extremely  imiiortant  to  California  that  legislative  committees  study  and  recommend 
appropriate  state  policies  for  evaluating  the  economic  and  financial  feasibility  of 
units  of  the  California  W.iter  Plan;  and  s>^t  forth  the  economic  goals  underlying 
water   development,    control,    and    utilization. 

One  of  the  major  limit.itions  of  many  studies  of  California's  problems  is  that 
they  begin  with  the  assumjition  that  qualitative  concepts,  i.e.,  putilic  iiolicies.  are 
already  well  estalilished.  and  hence  concern  themselves  only  with  the  (piantitative 
techniques  by  which  policy  goals  may  be  achieved.  In  distinguishing  between  quan- 
titative and  (|ualitative  criteria,  it  should  be  stressed  that  some  of  the  major  matters 
under  consideration  today  (rate  determination,  method  of  economic  evaluation)  are 
among  several  forms  of  ajiplied  quantitative  criteria  to  facilitate  reasfined  choice 
on   whether   state   policy   objectives   are   being   implemented. 

A  state  development  program  involves  a  continuing  .series  of  judgments  reached 
by  considering  i)roposals  in  the  light  of  jtublic  objectives  set  forth  by  the  legislative 
process.  These  objectives  represent  qualitative  criteria  which  establish  the  elements 
to  be  analyzed  and  the  end  value  to  be  achieved.  Then  through  the  application  of 
nuantitative  measurement,  the  design,  location  and  cost  of  projects,  and  i)erhaps 
incidentally,   the   extent   of  accompanying  economic  growth,   are   determined. 

As  it  assumes  the  task  of  storing,  transporting,  and  marketing  water  for  a  variety 
of  uses  over  a  large  area,  the  designation  of  one  kind  of  policy  by  the  State  of 
California  may  result  in  the  evaluation  of  imiiounding.  channeling,  allocation,  and 
pricing  alternatives  along  one  line,  while  other  qualitative  guides  may  le;id  to  an 
entirely  dilTerent  evaluation.  It  should  be  stressed  that  if,  in  the  absence  of  explicit 
policy  expressions,  it  liecomes  necessary  to  jtreitare  or  iinjilement  a  plan,  the  liurden 
of  value  decisions,  which  should  be  openly  arrived  at  in  the  democratic  process, 
may    necessarily    be   delegated    to    those   responsible    f<M-    technical    decisions. 
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From  the  studies  pursued  by  the  authors  it  is  apparent  that  California  is  faced 
Avith  a  number  of  policy  decisions,  without  which  no  amount  of  concern  for  quanti- 
tative matters  can  lead  to  resolution  of  its  most  difficult  water  problems.  It  is  also 
apparent  that  neither  the  qualitative  concepts  nor  the  quantitative  measuring 
techniques  of  the  federal  government  are  suited  to  the  requirements  of  California, 
and  there  is  evidence  that  present  state  policies  in  these  matters  are  often  non- 
existent, vague,  or  outmoded. 

The  limitations  of  federal  policy  as  a  guide  to  state  policy  have  been  set  forth  at 
length  in  a  report  on  the  economic  evaluation  of  water  with  which  the  subcommittee 
is  already  familiar.  Therefore  it  is  sufficient  at  this  time  to  recall  that  these  limi- 
tations emerge  from  a  premise  that  water  is  primarily  an  agent  for  stimulating 
agricultural  output.  Federal  policy  thus  presents  a  qualitative  criterion  too  limited 
in  concept  to  be  well  adapted  to  the  changing  pattern  of  western  economic  develop- 
ment in  which  industrial  and  urban  water  needs  assume  increasing  importance.  It 
is  significant  that  although  the  Federal  Government  has  financed,  built,  and  presently 
operates  the  massive  Central  Valley  Project,  the  Hoover  Commission  in  its  1949 
report  to  Congress  found  that  there  is  no  effective  federal  agency  with  responsibility 
for  determining  the  economic  or  social  worth  of  water  development  projects. 

There  ai-e  indications  that  a  policy  directed  toward  the  maximum  use  of  land 
rather  than  the  optimum  use  of  both  land  and  water  is  less  suited  to  California  than 
to  any  other  western  state.  Since  California  is  the  fastest  growing,  and  one  of  the 
most  highly  urbanized  states  in  the  Nation,  it  is  conceivable  that  perpetuation  of 
water  policies  oriented  primarily  toward  extractive  producers  may  result  in  commit- 
ment of  much  of  the  State's  land  and  water  resources,  and  a  great  portion  of  its 
financial  resources,  to  an  enlargement  of  irrigation  that  is  unlikely  to  further  eco- 
nomic development  and  sustain  full  employment.  It  is  this  possibility  that  has  led 
the  authors  to  conclude  that  further  policy  decisions  are  a  necessary  part  of  the 
solution  of  California's  water  problems. 

Implementing  Water  Resource  Development  Objectives 

Publicly  sponsored  resource  development  resting  on  the  justification  of  promoting 
the  general  welfai'e  requires  that  the  consequences  of  alternative  policies  be  weighed 
in  relation  to  the  good  of  the  widest  range  of  citizens.  Since  what  constitutes  the 
maximum  good  changes  with  time,  public  policies  must  be  continuously  adapted  to 
changed  conditions.  Failure  to  make  such  adaptations  has  perhaps  been  the  most 
glaring  defect  of  federal  water  development  policy. 

When  the  qualitative  goals  represented  in  public  policy  become  too  constricted  as 
a  result  of  changed  economic  and  social  conditions,  two  different  courses  of  action 
have  been  suggested  as  means  of  resolving  the  dilemma.  One  is  to  alter  public 
policy  ;  the  other  is  to  seek  to  overcome  the  limitations  of  policy  by  greater  refine- 
ment of  the  quantitative  tools  by  which  that  policy  is  implemented.  The  first  of 
these  is  a  tremendously  complex  undertaking  involving  interference  with  vested 
intei'ests,  changing  of  time-honored  practices,  and  similar  upheavals  which  may  well 
be  politically  impossible  until  the  reasons  for  policy  change  become  so  compelling 
that  the  majority  of  citizens  are  actively  aware  of  them.  This  generally  means  that 
a  prolonged  turbulent  period  is  inevitable.  The  second  procedure  is  one  which  we 
may  follow  without  delay  but  which  holds  little  prospect  of  positive  results.  It 
seems  improbable  that  a  study  of  quantitative  factors  in  whatever  detail  can  ever 
overcome  the  limitations  imposed  by  inadequate  qualitative,  or  policy,  concepts. 
For  example,  if  maximum  occupancy  of  land  for  agricultural  pursuits  is  the  objec- 
tive established  by  public  policy  on  water  resources  development,  no  amount  of  study 
of  pricing  policies  by  which  this  objective  has  been  attained  in  the  past  can  solve 
the  problems  which  arise  from  the  emergence  of  other  strong  elements  of  the 
economy. 

It  seems  worth  while  then  at  this  time  to  consider  some  of  the  limitations  inherent 
in  several  of  the  quantitative  factors  as  instruments  of  policy.  Some  of  these  factors 
are  inherent  in  traditional  federal  policy ;  others  are  established  by  existing  state  law. 

Concept  of  Beneficial  Use,  and  Allocation  Priorities.  The  legal  concepts  underly- 
ing water  use  may  not  seem  germane  to  the  subcommittee's  field  of  inquiry,  but 
they  bear  heavily  on  the  economic  evaluation  of  water.  Since  1914  California  has 
had  a  systematic  method  for  acquiring  water  rights  through  the  issuance  of  permits 
and  licenses.  A  guiding  principle  in  issuing  water  rights  in  California  is  that  the 
water  shall  be  put  to  "beneficial  use,"  a  term  which  seems  to  have  been  an  integral 
part  of  the  appropriation  doctrine  since  its  beginning,  but  for  which  there  is  no 
legislative  or  judicial  definition. 
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This  concept  has  its  roots  iu  the  last  century,  when  the  water  supply  was  seem- 
ingly limitless  and  virtunlly  any  use  mi^ht  be  considered  productive.  It  lends  itself 
to  broad  interpretation,  but  is  construed  mainly  to  prevent  excessively  wasteful 
practices  rather  than  to  measure  comparative  returns  resulting  from  alternate  water 
uses. 

Although  the  comparative  economic  yield  of  competing  uses  is  not  an  explicit 
criterion  for  determining  the  allocation  of  water  in  California,  a  priority  scale, 
tightly  woven  into  the  Water  Code  in  1918,  may  have  a  profound  impact  on  the 
ultimate  pattern  of  the  State's  economic  development.  Only  five  years  before  this 
amendment  was  adopted,  the  thinking  of  that  day  regarding  resource  utilization  was 
illuminated  when  the  State  Conservation  Commission  issued  an  extensive  report  to 
the  Governor  and  the  Legislature  proclaiming: 

"It  is  not  at  all  a  wild  statement  to  say  that  there  Is  irrigable  land  enough  in  this 
State  to  accommodate  in  plenty  and  prosperity  a  population  of  30,000.000  rural 
people.  Nor  is  it  at  all  beyond  the  certainties  of  the  future  that  millions  of  Ameri- 
can families  will  be  raised,  in  comfort  and  luxury,  on  irrigate<l  California  farms 
of  fi%'e  or  even  less  acres.  In  this  manner,  the  Conservation  Commission  believes, 
will  be  solved,  as  well  as  it  may  be  solved,  the  problem  of  the  drift  to  the  cities 
of  the  country  population,  upon  which  depends  the  conservation  of  human  life, 
comfort,  prosperity  and  happiness."  ' 

Understandably  then,  the  1918  amendment,  now  embodied  in  Section  106  of  the 
Water  Code,  declares  public  policy  on  preferences  between  uses  of  water  by  stipu- 
lating that  "domestic  use  is  the  highest  and  irrigation  the  next  highest."  While 
domestic  and  irrigation  uses  are  taken  into  account  in  assigning  priorities  to  appro- 
priative  rights,  the  Water  Code  does  not  specifically  mention  industrial  use,  and  the 
Chairman  of  the  State  Water  Rights  Board  (a  quasi-administrative-legislative  and 
judicial  water  allocation  agency  created  in  1956)  holds  that  "there  is  no  judicial 
precedent  or  statutory  authority  for  interpreting  domestic  use  as  including  industrial 
use."  '  Until  a  conflict  occurs  which  brings  this  matter  to  adjudication,  it  is  thus  to 
be  assumed  that  industrial  water  use  ranks  last  in  California's  priority  scale. 

In  contrast,  as  supplemental  irrigation  is  more  widely  practiced  in  eastern  states 
and  comes  into  competition  with  other  uses,  the  riparian  doctrine  is  giving  way  to 
newer  appropriation  statutes  which  emphasize  the  relative  economic  value  of  optional 
uses  by  assigning  priorities  on  the  basis  of  "productive  use,"  "economic  use,"  and 
"optimum  use." 

In  a  rapidly  growing  state  contemplating  maximum  development  of  its  water 
resources,  it  would  seem  that  the  somewhat  nebulous  beneficial  use  concept  has  little 
relevance  to  contemporary  problems  and  that  protection  of  the  public  interest  in 
water  use  requires  the  formulation  of  broader  objectives  than  prevention  of  wasteful 
practices. 

Benefit-Cost  Analysis.  The  magnitude  of  expenditures  and  the  pressure  of  com- 
peting demands  on  available  funds  requires  that  the  State  adopt  a  systematic  evalua- 
tion method  for  determining  the  statewide  benefit  to  be  derived  from  individual 
projects.  There  is,  however,  no  generally  accepted  formula  that  is  universally  used. 

Although  nonmonetary  social  criteria  have  been  traditionally  prominent  in  federal 
policy  determinations  on  water  resource  development,  in  its  need  to  make  budgetary 
decisions  on  alternative  expenditures.  Congress  has  insisted  that  projects  be  weighed 
in  monetary  terms.  The  benefit-cost  technique  of  reducing  the  benefits  and  costs  of 
a  given  project  to  a  monetary  ratio  dates  back  to  1866,  when  Congress  instructed 
the  Secretary  of  War  to  indicate  what  benefits  would  derive  from  river  improve- 
ments made  by  the  Corps  of  Engineers.  While  it  has  also  become  the  chief  evaluation 
techni(iue  of  the  Bureau  of  Reclamation,  and  the  Department  of  Agriculture,  there 
is  consideralde  criticism  of  benefit-cost  analysis.  In  its  report  on  the  organization 
of  the  Executive  Branch,  for  example,  the  Hoover  Commission  concluded  that  no 
scheme  has  yet  been  devised  for  obtaining  even  a  reasonable  idea  of  the  extent 
of  general  or  local  benefits  from  water  resources  development  and  that  the.se  deter- 
minations are  largely  a  matter  of  opinion  rather  than  the  result  of  scientific 
evaluations. 

Some  of  the  criticisms  which  have  been  made  of  the  benefit-cost  analysis  are  that : 

1.  The  technique  is  applied  to  individual  federal  programs  on  an  individual  proj- 
ect basis.   Even   though   there   is  evidence  of  an   evolving   basinwide   approach,   the 


1  State  of  California,    Report  of  the  Conacrvation   Comviisaion  of  the  State  of  Cali- 
fornia, January   1,   1913,  p.   84. 
»  Letter,  May  17,  1957. 


COMMITTEE  REPORT  ON  WATER  PROBLEMS  A-83 

Bureau  of  Reclamation  is  mainly  conx^erued  with  irrigation  on  the  valley  floors  and 
it  has  no  responsibility  for  urban  needs  or  for  the  development  of  foothill  or 
mountain  areas.  Similarly,  the  Corps  of  Engineers  is  concerned  with  flood  control 
and  navigation,  while  the  Department  of  Agriculture  is  primarily  concerned  with 
soil  and  water  conservation  as  they  relate  to  agricultural   production. 

2.  The  technique  isolates  water  use  and  separates  it  from  other  physical  and 
economic  considerations  in  a  project  area. 

3.  It  does  not  relate  use  of  financial  or  physical  resources  to  economic  return 
from  alternate  producers.  The  benefits  resulting  from  water  use  may  involve  other 
forms  of  production  than  irrigation,  but  federal  agencies  are  ill-adapted  to  compre- 
hensive regional  planning  which  encompasses  both  urban  and  rural  areas. 

4.  It  does  not  evaluate  public  works  relative  to  each  other.  The  general  standard 
of  living  is  lowered  when  taxation  is  used  to  meet  the  costs  of  relatively  unproduc- 
tive enterprises  because  financial  and  physical  resources  are  diverted  away  from 
more  desirable  public  services  or  more  productive  private  activities.  Subsidization  of 
low  value  water  users,  for  example,  places  a  burden  on  other  economic  activities  which 
are  taxed  to  offset  costs,  and  the  burden  is  ultimately  thrown  on  consumers.  In 
general,  public  investment  should  stimulate  forms  of  economic  activity  which  will 
induce  secondary  investment  and  employment.  Subsidies  to  low  value  water  users 
often  fail  to  meet  this  criterion  because  although  they  may  convert  an  unprofitable 
undertaking  into  a  profitable  one  for  the  operator  directly  benefiting  from  the  works, 
they  may  be  a  liability  to  the  State.  x\s  a  matter  of  fact,  the  greater  the  proportion 
of  funds  and  resources,  either  public  or  private,  engaged  in  comparatively  unpro- 
ductive enterprises,  the  lower  the  per  capita  standard  of  living.  When  the  vendor 
of  a  commodity  or  service  is  a  public  jurisdiction  it  is  often  possible  for  ratepayers 
effectively  to  oppose  any  upward  revision  of  charges  to  meet  altered  conditions  or 
production  costs.  As  a  result,  in  irrigation  for  instance,  there  is  an  increasing  dis- 
parity between  charges  and  maintenance  costs,  causing  deficits  which  must  be  made 
up  from  other  sources.  Since  any  state  can  have  only  as  much  non-revenue-producing 
public  works  and  services  as  productive  works  enable  it  to  afford,  it  is  necessary 
that  standards  be  devised  so  that  the  relative  merits  of  proposals  can  be  compared 
and  the  area  of  discretion  in  authorizing  funds  can  be  limited  by  law. 

5.  It  gives  inadequate  consideration  to  how  benefits  are  distributed.  Objectives 
of  state  expenditures  should  be  to  distribute  benefits  as  widely  as  possible.  The 
main  advantage  from  the  development  and  distribution  of  public  water  supplies 
goes  to  the  owner  of  land,  not  necessarily  in  the  form  of  crop  value  but  often  in 
increased  land  values.  If  a  rising  standard  of  living,  reflected  in  rising  per  capita 
income,  is  a  proper  objective  of  public  policy,  this  factor  must  be  taken  into  account. 

Conservancy  District.  As  the  State  inaugurates  a  program  of  public  improve- 
ments having  both  statewide  and  local  benefits,  consideration  should  be  given  to  the 
possibility  of  entering  the  field  of  land  taxation,  now  strictly  the  province  of  local 
jurisdictions,  or  delegating  the  power  to  some  local  entity.  Sizable  gains  are  to  be 
realized  by  primary  and  secondary  beneficiaries  of  water  resource  development,  and 
if  costs  are  to  be  borne  in  proportion  to  benefits,  some  mechanism  is  needed  to 
assign  and  allocate  benefits  and  costs. 

In  this  connection  the  subcommittee  has  under  consideration  the  use  of  con- 
servancy districts,  a  method  used  by  the  Bureau  of  Reclamation  to  determine  the 
distribution  of  benefits.  These  are  county-wide  taxing  districts  which  spread  the 
cost  of  irrigation  development  by  levying  an  ad  valorem  tax  on  all  property  within 
the  district. 

Two  main  premises  underlie  formation  of  conservancy  districts  : 

1.  It  is  unjust  for  irrigators  to  pay  the  full  cost  of  water  development  because 
increased  commerce  and  employment  in  nearby  towns  inevitably  lead  to  an 
enhancement  of  business  and  land  values.  The  conservancy  district  is  thus  intended 
to  tap  secondary  beneficiaries  by  requiring  those  who  gain  indirectly  from  irrigation 
to  share  in  the  cost  of  development. 

2.  Equitable  cost-sharing  should  be  achieved  between  local  areas  and  the  State 
as  a  whole,  as  well  as  between  irrigators  and  the  urban  areas  they  surround. 
The  intent  here  is  to  tax  the  local  indirect  beneficiary  rather  than  the  statewide 
taxpayer.  However,  if  indirect  beneficiaries  in  urban  areas  are  to  be  taxed  in  the 
interests  of  fair  distribution  of  costs,  it  is  equally  just  to  weigh  the  deleterious 
effects  and  attendant  costs  created  by  irrigation  development.  Irrigation  develop- 
ment generates  wealth  but  it  also  causes  financial  burdens  on  the  communities 
which  serve  as  the  labor  market  for  adjacent  farm  lands.  For  some  years  there 
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has  been  a  tendency  to  shift  the  responsibility  and  cost  of  housing  and  caring  for 
migrant  labor  from  farms  to  urban  areas.  As  a  result,  local  iiolicc  protection, 
hospital  service,  and  public  welfare  costs,  which  are  borne  by  urban  dwellers, 
have  risen  considerably. 

The  primary  beneficiary  of  irrigation  development,  as  previously  noted,  is  the 
irrigator,  whose  profits  lie  not  .«;o  much  in  the  sale  of  agricultural  products  as  in 
the  increase  in  land  values  which  is  incidental  to  public  improvements.  These 
values  may  far  overshadow  those  emanating  from  the  products  of  the  soil,  permit- 
ting sizable  unearned  gains  unless  taxed.  It  may  be  argued  that  if  irrigation 
development  is  extended  to  only  those  lands  which  ai-e  truly  productive  of  new 
wealth,  rising  land  values  will  offer  the  opportunity  for  revenue  from  a  develop- 
ment tax  on  the  land.  Such  revenue  would  automatically  cxpniul  to  provide 
additional  improvements,  thus  enabling  the  area  to  achieve  optinuun  development. 
In  addition  to  placing  a  more  just  portion  of  the  tax  burden  on  the  beneficiary, 
this  device  would   presumably   reduce  detrimental   land   speculation. 

The  principal  limitation  of  the  conservancy  district  seems  to  be  that  its  scope 
and  jurisdiction  are  inadequate.  Basically  it  is  a  taxing  device,  using  its  revenues 
solely  to  pay  costs  of  irrigation  development.  It  is  formed  of  other  jurisdictions 
originally  created  on  geographic  lines  bearing  no  relation  to  watersheds  as  hydro- 
logic  units.  Matters  of  land  use  planning,  regulation  of  ground  water  withdrawals, 
and  similar  related  factors  are  normally  outside  its  scope. 

If  a  maximum  distrit)ution  assumption  is  untenable  and  optimum  distribution 
of  water  is  to  be  a  guiding  crit(>rion,  and  if  regions  or  watei'sheds  are  to  b.ave  a 
voice  in  measuring  the  overall  gains  or  losses  accruing  from  loeal  resource  develop- 
nuMit,  perhaps  the  most  logical  jurisdictional  base  is  not  a  limited  purpose  district 
organized  in  selected  counties,  but  rather  a  statewide  network  of  multipurpose 
watershed  planning  and  development  agencies  established  according  to  the  hydro- 
graphic  units  delineated  in  the  California  Water  Plan  and  operating  under  an 
overall  state  agency.  Such  locally  based  watershed  jurisdictions  might  accomplish 
a  number  of  objectives.  Of  especial  importance  would  be  their  function  in  niulti- 
purix)se  planning  of  a  nature  which  envisions  the  integration  of  the  physical, 
economic,  and  human  resources  of  rural  and  urban  areas  in  an  optimum  combina- 
tion. Planning  of  this  nature  goes  beyond  the  limited  i)urposes  of  land  reclamation 
or  flood  control  programs  and  measures  the  practicality  of  an  undertaking  in  terms 
of  optimum  urban  and  agricultural  land  use,  as  well  as  surface  and  underground 
water  use,  on  a  regional  or  watershed  ba.'-is.  A  fundamental  premise  of  such  an 
approach  is  that  the  benefits  of  specific  projects  can  be  judged  validly  only  within 
the  framework  of  an  overall  plan  for  the  long-term  physical  and  economic  develop- 
ment of  the  entire  pioject  area,  and  that  if  regions  or  watersheds  are  to  share 
in  the  cost  of  development,  they  should  participate  in  the  determination  of  how 
the  physical  and  financial  resources  of  their  locality  will  produce  the  most  social 
and  economic  gains. 

Watershed  jurisdictions  might  serve  as  a  means  for  reconciling  conflicts  between 
surplus  and  deficient  areas  by  establishing  a  medium  for  negotiating  mutuality  of 
interest.  On  the  basis  of  uniform  state  standards  for  detcimining  water  needs, 
jurisdictions  which  are  deemed  to  have  a  surplus  might  then  negotiate  with 
deficient  watersheds. 

-Additional  objectives  which  might  be  accomplished  include :  serving  as  an 
e(|uit.'ib]e  base  for  underwriting  capital  investment  on  improvements  of  local 
benelit ;  co-operating  with  the  State  in  tlie  location  and  operation  of  local  distribu- 
tion facilities;  and  evaluating  area  potential  by  estimating  the  outer  limits  of 
the  income-generating  capacity  which  might  result  from  economic  growth  gener- 
ated by  water  use. 

Aqueduct  Routing.  Of  the  various  quantitative  criteria  none  seems  less  subject 
to  consideration  outside  the  framework  of  established  public  policy  than  does  the 
routing  of  aqueducts.  Yet  because  such  routing  may  have  a  profound  effect  on 
the  economic  development  of  an  area,  the  policy  it  is  designed  to  implement 
assumes  major  importance.  If  maximum  geographical  disti'ibution  of  water  is  the 
objective,  or  if  the  delivery  of  water  to  water  deficient  land  without  i>articular 
reference  to  its  ability  to  produce  agricultural  wealth  is  the  goal,  the  route  and 
cost  of  distribution  works  will  be  one  thing.  It  will  i)e  something  quite  different, 
however,  if  the  policy  is  to  distribute  water  in  such  a  fashion  as  to  achieve  the 
maximum    combined    economic    benefit    from    agriculture,    industry,    and    commerce. 
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Methods  of  Financing.  The  metliod  of  financing  best  suited  to  state  development 
of  water  resources  depends  upon  what  kind  of  economic  development  the  State  wishes 
to  promote.  As  previously  noted,  the  historical  policy  assumption  of  the  Federal 
Government  has  been  that  maximum  reclamation  of  land  for  agriculture  is  the 
goal  of  water  resource  development.  The  natural  outgrowth  of  this  qualitative 
criterion  is  the  federal  practice  of  subsidizing  irrigation  water  users  through  the 
diversion  of  power  revenues,  and  through  the  tapping  of  general  tax  revenues  by 
extending  capital  cost  repayment  periods  under  interest-free  provisions,  as  well 
as  assigning  costs  somewhat  arbitrarily  to  other  benfits  in  multiple-purpose  develop- 
monts. 

To  what  extent  can  these  federal  financing  methods  be  followed  by  the  State 
in  financing  its  water  resources  development?  The  answer  must  necessarily  be, 
only  to  the  extent  that  the  federal  goal  of  maximum  land  reclamation  is  the 
qualitative  criterion  to  be  satisfied.  In  a  state  in  Avhich  virtually  all  irrigable  land 
is  now  in  private  ownership,  the  extent  of  contributions  from  California's  rapidly 
depleting  general  fund,  and  the  payment  schedules  established  for  power  and  for 
municipal  and  industrial  water  users,  will  determine  the  degree  to  which  historic 
objectives  can  be  achieved  through  subsidies. 

On  the  other  hand  there  are  signs  that  the  financial  path  followed  by  the  Federal 
Government  is  not  compatible  with  the  changing  character  of  California's  economy 
and  with  the  condition  of  the  State's  treasury.  For  one  thing,  subsidy  of  irrigation 
at  current  levels  is  extremely  costly.  For  instance,  it  has  been  estimated  that  the 
total  subsidy  to  an  irrigator  owning  1,000  acres  of  land  in  the  Central  Valley 
Project  approximates  $11,500  per  year  over  a  50-year  period.  This  presumably 
indicates  the  cost  to  the  public  of  bringing  water  to  California's  best  land.  How 
much  greater  the  cost  may  be  when  water  is  delivered  to  poorer  land  at  a  price  it 
can  afford  to  pay  is  a  matter  of  the  utmost  concern.  A  further  element  of  uncer- 
tainty rests  in  the  unknown  economic  effect  of  an  eventual  increase  of  California's 
irrigated  acreage  by  an  amount  equal  to  35  percent  of  the  Nation's  present  total. 
Recognition  of  the  increasing  predominance  of  urban  activities  in  the  economic 
structure  of  California  is  vital  in  judging  the  adequacy  of  qualitative  criteria.  The 
fact  that  85  percent  of  the  tax  moneys  of  the  State  comes  from  sources  concentrated 
in  url)an  areas  makes  such  areas  restive  when  methods  of  financing  water  resources 
development  are  under  discussion  in  the  absence  of  lucid  policy  objectives  on  the 
end  economic  results  to  be  achieved. 

Final  determination  of  appropriate  methods  of  financing  then  seems  to  depend 
upon  definition  of  the  policy  goals  they  are  to  serve.  If  the  economic  welfare  of  the 
State  is  the  end  to  be  sought  and  industrialization  is  deemed  to  further  this  goal, 
inducements  to  industry  through  cheaper  power  may  be  appropriate.  In  such  a  case 
the  contribution  to  the  irrigation  subsidy  from  that  source  would  be  decreased  and 
it  might  be  necessary  to  limit  development  of  new  irrigated  land  to  areas  with  a 
higher  production  potential  than  would  be  the  case  under  a  policy  of  maximum  land 
reclamation.  On  the  other  hand,  if  the  narrower  policy  framework  of  federal  prece- 
dent is  followed,  it  is  conceivable  that  the  problem  of  financing  could  become 
■insurmountable  for  the  lack  of  factors  in  that  policy  which  act  with  certainty  to 
screen  out  projects  at  some  marginal  point. 

The  question  of  methods  of  financing  seems  incapable  of  resolution  outside  the 
framework  of  firmly  established  policy  statements  concerning  the  pattern  of  economic 
growth  to  be  promoted  through  water  resource  development. 

That  California  should  establish  broader  policy  goals  than  are  to  be  found  in 
federal  policy  is  evident  from  the  transitional  nature  of  California's  economy. 

Economic  Implicaiions  of  Water  Use 

As  sections  of  the  State  having  a  limited  natural  water  supply  are  confronted 
with  increasing  demands,  industry,  municipalities,  agriculture,  and  recreation  begin 
to  compete  for  the  available  supply.  This  competition  is  heightened  as  the  amount 
of  unappropriated  water  decreases  and  there  is  a  polarization  of  opposing  forces 
which  manifests  itself  on  a  geographical  basis  rather  than  along  functional  water 
use  lines.  To  a  considerable  extent  sectional  dissension  over  water  rights  reflects 
fears  on  the  parts  of  residents  of  individual  watersheds  that  exportation  of  a  fixed 
amount  of  water  might  prevent  the  optimum  economic  development  of  their  locality. 

Public  development  of  water  resources  is  closely  linked  to  the  growth  of  private 
eronomic  activities,  and  because  a  steady  flow  of  cheap  water  is  a  vital  ingredient 
in  actuating  latent  economic  growth,  public  development,  distribution,  pricing,  and 
rationing  policies  become  a  vital  influence  on  the  extent,  character,  and  location  of 


A-86 


COMMITTKi:   REPORT  OX   WATER   PROBLEMS 


economic  activities.  Furthciiuore,  since  tlie  employment  opportunities  generated  by 
economic  activity  are  a  icey  factor  in  attracting  population,  water  distribution  may 
well  be  a  determining  force  in  California's  ultimate  population  distribution  and,  in 
turn,  the  location  of  the  physical  facilities  rociuircd  to  serve  new  growth.  Thus, 
policies  and  practices  accentuating  one  form  of  water  use  or  the  expansion  of  one 
geographical  area  as  against  another  may  tend  to  enhance  or  retard  statewide 
economic   development. 

With  this  in  mind,  let  us  briefly  examine  the  pattern  of  water  usage  in  California, 
note  the  changes  in  the  magnitude  of  use,  and  discuss  the  competition  for  limited 
supplies  from  an  economic  standpoint. 

The  California  Water  Plan  indicates  that  urban  areas  accounted  for  only  8  percent 
of  the  total  water  used  in  1050,  while  irrigated  lands  took  92  percent.  Despite  the 
overwhelming  preimuderance  of  irrigation  in  the  total  water  use  of  the  State,  an 
enormous  industrial  expansion  is  taking  place  in  California — one  which  is  having  a 
profound  impact  on  the  mode  of  physical  and  economic  growth,  and  is  making  heavy 
demands  on   available   water   supplies.   Figure   12   depicts   the   rising   importance   of 
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FIG.  12  -    California:    personal  income  from  manufacturing,  services,  farms,   i929- 
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manufacturing  in  the  State's  economy  during  the  past  25  years.  It  shows  how  the 
industrialization  of  California  arose  during  World  War  II  when  the  Federal  Govern- 
ment financed  the  cost  of  nearly  $1.5  billion  in  maiiufacluiiug  facilities  to  ac<'elerate 
military  production.  During  the  past  ten  years  this  growth  has  reached  extraordinary 
heights,  the  capital  investment  in  new  plants  and  expansions  being  estimated  at 
$4  billion.  The  ui)swing  in  California's  manufacturing  output  is  clearly  apparent  in 
value  added  by  manufacture,  whieli  rose  from  approxinjately  $4  billion  to  $1U 
billion  between  1947  and  1957. 

In  1950  and  again  in  1955  the  U.  S.  Geological  Survey  undertook  the  first 
estimates  of  total  water  use  for  the  4S  states.  These  data  reveal  the  extent  to  which 
rising  industrial  water  requirements  are  a  counterpart  of  California's  industrializa- 
tion. During  this  five-year  period  industrial  and  agricultural  withdrawals  for  the 
nation  as  a  whole  both  underwent  an  approximate  30  percent  increase.  However,  in 
California,  although  irrigation  withdrawals  increased  12.6  percent  and  remained 
predominant  in  aggregate  volume,  fresh  and  brackish  industrial  withdrawals  rose 
from  295  million  gallons  per  day  to  6,280  million  gallons  per  day,  an  increase  of 
2,050  percent.  Even  more  striking  is  the  fact  that,  while  the  ratio  between  irrigation 
and  industrial  use  in  1950  was  68.5:1,  in  1955  the  rise  in  industrial  use  reduced 
it  to  but  3.7  :1.  In  terms  of  the  percentage  distribution  of  uses,  it  is  noteworthy  that, 
whereas  self-supplied  industrial  withdrawals  accounted  for  only  1.3  percent  of  the 
State's  total  in  1950,  in  1955  they  represented  20.5  percent.  As  shown  in  the  accom- 
panying chart,  increased  industrial  withdrawals  caused  the  proportion  of  total  state 
withdrawals  for  irrigation  to  decline  from  91.7  percent  in  1950,  to  74.9  percent  in 
1955.  Thus  the  percentage  of  withdrawals  used  in  irrigation  is  already  7  percent 
below  the  82  percent  estimated  as  the  ultimate  in  the  projections  of  the  California 
Water  Plan. 

These  changes  in  the  pattern  of  water  withdrawals,  together  with  trends  in  such 
economic  indices  as  personal  income  and  employment,  reflect  a  marked  transition 
in  the  economic  structure  of  California.  With  the  rise  in  trade  and  services,  they 
indicate  that  the  state  is  moving  from  an  agriculturally  oriented  economy  to  a  more 
diversified  economic  base  in  which  farming  is  undergoing  a  relative  decline  in 
importance,  and  in  which  industrial  development  and  attendant  population  in- 
creases assume  greater  significance. 

Economic  development  is  predicated  upon  the  availability  of  raw  materials  from 
which  goods  may  be  produced,  and  upon  the  existence  of  customers  to  buy  them. 
While  much  of  California's  early  development  was  dependent  upon  its  raw  materials, 
some  economists  contend  that  the  key  stimulants  to  California's  current  economic 
growth  are  the  expanding  consumer  and  producer  markets  resulting  from  population 
increases. 

Population  increases  are  essentially  accretions  to  the  State's  working  force,  for 
migrants  are  mainly  drawn  to  California  by  employment  opportunities.  In-migration 
tends  to  set  off  a  self-generating  cycle  of  economic  development  by  shifting  the 
consumer  market  westward,  attracting  industry,  providing  jobs,  increasing  pur- 
chasing power,  and  facilitating  the  disposal  of  manufacturing  output.  Because 
expansion  of  the  State's  market  and  its  working  force  are  so  closely  related,  it 
might  be  said  that  economic  development  flows  from,  as  well  as  creates,  employment 
and  personal  income. 

Since  purchasing  power  is  a  key  factor  in  stimulating  economic  development,  all 
signs  stress  that  California's  continued  economic  well-being  hinges  on  maintaining 
levels  of  employment  and  personal  income  exceeding  population  growth.  Inasmuch 
as  California's  aggregate  growth  is  unparalleled  among  states,  this  is  a  formidable 
objective.  There  has  been  no  decade  since  1900  in  which  California  did  not  grow 
almost  three  times  as  fast  as  the  total  population  of  the  United  States.  The  current 
population  of  over  14,000,000  is  increasing  at  a  rate  of  about  500,000  annually  and 
is  expected  to  reach  17,000,000  by  1965. 

As  industrial  growth  accelerates,  water  policies  founded  exclusively  on  a  concept 
of  maximum  land  reclamation  appear  to  have  been  rendered  ill-adapted  to  the 
changing  pattern  of  California's  economic  development.  Industrialization  has  stimu- 
lated a  trend  toward  urbanization  and  a  shift  of  population  from  farms  to  cities. 
Consequently,  population  gains  are  concentrated  in  the  State's  highly  urbanized 
areas,  and  California  has  become  one  of  the  most  url)auized  states  in  the  Nation. 
The  1950  census  revealed  that  an  overwhelming  80.7  percent  of  California's  popu- 
lation was  ui'ban  while  only  19.3  percent  was  rural.  By  contrast,  only  64  percent 
of  the  Nation's  total  population  was  urban.  That  urban  areas  are  the  focal  point 
of  the  search  for  economic  opportunity  is  indicated  by  the  fact  that  between  1920 
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and  1950  California's  farm   population   dropped   from   15.2   percent   to   6.3   percent 

''^ile  aggr'e^'atc '''income  received  by  the  residents  of  California  from  all  sources 
determines  their  ability  to  buy  the  goods  wl.icb  induce  the  growtb-begetting-growth 
urooess  Personal  income  is  therefore  a  good  indicator  of  the  capacity  of  the  State 
as  a  market  for  the  sale  of  goods  and   services,  the  production  of  which  provides 

"""AmoITnTing  to  approximately  30  billion  dollars  in  1955  aggregate  personal  income 
in  California  ranked  second  only  to  New  York,  which  had  36  billion  dollars  Between 
1950  and  1955,   the  period  in  which   USGS  data   indicate  the  phenomenal   rise   in 
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industrial  water  withdrawals  previously  oitod,  the  State's  personal  income  rose 
approximately  50  percent.  During  that  period  the  pattern  of  growth  differed 
markedly  from  that  of  the  Nation  as  a  whoh>.  While  the  percentage  (*f  total  income 
from  manufacturing  in  the  United  States  increased  only  1.4  percent,  California's 
income  from  this  source  increased  7.4  percent.  From  a  longer  range  standpoint, 
during  the  period  1933  to  1955  the  increase  in  personal  income  in  California  from 
manufacturing  was  3.5  times  that  of  farms  and  2.5  times  that  of  services. 

Despite  a  substantial  rise  in  aggregate  personal  income  in  California  (5.5  billion 
dollars  in  1929  to  30  billion  dollars  in  1955),  the  State's  per  capita  income  has  not 
kept  pace  with  the  increase  in  the  national  average,  and  the  long-run  trend  indicates 
that  the  State's  economic  advantage  relative  to  other  parts  of  the  Nation  is  declining 
(see  Table  1). 

TABLE  1 

CHANGE    IN   CALIFORNIA'S    PER   CAPITA    INCOME   AS   A   PERCENTAGE    OF 

NATIONAL   AVERAGE,   SELECTED   YEARS,    1929-1955 

192!)       J!)/,n       19.',6       J950       J9.',.i       1955 
Percent    national    average 142         141         132         124         123         123 

Since  the  volume  of  movement  to  California  occurs  primarily  in  response  to  job 
opportunities  providing  higher  incomes,  the  decline  of  per  capita  income  in  Cali- 
fornia in  relation  to  the  national  average  may  have  an  effect  upon  the  State's 
standard   of   living. 

In  terms  of  employment,  less  than  10  percent  of  those  employed  in  California 
are  engaged  directly  in  agricultural  work.  The  Census  of  Agriculture  reports  that 
during  the  harvest  season  in  1954  a  total  of  277,753  workers  were  hired  but  only 
22,277  were  employed  150  days  or  more.  Expenditures  for  hired  farm  labor  in  1954 
amounted  to  $410,711,854.  By  comparison,  the  Census  of  Manufacturers  reports 
that  771,796  manufacturing  workers  were  employed  in  California  in  1954  and  their 
wages  amounted  to  $3,143,793,000.  It  is  noteworthy  that  although  the  food- 
processing  industry  provided  24.5  percent  of  California's  total  wages  and  salaries 
in  1939,  it  dropped  to  11.4  percent  in  1955.  The  new  leadership  manufacturing  has 
attained  in  providing  employment  is  shown  in  Figure  14  which  indicates  that  manu- 
facturing employment  underwent  a  56  percent  increase  from  1950  to  1956,  making 
it  the  State's  chief  source  of  employment. 

An  apparent  assumption  of  water  development  designed  to  implement  irrigation 
expansion  is  that  farming  is  a  prime  mover  in  a  sequence  of  economic  activities 
which  lead  to  increased  economic  values.  If  a  rising  standard  of  living,  reflected 
in  a  rising  per  capita  income,  is  the  underlying  qualitative  objective,  there  are 
indications  that  an  expansion  of  agriculture  may  not  be  the  best  means  toward 
this  end.  Two  problematical  matters  arise  in  connection  with  the  extension  of 
irrigation  to  enhance  the  general  standard  of  living.  One  of  these  relates  to  the 
distribution  of  farm  income  and  the  other  to  the  productivity  of  land. 

The  accompanying  table  from  the  Census  of  Agriculture  indicates  that  in  1954 
only  about  15  percent  of  California  farms  had  gross  incomes  of  $25,000  or  more. 
With  the  net  income  for  California  farms  averaging  about  one-third  of  gross  income, 

TABLE  2 

CALIFORNIA   FARMS   BY   ECONOMIC   CLASS-1950   AND    1954 

Farm  class  1950  195^ 

Commercial  farms  99,133  89,418 

Class       I  $25,000  or  more  * 14,299  18,241 

Class     II     10,000  to  $24,999 18,985  20,190 

Class  III       5,000  to       9,999 21,730  18,829 

Class    IV       2,500  to      4,999 20,526  15,727 

Class      V       1,200  to       2,499 17,229  12,948 

Class    VI  250  to       1,199 6,364  3,483 

Other  farms 38,035  33,585 

Part  time 16,382  14,121 

Residential    21,316  19,309 

Abnormal    336  155 

Estimated  number  of  farms 137,168  123,003 

*  Value  of  farm  products  sold. 
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Fig.  14    -    INCREASE    IN    CALIFORNIA   EMPLOYMENT 
IN   MANUFACTURING,    SERVICES    AND   FARMS 
FROM   1950   TO    1956 


SOURCES:       DEPARTMENT  OF  INDUSTRIAL    RELATIONS,    CALIFORNIA 
LABOR  STATISTICS   BULLETIN.     Nq  389,    DECEMBER  1956 

DEPARTMENT  OF  INDUSTRIAL   RELATIONS    ond  DEPARTMENT 
OF  EMPLOYMENT,    EMPLOYMENT    AND   UNEMPLOYMENT 
IN  CALIFORNIA,    No.  49,    DECEMBER   1956 
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it  is  clear  that  there  are  only  a  few  farms  with  large  earning  capacities  and  a  great 
number  (53  percent)  with  net  incomes  of  less  than  $2,000.  In  1954,  when  73  percent 
of  farms  were  in  the  commercial  category,  09  percent  of  all  farms  were  irrigated, 
leaving  only  4  percent  of  the  total  number  unirrigated.  Yet  ai)out  a  third  (22  per- 
cent) of  the  number  irrigated  sold  less  than  $5,000  worth  of  products. 

A  tendency  for  marginal  or  part-time  farm  operators  to  supplement  their  income 
from  nonfarm  sources  is  evident  from  information  in  the  1950  census,  which  showed 
that  50  percent  of  all  farm  operators  had  an  outside  income  exceeding  agricultural 
sales  and  the  number  working  off  farms  had  increased  40  percent  over  that  of  1945. 

A  further  problem  which  occurs  in  connection  with  the  ability  of  irrigation  to 
induce  other  economic  activities — and  one  which  is  assuming  critical  proportions — • 
involves  the  rapid  disappearance  of  productive  farmland  as  a  result  of  the  urbaniza- 
tion brought  on  by  population  growth.  Uulike  manufacturing,  in  which  mass  use  of 
several  factors  of  production  is  based  on  a  law  of  increasing  returns,  the  use  of 
water  by  agriculture  to  increase  crop  value  is  peculiarly  subject  to  a  law  of  diminish- 
ing returns  dictated  by  one  essentially  fixed  factor  of  production  :  the  natural  pro- 
ductivity of  the  soil.  Beyond  that  point  of  diminishing  returns,  increased  vise  of 
water  as  a  factor  of  production  is  not  reflected  in  a  proportionate  increase  in  produc- 
tion. Fertile  land  may  produce  two  or  three  times  as  much  crop  value  as  poor  land 
with  the  same  quantity  of  water.  Extension  of  irrigation  to  less  productive  land  may 
then  require  a  higher  cost  per  acre  and  result  in  less  production  per  acre-foot  of 
water. 

The  need  for  interrelating  land  and  water  policies  is  evident  from  the  fact  that 
during  the  past  16  years,  according  to  Soil  Conservation  Service  estimates,  urban 
expansion  has  resulted  in  the  conversion  to  other  uses  of  more  than  three  million 
farm  acres — about  half  the  amount  considered  suitable  for  cultivation  in  the  entire 
State.  The  spectacle  of  productive  farmland  giving  way  to  subdivisions  and  factories 
while  water,  a  mobile  component  of  the  productive  process,  is  pushed  out  into  inher- 
ently less  productive  areas  gives  rise  to  the  question :  When  does  the  law  of  diminish- 
ing returns  begin  to  operate?  And,  further,  can  it  be  invoked  to  justify  a  restriction 
in  subsidized  water  distribution  for  low  value  uses?  If  the  State's  water  aud  financial 
resources  were  unlimited  it  might  be  permissible  to  spread  them  thinly.  But  since 
they  are  not,  it  would  seem  that  the  only  justifiable  goal  of  public  policy  must  be  to 
distribute  water  and  cash  outlays  in  a  manner  most  likely  to  result  in  the  greatest 
economic  returns. 

If  augmentation  of  deficient  supplies  is  to  be  approached  with  relative  economic 
productivity  as  the  qualitative  criterion,  redistribution  must  be  weighed  in  relation 
to  a  possible  decline  in  some  economic  activity  or  area  of  use.  It  has  been  indicated 
that  the  magnitude  of  industrial  withdrawals  in  California  has  undergone  a  phe- 
nomenal increase  between  1950  and  1955.  The  following  comparisons  in  the  economic 
values  resulting  from  utilizing  a  given  amount  of  water  on  land  and  in  manufac- 
turing demonstrate  that  it  may  be  possible  to  put  important  amounts  of  water  to 
uses  yielding  a  liigher  return  and  creating  wider  economic  benefits  than  irrigation : 

1.  In  1954  the  net  value  of  production  per  1,000  gallons  of  water  withdrawn  per 
day  for  farming  was  $0,024  as  against  $1.37  for  manufacturing.  In  other  words, 
manufacturing  produced  G8  times  as  much  product  value  as  farming  per  1,000  gallons 
of  water  withdrawn  per  day. 

2.  In  1954  the  personal  income  per  1,000  gallons  of  water  withdrawn  per  day  for 
farming  was  $0.55  as  against  $2.38  for  manufacturing.  In  other  words,  manufactur- 
ing provided  4.33  times  as  much  personal  income  per  1,000  gallons  of  water  with- 
drawn per  day  as  farming. 

3.  In  terms  of  employment,  the  annual  average  employment  per  1,000  gallons  of 
water  withdrawn  for  farming  was  one  employee  per  16,978  as  against  one  employee 
per  1,970  for  manufacturing.  In  other  words,  farming  used  8.6  times  as  much  water 
per  employee  as  manufacturing. 

These  contrasts  are  not  meant  to  imply  that  it  is  desirable  or  even  possible  to 
convert  agricultural  lands  to  industrial  uses  just  because  the  economic  returns  per 
unit  of  water  are  so  much  greater.  But  in  watersheds  where  upstream  mountain  and 
foothill  lands,  and  urban  and  agricultural  lands  on  the  valley  floor  compete  for  a 
water  supply  already  nearing  complete  utilization,  and  where  steady  growth  enlarges 
the  needs  of  other  watersheds,  there  is  much  to  be  said  for  reconsidering  the  eco- 
nomic wisdom  of  consigning  limited  water  supplies  to  irrigation  of  land  without  a 
thorough  study  of  the  quality  of  the  land  and  without  carefully  weighing  the  possi- 
bility that  a  greater  economic  good  might  come  from  assigning  water  to  another  use. 

(Transcript  of  September  15,  1958,  page  72.) 
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STATEMENT  OF  WILLIAM  REICH 
California  Farm  Research  and  Legislative  Committee 

The  California  Farm  Research  and  Legislative  Conimiftee  is  a  nonpartisan,  non- 
profit, educational,  research,  legislative  and  service  agency  whose  main  purpose  is 
to  protect  ownership  and  operation  of  commercial  family  farms  in  California. 

Committee  membership  averages  around  1,000  farmers  and  farm  groups  in  addi- 
tion to  that  of  religious,  civic  and  labor  organizations  who  co-operate  in  programs 
relating  to  water,  hydroelectric  power  and  soil  conservation,  consumer  buying  power 
and  measures  to  assist  farm  owners  to  attain  parity  for  their  investment,  mana- 
gerial skills  and  labor. 

As  an  affiliate  of  the  California  Water  and  Power  ITsers  Association,  we  concur 
with  the  policies  of  this  organization. 

In  testifying  before  this  committee  regarding  "principles  and  practical  aspects 
involved  in  policy  to  be  adopted  on  state  water  projects,"  we  wish  to  make  clear 
that  we  do  not  favor  the  State  Feather  River  Project  as  presently  planned. 

We  believe  this  project,  as  planned,  is  financially  and  economically  infeasible. 
It  has  falsely  raised  hopes  of  Southern  Californians  that  they  will  get  Feather  River 
water  when  actually  every  drop  of  runoff  is  needed  in  the  water-deficient  Central 
Valley,  as  planned  in  the  comprehensive  Central  Valley  Basinwide  Report  of  the 
I^.  S.  Bureau  of  Reclamation. 

Those  interests  which  press  for  construction  of  the  State  Feather  River  Project, 
with  no  provisions  for  acreage  limitation  or  power  preference,  have  created  con- 
fusion and  prevented  a  constructive  solution  of  our  water  problems  with  consequent 
deadlock  and  inaction.  For  example,  inclusion  of  the  San  Luis  Project  in  the  state 
Feather  River  plan  has  developed  heated  controversy  which  has  prevented  congres- 
sional action  on  the  project. 

With  these  prefacing  remarks,  I  will  attempt  to  give  our  position  on  the  specific 
questions  put  forward  for  these  hearings: 

Users  of  agricultural  water  should  not  be  required  to  repay  in  full  project  con- 
struction costs  which  are  properly  allocated  to  irrigation.  In  this  we  agree  with 
federal  policy  which  gives  farmers  the  benefit  of  interest-free  money  for  construction 
of  facilities  allocated  to  irrigation,  and  an  additional  increment  from  the  sale  of 
pulilicly  generated  electricity.  To  justify  this  subsidy  in  the  public  interest,  limits 
are  placed  on  the  amount  of  subsidized  water  going  to  a  single  ownership — known 
as  the  lOO-acre  limitation. 

0])viously  farmers  will  not  purchase  irrigation  water  if  the  cost  exceeds  the  bene- 
fit they  can  obtain  from  it.  The  average  net  farm  benefits  per  acre-foot  of  water 
(distribution  costs  taken  into  account),  as  estimated  in  the  "Report  on  the  Engi- 
neering Feasibility,  the  Total  Estimated  Costs,  and  the  Allocation  and  Probable 
Repayment  of  These  Costs,  of  the  Central  Valley  Project.  California,"  approved  by 
the  U.  S.  Department  of  Interior,  December  3,  194G,  were  .$3  to  .$3.10  in  the  Sacra- 
mento Valley,  $4.0.'5  to  .$8.10  in  the  Delta-Mendota  Canal  service  area,  .$4.3.'5  to  $7.80 
in  the  service  area  of  tlie  Friant  and  Mader.i  Canals,  and  .$'20  in  the  Contra  Costa 
Canal  service  area    (a  suburban  area  with  intensive  agricultural  cultivation). 

Rates  for  irrigation  water  provided  by  state  projects  should  be  determined  in  ac- 
cordance with  benefits  derived  from  this  water  and  the  ability  to  pay.  In  most  cases 
tills  will  involve  a  subsidy  since  agriculture  in  few.  if  any,  areas  will  be  able  to 
p:iy  tiie  full  irrigation  water  costs.  Therefore,  there  can  be  no  justification  for  per- 
mitting unlimited  amounts  to  be  used  by  a  single  individual  or  corjioration. 

All  agricultural  areas  of  the  State  should  be  eligible  for  jiublicly  developed  water 
supplies. 

Any  repayment  deficiency  (subsidy)  to  provide  full  cost  of  irrigation  water  could 
be  met  by  state  i)aynient  of  interest  costs  on  funds  .illocated  for  irrigation  facilities, 
as  is  the  poliry  in  federal  reclamation  projects;  by  use  of  a  portion  of  tidelands  oil 
royalties;  and  by  assessments  all  taxpayers  in  public  districts  indirectly  benefited  by 
increased  agricultural  production  due  to  irrigation.  This  means  that  water  develop- 
ment lionds  would  be  secured  in  part  by  taxing  the  benefited  land  rather  than  being 
wholly  (lei)endent  on  water  revenues. 

Individuals,  local  business  and  industry  in  communities  benefited  by  state-financed 
irrigation  projects  should  not  have  a  "free  ride"  as  property  values  rise  and  busi- 
ness and  industry  thrive  because  of  these  projects.  Therefore,  the  practice  of  requir- 
ing a  portion  of  irrigation  repayment  from  indirect  beneficiaries  is  justified  and 
desirable.  This  is  possible  through  tlie  organization  of  irrigation  or  water  districts. 
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The  unearned  increment  accruing  to  land  as  a  result  of  public  improvements 
such  as  water  projects  in  an  expanding  economy  would  be  enormous,  and  therefore 
the  resulting  rise  in  land  values  should  be  taxed  to  help  pay  off  project  bonds. 

Such  a  land  tax  would  tend  to  prevent  land  value  inflation  and  discourage  specu- 
lation since  idle  land  must  bear  the  same  tax  levy  as  improved  land  of  the  same 
quality  in  the  same  area,  as  required  by  the  State  Constitution  (Article  XIII,  Sec- 
tion 2 ) . 

We  are  unalterably  opposed  to  bus-bar  sale  of  electricity  from  state  projects  to 
privately  owned  utilities.  Such  electricity  should  be  publicly  developed  for  project 
pumping  and  transportation  of  project  water.  Any  surplus  should  be  sold  to  public 
agencies  at  a  rate  not  greater  than  is  required  for  operating  costs  and  to  amortize 
state  investment  in  power  installations  and  transmission  lines. 

Many  areas  can  pay  their  own  way  by  advancing  a  portion  of  construction  costs 
of  a  project  or  facility  which  serves  their  area,  or  by  construction  and  operation  of 
all  or  part  of  the  facilities  needed  to  serve  the  particular  area.  For  example,  a  public 
body  such  as  the  Metropolitan  Water  District  of  Southern  California  has  greater 
resources,  know-how  and  facilities  to  finance  and  construct  installations  needed  to 
serve  it  with  state  project  water  than  do  many  smaller  and  less  prosperous  areas. 
Our  committee  is  of  the  opinion,  however,  that  every  such  constriiction  should  con- 
form to  an  accepted  statewide  overall  plan  and  be  integrated  with  it. 

There  should  be  no  variation  in  repayment  policies  according  to  whether  the 
project  provides  a  new,  replacement  or  supplemental  water  supply.  Consideration 
should  be  given,  however,  to  a  cheaper  rate  for  surplus  water  which  can  be  used 
for  replacement  of  underground  supplies  by  percolation,  or  for  bringing  low-quality 
land  into  production. 

When  water  is  scarce,  high-yielding  agricultural  lands  should  be  given  priority  on 
available  irrigation  water. 

(Transcript  of  September  15,  19.58,  page  188.) 

RESOLUTION  NO.  44 

California  Water  Commission 

Whereas,  The  California  Water  Commission  has  been  asked  by  the  Director 
of  Water  Resources,  in  accordance  with  Chapter  52  of  the  Statutes  of  1956,  to 
advise  him  specifically  on  recommendations  to  be  made  to  the  Joint  Legislative  Com- 
mittee on  Water  Problems,  Subcommittee  on  Financial  and  Economic  Policy,  con- 
cerning the  pricing  of  agricultural  water  from  state  projects  ;  and 

Whereas,  The  Commission  has  considered  this  matter  at  an  adjourned  meeting 
in  Susanville,  California,  on  September  5,  1958  ;  now,  therefore,  be  it 

Resolved,  That  it  is  the  policy  of  this  commission  that  the  price  of  agricultural 
water  provided  by  state  projects  should  be  based  on  capacity  of  the  land  to  pay ; 
if  such  capacity  is  insufficient  to  pay  project  costs  allocated  to  irrigation,  then  the 
difference  should  be  paid,  in  the  general  interest  of  the  State,  by  project  power 
revenues,  other  sales  of  project  water,  by  the  general  taxpayers  of  the  State,  or 
other  sources  of  funds ;  provided  further  that  no  excessive  subsidy  be  provided  to 
lands  of  low  repayment  capacity. 

The  foregoing  resolution  was  adopted  by  the  California  Water  Commission,  State 
of  California,  at  Susanville,  California,  on  September  5,  1958. 


Clair  A.  Hill 
Chairman 


(Transcript  of  September  15,  1958,  page  199.) 


STATEMENT  OF  ELMER  B.  WOOD 
Irrigation  Districts  Association  of  California 

First,  and  perhaps  most  important,  it  should  be  emphasized  that  there  appears 
to  be  a  tendency  to  approach  our  first  state  projects  in  reverse  of  the  traditional 
method  for  the  construction  of  financially  feasible  pi*ojet?ts.  Instead  of  starting  with 
the  determination  that  there  is  an  existing  demand  for  the  water  and  power  and 
incidental  benefits  which  would  create  a  group  of  financial  underwriters  for  the 
project,  there  seems  to  be  an  attitude  that  the  Feather  River  Project  is  necessary 
and  beneficial  and  must  be  built — so  now  we  have  to  find  out  who  will  pay  for  it. 
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We  will  nrimit  that  it  is  difficult,  if  not  impossible,  to  imlicate  the  exact  service 
area  and  every  beneficiary  of  a  project  of  such  great  st-ope  as  the  Feather  River 
Project,  but  every  effort  sliould  be  made  to  determine  the  service  area  with,  perhaps, 
alternate  service  areas  which  could  Indicate  their  need  for  the  project  or  willingness 
to  pay  a  share  of  the  costs  on  a  basis  similar  to  bidding.  After  the  service  area  is 
at  least  tentatively  outlined  (or  at  some  stage  in  planning  the  project),  the  benefits 
attributable  to  flood  control,  recreation,  fish  and  wildlife  must  be  considered;  and 
if  a  value  is  to  be  placed  on  them,  the  method  of  repayment  by  the  beneficiaries 
must  be  determined.  It  has  been  proposed  that  t-ertain  recreation  aspects,  fish  and 
wildlife  benefits,  reservoir  sites,  main  canal  rights-of-way  and  utility  relocations 
bo  paid  for  by  the  State  as  a  state  contribution  to  the  general  welfare.  While  we 
do  not  oppose  such  proposals  at  this  time,  we  firmly  believe  that  every  such  benefit 
should  have  its  costs  to  the  State  fully  determined  and  funds  must  be  made  avail- 
able by  the  State  to  cover  such  costs.  We  w^nild  like  to  reserve  the  privilege  of 
objecting  to  assignments  of  water  to  some  of  these  uses  if  it  is  indicated  that  such 
uses  will  seriously  affect  the  availability  of  project  water  for  the  higher  uses  of 
domestic  supply  or  irrigation. 

Next,  the  policy  of  the  State  on  hydroelectric  power  produced  by  state  water 
jtrojo'cts  must  be  made  clear,  so  that  some  determination  can  be  made  of  the  ex- 
pected income,  if  any,  from  this  resource.  It  has  been  our  recommendation  that 
jiower  produced  by  a  state  project  be  sold  at  the  greatest  advantage  possible  to  the 
project,  on  the  theory  that  water  development  is  the  prime  function  of  these  projects 
and  that  water  within  the  foreseeable  future  cannot  be  developed  in  quantity  by 
any  other  means,  whereas  electric  power  can  be  and  is  being  produced  by  other 
means  than  water  projects.  This  is  not  suggesting  that  high  power  prices  subsidize 
water  development,  but  simply  that  all  the  products  of  the  project  be  sold,  or  com- 
pensated for,  at  their  greatest  worth,  as  it  seems  obvious  that  our  water  plan  devel- 
opments will  require  all  the  income  that  can  be  obtained. 

With  the  service  area  of  the  project  roughly  determined,  there  should  be  a  reason- 
able indication  of  the  areas  which  will  be  served  industrial  or  domestic  water  from 
the  project ;  and  if  the  project  is  properly  planned,  the  State  should  be  able  to 
negotiate  long  term  contracts  for  the  sale  of  water,  with  provision  for  increased 
supplies  of  water  as  areas  grow  into  full  development.  Price  of  water  in  these  con- 
tracts should  reflect  the  costs  of  the  project  facilities  used  to  get  the  water  to  the 
contract  delivery  point.  It  is  then  possible  that  the  contract  price  may  need  to  be 
adjusted  downward  to  meet  the  cost  of  water  from  competitive  projects  or  other 
sources. 

Irrigation  water  users  in  the  service  area  of  a  state  water  project  should  be 
offered  a  contract  for  water  supply  that  would  repay  the  allocated  costs  of  the 
project  to  the  extent  that  the  water  users  are  able  and  willing  to  pay  for  them.  The 
price  in  the  contract  must  of  necessity,  as  a  practical  matter,  consider,  in  addition 
to  ability  to  pay,  the  price  at  which  the  local  area  could  develop  its  own  supply 
and  the  competitive  price  of  water  from  other  projects  in  the  area.  Interest  on  money 
advanced  by  the  State  is  considered  by  us  to  be  one  of  the  project  costs  which  would 
be  included  as  chargeable  to  irrigation  water.  In  areas  not  able  or  not  willing  to 
pay  all  costs  allocated  to  it,  continued  inclusion  of  that  area  in  the  state  project 
should  depend  upon  what  kind  of  a  contract  can  be  arranged  with  that  service  area. 
If  a  contract  can  be  negotiated  which  is  all  that  the  area  can  rea.sonably  be  expected 
to  pay,  and  that  contract  will  be  helpful  to  the  overall  project,  it  would  seem  that 
the  area  might  well  be  kept  in  the  projetrt  for  such  support  as  it  can  give.  If,  on 
the  other  hand,  the  area  would  become  a  liability  to  the  entire  project  under  the 
best  contract  which  could  be  negotiated,  it  would  appear  that  only  in  the  case  of 
extraordinary  consideration — perhaps  action  of  the  legislature — should  that  service 
area  be  retained  in  the  present  service  area  of  the  project. 

As  I  think  we  have  indicated,  but  perhaps  have  not  stated  in  .so  many  words,  we 
reject  the  theory  that  water  for  irrigation  must  be  subsidized  in  any  state  project. 
We  believe  that  in  any  completely  and  properly  planned  water  project  all  the  direct 
beneficiaries  should  pay  allocated  costs  up  to  their  full  worth.  If  payment  of  the 
full  worth  by  all  such  beneficiaries  shows  that  the  project  can  be  constructed  and 
that  income  will  exceed  costs,  then  will  be  the  proper  time  to  determine  whether  all 
contributors  shall  have  their  costs  reduced  proportionately  or  on  some  other  basis. 
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If  the  payment  of  full  cost  by  all  beneficiaries  indicates  that  the  project  cannot 
be  built  on  that  basis,  then  in  our  judgment  the  project  should  not  be  built  at  this 
time.  However,  all  potential  beneficiaries  of  the  project  should  be  given  an  oppor- 
tunity to  reconsider  their  contribution  to  the  project,  and  if  any  one  or  more  of 
them  considers  the  benefits  sufficiently  great  to  cause  them  to  underwrite  the  de- 
ficiency, the  project  may  be  undertaken.  It  is  our  position  that  the  investment  fund 
or  the  general  fund  of  the  State  should  not  be  used  to  make  up  such  a  deficiency, 
nor  should  a  general  bond  issue  be  voted  which  could  not  be  paid  out  of  project 
revenues. 

We  would  quarrel  with  the  definition  of  an  indirect  beneficiary  of  irrigation  as 
being  the  urban  and  municipal  areas  adjacent  to  irrigated  acreages.  In  the  Irriga- 
tion District  Law,  there  is  the  fundamental  concept  that  all  of  the  land  in  an 
irrigation  district  benefits  from  the  irrigation  of  the  area.  Urban  and  municipal 
areas  which  develop  within  the  boundaries  of  a  district  are  direct  beneficiaries,  and 
their  land  is  assessed  to  help  pay  for  the  irrigation  project.  We  would  approve  of 
an  extension  of  this  basic  irrigation  district  principle  to  the  service  ai-ea  of  a  state 
water  project,  and  believe  that  it  would  assist  in  clarifying  state  policy  on  this 
point.  Our  policy  calls  for  repayment  of  the  costs  of  the  project  by  the  direct  bene- 
ficiaries, so,  to  the  extent  that  areas  outside  of  the  service  area  of  the  project  are 
benefited,  we  would  only  point  out  that  perhaps  the  service  area  was  not  properly 
indicated. 

Tolls  for  water  in  an  irrigation  district  can  be  varied  according  to  the  quality  of 
the  land  by  assessing  all  lands  for  the  cost  of  water  to  the  district.  The  assessment 
is  prorated  to  all  landowners  within  the  district  on  the  basis  of  the  value  of  the 
lands.  The  lower  quality  lands  will  have  a  lower  cash  value  and  will  be  assessed 
proportionately  less,  and  will  therefore  pay  less  for  their  share  of  the  project  water. 
Technically,  it  might  be  held  that,  since  they  are  entitled  to  w^ater  in  proportion 
to  the  assessment  paid,  the  poorer  lands  would  receive  less  water ;  but  in  actual 
practice,  this  rule  has  seldom  been  enforced  unless  the  district  was  tritically  short 
of  water. 

(Transcript  of  September  16,  19-58,  page  14.) 

STATEMENT  OF  KENNETH  R.  McSWAIN 
Merced  Irrigation  District 

The  Merced  Irrigation  District  comprises  164,000  acres  of  rich  farmland  in 
eastern  Merced  County.  A  few  of  the  crops  raised  are  vineyard,  deciduous  orchards, 
rice,  corn,  cotton,  alfalfa,  tomatoes,  sweet  potatoes,  and  irrigated  pasture.  The 
cities  of  Merced,  Atwater  and  Livingston  and  the  towns  of  Winton,  Planada  and 
Le  Grand  are  within  the  district  boundaries,  as  is  Castle  Air  Force  Base. 

The  district  obtains  its  water  from  the  Merced  River  where  it  owns  and  operates 
a  dam,  reservoir  and  hydroelectric  plant  at  Exchequer  in  Mariposa  County.  The 
reservoir  impounds  281,200  acre-feet  of  water  and  we  can  generate  .35,000  kilowatts 
of  power  which  is  sold  at  the  plant  to  the  Pacific  Gas  and  Electric  Company  under 
a  long-term  contract. 

The  existing  storage  capacity  is  sufficient  in  years  of  normal  or  above-normal 
runoff  but  anywhere  from  10  percent  to  50  percent  short  in  seasons  of  low  winter 
precipitation.  The  possibility  of  the  disastrous  crop  losses  that  would  occur  with  a 
40  percent  or  50  percent  water  shortage  in  any  one  season  prompted  us  to  study 
methods  of  protecting  our  district  against  such   an   eventuality. 

While  the  existence  of  Exchequer  Dam  has  been  of  considerable  value  from  the 
standpoint  of  flood  control  on  the  Merced  and  San  Joaquin  Rivers,  reservoir  ca- 
pacity does  not  presently  provide  enough  storage  to  operate  for  flood  control  with- 
out seriously  impairing  the  irrigation  and  power  functions  for  which  the  project 
was  constructed.  Our  development  plan  involves  the  raising  of  Exchequer  Dam 
from  its  present  height  of  330  feet  to  488  feet.  Storage  will  thus  bo  increased  from 
281,200  acre-feet  to  1,000,000  acre-feet.  A  second  dam  is  planned  for  a  location 
about  one-half  mile  downstream  from  the  community  of  Bagby.  It  will  be  an  earth 
and  rock  fill  structure  418  feet  high  and  will  impound  415,000  acre-feet.  The  third 
dam  will  be  constructed  three  and  one-half  miles  upstream  from  Snelling.  It  will 
be  a  relatively  low,  but  long,  rock  fill  structure  which  will  impound  190,000  acre-feet 
of  water.  Altogether  we  will  have  1,605,000  acre-feet  of  storage  capacity  and  in- 
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Stalled  power  generating  facilities  of  166,000  kilowatts,  100,000  kilowatts  of  wliifh 
will  be  "firm,"  or  dependable.  The  total  cost  will  be  $82,500,000. 

This  development  will  provide  a  firm  supply  of  water  to  the  land  in  the  district 
and  allow  us  to  expand  by  about  10,000  acres.  It  will  also  provide  the  flood  control 
required  by  the  Corps  of  Enjjineers,  which  has  been  actively  conducting  studies  on 
the  Merced  River  for  the  last  three  years. 

The  project  will  also  have  the  inn)ortant  effect  of  firming  up  the  water  supplies 
of  areas  to  the  west  of  our  district  which  receive  water  under  agreement  or  simply 
by  virtue  of  their  location.  The  quantity  of  return  water  into  the  Merced  River, 
which  is  of  excellent  quality,  will  be  increased  by  the  use  of  irrigation  water  by 
the  district  until  the  middle  of  October  each  year. 

I  believe  that  this  committee  will  be  particularly  interested  in  our  proposal  to 
finance  the  developnient  through  the  sale  of  revenue  bonds  based  on  power  produc- 
tion and  a  fetleral  allocation  for  Hood  control.  The  security  for  the  bonds  will  be 
a  long-term  contract  for  tiie  sale  of  power  and  energy  and  no  additional  taxes  on  , 
the  land  in  the  district  are  contemplated.  In  other  words,  the  project  will  be 
self-liquidating  and  landowners  will  have  no  fear  of  tax  liens,  as  they  may  have 
when  financing  is  based  on  general  obligation  bonds. 

(Transcript  of  September  16,  lO.lS,  page  80.) 

STATEMENT  OF  J.  F.  SORENSEN 
Friant  Water  Users  Association 

Our  association  has  as  members  16  public  districts  which  have  long-term  con- 
tracts for  service  from  the  Friant-Kern  and  Madera  Canals  of  the  Central  Valley 
Project.  These  districts  serve  approximately  650  thousand  acres  of  highly  produc- 
tive agricultural  land  in  Madera,  Fresno,  Tulare  and  Kern  Counties. 

Friant  Water  Users  Association  represents  water  users  who  have  40-year 
contracts  for  water  and  who  are  generally  able  under  these  contracts  to  meet  their 
immediate  water  needs.  However,  as  citizens  and  taxpayers  of  California,  we  feel 
that  additional  water  development  projects  are  needed. 

As  we  see  the  water  pricing  picture,  there  arc  two  basic  premises  of  prime 
importance : 

First :  A  sound,  continuing  agricultural  economy  is  necessarj-  in  California. 

Second  :  There  can  be  no  more  cheap  water  development  projects  in  California. 

California  depends  on  agriculture  for  its  products  and  for  the  business  which 
it  generates.  The  man  who  sells  tractors  is  truly  just  as  vitally  interested  in  the 
price  of  water  as  the  farmer  who  uses  the  water. 

To  maintain  a  sound  agricultural  picture,  we  must  know  that  water  users  can 
pay  their  bills,  maintain  and  operate  their  farms  and  enjoy  a  reasonable  standard 
of  living. 

There  can  be  little  question  that  the  marketing  and  pricing  policies  for  which 
you  search  will  determine  whether  or  not  California  will  be  able  to  maintain  her 
agricultural  economy  or  not.  We  may  wake  up  to  discover  parts  destroyed  witii 
resultant  social  as  well  as  economic  loss. 

Concerning  the  second  premise  regarding  low  cost  water  development  projects, 
additional  projects  become  increasingly  expensive. 

In  the  past,  the  cheapest  projects  were  constructed  first.  It  is  obvious  that  many 
projects  of  recent  construction  would  not  have  been  built  except  to  meet  urgent 
demands. 

Sooner  or  later  we  reach  the  point  where  agricultural  users  cannot  afford  to 
pay  for  water  from  these  costlier  projects.  If  we  determine  that  our  agricultural 
economy  is  not  to  be  diminished,  we  then  must  decide  how  to  make  water  available 
at  a  price  which  the  agricultural  users  can  pay. 

Ways  to  reduce  water  prices  must  include,  among  others,  defraying  a  portion 
of  the  capital  expense  through  overall  state  participation  or  charging  other  classes 
of  water  users  more  for  water  service. 

With  water  playing  such  an  important  part  in  agricultural  production,  it  is 
essential  to  realize  that  increasing  the  cost  of  water  to  an  alfalfa  grower  by  li5 
percent  might  cut  his  net  income  10  percent,  whereas  such  an  increase  to  a 
domestic  user  might  amount  to  less   tiian   L'O  cents  per   mouth. 
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The  Friaiit  Water  Users  Association  feels  that  water  supplies  and  transfer 
facilities  must  be  allocated  to  each  area  of  the  State  so  that  areas  not  ready  to 
use  water  at  present  are  not  forever  thwarted  from  development. 

In  our  water  and  irrigation  districts,  we  make  these  arrangements  and  we  know 
that  such  can  be  done  on  a  larger  scale  also. 

(Transcript  of  September  IG,  1958,  page  91).) 

STATEMENT  OF  GLENN  BULTMAN 
Greater  Bakersfield  Chamber  of  Commerce 

Our  organization  represents  1,100  industrialists,  agriculturalists,  wholesalers, 
retailers,  professional  and  service  firms  in  the  metropolitan  Bakersfield  area,  all 
(if  whom  recognize  that  the  economic  foundation  of  their  individual  businesses, 
the  welfare  of  their  employees  and,  indeed,  the  margin  between  the  present  high 
standard  of  living  enjoyed  by  all  citizens  in  this  area  and  a  possible  lower  and 
weakened  one  in  the  not  too  distant  future  lies  to  a  very  great  extent  in  whether 
or  not  the  State  of  California  takes  immediate  action  in  solving  the  water  prob- 
lems of  this  and  other  water  deficient  areas  in  the  State.  To  put  it  bluntly,  the 
standard  of  living  of  Bakersfield  and  Kern  County  citizens,  regardless  of  their 
business  affiliation,  hangs  in  uneasy  balance  and  can  be  tipped  upward  or  down- 
ward, depending  upon  whether  or  not  we  get  supplemental  water  soon. 

In  order  to  fully  appreciate  the  economic  impact  of  agriculture  on  metropolitan 
Bakersfield,  we  should  first  realize  that  last  year  (1957)  the  total  cash  farm  income 
in  Kern  County  amounted  to  ^232,304,078.  During  this  same  year,  metropolitan 
Bakersfield  accounted  for  66  percent  of  all  Kern  County  bank  debits,  63  percent 
of  Kern  County's  postal  receipts,  72  percent  of  total  telephones,  51  percent  of 
total  Kern  County  population  and  56  percent  of  all  Kern  County  retail  sales. 
You  can  readily  see  by  these  general  business  indicators  that  roughly  60  percent  of 
the  total  Kern  County  economy  as  such  is  reflected  in  the  business  transactions  of 
metropolitan  Bakersfield.  Using  this  yardstick,  we  can,  therefore  assume  that  agri- 
culture in  1957  directly  contributed  more  than  $139  million  to  the  economy  of 
metropolitan  Bakersfield  alone,  not  to  mention  the  economic  benefits  derived  from 
local  firms  in  an  allied  or  agricultural  service  field. 

Carrying  on  with  this  thinking,  we  can  refer  to  statements  and  literature  devel- 
oped by  local  agricultural  and  water  authorities  wherein  it  has  been  estimated  that 
unless  supplemental  agricultural  water  is  delivered  to  Kern  County  within  the  near 
future,  a  total  of  one-third  of  the  present  farmland  may  be  forced  out  of  production. 
If  this  is  allowed  to  happen,  it  means  that  the  economy  of  metropolitan  Bakersfield 
would  suffer  an  estimated  $46  million  annually. 

Delivery  of  supplemental  water  for  agricultural  use  is  by  far  the  most  urgent  need 
at  the  moment  in  this  area.  Not  only  for  agricultural  producers  but  also  for  our 
highly  developed  business  economy.  This  flourishing  economy  provides  employment 
for  thousands,  largely  as  a  result  of  continued  agricultural  production.  Supplemental 
water  for  industrial  use  may  also  become  a  need  in  the  future  and  should  receive 
consideration  in  studies  such  as  those  now  being  made  bj'  your  subcommittee. 

(Transcript  of  September  17,  1958,  page  64.) 

RESOLUTION 
Board  of  Supervisors,  County  of  Kern 

Section  1.     Whereas  : 

(a)  The  Assembly  Subcommittee  on  Economic  and  Financial  Policies  for  State 
Water  Projects  is  conducting  hearings  on  irrigation  repayment  problems  of  state 
water  projects ;  and 

(b)  Said  subcommittee  has  requested  the  expression  of  public  opinion  with  regard 
to  the  propriety  of  a  policy  requiring  partial  repayment  of  the  costs  of  irrigation 
projects  by  indirect  beneficiaries  of  such  projects ;  and 

(c)  The  adoption  of  this  resolution  has  been  recommended  by  the  Kern  County 
Water  Commission  ; 

Section  2.  Notv,  therefore,  it  is  hereby  resolved  by  the  Board  of  Supervisors  of 
the  County  of  Kern,  State  of  California,  As  follows: 

1.  That  the  indirect  beneficiaries  of  irrigation  projects  shall  shai-e  with  the  direct 
beneficiaries  of  such  projects  in  the  repayment  of  the  costs  thereof  in  such  proportion 
as  shall  be  determined  by  the  Legislature  of  ^he  State  of  California. 
6— L-3096 
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2.  That  tho  clerk  of  this  l)oar<l  of  stipiTvisors  sliall  foilhwith  jJiopare  certified 
copies  of  this  resolution  and  forward  the  same  as  follows: 

Twenty  (20)  copies  (o  the  Assembly  Siiheomuiittee  ou  Economic  and  Financial 
Policies  for  State  Water  Projects  meetiiijj  at  Bakersfield  on  September  17,  1958; 

Harvey  O.  Hanks,  Director,  State  Department  of  Water  Resources; 

Jess  K.  Dorsey,  Senator,  34th  District; 

Dorothy  XI.  Donahoe,  Assemblywoman,  38th  District ; 

H.  W.  Kelly,  Assemblyman,  39th  District ;  and 

Kern  County  Water  Commission. 

(Transcript  of  September  17,  lO.jS,  pasre  7.".) 

STATEMENT  OF  ALLEN  BOTTORFF 
Kern  County  Farm  Bureau 

With  resi)ect  to  certain  of  the  questions  before  you.  I  believe  that  all  water  users 
receiving  water  from  a  state  i)roject  must  accept  their  fair  share  of  responsibility 
for  the  financial  success  of  the  project ;   and  this  includes  agricultural  water  users. 

There  is,  however,  a  very  broad  statewide  interest  and  responsibility  which  exists 
largely  through  the  fact  that  the  total  and  ultimate  economy  of  our  state  may  be 
so  seriously  affected  by  any  failure  to  properly  and  adcMjuately  develo])  the  water 
resources  of  California  on  a  limely  basis. 

The  State  can  accept  this  responsibility  by  advancing  the  capital  funds  required 
for  construction  of  projects  authorized  for  state  construction.  There  may  well  be  a 
period  of  time  during  which  the  project  is  under  construction  and  until  water 
deliveries  are  made  in  volume  that  it  will  be  proper  and  fair  for  the  State  as  a 
whole  to  absorb  the  cost  of  financing — that  is,  the  l)asic  interest  costs.  This  may  be 
particularly   true  as  related   to   allocation   of  costs  to   irrigation   features. 

As  and  when  this  period  expires,  the  reimbursable  capital  costs,  including  interest 
at  the  long  term  state  cost,  should  be  recovered  through  cliarges  for  project  services. 
This  could  be  accomplished  with  respect  to  a  specific  state  project  over  an  extended 
pcrio<]  of  time,  the  actual  duration  to  depend  on  the  facts  and  circumstances  in- 
volved. Basically,  however,  the  idea  should  be  to  recover  the  capital  invested  and 
its  cost.  By  this  means,  a  reasonably  firm  I)usines.slike  ba.'jis  is  estal)lished  for 
state  water  development.  By  this  policy,  support  for  state  project  development  will 
come  from  people  of  the  State  who  may  not  at  the  moment,  or  ever,  directly  receive 
water  from  a  state  project.  Through  this  procedure,  funds  representing  repayment 
of  reimbursable  capital  costs  will  return  to  the  State  and,  if  held  within  a  water 
development  fund,  may  again  be  appropriated  by  the  IjCgislature  to  as.sist  in  financing 
the  construction  of  future  needed  water  projects. 

Recently  an  item  ajipeared  in  Doane's  Agricultural  Digest  (a  special  jidvi^ory 
service  used  widely  by  farmers  today)  which  used  a  new  term  for  the  direct  agri- 
cultural t-conomy  and  pointed  out  that,  "any  successful  government  farm  policy 
must  deal  with  the  whole  of  •agril)usiness,'  not  just  farming."  To  paraphrase 
this  rea.sonable  statement,  we  believe  that  any  successful  policy  with  respect  to  the 
financial  aspects  of  state  water  iirojects  serving  irrigation  water  users  must  al.so 
take  into  consideration  "agribusiness"  as  a  whole,  rather  than  the  farmer  using 
irrigation  water  alone.  And  by  "agribusiness"  is  meant  all  those  businesses  and 
industries  which  are  clearly  connected  with  and  to  a  greater  or  lesser  degree 
dependent  on  agriculture,  including,  of  course,  the  f.irming  itself. 

Kern  Co\inty  is  one  of  California's  foremost  agricultural  regions  and  ranks  as 
third  county  in  farm  products  value  in  the  nation.  Its  fjirmers  i)roduce  annually 
more  than  .$230  million  worth  of  agricultural  products.  This  farm  production  comes 
largely  from  irrigated  farms.  Water  for  irrigation  may  well  be  described  as  the 
life  blood  of  all  "agribusiness" :  and  of  tremendous  additional  indirect  economic 
valui-  to  the  State  as  a  whole,  and  the  Nation. 

Cenerally  speaking,  regardless  f)f  other  water  stipply  sources,  every  farmer  in 
Kern  County  depends  to  some  extent  on  piimping  for  irrigation — more  so  >inder 
certain  conditions,  in  some  sections,  or  in  some  seasons,  than  others.  Many  farmers 
depend  entirely  on  a  pumped  water  supply.  In  fact,  large  and  prmluctive  farm 
areas  in  Kern  County  have  no  water  source  other  than  the  underground  at  this  time. 

One  quite  imrmrtant  development  now  under  way  in  Kern  County  is  the  formation 
of  new  water  districts  as  provided  by  state  law.  At  Sacramento  this  committee  was 
informed  of  this  movement.   Quite  recently   the   Semitropic  Water  Storage   District 
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completed  its  organization.  This  district  embraces  about  225,000  acres  located  in 
the  north  central  section  of  our  valley  area.  Other  large  areas  are  rapidly  approach- 
ing  completion    of   water   district   formation. 

All  of  this  shows  the  great  interest  in  development  of  state  water  projects  in  this 
area.  The  problem  of  securing  an  adequate  supply  of  supplemental  water  on  a 
timeh/,  as  tvell  as  fair  and  equitable  hasis,  has  been  uppermost  in  the  minds  of  those 
who  have  most  actively  expressed  this  interest. 

Ma!iy  farmers  in  Kern  County,  and  others  at'f'ected  l)y  these  considerations  have 
made  serious  studies  of  proposals  for  development  of  the  State  Water  Plan,  and  in 
particular  the  State  Feather  River  Project.  Categorically  we  would  say  that  Kern 
County's  strong  support  for  the  State  Feather  River  Project,  with  full  knowledge  of 
these  reports  and  of  these  cost  factors,  is  indicative  of  water  user  willingness  here  to 
pay  properly  assigned  costs. 

In  our  statement  at  Sacramento  we  spoke  of  the  importance  of  considering 
benefits  derived  when  allocating  project  costs.  Farmers  use  water  as  a  necessary 
raw  material  in  the  production  of  crops.  Any  policy  on  cost  allocations  and  pricing 
project  water  for  irrigation  which  fails  to  take  into  consideration  the  need  to 
maintain  reasonable  incentive  for  the  farmer  to  use  water  could  react  in  a  manner 
harmful  or  destructive  to  our  basic  economy.   . 

We  believe  those  using  water  for  irrigation  from  the  state  project  will  be  willing 
and  can  afford  to  pa.v  their  i)roper  share  of  faiidy  allocated  costs.  We  believe,  also, 
as  previously  said,  there  should  come  a  day  when  the  costs  so  allocated  will  be 
"paid  in  full,"  at  which  time  charges  for  water  should  be  reduced  accordingly. 

(Transcript  of  September  17,  1058,  page  93.) 

STATEMENT  OF  GORDON  GARLAND 
California  Water  Development  Council 

I  appear  today  as  the  executive  director  of  the  California  Water  Development 
Council.  I  believe  our  position  is  now  quite  well  known  throughout  the  State.  We 
believe  that  if  there  is  to  be  statewide  development  of  the  water  resources  of  this 
State  on  the  scope  that  has  been  envisioned  and  has  been  discussed,  we  must  get 
down  to  hard,  cold  facts  and  realities  and  it  will  avail  ns  nothing  to  continue  to 
deal  in  fantasy  and  imagination. 

There  cannot  be  a  statewide  water  plan  in  this  State  as  it  has  been  envisioned 
except  and  unless  subsidies  of  the  category  or  type  that  are  afforded  the  farmer 
through  the  Central  Valley  Project,  a  federal  construction,  are  afforded  to  him 
through  state  construction,  if  indeed  there  is  state  construction.  Even  though  a 
farmer  might  be  willing,  no  matter  where  he  resides,  and  might  indicate  that  he 
would  sign  a  contract  to  pay  a  price  for  water  necessary  to  get  it  to  his  land,  that 
is  not  in  the  final  analysis  the  determining  factor  that  will  bring  together  the 
agency  having  this  water  to  sell  and  the  district  which  will  be  the  purchaser.  I 
know  of  my  own  experience  in  helping  to  organize  the  Stone-Corral  Irrigation 
District  and  in  helping  to  sponsor  the  Central  Valley  Project  that  before  a  contract 
can  be  consummated  there  must  be  demonstrated  on  the  part  of  the  district  or  the 
purchasing  entity  the  ability  to  pay  for  the  water.  Otherwise,  economic  feasibility 
cannot  be  found  and  I  am  sure  Harvey  Banks  would  be  the  first  one  to  tell  you  that 
unless  economic  feasibility  can  be  found  which  w^ill  indicate  the  ability  of  the  pur- 
chasing entity  to  pay  out  the  cost  of  the  projects,  w^hatever  they  are,  allocated  to 
him,  then  there  is  not  going  to  be  a  contract. 

I  am  impressed  tremendously  by  the  presentation  made  by  Mr.  Peterson  this 
morning  and  I  am  sure  if  you  propounded  the  questions  to  him  to  ascertain  what 
the  average  per  capita  daily  consumption  of  water  is  in  the  metropolitan  Los  Angeles 
area,  he  would  come  up  with  the  figures  of  somewhere  around  265  to  300  gallons. 
I  hasten  to  point  out  to  you  that  you  could  allocate  to  the  citizens  of  metropolitan 
Los  Angeles  the  300  gallons  per  day,  but  isolate  them  from  a  supply  of  food  and 
fiber  and  those  people  would  perish  from  the  want  of  food  and  fiber,  because  that 
300  gallons  per  capita  consumption  will  not  produce  the  food  and  fiber  necessary 
to  sustain  them.  Of  necessity  then,  if  there  is  any  truth  or  fact  in  that  statement, 
somebody  must  consume  in  their  behalf  the  remaining  part  of  their  necessary  daily 
per  capita  use  or  they  cannot  continue  to  exist.  Fortunately  for  me,  I  do  not  have 
to  use  my  own  figures.  For  the  balance  of  that  I  take  figures  that  were  developed 
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by  Yale  University  and  I  have  never  seen  (heir  statement  questioned.  They  con- 
cluded that  l.nOO  gallons  a  day  is  necessary  on  a  per  capita  basis  to  sustain  the 
jiopnlation  of  the  United   States. 

If  that  be  true,  then  who  are  we  talking  about  subsidizing  (with)  agricultural 
water  except  the  people  in  the  city  for  whom  we  are  producing  the  food  and  fiber. 
If  we  are  forced  to  pay  an  exorbitant  price  as  farmers  for  this  water  that  is  used 
to  produce  that  food  and  fiber,  then  the  city  dweller  of  necessity  must  pay  a  higher 
l)rice  for  his  food  and  fiber. 

The  California  Water  Development  Council  believes  that  it  is  pos.sible  to  develop 
the  water  resources  of  this  State  so  that  every  .segment  of  our  economy  and  every 
geographical  area  that  is  presently  in  need  of  such  a  supplemental  water  supply 
can  be  afforded  that  supply  and  at  a  price  that  their  economy  can  well  tolerate. 

But  obviously  if  that  is  to  be  aciomplished,  it  must  be  accomplished  in  the 
original  concept  that  is  adopted  for  a  solution  to  this  problem.  I'Aeryboily  now 
agrees  that  progressively  each  and  every  water  project  as  it  is  developed  will  become 
more  and  more  expensive.  Obiously  then,  if  we  taUe  the  cheapest  sources  of  supitly 
and  either  dedicate  those  supplies  to,  or  allow  them  to  be  taken  by  the  user  who 
can  well  alTord  to  pay  a  higher  price,  and  not  ju-otect  those  cheap  sources  of  supply 
for  agriculture,  we  will  be  forever  cutting  agriculture  off  from  any  further  expansion 
beyond  what  their  j)resent  water  supplies  will  accommodate. 

As  far  as  financing  whatever  part  of  this  undertaking  the  State  undertakes  by 
l)onds,  ai)prOiiiiations  from  the  General  Fund,  income  from  oil  revenues  or  what  not, 
it  must  be  apparent  now  to  the  members  of  this  comi'.iittee  that  even  though  that 
might  provide  an  ideal  means  of  financing  tliis  undertaking,  the  final  resolution  of 
this  problem  will  of  necessity  be  determined  politically.  I  do  not  envision  the 
agricultural  interests  of  this  State  going  along  with  any  kind  of  arrangement  that 
will  limit  the  agricultural  possibilities  to  tho.«e  presently  available  water  supplies, 
and  if  they  would  be  so  shortsighted  as  to  do  so,  I  hasten  to  state  that  that  would 
not  be  in  the  interest  of  the  city  dweller. 

I  believe  that  it  will  he  necessary  to  go  into  the  north  coastal  area  at  an  early 
date  and  start  construction  of  projects  and  make  that  water  available  to  the 
segments  of  our  economy  that  can  afford  it,  and  second,  I  think  it  would  be  just 
as  necessary  and  essential  to  go  forward  with  maximum  federal  participation  in 
these  projects  in  order  that  agriculture  can  continue  to  look  forward  to  an  additional 
supply  of  water. 

IIow  can  that  he  done?  Again,  theoretically  it  would  not  be  too  difficult.  Politically 
it  may  1m?  most  difficult.  Hut  I  am  thoroughly  convinced  that  it  would  be  possible, 
that  it  is  possible,  for  the  masses  of  people  who  happen  to  reside  south  of  the 
Tehachaiiis  to  lend  their  assistance  to  the  agricultural  interests  of  this  State  in 
the  halls  of  Conrgess  so  that  the  California  delegation  in  Congress  can  stand  together 
as  a  unit  and  plead  for  their  fair  share  of  the  tax  dollar  that  is  being  expended  by 
the  Fedei-al  Government,  jiarticularly  in  the  17  western   states. 

I  believe  if  the  people  of  the  south  arrive  at  the  point  where  they  show  that 
consideration  and  care  for  the  future  well-being  of  agriculture  in  this  State,  that 
you  will  find  the  people  of  the  north  who  are  essentially  agriculture  quite  willing 
to  go  along  with  the  program  to  finance  those  water  develoi)ment  projects  which 
are  not  cloaked  with  a  suitable  degree  or  ratio  of  benefit-to-cost  to  qualify  for 
federal  construction,  and  I  believe  on  that  basis  of  understanding  and  only  after 
we  have  reached  that  degree  of  mutual  concern  for  each  other,  will  we  have  state- 
wide water  development,  if  we  have  it  at  all. 

( Ti-anscrijit  of  Srivtcmbcr  17.  lO.'iS,  jiage  IKi.) 

STATEMENT  OF  KENNETH  A.  KUNEY 
Tulare  Chamber  of  Commerce 
Our  area  is  presently  receiving  water  from  the  Central  Valley  Project.  We  are 
not  within  what  would  be  considered  the  contracting  area  of  the  Feather  River 
Project.  There  is  still  a  need  for  additional  supplemental  water  in  our  area  and 
we  envisage  that  in  the  future,  we  will,  we  hope,  participate  in  other  projects. 
We  believe  that  the  develo])ment  of  tlie  entire  water  resources  of  our  State  are 
necessaril.v  going  to  recpiire  the  co-operation  of  federal,  state,  and  local  interests, 
and    construction    bv    all. 


COMMITTEE   REPORT   ON    WATER  PROBLEMS  A-101 

We  do  not  believe  in  our  area  that  ownership  or  acreage  limitation  provisions 
of  the  Federal  Reclamation  Law  should  be  any  controlling  consideration  in  choosing 
the  proper  agency  for  the  construction  of  any  particular  future  project.  And  I 
am  not  aware  of  any  reasoning  in  the  world  that  would  recommend  the  adoption 
of   acreage   limitation    by   California. 

We  believe  generally  in  the  principle  of  a  general  state  water  development  fund 
financed  at  least  in  part  by  general  obligation  bonds.  We  believe  that  there  is  a 
very  general  interest  of  the  State  and  throughout  the  State  in  developing  its  entire 
water  resources ;  that  it  is  not  realistic  or  equitable  to  divide  California  water 
development  into  separate  distinct  projects  with  separate  feasibility  studies  and 
costs ;  that  it  is  not  in  the  bes,t  public  interest  to  reduce  water  development  in 
California  to  a  matter  of  competitive  bidding  between  areas  or  projects.  The  job 
is  a  big  one  and  a.  job  that  must  be  approached  as  a   whole. 

Feasibility  studies  do  not  mean  very  mucii  really  as  to  a  particular  project. 
You  can  make  it  show  what  you  want  it  to  show.  Benefit-cost  ratios  are  just  as 
meaningless.  I  think  that  we  have  one  big  job  and  we  should  approach  it  as  one 
big  job  and  no  one  segment  of  it  can  be  considered  and  isolated  and  the  advisability 
of    it   determined    all    by    itself. 

I  would  like  to  address  myself  more  or  less  directly  to  your  question  three,  because 
we  have  had  a  little  experience  in  our  area  that  may  be  of  some  assistance  there, 
and  that  is  this  matter  of  direct  or  indirect  benetit  received  by  an  urban  municipal 
area  from  an  irrigation  project. 

First  of  all,  I  believe  that  there  will  be,  of  course,  an  indirect  benefit  to  the 
entire  State  of  California  by  the  development  of  the  water  resources  and  quite 
possibly  that  is  an  element  to  be  taken  into  consideration  in  making  what  is  very 
freely   referred  to  as  a  fair  allocation  of  costs. 

But  there  are  areas  undoubtedly  that  are  more  directly  benefited,  urban  areas, 
more  directly  benefited  by  an  irrigation  project.  1  believe  that  that  should  be  taken 
into  consideration  ;  but  I  would  suggest  that  it  can  best  be  taken  into  consideration 
on  a  local  level. 

1  do  not  know  how  many  other  examples  of  this  there  are  in  the  State,  if  there 
are  any,  but  in  my  own  area  we  have  the  Tulare  Irrigation  District  completely 
surrounding  but  not  including  the  City  of  Tulare.  The  City  of  Tulare  obtains  its 
entire  water  supply  by  pumping.  The  City  of  Tulare  and  the  surrounding  Tulare 
Irrigation  District  several  years  ago  recognized  that  there  was  both  a  very  real 
direct  benefit  to  the  City  of  Tulare  as  well  as  an  indirect  benefit  to  the  City  of 
Tulare ;  but,  by  reason  of  the  existence  of  the  Tulare  Irrigation  District  around 
it  and  by  reason  of  the  Tulare  Irrigation  District  purchasing  Bureau  of  Reclamation 
water  and  importing  it  into  that  area  maintiiiniug  pumping  levels,  the  general  farm 
economy   around  it  was  improved. 

There  was  a  definite  recognition  of  that  benefit  after  negotiation  that  was  carried 

on  for  some  14  to  16  months.  We  were  able  to  come  to  terms  on  the  subject  and 

now  the  City  of  Tulare  annually  pays  to  the  Tulare  Irrigation  District  a  lump  sum 

of  money  in  recognition  of  the  fact  that  the  irrigation  district  is  directly  benefiting 

.  it  by  maintaining  pumping  levels  and  by  maintaining  a  good  sound  farming  economy. 

AVe  originally  arrived  at  the  agreement  for  payment  on  an  acreage  basis  and,  as 
a  matter  of  fact,  the  agreement  provides  that,  as  the  city  grows,  the  irrigation 
district  will  at  the  same  time  exclude  any  land,  when  the  city  includes  that  land, 
and  the  payment  will  increase  on  a  per  acre  basis.  I  know  of  no  other  city  and  irri- 
gation district  that  have  reached  that  state  of  agreement.  It  is  an  agreement  with 
which  both  parties  today — after  several  years  of  operation — are  completely  happy. 
(Transcript  of  September  17,  1958,  page  131) 


The  following  material  is  extracted  from  the  memorandum  of  the  Senate  Subcom- 
mittee on  Irrigation  and  Reclamation  to  the  members  of  the  United  States  Senate 
Committee  on  Interior  and  Insular  Affairs  dated  April  25,  1958.  The  chairman  of 
the  subcommittee  requested  the  views  of  the  Department  of  Agriculture  on  acreage 
limitation  provisions  of  reclamation  law.  Also  reproduced  is  a  section  of  the  table 
supplied  by  the  Department  of  Agriculture  indicating  net  farm  income  by  size  of 
acreage  in  California  and  material  submitted  by  the  Bureau  of  Reclamation  on  the 
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status  of  excess  lands  on  reclamatiun  piojofts  in  tlie  CVntral  Valley  Project.  This 
material  was  reproduced  hj'  the  Suhcommittee  on  Eoononiio  and  Financial  Policies 
for  Stiite  Water  Projects  for  study  hy  snbconiniittce  members. 

Department  of  Agriculture 
Washington,  D.  C,  December  19,  1957 
Hon.  Clinton  P.  Andickson, 

United  States  Senate 

Dear  Senator  Andf.kson  :  In  accordance  with  the  suggestion  made  in  our  reply 
to  your  letter  of  September  10  re<iu('sting  our  views  with  respect  to  acreage  limi- 
tation provisions  of  reclamation  law,  we  are  enclosing  a  statement  prepared  by 
economists  in  this  department.  This  statement  concludes  tliat  the  i»restiit  100-acre 
limitation,  or  any  other  fi.xed  acreage,  is  not  equally  appropriate  for  all  irrigated 
areas. 

The  statement  suggests  that  principles  be  adopted  which  could  be  used  in  deter- 
mining the  size  of  farms  on  each  reclamation  project  which  would  be  reasonably 
eflBcient  in  the  use  of  labor,  capital,  and  land  resources,  and  which  would  provide 
farm  families  with  income  opportunities  comparable  to  those  they  might  obtain  for 
similar  effort  and  skill  in  other  occupations.  Such  a  policy  would  require  that  studies 
be  made  for  each  project  under  consideration  to  determine  the  size  of  farm  most 
appropriate  for  the  project  and  for  each  major  land  type  within  a  project.  Studies 
of  this  kind  were  made  in  connection  w'ith  development  of  the  Columbia  Basin 
project,  but  the  objectives  in  that  study  were  a  maximum  number  of  settlement 
opportunities  consistent  with   an   acceptable  level   of  living. 

The  implementation  l)y  the  Congress  of  such  a  policy  could  be  either  in  terms  of 
general  guides  to  be  used  by  administering  agencies  in  establishing  maximum  size 
farm  units,  or  in  terms  of  a  project-by-project  approval  of  such  varying  acreage 
limitations  after  study  and  recommendation  on  each  proposed  project. 

We  trust  that  the  enclosed  statement  will  be  of  some  assistance  in  your  considera- 
tion of  this  important  (|uestion. 


Sincerely  yours. 


True  D.  Morse,  Under  Secretary 


SIZE  OF  FARMS  ON  FEDERAL  RECLAMATION  PROJECTS 

The   Problem 

The  matter  of  establishing  limitations  on  size  of  farms  on  federal  reclamation 
projects  has  been  of  concern  to  the  Congress,  to  administrative  agencies,  to  agricul- 
tural and  community  leaders,  and  to  farmers  on  reclamation  projects,  for  many 
years.  A  great  many  hearings  and  discu.ssions  have  been  held  and  studies  made  on 
this  question  by  the  Congress,  by  administrative  agencies,  and  by  a  wide  range  of 
other  groups  and  individuals.  It  would  be  impossible  quickly  to  summarize  the  great 
volume  of  literature  bearing  on  this  question.  However,  a  brief  review  of  the  major 
actions  by  the  Congress  may  be  helpful  for  purposes  of  this  statement. 

Two  major  restrictions  were  contained  in  the  original  Reclamation  Act  of  1002 : 
(1)  public  lands  on  reclamation  projects  could  be  homesteaded  in  tracts  of  40  acres, 
liut  not  more  than  IGO  acres;  and  (2)  rights  to  the  use  of  water  from  federal 
reclamation  projects  on  land  in  private  ownership  was  limited  to  tracts  not  exceeding 
IGO  acres  in  any  one  ownership. 

Almost  as  soon  as  the  reclamation  law  was  passed  the.se  provisions  occasioned 
difficulty.  The  original  limitation  on  acreage  in  the  1!1()2  Reclamalion  Act  was 
modified  by  the  Warren  Act  of  1911,  which  provided  that  water  could  not  be  de 
livered  to  landowners  outside  the  reclamation  project  boundaries  in  excess  of  that 
amount  needed  to  irrigate  100  acres. 

In  1922  the  Secretary  of  the  Interior  appointe<l  a  special  committee  to  study  some 
of  the  economic  problems  of  federal  reclamation  projects.  This  committee,  known  as 
the  Fact  Finders,  reported  to  the  Congress  in  Senate  Document  92,  Sixty-Eighth 
Congress,  First  Session.  The  Fact  Finders  staff  emphasized  that  a  major  reason  for 
delinquencies  in  payments  on  federal  reclamation  projects  was  that  speculation  in 
land  made  it  diflicult  for  the  landowner  to  pay  both  the  speculative  price  and  the 
construction  charges  required  of  the  project.  As  a  means  of  protecting  the  federal 
investment  in  reclamation  projects,  the  Department  of  Interior  Appropriation  Acts 
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for  1925  and  3927  provided  that  repayment  contracts  with  water  users  on  certain 
projects  contain  provisions  prohibitinf?  the  sale  of  land  on  these  projects  at  a  price 
in   excess  of  that  approved   by   the   Secretary   of   the   Interior. 

The  Omnibus  Adjustment  Act  of  192G  amended  these  provisions  to  apply  to  the 
sale  of  land  only  in  excess  of  160  irrigable  acres  per  individual.  These  acts  had  the 
effect  of  limitins  unwarranted  increases  in  land  prices  on  reclamation  projects  and 
of  reaffirming  the  notion  of  160  acres  as  a  limit  on  the  size  of  farms. 

During  recent  decades  a  number  of  exemptions  have  been  made  by  the  Congress 
to  the  160-acre  limitation  provisions  of  the  original  Reclamation  Act.  Administrative 
decisions  have  been  made  to  the  effect  that  the  160-acre  limitation  applies  to  an 
individual  rather  than  to  a  family  group.  In  1933  the  Colorado-Big  Thompson  and 
Truckee  storage  projects  were  exempted  from  the  provisions  of  legislation  and 
administrative  rulings.  In  1952  the  160-acre  limitation  was  further  modified  by  the 
San  Luis  Valley  project  authorization,  which  permitted  an  owner  to  receive  water 
sufficient  to  irrigate  480  acres.  In  1956  limitations  were  lifted  on  parts  of  the 
proposed  East  Bench  project  in  Montana  and  throughout  recent  years  other  exemp- 
tions have  been  made. 

Any  examination  of  the  question  of  size  of  farm  on  reclamation  projects  should 
clearly  set  forth  the  fact  that  current  provisions  in  reclamation  law  relate  to  owner- 
ship limitation  rather  than  to  limitations  of  size  of  operating  units.  The  policy  has 
been  that  water  could  not  be  delivered  to  land  in  excess  of  160  irrigable  acres  in 
any  one  ownership  (320  acres  for  husband  and  wife).  To  the  extent  that  this 
I'eflects  on  limitation  of  acreage,  it  applies  to  landownership  rather  than  to  size  of 
operating  farms.  On  the  Columbia  Basin  project,  for  example,  present  farm  operating 
units  average  a  little  more  than  two  ownership  units.  Farm  operators  have  gained 
control  of  more  land  through  leasing  than  they  are  permitted  to  own  to  achieve 
efficiency  in  scale  of  operations  and  to  increase  total  incomes. 

In  congressional  debates  on  the  original  reclamation  law  and  in  a  great  many 
congressional  hearings  since  that  time,  the  objectives  of  federal  reclamation  have 
been  made  abundantly  clear.  There  is  a  wide  area  of  agreement  to  the  effect  that 
federal  reclamation  should  provide  opportunities  for  ownership  of  farms  by  families 
who  settle  on  them.  A  second  broad  objective  which  is  widely  accepted  is  that  the 
benefits  to  accrue  from  federal  reclamation  should  be  distributed  widely  among  farm 
families. 

Thus  the  idea  has  been  generally  accepted  that  a  primary  purpose  of  federal 
reclamation  is  to  provide  opportunity  for  the  establishment  of  owner  operator  farm 
homes,  with  enough  land  to  provide  an  adequate  level  of  living  for  the  farm  family. 
The  160-acre  tract  of  land  as  a  farm  unit  is  deeply  embedded  in  the  customs, 
legislation,  and  administrative  policies  of  this  Country.  More  than  a  century  ago 
preemption  claims  to  public  lands  were  set  at  this  figure.  The  Homestead  Act  of 
1862  originally  established  160  acres  as  the  size  of  a  farm.  This  figure  was  further 
affirmed  by  the  Reclamation  Act  of  1902,  which  has  since  been  reestablished  by 
legislation,   administrative  decisions,   and   public  policies,   generally. 

Even  though  there  is  a  wide  area  of  agreement  that  the  objective  of  federal  recla- 
mation is  to  establish  family-size  farms  and  that  the  benefits  should  be  widely  dis- 
tributed, there  is  considerable  question  whether  160  acres,  or  any  fixed  acreage, 
fairly  implements  this  policy.  For  instance,  a  160-acre  irrigated  farm  in  western 
Montana  is  quite  different  from  a  farm  of  the  same  acreage  in  the  San  Joaquin 
Valley  of  California.  A  160-acre  farm  in  the  one  area  may  be  quite  inadequate  to 
provide  a  farm  family  with  an  acceptable  income,  whereas  in  the  other  the  same 
acreage  may  be  a  large  business  if  intensively  operated.  Furthermore,  the  needs  of 
different  farm  families  vary  considerably.  A  farm  that  would  support  one  family 
adequately  might  be  quite  inadequate  for  others.  The  adequacy  of  a  farm  changes 
with  changing  technology.  At  the  time  when  many  of  the  early  reclamation  projects 
were  established,  when  farmers  irrigated  with  a  shovel  and  farmed  with  horses, 
160  acres  or  even  a  smaller  acreage  might  have  been  an  efficient  sized  farm.  Today, 
however,  with  tractor  operation,  with  siphon  tul)e  irrigation,  witii  better  land  level- 
ing, and  with  many  other  technological  advances,  one  farm  operator  and  the  farm 
family  can  efficiently   operate   a   much   larger   acreage   than   formerly. 

It  is  apparent  that  wide  variations  of  climate,  soils,  crop  adaptability,  and  other 
factors  occur  among  irrigation  projects.  This  variation  leads  to  the  conclusion  that 
federal  legislation  regarding  farm  size  should  be  oriented  largely  to  setting  up  basic 
guides  and  objectives.  That  is,  each  project  must  be  considered  separately  in  terms 
of  size  of  farm  that  would  be  most  appropriate,  considering  the  basic  legislation 
for  the  project  and  its  particular  economic  and  physical  characteristics. 
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Present  federal  reclamation  legislation  permits  partial  operation  in  the  above 
manner.  However,  two  of  these  guides  have  long  been  questioned:  (1)  the  upper 
limit  set  on  ownership  acreage;  and  (2)  the  maximization  of  farm  numbers  as 
reflected  in  establishment  of  minimum  rates  of  return  on  farm  resoun-es,  especially 
operator  and  family  management  and  labor.  These  two  guides  have  led  to  establish- 
ment of  farm  units  that  in  some  instances  resulted  in  inelhciency,  low  levels  of 
income,  and  financial  ditliculties  for  farm  families. 

Closely  tied  to  considerations  of  size  of  farm  on  reclamation  projects  is  the 
question  of  costs  of  reclamation  development  and  the  extent  to  which  costs  are  re- 
captured through  the  charges  allocated  to  irrigation  and  the  repayment  of  those 
charges  by  landowners.  In  most  reclamation  projects,  and  particularly  on  the  better 
lands  in  such  projects,  there  is  a  substantial  incremeut  in  land  values  as  the  result 
of  federal  reclamation  over  and  above  that  which  is  recaptured  through  charges  made 
to  landowners  for  repayment  of  construction  costs.  The  incidence  of  this  irrigation 
incremental  value  varies  widely  among  projects  and  among  types  and  qualities  of 
land  within  the  same  project.  For  example,  data  from  the  Columbia  Basin  project 
indicate  that  on  the  better  lands  the  irrigation  incremeut  in  land  value  approxi- 
mates $100  an  at?re.  On  the  poorer  lands  this  increment  is  zero,  or  in  a  few  in- 
stances may  be  a  negative  value. 

Where  substantial  increments  in  land  values  accrue  as  a  result  of  reclamation 
there  is  strong  demand  on  the  part  of  landowners  to  so  arrange  their  landholdings 
as  to  capture  for  themselves  as  much  of  this  incremental  value  as  possible.  As  a 
matter  of  public  policy,  however,  the  principle  is  well  established  that  this  incre- 
ment in  value  should  be  widely  distributed. 

One  other  fact  should  be  i^ept  in  mind  in  connection  with  size-of-uuit  limitations 
on  reclamation  projects.  The  size  and  number  of  farm  units  has  a  direct  bearing  on 
the  cost  of  the  project  water  distribution  system.  Project  construction  costs  are 
higher  with  more  and  smaller  farms  because  water  must  be  delivered  to  each  farm. 
These  higher  construction  costs  generally  are  not  passed  on  to  project  farmers  be- 
cause repayment  charges  are  based  on  ability  to  pay  rather  than  costs  of  the 
project. 

Another  factor  should  be  kept  in  mind  in  considering  acreage  limitations  on 
reclamation  projects.  That  is  the  fact  that  on  most  current  projects  the  primary 
purpose  is  to  provide  supplemental  water  to  lands  already  irrigated  and  that  most 
of  these  lands  are  in  private  ownership.  The  original  reclamation  law  was  designed 
primarily  to  develop  irrigation  projects  for  areas  largely  in  public  ownership.  At 
present,  however,  relatively  little  public  land  remains  to  be  developed  under  irriga- 
tion. Most  of  the  new  irrigation  has  been,  and  will  be,  for  lands  already  in  private 
ownership  and  already  partially  irrigated. 

Examination  of  the  history  of  reclamation  projects  and  of  the  needs  for  future 
reclamation  leads  to  the  conclusion  that  the  primary  problem  is  to  find  ways  of 
establishing  efficient  family  farms  on  projects  and  at  the  same  time  to  distribute 
widely  the  incremental  values  created  by  reclamation.  An  arl)itrary  acreage  limita- 
tion may  not  lie  the  most  effective  way  to  accompli.^h  these  objectives.  An  arbitrarily 
established  limitation  on  acreage  is  not  applix?al)li'  to  all  irrigated  areas  and  to  all 
soil  and  climatic  situations.  To  achieve  the  ol)jective  of  estalili.^hing  efficient  and 
prosperous  family  farms  and  to  prevent  monopoly  in  cai)turing  the  incremental 
values  from  irrigation  will  require  that  principles  be  established  which  can  be  used 
on  each  project  to  set  the  size  of  farm.  A  number  of  study  groups  and  liea rings  have 
reached  the  conclusion  that  acreage  limitations  be  set  project  by  project  in  line 
with  established  objectives,  so  that  the  intent  of  Congress  could  be  accomplished 
more  equitably. 

Principles  in  Esfablishing  Farm  Size 

A  numl)er  of  different  principles  might  be  used  singly  or  in  combination,  to  guide 
the  determination  of  size  of  farms,  proje<-t  by  project.  Tliey  are:  (1)  a  size  of  farm 
that,  with  average  management,  would  provide  a  minimum  acceptable  level  of  living 
for  tiie  farm  family;  (2)  a  size  of  farm  that  w(Mild  make  reasonably  efficient  use 
of  tlie  labor  supply  of  tiie  average  farm  family  ;  (.">)  a  size  of  farm  that  would  pro- 
vide a  labor  income  to  the  farm  family  c<)nii)aral)le  to  noufarm  work  ;  (4)  .-i  size  of 
farm  that  would  provide  optimum  efficiency  in  the  »ise  of  all  of  the  farm  rcsources-- 
land,  lalior,  and  capital;  (;"»)  a  size  of  farm  tliat  would  permit  the  maximum  repay- 
ment al>ility  on  construction  costs;  and  ((!)  a  size  of  farm  that  would  minimize 
the  costs  of  tiie  project  water  distribution  system. 
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In  line  with  the  general  objective  of  itrovidinp:  niaxiinuni  settlement  opportimities 
on  federal  reclamation  projects,  many  projects  have  been  planned  with  a  view  to 
creating  as  many  settlement  opportnnities  as  possible  consistent  with  a  farm  organi- 
zation that  would  provide  minimum  acceptable  levels  of  living  for  farm  people.  In 
pursuit  of  this  general  policy,  the  Congress  passed  special  legislation  for  the 
Columbia  River  Basin  reclamation  develoiiment  which  authorized  the  establishment 
of  sizes  of  farms  varying  with  the  qualities  of  land  found  in  the  areas  to  be  irri- 
gated. These  sizes  were  established  by  application  of  the  principle  of  farm  budgeting 
which  projected  the  types  of  farm  organization  and  farming  practices  with  an  al- 
lowance for  a  minimum  acceptable  level  of  income  for  the  farm  family.  This  general 
approach  has  been  used  to  test  income  expectancy  from  farm  units  in  the  planning 
and  administration  of  most  other  federal  reclamation  projects,  although  the  author- 
ity to  establish  farms  of  a  size  comparable  to  that  in  the  Columbia  Basin  does  not 
exist  for  other  projects. 

The  general  principle  that  has  been  followed  generally  in  the  past  in  appraising 
the  question  of  farm  size  on  reclamation  projects  is  that  of  providing  the  maximum 
number  of  settlement  opportunities  consistent  with  the  ability  of  the  farm  to  pro- 
duce a  minimum  acceptable  income.  Other  principles,  however,  might  be  used  that 
would  be  more  meaningful  in  terms  of  public  welfare  and  more  generally  acceptable 
by  operators  on  reclamation  i)rojects  and  by  potential  settlers  on  new  projects. 

Some  combination  of  several  of  the  principles  listed  above  might  lead  to  the 
most  rational  development  of  reclamation  projects.  Certainly  so  long  as  incremental 
values  are  created  at  public  expense  through  reclamation  development  there  are 
strong  reasons  for  limiting  the  extent  to  which  they  accrue  to  any  one  individxial. 
Moreover,  the  policy  of  encouraging  family  farms  remains  as  a  basic  guiding  prin- 
ciple. The  question  then  becomes  one  of  establishing  guides  for  reclamation  develop- 
ment that  will  lead  to  development  of  farms  that  will  conform  to  the  general  objec- 
tives of  the  Congress  in  appropriating  funds  for  reclamation. 

A  combination  of  the  principles  Nos.  3  and  4  listed  above  would  appear  to  be 
most  rational  in  terms  of  economic  use  of  the  resources  available  to  farm  families 
on  reclamation  projects.  This  would  require  the  establishment  of  a  policy  that 
would  lead  to  the  development  of  farms  on  each  reclamation  in'oject  and  on  each 
type  of  land  within  a  project  that  would  provide  the  opportunity  for  reasonable 
acceptable  efficiency  in  the  use  of  the  resources  involved.  Other  factors,  such  as 
effect  of  farm  size  on  project  costs  and  on  repayment  ability  of  farmers  on  a 
project  cannot,  of  course,  be  ignored  completely. 

An  insufficient  number  of  studies  have  been  made  on  the  economies  of  scale  or 
size  of  farms  in  irrigation  farming  to  establish  precisely  at  this  time  the  size  of  farm 
by  type  and  by  soil  characteristics  that  would  be  consistent  with  this  principle. 
We  know,  however,  that  economies  of  scale  do  exist  in  all  types  of  farming,  that 
with  present  levels  of  technology  reasonable  efficiency  in  returns  to  farm  resources  is 
achieved  at  that  scale  which  might  be  described  as  a  medium-size  commercial,  family- 
operated  farm.  In  wheat  farming,  for  exaTuple,  we  know  that  relatively  little  econo- 
mies of  scale  are  realized  on  farms  larger  than  approximately  1,200  acres  in  size. 
However,  appreciable  economies  of  scale  are  observed  between  farms  of  400  and  600 
acres  in  size.  The  same  general  principle  applies  to  irrigated  farms,  although  the  size 
in  terms  of  acreage  would  be  much  smaller.  Some  evidence  is  available  that  can  be 
used  to  estimate  the  size  of  farms  that  would  give  reasonable  efficiency  for  selected 
irrigated  areas  in  the  West  and  to  compare  net  farm  incomes  with  incomes  ob- 
tainable in  other  segments  of  the  economy. 

The  attached  table  reports  net  farm  incomes  for  a  wide  variety  of  types,  sizes, 
and  locations  of  irrigated  farms.  These  data  were  assembled  from  a  number  of 
economic  studies  made  in  irrigated  areas  over  the  last  several  years.  These  studies 
have  been  made  for  different  purposes  and  by  different  methods ;  moreover,  the  time 
and  price  levels  prevailing  differ  among  them.  Therefore,  these  data  are  not  neces- 
sarily comparable  as  among  projects.  Nevertheless,  two  general  observations  may  be 
made  about  these  data:  (1)  a  wide  range  of  net  incomes  may  be  observed  among 
farms  on  different  projects  and  between  types  and  sizes  of  farm  on  the  same  project ; 
and  (2)  in  many  instances  better  than  average  farm  incomes  aie  reported  for  farms 
of  160  irrigable  acres  or  less  in  size.  A  close  examination  of  tliese  data  in  compari- 
son with  census  data  from  irrigated  areas  leads  to  the  conclusion  that  economies  of 
scale  are  achieved  at  a  point  somewhat  larger  than  the  average  size  of  farm  now 
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found  ill  most  irrigated  areas.  However,  for  many  of  liie  more  intensively  farmed 
irrigated  areas  reasonable  economies  of  scale  and  at  the  same  time  quite  acceptable 
levels  of  living  can  be  achieved  with  a  farm  somewhat  less  in  size  than  1(50  acres 
of  cropland,  which  is  provided  under  present  ownership  limitations  of  one  person. 

The  most  eflicient  size  of  farm  in  terms  of  acreage  varies  project  by  project  with 
the  length  of  growing  season,  the  soil  capabilities,  tiie  quantity  and  quality  of  water 
avaihil)le,  accessibility  to  market,  and  the  state  of  technology.  All  of  these  factors 
must  be  taken  into  consideration  in  establishing  an  efficient  farm  business.  They 
determine  the  crops  that  are  adaptable  and  profitable  in  each  farming  situation. 
For  example,  in  high  mountain  areas  with  an  extremely  short  growing  season, 
where  only  hay  and  small  grains  can  be  grown  successfully,  a  mux;h  lai-ger  acreage 
is  required  for  an  efficient  operation  than  in  more  southerly  locations  or  lowev 
elevations,  where  intensive  crops  can  be  grown. 

However,  where  a  single  crop  is  common  over  a  wide  range  of  irrigated  situations, 
yields  obtainable  on  this  crop  may  give  a  guide  to  the  appropriate  size  of  farm  in 
each  situation.  For  example,  studies  in  the  intermountain  region  indicate  that  the 
yield  of  alfalfa  is  a  good  index  to  the  productivity  of  the  irrigated  area  generally. 
In  areas  suitable  for  alfalfa,  small  grains,  and  rotation  pasture,  the  yield  of  alfalfa 
is  a  reasonably  good  guide  of  income  expectations.  Of  course,  markets  and  types  of 
farms  are  important  also.  A  grade  A  dairy  will  yield  a  net  income  as  large  or  larger 
than  beef  cattle  or  farm  flocks  of  sheep  on  about  80  pei-cent  as  much  irrigated  land. 
Thus,  with  a  yield  of  4.2  to  4.4  tons  of  alfalfa  per  acre,  a  reasonably  efficient  farm 
would  contain  from  80  to  100  acres  of  irrigated  cropland,  depending  on  the  type 
of  farm.  These  farms  in  most  instances  would  allow  about  $;i,100  return  to  family 
management  and  labor  at  the  USDA  projected  prices  and  leave  some  residual  for 
repayment  of  water  costs.  At  3.8  to  4.0  tons  of  alfalfa  per  acre,  farm  size  increases 
to  a  i-ango  of  100  to  120  acres  of  cropland  to  yield  approximately  the  same  net 
income.  At  a  yield  level  of  2.8  to  3.0  tons  of  alfalfa,  approximately  120  to  160 
acres  would  be  required.  With  alfalfa  yields  at  2.1  to  2.5  tons  per  acre,  a  cropland 
acreage  of  200  to  220  acres  would  be  required  for  an  efficient  operation. 

Any  consideration  of  size  of  farm  on  reclamation  projects  must  recognize  that 
efficient  size  of  farm  operations  can  be  achieved  by  means  other  than  through 
ownership  of  the  land  operated.  Limitations  may  be  placed  on  landownei-ship  without 
necessarily  jeopardizing  the  organization  of  efficient  farm  units.  While  limitations 
on  acreage  owned  may  achieve  an  acceptable  distribution  of  increases  in  land 
values  resulting  from  reclamation,  the  mechanism  of  land  renting  may  achieve 
desirable  flexibility  in  size  of  farm  operating  units.  Some  flexibility  in  size  of  farm 
operating  units  is  necessary  over  time  and  between  individual  farms  at  the  same  time. 

Establishment  of  limitations  on  acreage  of  irrigable  land  owned  consistent  with 
a  principle  of  optimum  economic  efficiency  and  comparability  of  income  for  farmers 
would  require  that  studies  be  made  for  each  reclamation  project  and  for  each  major 
soil  type  within  projects.  Investigators  making  such  studies  would  need  to  visualize 
the  type  of  farming  likely  to  be  most  successful  under  each  situation.  Furthermore, 
they  must  recognize  that  the  goal  of  efficiency  in  the  use  of  resources  and  that  of 
comparibility  of  income  for  farm  families  does  not  mean  necessarily  that  all  farms 
must  be  the  same  size  even  where  similar  conditions  prevail.  High  efficiency  may 
be  obtained  in  many  instances  on  small  farms  where  custom  work  by  specialized 
machines  is  used  or  where  co-operative  ownership  of  certain  equipment  leads  to 
reasonable  costs.  Comparability  of  income  for  the  family  on  a  small  farm  often  is 
achieved  by  combining  farming  with  other  occupations. 

Not  enough  economic  studies  have  been  made  in  irrigated  areas  to  be  able  to 
establish  the  acreage  required  for  efficient  farming  under  all  climatic,  soil,  and 
type-of-farming  situation.s.  Such  studies  could  be  made,  however,  as  required  to 
implement  project  planning.  Precedent  for  them  may  be  found  in  the  Columbia 
Basin  project  planning.  In  the  case  of  the  Columbia  I'.asin,  the  objective  was  to 
establish  a  size  of  farm  that  would  provide  a  maximum  numl)cr  of  settlement  oppor- 
tunities consistent  with  a  minimum  acceptable  level  of  living  for  the  farm  family. 
The  suggestion  here  is  to  establish  a  principle  that  would  lead  to  development  of  a 
farm  that  would  provide  optimum  operating  efficiency  and  would  provide  a  farm 
income  expectation  reasonably  comparable  to  other  income  opportunities  that  might 
be  available  to  farmers  on  reclamation   projects. 
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COMMITTEE  REPORT   OX   WATER  PROBLEMS  A-lOO 

United  States  Dei>artmeut  of  Agriculture 
Agricultural  Stabilization  and  Conservation  Committee 

California   State  Office,  2020  Milvia   Street 

Berkeley,  October  27,  1958 
Me.  Caeley  V.  Porter,  Chairman 

Joint  Subcommittee  on  Economic  and   Financial 
Policies  for  State  Water  Projects 
State  Capitol 

Sacramento  14,  California 
Dear  Mr.  Porter:  This  is  in  reply  to  your  letter  of  October  17,  1958,  in  which 
you    request   certain    information    regarding    participation    of    California    farms    and 
commodities  in  federal  farm  programs. 

The  following  information  is  set  forth  in  the  same  order  in  which  the  questions 
are  asked  in  your  letter. 

1.  Attached  is  a  table  showing  price  support  activities  during  the  past  three 
years  in  California.  Information  with  respect  to  acreages  involved  is  not  available. 

2.  Attached  is  a  table  showing  acreages  placed  in  the  Soil  Bank  in  California 
during  the  years  19."56,  1957,  and  1958  and  the  amount  of  Soil  Bank  payments 
made  for  such  acreages. 

3.  We  do  not  have  any  information  on  the  amount  of  accumulated  commodities 
from  California  farms  now  held  as  surplus  by  the  federal  government. 

4.  and  5.  The  subjects  in  these  questions  fall  outside  the  scope  of  our  operations 
as  an  administrative  agency.  We  regret  that  we  are  unable  to  lie  of  any  assistance 
in  answering  them.  However,  I  feel  sure  that  you  may  gain  advice  on  these  subjects 
from  the  Agricultural  Extension  Service  at  the  University  of  California. 

6.  We  do  not  have  any  information  on  the  ultimate  disposition  of  California 
surplus  crops.  I  doubt  that  there  is  any  segregation  of  the  production  origin  of 
commodities  other  than  those,  of  course,  for  which  California  may  be  the  primary 
producer. 

7.  We  do  not  have  any  information  on  production  costs.  Again  I'm  sure  that  the 
Agricultural  Extension  Service  of  the  University  of  California  can  be  of  help  to 
you   in   this  connection. 

Very  truly  yours, 

William  J.  Page 
Administrative   Officer 
California  ASC  Committee 
attachments 
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COMMITTEE  REPORT  ON  WATER  PROBLEMS  A-111 

United  States  Department  of  the  Interior,  Bureau  of  Reclamation 

Regional  Office,  Region  2,  P.  O.  Box  2511 

Sacramento,  September  12,  1958 
Mr.  Carley  V.  Portek,  Chairman 

Subcommittee  on  Financial  and  Economic  Policies 
Assembly,  California  Legislature 
1701  East  Compton  Boulevard 
Compton,  California 
Dear  Mr.  Porter  :  We  are  in  receipt  of  your  letter  of  September  2,  1958,  relative 
to    policies   followed    by    the    Bureau    of   Reclamation    in   planning   and    developing 
water  resource  projects  in  California.  We  hope  the  information  will  aid  you  in  your 
considerations. 

For  clarity,  your  questions  are  quoted  prior  to  the  discussion  of  the  subject  matter. 
"1.  California  lands  subject  to  irrigation  vary  considerably  in  quality  with  con- 
sequent variation  in  their  productivity  and  profitableness.  Please  state  the  bureau's 
policy  on  including  low-quality  lands  within  either  project  service  areas  or  irrigation 
districts  which  contract  with  the  bureau  for  project  water.  In  general,  how  does 
land  quality  affect  the  repayment  capacity  of  irrigation  water  users?  Does  the 
bureau  establish  its  water  rates  at  a  point  sufBciently  low  to  permit  all  lands  within 
the  project  service  area  to  pay  for  project  water  or  at  an  average  based  on  all 
qualities  of  land?" 

Districts  are  organized  by  local  interested  parties  following  procedures  required 
by  state  law.  Decisions  on  the  district  boundaries  and  the  areas  to  be  included  are 
made  by  those  local  people  concerned.  The  Bureau  of  Reclamation  may  participate 
in  that  it  may  make  available  technical  information  relative  to  potential  project 
design,  soils,  water  supply,  or  related  subjects.  In  making  feasibility  studies  of 
potential  service  areas,  or  in  negotiating  with  water  districts  toward  contracts  for 
project  water,  the  land  is  classified  as  to  its  irrigability,  and  it  is  Bureau  of 
Reclamation  policy  to  supply  amounts  of  water  sufficient  only  for  the  aggregate 
acreage  of  such  irrigable  land. 

In  general,  the  effect  of  land  quality  is  reflected  in  the  yields  and  production  costs 
used  in  benefit-cost  and  payment  capacity  computations.  If  all  other  factors  are  the 
same,  higher-quality  land  will,  of  course,  show  higher  payment  capacity.  However, 
physical  classification  of  lands  is  not  the  only  factor  considered  since  variations  in 
the  economics  of  enterprises,  management  practices,  air  drainage,  and  types  of 
crops  are  also  very  important  to  the  determination  of  the  payment  capacity  of  a 
district. 

Where  project  repayment  is  accomplished  by  revenues  from  water  service,  rates 
are  established  after  broad  consideration  of  payment  capacity  and  the  requirements 
to  repay  project  costs.  Generally,  the  economic  process  is  based  on  a  consideration 
of  the  average  repayment  capacity  of  a  district  or  service  area.  Charges  made  to 
individual  water  users  by  the  contracting  districts  vary  depending  on  decisions  of 
district  governing  bodies  and  state  laws. 

"2.  Please  describe  in  detail  the  present  administration  of  the  160-acre  limitation 
and  antispeculation  provisions  of  reclamation  law.  How  are  these  provisions  inter- 
preted in  relationship  to  corporations  and  partnerships?  We  would  appreciate  a 
copy  of  the  provisions  of  a  typical  recordable  contract.  What  are  the  bureau's 
methods  of  establishing  the  value  of  excess  lands  to  be  sold  under  a  recordable 
contract,  particularly  with  reference  to  the  difiiculties  of  estalilishing  the  value  of 
land  without  project  water  at  the  end  of  the  10-year  period?  Has  the  10-year  term 
on  any  recordable  contracts  in  California  expired?  If  so,  what  has  the  experience 
of  the  bureau  been  in  the  sale  of  the  excess  lands?" 

We  are  attaching  a  question  and  answer  sheet  regarding  the  160-acre  limitation 
and  antispeculation  provisions  of  the  Reclamation  law  and  their  application.  The 
answers  cover  in  detail  your  major  questions.  Also  attached  is  a  copy  of  a  typical 
recordable  contract  form.  Changes  are  made  under  some  conditions  to  take  care  of 
local  circumstances.  There  are  no  recordable  contracts  in  the  portion  of  California 
lying  in  Region  2  that  have  been  in  effect  10  years.  We  do  not  have  in  Sacramento 
records  for  Region  .3,  which  administers  Bureau  of  Reclamation  projects  in  southern 
California.  If  you  are  interested  in  information  on  southern  California  Reclamation 
projects,  I  suggest  you  write  to  Regional  Director  Wade  H.  Taylor,  Boulder  City, 
Nevada. 

"3.  Please  advise  the  subcommittee  on  the  bureau's  views  and  policies  for 
controlling   percolation   of   project   water   into    underground   water   basins   and    the 
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subsequent  pumping  of  the  water  by  excess  land  owners  or  others.  Under  what 
circumstances  does  the  bureau  chiim  this  ground  water?" 

The  Bureau  of  Kechimation  does  not  attempt  to  control  the  pumping  of  ground 
water.  lu  some  areas  served  by  the  Central  Valley  Project  nontirm  project  water 
occurring  in  the  spring  is  furnished  at  reduced  rates  for  the  purpose  of  recharging 
underground  aquifers,  either  through  percolation  or  through  surface  use  in  lieu  of 
pumi)ing  to  allow  natural  recharge.  The  bureau  does  not  agree  to  furnish  surface 
water  stipplies  in  excess  of  the  amounts  necessary  to  supplement  economically  usable 
ground-water  supplies  available  to  a  district,  thus  assuring  in  some  degree  that 
ground   water  will  bi;  utilized. 

"4.  How  does  the  bureau  propose  to  secure  repayment  of  the  cost  of  drainage 
facilities  included  in  a  project  such  as  San  Luis?" 

It  is  anticipated  that  both  the  drainage  and  distribution  systems  needed  in  the 
San  Luis  service  area  will  be  constructed  by  the  bureau,  if  requested  to  do  .so  by 
the  water  users,  or  by  the  water  users  themselves.  If  the  authorizing  legislation 
does  not  change  existing  law,  repayment  of  the  cost  of  those  systems  probably 
will  be  secured  under  the  provisions  of  SEC.  0  (d)  of  the  Reclamation  Project  Act 
of  1939  or  pursuant  to  Public  Law  130,  as  amended,  unless  the  water  users  choose 
to  finance  the  systems  privately. 

You  are  referred  to  the  feasibility  report  entitled,  "San  Luis  Unit,  Central 
Valley  Project,  California,"  issued  in  May  1955,  a  copy  of  which  is  attached  for 
your  ready  reference,  for  details  of  the  project  plan.    (See  pages  9,  77,  and  125.) 

"5.  Does  the  Bureau  of  Reclamation  have  any  limitations,  statutory  or  in  policy, 
on  its  authority  to  supply  industrinl  and  municipal  water  supplies  through  its 
projects?  Is  there  any  special  reason  for  lumping  industrial  and  domestic  water 
users  under  the  same  wholesale  rate  since  frequently  these  two  classes  of  water 
users  have  substantially  difTorent  repayment  capacitif^s?" 

The  basic  authority  for  the  sale  of  water  for  municipal  and  industrial  purposes 
is  Sec.  9(c)  of  the  Reclamation  Project  Act  of  August  4,  1939,  43  U.  S.  C.  485, 
wh  ich  provides : 

"Sec.  9(c).  (Sales  or  leases  of  water  or  power — Appropriate  s^hare  of  cost  to  be 
repaid  in  not  to  exceed  40  years — Preference  to  municipalities  and  other  public 
corporations  and  agencies.) — The  Secretary  is  autliorized  to  enter  into  contracts  to 
furnish  water  for  municipal  water  supply  or  miscellaneous  puri)Oses  :  Provided,  That 
any  such  contract  either  (1)  shall  require  repayment  to  the  United  States,  over  a 
period  of  not  to  exceed  forty  years  from  the  year  in  which  water  is  first  delivered 
for  the  use  of  the  contracting  party,  with  interest  not  exceeding  the  rate  of  3J 
percentum  per  annum  if  the  Secretary  determines  an  interest  charge  to  be  proper, 
of  an  appropriate  share  as  determined  by  the  Secretary  of  that  part  of  the  con- 
struction costs  allocated  by  him  to  municipal  water  supply  or  other  miscellaneous 
purposes;  or  (2)  shall  be  for  such  periods,  not  to  exceed  forty  years,  and  at  such 
rates  as  in  the  Secretary's  judgment  will  produce  revenues  at  least  sufficient  to 
cover  an  appropriate  share  of  the  annual  operation  and  maintenance  cost  and  an 
appropriate  share  of  such  fixed  charges  as  the  Secretary  deems  proper,  and  shall 
require  the  payment  of  said  rates  each  year  in  advance  of  delivery  of  water  for  said 
year.  Any  sale  of  electric  power  or  lease  of  power  privileges,  made  by  the  Secretary 
in  connection  with  the  operation  of  any  project  or  division  of  a  project,  shall  be  for 
such  periods,  not  to  exceed  forty  years,  and  at  such  rates  as  in  his  judgment  will 
produce  power  revenues  at  least  sufficient  to  cover  an  aiipro]>riate  share  of  the 
annual  operation  and  maintenance  cost,  interest  on  an  appronriate  share  of  the 
construction  investment  at  not  less  than  3  percentum  per  annum,  and  such  other 
fixed  charges  as  the  Secretary  deems  proper:  Provided  further.  That  in  said  sales 
or  leases  i)reference  shall  be  given  to  municipalities  and  other  puldic  con^orations  or 
agencies;  and  also  to  cooperatives  and  other  nonprofit  organizations  financed  in 
whole  or  in  part  by  loans  made  pursuant  to  the  Rural  I'-leclrification  Act  of  193G 
and  any  amendments  thereof.  Nothing  in  this  subsection  shall  be  applicable  to  pro- 
visions in  existing  contracts,  made  pursuant  to  law,  for  the  use  of  power  and  mis- 
cellaneous revenues  of  a  project  for  the  benefit  of  users  of  water  from  such  jiroject. 
The  provisions  of  this  subsection  respei-ting  the  teiins  of  sales  of  electric  i)ower  and 
leases  of  power  privileges  shall  be  in  addition  and  alternative  to  any  authority  in 
existing  laws  relating  to  particvdar  projects.  No  contract  relating  to  municiiial  water 
sui)ply  or  miscellaneous  purposes  or  tf>  electric  power  or  power  privileges  shall  be 
made  unb'ss,  in  the  judgment  of  the  Secretary,  it  will  not  imiiair  the  efiiciency  of 
the  project  for  irrigation  purposes." 
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The  principal  reason  for  lumping  domestic  and  industrial  water  uses  under  the 
same  wholesale  rate  for  a  particular  service  area  relates  directly  to  the  requirement 
of  Reclamation  law  that  the  costs  of  a  project  allocated  to  these  uses  is  repayable 
with  interest.  To  differentiate  between  the  two  types  of  use  within  a  particular 
service  area  would  interpose  an  unnecessary  refinement  beyond  the  requirement  of 
the  Bureau  to  recover  the  repayable  costs  and  interest.  The  matter  of  differentiation 
in  water  rates  to  users  by  a  contracting  district  is  a  matter  for  internal  considera- 
tion by  the  district.  Where  a  water  service  contract  limits  the  use  of  water  to  a 
specified  function,  i.e.,  municipal  or  industrial,  the  rate  might  vary  from  what  it 
would  have  been  for  combined  use,  dependent,  of  course,  on  the  circumstances  of 
that  particular  service. 

"6.  The  United  States  Congress  recently  passed  legislation  authorizing  the  Bureau 
of  Reclamation  to  establish  flexible  repayment  schedules  for  project  irrigation  water. 
Can  you  describe  the  basis  the  bureau  may  choose  to  establish  the  flexihiJity  of 
repayment  and  what  policies  the  bui-eau  will  follow  in  the  administration  of  this 
statute?  Any  information  on  this  legislation  or  on  escalator  clauses  based  on  crop 
price  levels  would  be  appreciated." 

It  is  interesting  to  note  that  variable  repayments  in  one  form  or  another  have 
been  used  for  many  years.  Some  examples  may  be  found  07i  the  (iila  Project  in 
Arizona,  the  Milk  River  Project  in  Montana,  the  Okanogan  Project  in  AVashington, 
and  the  Riverton  Project  in  Wyoming.  These  projects  are  all  using  farm  parity  and 
relationship  of  current  to  average  prices  as  a  basis  for  varying  annual  payments. 
Other  projects,  which  use  the  normal  return  variable  authorized  in  tlie  Reclamation 
Act  of  1939,  are  the  Deschutes  and  Owyhee  Projects  in  Oregon,  the  Yakima  Project 
in  Washington,  Bitter  Root  Project  in  Montana,  Michaud  Flats  and  Minido'a 
Projects  in  Idaho,  Hyrum  Project  in  Utah,  and  Uncompahgre  Project  in  Colorado. 

We  are  at  present  considering  the  jxissible  use  of  variable  payments  for  water 
user  organizations  of  the  Folsom  South  Unit  of  the  Central  Valley  Project. 

A  copy  of  the  Act  to  which  you  refer.  Public  Law  85-611,  85th  Congress,  is 
attached.  This  Act  "permits  variance  in  the  required  annual  payments  in  the  light 
of  economic  factors  pertinent  to  the  ability  of  the  organization  to  pay."  Total 
repayment  calculations  are  to  be  based  on  a  maximum  40-year  repayment  perio^l, 
or  a  longer  repayment  period,  if  authorized  by  Congress.  As  you  know.  Public  T  aw 
85-611  is  quite  new  and  specific  criteria  for  its  use  have  not  a.s  yet  been  developed 
for  general  application. 

"7.  Has  the  bureau  in  California  or  elsewhere  made  any  studies  of  the  relationship 
between  the  cost  of  water  and  the  market  value  of  the  land  on  which  the  water  is 
applied?  If  no  studies  are  available,  has  the  bureau's  experience  indicated  any 
relationship  between  low-cost  water  and   high  value  lands  or  vice  versa?" 

This  region  has  not  made  any  studies  of  the  relationship  between  market  values 
of  land  and  the  cost  of  water,  and  we  do  not  know  of  any  studies  having  been 
made  elsewhere  by  the  Bureau  of  Reclamation.  It  is,  however,  a  generally  accepted 
theory  that  the  market  value  of  land  tends  to  reflect  the  capitalized  net  earning 
capacity  of  the  land.  Water  costs,  being  one  element  of  production  costs,  should 
influence  earning  capacity  and,  therefore,  should  reflect  in  the  market  value  of 
the  land  in  inverse  ratio. 

Sincerely  yours, 

B.  P.  Bei-lport 
Regional  Director 

United  States  Department  of  the  Interior.  Bureau  of  Reclamation 

Regional  Office,  Region  2,  P.  O.  Box  2511 

Sacramento,  December  20,  1957 
Directors  of  Water  Districts  Participatinn  in  the 
Central  Valley  Project,  California 

Gentlemen  :  From  time  to  time  questions  are  directed  to  me,  or  to  other  em- 
ployees of  the  Bureau  of  Reclamation,  regarding  the  excess-land  provisions  of  the 
federal  reclamation  laws.  The  frequency  and  character  of  thest^  questions  make  it 
apparent  that  after  several  years  of  widespread  discussion,  there  still  remain  a  great 
many  farmers  who  do  not  completely  understand  these  pro^  isions.  In  view  of  thif, 
I  have  prepared  answers  to  a  number  of  selpcted  questions  to  assist  you,  as  district 
directors,  in  dismissing  the  excess-land  provisions  with  members  of  your  districts. 
Before  proceeding  with  the  questions,  I  should  like  to  stress  one  important  point. 
The  excess-land  provisions  of  the  federal  reclamation  laws  do  no!   ]i';.it  the  an'.ouut 
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of  land  which  may  ho  owned  hy  an  individual.  They  do,  however,  limit  the  amount 
of  water  furnished  by  a  federal  reclamation  project  to  an  individual  landowner,  and 
thereby  may  influence  the  amount  of  land  which  he  chooses  to  own. 

Additional  copies  of  this  letter  may  be  made  available  if  you  can  use  them  to 
advantage  in  discussing  the  excess-land  provisions  with  your  members. 

Very  truly  yours, 

B.  P.  Bkllport 
Regional  Director 

1.  Q.  What  is  "excess"  land? 

A.  When  an  irrigation  or  other  water  district  enters  into  a  reclamation  con- 
tract with  the  United  States  Government,  any  irrigable  land  held  in  private 
ownerships  of  more  than  160  acres  per  individual  is  known  as  "excess"  land. 

2.  Q.  What  are  the  excess-land  provisions  of  the  federal  reclamation  laws? 

A.  The  federal  reclamation  laws  require  that  when  the  United  States  enters 
into  a  contract  with  a  district  to  furnish  water,  the  district  must  agree : 

(1)  Water  made  available  by  the  government  project  will  not  be  delivered 
to  excess  land  unless  the  landowner  signs  a  recordable  contract  agreeing 
that  if  he  does  not  dispose  of  his  excess  land  at  a  price  within  its  ap- 
praised value  within  a  certain  period  of  time,  the  United  States  will  be 
empowered  to  sell  it  for  him,  and  ; 

(2)  That  even  if  excess  land  is  sold  into  smaller  ownerships,  whether  the 
owner  signs  a  recordable  contract  or  not,  project  water  will  not  be  de- 
livered to  it  unless  the  price  is  within  its  appraised  value. 

3.  Q.  What  procedure  is  established  for  appraising  excess  land? 

A.  Ordinarily,  appraisals  of  excess  land  will  be  made  only  when  the  land  is  to 
be  sold.  However,  appraisals  can  be  made  earlier,  either  at  the  request  of 
the  landowner  or  the  government.  Water  service  and  recordable  contracts, 
now  being  executed  in  the  Central  Valley  Project,  provide  that  at  the  option 
of  the  landowner  the  appraised  value  of  the  excess  land  may  be  determined 
by  a  board  of  three  appraisers.  However,  in  the  interest  of  economy  and 
time,  the  contracts  also  authorize  the  bureau  to  appraise  and  reappraise 
excess  land  and  fix  approved  sale  prices  without  resorting  to  the  three-man 
board,  if  the  value  so  determined  is  acceptable  to  the  owner.  Note:  In  the 
event  of  an  appraisal  by  a  three-man  board  the  appraisers  will  be  selected 
as  follows :  One  of  the  appraisers  is  selected  by  the  irrigation  district ;  one 
is  selected  by  the  United  States  (he  is  usually  an  employee  of  the  Bureau  of 
Reclamation)  ;  and  the  two  appraisers  so  selected  name  the  third. 

4.  Q.  What  is  a  recordable  contract? 

A.  A  recordable  contract,  as  used  here,  is  a  contract,  or  agreement,  between 
the  individual  excess  landowner  and  the  United  States.  It  is  prepared  in  a 
form  which  will  allow  it  to  be  recorded  in  county  land  records.  This  oontra'ct 
provides  that  project  water  may  be  delivered  to  the  individual's  excess  land, 
and  for  this  privilege,  the  owner  agrees  to  sell  his  excess  land  within  a 
designated  time;  however,  if  he  has  not  sold  it  himself,  he  gives  to  the 
United  States  the  power  of  attorney  to  sell  the  excess  land  for  him.  The  sale 
price  must  not  be  more  than  the  bona  fide  current  market  value  of  the  land 
as  determined  by  an  appraisal  of  the  property,  without  including  any  in- 
crease in  value  brought  about  by  the  availability  of  water  from  a  project 
constructed  by  the  United  States. 

f).  Q.  If  the  excess  landowner  signs  a  recordable  contract  so  he  can  receive  water 
on  his  excess  land,  how  long  will  he  be  permitted  to  farm  it  himself  before 
selling  and  before  the  United  States  will  have  the  authority  to  find  a  buyer? 
A.  In  the  districts  now  contracting  in  the  Central  Valley  Project,  the  excess 
landowner  agrees  that  if  he  has  not  sold  the  land  during  a  10-year  period, 
the  United  States  may  sell  it  for  him  in  the  manner  provided  in  the  contract. 

6.  Q.  May   the   United   States  dispose  of   the  excess  land  at  any   price   after   the 
period  of  the  ret.'ordal)le  contract  has  expired? 
A.  No.  Any  sale  of  excess  lands  arranged  by  the  United  States  must  be  at  the 
appraised  value  of  the  land  and  improvements  and,  if  for  credit,  upon  terms 
satisfactory   to  the  owner. 


COMMITTEE   REPORT   ON   WATER   PROBLEMS  A-115 

7.  Q.  Suppose  the  United  States  fails  to  find  a  buyer  for  the  pr<)i)crty? 

A.  From  the  time  the  recordable  conti-act  is  signed,  and  until  the  property  is 
sold  either  by  the  owner  or  the  TJnited  States,  no  matter  how  long  it  takes, 
the  landowner  will  be  entitled  to  receive  project  water  for  the  excess  land. 

8.  Q.  If  after  an  appraisal  is  made  land  values  undergo  a  general  change,  must 

the  land  be  sold  at  the  original  appraised  value? 
A.  Not  necessarily.   The   contract   signed   by   the   district  will   provide   that   re- 
appraisals may  be  made  at  the  request  of  either  the  landowner  or  the  United 
States.   Reappraisals   will   always   take    into    consideraion    improvements   or 
other  added  values  except  those  due  to  the  construction  of  the  project. 

9.  Q.  Who  pays  for  the  appraisals? 

A.  The  United  States  bears  the  «ost  of  the  appraisal  and  the  first  reappraisal. 
The  landowner  may  request  one  reappraisal  at  government  expense,  but  must 
pay  for  any  additional  reappraisals  made  at  his  request.  All  reappraisals 
made  at  the  government's  request  will  be  at  government  expense. 

10.  Q.  Do  the  excess-land  provisions  of  the  federal  reclamation  laws  mean  that  a 

man  and  wife  can  receive  project  water  for  only  160  irrigable  acres  of  land? 
A.  No,  they  do  not.  The  provisions  apply  to  water  for  160  irrigable  acres  of 
land  owned  by  any  one  person.  Most  land  owned  by  husband  and  wife  in 
California  is  held  as  community  property,  each  owning  a  one-half  interest. 
Therefore,  a  husband  and  wife  who  own  the  property  as  community  property, 
or  if  they  hold  title  as  joint  tenants,  or  as  tenants  in  common,  may  receive 
project  water  for  320  irrigable  acres. 

11.  Q.  Is  a  landowner  entitled  to  project  water  for  320  acres  of  land  simply   by 

virtue  of  the  fact  that  he  is  married? 
A.  No.  The  fact  that  a  landowner  is  married  does  not  make  him  eligible  to 
receive  project  water  for  320  acres  of  land.  If  he  is  the  sole  owner  of  the 
land,  he  is  eligible  to  receive  project  water  for  only  160  acres.  If,  however, 
he  and  his  wife  own  the  land  as  community  property,  joint  tenants,  or  ten- 
ants in  common,  each  will  be  eligible  to  receive  project  water  for  the  160 
acres  which  represents  his  or  her  ownership,  assuming,  of  course,  that  neither 
owns  any  other  land  in  the  district  receiving  project  water. 

12.  Q.  Mr.  Doe  and  Mr.  Roe  are  equal  partners  of  a  partnership  owning  320  acres 

of  irrigable  land  in  a  single  district  in  the  Central  Valley  Project.  Are  they 
excess  landowners? 
A.  Not  if  that  is  all  the  land  they  own  in  that  distrix^t.  Partners  in  a  partner- 
ship are  each  entitled  to  water  for  160  acres.  If  both  Mr.  Doe  and  Mr.  Roe 
are  married  and  if  the  property  of  each  is  community  property  with  his  wife, 
the  partnership  might  own  and  obtain  water  for  640  acres,  because  both 
men  and  their  wives  would  be  entitled  to  water  for  160  acres  each. 

13.  Q.  Suppose  Mr.  Doe  and  Mr.  Roe  (neither  being  married)   are  unequal  partners 

in  a  partnership  owning  320  acres  of  land.  In  this  case,  Mr.  Doe  is  two- 
thirds  owner,  and  Mr.  Roe  one-third  owner.  May  they  still  obtain  project 
water  for  the  320  acres? 
A.  Since  Mr.  Doe  owns  two-thirds  of  the  partnership,  he  really  is  the  beneficial 
owner  of  two-thirds  of  the  land,  or  214  acres.  He  is  entitled  to  water  for 
only  160  acres,  and  Mr.  Roe,  by  being  one-third  owner,  is  really  the  benefi- 
cial owner  of  only  106  acres  of  land.  Thus,  the  partnership  may  obtain 
project  water  for  266  acres  ;  160  of  that  owned  by  Mr.  Doe  and  the  106 
owned  by  Mr.  Roe. 

14.  Q.  A  corporation  with  800  acres  of  land  is  owned  by  five  shareholders.  Is  the 

corporation  entitled  to  160  acres  for  each  shareholder? 
A.  No.  The  corporation  is  entitled  to  project  water  for  160  acres  because 
legally  it  is  an  individual.  However,  the  fact  that  the  corporation  owns  and 
obtains  project  water  for  160  acres  does  not  affect  the  rights  of  the  stock- 
holders to  own  individual  farms  and  obtain  project  water  for  them.  Each 
stockholder  would  be  entitled  to  projex?t  water  for  100  acres  of  irrigable 
land  which  he  owned  separately,  regardless  of  whether  he  owned  2  percent 
or  80  percent  of  the  stock  of  the  corporation. 
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ir».  Q.  Can  a  farmer  correct  his  excess-land  condition  merely  by  passing  title  to 
other  members  of  his  family? 
A.  The  excess-land  provisions  require  that  project  water  may  not  be  furnished 
to  more  than  KiO  acres  in  the  beneficial  ownership  of  any  individual.  Distri- 
bution of  land  by  title  only  with  the  benefits  being  retained  in  a  single 
holding  would  be  a  circumvention  of  the  intent  of  the  provisions.  However, 
if  there  is  a  bona  fide  transfer  of  property  to  the  children  or  other  persons, 
and  they  actually  rei-eive  the  benefits  of  the  property,  the  transfer  would 
be  considered  the  same  as  a  sale  to  any  other  individual. 

16.  Q.  May  an  owner  of  excess  land,  by  transferring  to  a  wholly  or  almost  wholly 

owned  corporation  IGO  acres  of  his  excess  land,  receive  a  project  water 
supply  for  this  excess  land? 
A.  Generally,  a  corporation,  since  it  is  legally  an  individual,  may  receive  water 
for  IGO  acres  of  land.  Where,  however,  excess  land  is  transferred  by  an 
owner  of  excess  land  to  a  corporation  in  which  he  owns  sul)stantiiilly  all  of 
the  stock,  the  transaction  will  be  regarded  as  an  attempt  to  obtain  a  project 
water  supply  in  circumvention  of  the  excess-land  provisions  of  the  federal 
reclamation  laws.  I'nless  sutticient  evidence  to  the  contrary  is  supplied,  the 
corporate  entity  will  be  disregarded  for  the  purpose  of  computing  excess 
land,  with  the  result  that  the  land  of  the  corporation  will  be  deemed  owned 
individually  by  its  stockholders. 

17.  Q.  Suppo.se  a  landowner  owns  more  than  IGO  irrigable  acres  of  land  and  does 

not  execute  a  contract  agreeing  to  dispose  of  his  excess  holdings.  Does  that 
mean  that  he  cannot  receive  any  project  water  for  his  land? 
\.  No,  it  does  not.  He  may  receive  a  quantity  of  water  suSicient  to  irrigate 
IGl)  acres  of  irrigable  land,  but  lie  must  designate  the  IGO  acres  upon  which 
he  plans  to  use  the  project  water  and  must  use  the  water  exclusively  upon 
that  land.  That  land  shall  be  known  as  nonexcess  land. 

18.  Q.  Suppose  after  designating  his  nonexcess  land  the  landowner  changes  his  mind 

and  desires  to  redesignate  the  location  of  the  IGO  acres  to  receive  project 
water.  May  he  do  so? 
A.  The  contracts  which  are  being  signed  in  the  Central  Valley  Project  provide 
that  the  landowner  may  change,  or  redesignate,  his  nonexcess  land  with  the 
concurrence  of  the  Bureau  of  Reclamation.  When  a  redesignation  is  made, 
the  land  which  was  nonexcess  becomes  excess  land  and  subject  to  the  excess- 
land  provisions. 

11).  Q.  Mr.  Doc  is  a  single  man  and  owns  2G0  acres  of  land.  He  has  an  existing 
water  right  sulKcient  for  100  acres  of  his  laud.  He  wants  to  get  an  additional 
supply  of  water,  but  does  not  want  to  execute  a  recordable  contract  to  sell 
the  land  owned  by  him  in  excess  of  160  acres.  What  are  his  rights? 
A.  He  will  be  able  to  get  and  use  where  he  sees  fit  his  existing  water  supply. 
As  to  the  additional  water  he  desires,  he  may  get  enough  project  water  to 
irrigate  KiO  acres,  but  he  must  designate  the  acreage  upon  which  he  intends 
to  use  it. 

liO.  Q.  Suppose  tliis  Mr.  Doe  who  owns  260  acres  of  land  and  has  an  existing  water 
right  for  100  acres  receives  his  water  to  which  he  has  an  established  right 
through  a  distribution  system  constructed  l)y  the  United  States.  Does  this 
affect  his  rights? 
A.  Yes,  it  does.  He  will  l)e  entitled  to  water  for  only  160  acres  of  land  unless 
he  signs  a  recordable  contract,  because  any  water  conveyed  through  a  fed- 
erally constructed  .system  is  sul>ject  to  the  excess-laud  provisions  of  the 
federal  reclamation  laws.  If  the  distribution  system  is  not  constructed  by 
the  Government,  iiis  water  right  will  not  be  affected  and  he  may  receive 
project  water  for  16<^  acres  in  addition  to  the  water  he  owns. 

21.  Q.  Mr.  Roe  owns  GOO  acres  of  land.  The  land  is  appraised  but  he  does  not  sign 
a  recordable  contract  agreeing  to  dispose  of  his  excess.  He  sells  80  acres  of 
his  excess  land  at  more  than  the  appraised  value.  May  the  district  deliver 
water  to  this  80  acres? 
A.  Xo,  it  may  not,  because  the  excess-land  provisions  require  that  the  sale  of 
excess  land  will  not  carry  with  it  the  right  to  receive  water  unless  the 
piirfliiisc  i>rice  iinolviii  in  such  sale  is  within  the  ."ippraised  value  of  the  land. 
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22.  Q.  If  the  new  owner  unknowingly  buys  excess  land  at  more  than  its  appraised 

value  and  may  not  receive  water  because  the  price  he  pays  for  the  land  is 
above  the  appraised  value,  isn't  he  being  penalized  for  an  act  committed  by 
the  original  owner? 
A.  The  excess-land  provisions,  as  applied  in  contracts  with  the  irrigation  dis 
tricts,  place  the  respon^^ibility  on  the  districts  to  avoid  illegal  delivery  of 
water.  The  districts  have  an  important  responsibility  to  see  that  their  own 
solvency  and  the  operations  of  the  district  farmers  are  safeguarded  by  a 
widespread  knowledge  of  the  conditions  under  which  water  may  be  delivered. 
The  intent  of  the  Congress  in  passing  excess-land  provisions  has  been  to 
protect  the  district  and  the  individual  landowner  and  to  safeguard  the  invest- 
ment made  by  the  United  States.  It  also  intended  to  distribute  any  advan- 
tages made  available  by  Government  construction  to  as  many  families  as 
possible. 

23.  Q.  Will  the  effect  of  the  excess-land  provisions  be  that  eventually  all  the  land 

will  be  cut  up  into  IGO  or  320-acre  farms? 
A.  No,  it  will  not,  because  the  excess-land  provisions  will  not  affect  established 
water   rights   on   ground    water   pumping   where   those   supplies   are    not   dis- 
tributed through  federally  constructed  distribution  systems. 

24.  Q.  Will  the  establishment  of  the  appraised  values  by  the   three-man  appraisal 

board    constitute    a    recommendation    by    the    Government    that    prospective 
purchasers  buy  the  land  at  that  price? 
A.  No.   The  prospective  purchaser  should   consult  his   own  appraiser  or  credit 
agency  to  determine  the  value  of  the  property  to  him. 
(Transcript  of  September  15,  lOaS,  page  22) 

United  States  Department  of  the  Interior,  Bureau  of  Reclamation 

Regional  Office,  Region  2,  P.  O.  Box  2511 

Sackamento,  October  30,  1958 
Hon.  Carley  V.  Porter,  Chairman 

Subcommittee  on   Financial  and   Economic 
Policies  for  State  Water  Projects 
Assembly,  California  Legislature 
State  Capitol 

Sacramento  14,  California 
Dear  Mr.  Porter  :  Reference  is  made  to  your  letter  of  September  24,  1958,  rela- 
tive to  various  statements  and  terms  used  in  our  letter  of  September  12,  1958. 
For  ease  of  reference,  your  questions  are  quoted  prior  to  our  answers. 
"1.  Please  explain  the  use  on  page  2  of  the  phrase  'air  drainage.'  " 
"Air   drainage"    is   a    term    employed    to   describe    the   movement    of    air   currents 
resulting  from  the  land  being  located  on  slopes   where  cold  air  will  move  downhill 
away  from  it  into  lower-lying  areas.  Where  this  possibility  for  "air  drainage"  exists, 
such  as  in   the  case  of  citrus  producing  areas,   it   reduces  the  requirement  for  air 
circulating  fans,  smudge  pots,  etc.,  thus  enhancing  the  regularity  and  yield  of  the 
citrus  crops  and  thereby  increasing  net  returns  of  the  citrus  producers  so  favored. 
"2.  Page  3  states  'changes  are  made  under  some  conditions  to  take  care  of  local 
circumstances.'  .   .  ." 

The  only  "changes"  that  are  made  in  this  recordable  contract  form  in  Region  2 
are  those  needed  to : 

1.  Differentiate  between  type  of  ownership  such  as  partnership  or  a  corporation. 

2.  Necessary  variations  in  the  section  of  the  contract  setting  forth  the  legal 
description   to  clearly  identify  particular  property   involved  and  its  location. 

The  terms  and  conditions  of  the  contract  are  the  same  in  all  recordable  contracts 
used  by  the  Bureau  of  Reclamation  in  Region  2,  California. 

"3.  The  answer  to  question  6  on  page  7  prompted  a  member  of  the  subcommittee 
to  inquire  whether  the  operation  of  variable  irrigation  repayment  contracts  tended, 
in  fact,  to  have  a  direct  relationship  with  the  federal  farm  policies  and  parity 
prices  or  soil  bank  payments.  In  other  words,  is  it  the  federal  farm  policy  which 
will   provide   the   additional   income   which   may   pay   off   irrigation   costs?" 

Any  federal  policy  which  M'ill  provide  additional  farm  income  will  be  reflected  in 
formulae  used  to  vary  payments  for  water  in  line  with  the  farmer's  income.  We 
intended,  in  our  letter,  that  "use  of  farm  parity  and  a  relationship  of  current  to 
average  prices  as  a  basis   for   varying   annual  payments"   would   indicate   that   the 
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projects  referred  to  were  using  farm  parity  (relationship  between  farm  costs  and 
farm  product  prices)  and  current  prices  as  indicators  of  economic  factors  pertinent 
to  the  ability  of   the  farmers  or  their  representative  organizations  to  pay. 

"4.  We  would  appreciate  citations  to  the  provisions  of  various  portions  of  the 
Reclamation  Act  which  authorize  the  variable  repayments  on  the  projects  listed 
on  page  7." 

Variable  payments  contracts  referred  to  were  authorized  under  Congressional  acts 
as  follows : 

1.  The  Gila  Project  in  Arizona  (Wei ton-Mohawk  Division),  Act  of  July  30, 
1»47   (61  Stat.  628). 

2.  The  Millc  River  Project  in  Montana  (Glasgow  Irrigation  District),  Reclamation 
Project  Act  of  1939,  Section  7   (53  Stat.  1187). 

3.  The  Olianogan  Project  in  Washington  (Okanogan  Irrigation  District),  Act  of 
May  6,  1949   (63  Stat.  62). 

4.  The  Riverton  Project  in  Wyoming  (Midvale  Irrigation  District),  Act  of  June 
23,  1952  (66  Stat.  151). 

5.  The  Deschutes  and  Owyhee  Projects  in  Oregon,  the  Yakima  Project  in  Wash- 
ington, Bitter  Root  Project  in  Montana,  Mifhaud  Plats  and  Minidoka  Projects  in 
Idaho,  Hyrum  Project  in  Utah,  and  the  Uncompahgre  Project  in  Colorado,  were  all 
negotiated  under  the  Reclamation  Act  of  1939,  Section  4  (53  Stat.  1187). 

If  you  have  additional  questions,  feel  free  to  call  on  us. 

Sincerely  yours, 

B.  P.  Beixpobt 
Regional  Director 

United  States  Department  of  the  Interior,  Bureau  of  Reclamation 

Regional  Office,  Region  7,  Building  46,  Denver  Federal  Center 

Denver,  July  25,  1958 
Mb.  Cabley  V.  Porter 
705  South  Ix)ng  Beach 
Compton,  California 

Dear  Mr.  Porter  :  In  the  case  of  the  Colorado-Big  Thompson  Project,  the  devel- 
opment to  which  your  inquiry  of  July  18,  19.58  applies,  the  irrigation  and  municipal 
water  users  pay  part  of  the  costs  of  construction  via  direct  annual  water  charges, 
the  indirect  beneficiaries  in  the  conservancy  district  pay  part  of  the  cost  via  ad 
valorem  taxes,  and  the  users  of  project  produced  electricity  in  a  three-state  area 
pay  part  of  the  costs  via  direct  purciiase  of  the  power. 

The  Nortliorn  Colorado  Water  Conservancy  District  currently  comprises  an  area 
somewhat  in  excess  of  1,500,000  acres  of  which  approximately  720,000  are  irrigated 
and  served  either  directly  by  water  allotments  or  indirectly  by  return  flows.  A 
brochure  of  the  ju'oject  containing  a  ni.ip  of  the  district  is  enclosed  to  assist  you  in 
visualizing  the  scope  of  the  district. 

The  United  States  has  contracted  with  the  district,  among  otlier  things,  for  water 
rental  payments  totaling  about  $2,900,000  and  for  repayment  over  a  40-year  period 
of  a  construction  ol)ligation  of  .$26,031,000.  The  District  operates  the  supply  canals 
below  the  terminal  storage  reservoirs  on  the  eastern  slope  and  is  responsible  for  the 
handling  and  disposition  of  all  project  water  below  that  point.  The  District's  income 
is  composed  priniarily  of  revenues  from  annual  cliarges  for  water  allotted  and 
revenues  fr()ni  an  ad  \aloreni  tax.  As  an  average  it  is  estimated  that  water  revenues 
will  amount  to  $480,000  and  tax  revenues  .$315,000  annually. 

The  ad  valorem  tax  is  levied  at  the  rate  of  one  mill  on  the  total  assessed  valuation 
of  all  property  within  the  boundaries  of  the  conservancy  district.  The  district 
contains  many  cities  and  towns  the  larger  of  which  are  Boulder,  Fort  Collins, 
Greeley,   Fort   Morgan,   Sterling  and   Jnlesburg. 

We  have  attemi)ted  here  to  give  you  only  the  broad  general  picture  of  the  rela- 
tionship of  the  conservancy  district  to  the  irrigated  area,  likewise,  the  general 
picture  with  regard  to  assessments  and  water  charges.  To  the  extent  we  are  informed 
we  will  be  glad  to  answer  any  further  questions  you  may  have  on  this  subject. 
Should  you  desire  more  detailed  informal  ion,  however,  we  believe  you  would  be 
better  served  by  communicating  directly  with  .Mr.  .1.  R.  Barkley,  Assistant  Manager, 
Xorthein  Colorado  Water  Conservancy   District,   I'.O.   Hox   117,   I.oveland,  Colorado. 

In  our  opinion  your  interest  in  a  pattern  whereby  the  indirect  project  lieneficiaries 
share  apj)ropriately  in  the  costs  is  commend.ibje.  Anotiier  case  in  point  in  this  region 
exists  in  Nebraska  where  the  Sargent  and   Farwell   Irrigation  Districts  have  con- 
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tracted  to  repay  certain  costs  of  constructing  tlie  laterals  and  drainage  works  and 
the  Loup  Basin  Reclamation  District,  which  comprises  both  irrigation  districts,  has 
contracted  to  repay  certain  costs  of  constructing  the  diversion  and  carriage  works. 
The  Loup  Basin  Reclamation  District's  sources  of  income  are  similar  generally  to 
those  of  the  conservancy  district  in  Colorado. 
Very  truly  yours, 

J.  L.  Ogilvie 
Acting  Assistant  Director 
(Transcript  of  September  If),  1958,  page  20;j) 

QUESTIONNAIRE  ON   NORTH  AND  SOUTH  BAY  AQUEDUCTS 

(The  following  questionnaire  was  the  basis  for  hearings  at 

Napa  and  Hayward  on  August  27  and  28,  1958.) 

The  purpose  of  the  two  hearings  in  Napa  and  Hayward  is  to  study  the  repay- 
ment and  reimbursement  problems  of  the  North  and  South  Bay  Aqueducts  by 
themselves  and  as  they  relate  to  the  Stale's  overall  policies  for  water  projects. 
The  subcommittee  is  interested  in  securing  local  reactions  to  the  following  questions : 

1.  Do  you  feel  that  irrigation  water  users  should  repay,  in  full,  their  allocated 
construction  costs?  If  not,  what  amount  should  they  repay"?  Should  interest  be  paid? 

2.  What  type  of  local  organization  do  you  plan  to  use  to  repay  the  project  con- 
straction  costs?  What  method  of  repayment  do  you  propose?  Could  you  use  a  con- 
servancy district,  such  as  Solano  County  has  for  repaying  the  Bureau  of  Reclama- 
tion on  the  Solano  Project? 

3.  If  the  State  constructs  the  North  and  South  Bay  Aqueducts,  might  a  local 
organization  assume  responsibility  for  local,  rather  than  state,  operation  and 
maintenance  of  these  aqueducts? 

4.  Is  there  any  possibility  that  your  locality  can  raise  part  of  the  capital  required 
to  construct  the  aqueduct  serving  your  area?  What  is  your  assessed  valuation  and 
bonded   indebtedness? 

5.  Bulletin  No.  60,  dated  March  1957,  Department  of  Water  Resources,  shows  on 
page  04,  a  deficiency  in  revenue  of  .$17,()72,000  during  the  first  30  years  operation 
of  the  North  Bay  Aqueduct.  Who  do  you  feel  should  make  up  this  deficiency? 

6.  The  subcommittee,  pursuant  to  special  language  in  its  authorizing  resolution, 
would  like  to  hear  from  the  interested  parties  in  the  South  Bay  Area,  the  reasons 
for  their  support  for  either  a  state  or  a  Bureau  of  Reclamation  project  to  serve 
the  South  Bay  Area. 

The  subcommittee  recognizes  that  not  all  agencies  wishing  to  appear  before  it 
will  be  able  to  answer  all  these  questions.  The  (juestions  are  merely  guides  to  assist 
you  in  understanding  the  problems  before  the  subcommittee  and  in  preparing  your 
testimony. 

.Tuly  28,  1958 

STATEMENT  OF  WALTER  G.  SCHULZ 
Department  of  Water  Resources 

Studies  made  by  the  Department  of  Water  Resources  pursuant  to  the  Abshire- 
Kelly  Salinity  Control  Barrier  Acts  of  1953  and  1955  were  directed  by  that  legisla- 
tion toward  methods  of  securing  a  supply  of  fresh  water  for  the  San  Francisco  Bay 
area  and  for  developing  complete  plans  for  means  of  accomplishing  delivery  of  this 
water  to  the  area.  The  North  Bay  Aqueduct  was  the  resulting  proposed  method  of 
delivering  this  supply  to  the  Counties  of  Solano,  Napa,   Sonoma,  and  Marin. 

The  criteria  used  in  developing  the  plan  for  the  North  Bay  Aqueduct  included 
the  following : 

1.  Facilities  should  be  capable  of  supplying  sufiicient  quantities  of  water  to  meet 
the  demands  of  the  area  during  the  period  beginning  in  1960  and  ending  the 
year  2010. 

2.  Development  and  conveyance  of  water  for  both  municipal  and  agricultural 
uses  would  be  provided  with  distribution  and  treatment  of  said  water  being  the 
responsibility  of  local  agencies. 

3.  The  water  supply  provided  should  supplement  rather  than  supersede  existing 
water  resources  developments. 
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In  Older  to  determine  the  future  requirements  of  the  service  area,  it  was  disclosed 
th:u  the  2010  popuhitiun  of  the  four  North  Bay  counties  would  probably  reach 
l,(;'2(t,(M)0  as  compared  to  the  11)50  population  of  some  330,(X»0.  It  was  further 
disclosed  that  almost  240.()(M)  acres  of  irrigai)le,  but  as  yet  unirrigated  land,  lay 
witiiin  the  potential  service  area.  Studies  indicated  that  most  of  the  population 
increase  and  any  additional  irrigation  would  have  to  be  supiwrted  by  an  imported 
water  supply.  The  physical  plan  for  the  North  Bay  Aqueduct  was  presented  in 
Bulletin  No.  60,  "Interim  Report  to  the  California  State  Legislature  on  the 
Salinity  Control  Barrier  Investigation,"  March,  1957.  The  estimated  capital  cost 
at  that  time  was  $27,0(M),()<»0. 

At  the  11)57  Regular  Session,  the  Legislature  authorized  the  North  Bay  Aqueduct 
as  a  unit  of  the  State's  Central  Valley  Project  and  apjiropriated  $1,340,()(M>  for 
further  engineering  studies  and  to  prepare  construction  plans  and  specifications. 
Pursuant  to  this  authorization  and  appropriation  of  funds,  the  Department  of  Water 
Resources  has  been,  during  the  past  year,  and  is  currently  continuing  its  studies 
and  proceeding  with  design  of  the  various  features. 

The  North  P«ay  Aqueduct  would  divert  water  from  I^indsay  Slough  in  the  Sacra- 
mento-San Joaquin  Delta  and  convey  it  as  far  west  as  Novato,  in  Marin  County, 
a  distance  of  51)  miles.  The  aqueduct  would  have  an  initial  capacity  of  1K)0  second- 
feet,  and  would  consist  of  an  intake  pumping  plant  with  a  lift  of  15  feet  at 
Calhoun  Cut  on  I^indsay  Slough,  an  unlined  canal  extending  to  Cordelia,  a  pumping 
plant  at  Cordelia  with  a  120-foot  lift,  a  three  and  a  half  mile  tunnel  through  Elkhorn 
Peak,  and  a  canal  and  pipeline  continuing  across  Napa,  Sonoma,  and  Petaluma 
Valleys  to  a  terminal  reservoir  near  the  town  of  Novato. 

Sin(e  authorization,  the  department  has  completed  major  portions  of  the  geologic 
mapping  and  exploration  and  drilling  program  to  finalize  the  route  of  the  aqueduct. 
The  preparation  of  suitable  maps  for  the  route  is  nearing  completion.  The  aerial 
photography  and  field  controls  are  being  completed  and  the  compilation  of  maps  is  in 
progress. 

Subsurface  drilling  of  the  Elkhorn  Peak  Tunnel  is  under  way  as  is  a  study  of 
the  feasibility  of  pumping  the  water  at  Cordelia  to  an  elevation  of  300  feet  in  a 
pipeline  through  Jameson  Canyon  as  an  alternative  to  the  tunnel  route.  This  com- 
parative study  is  considered  desirable  until  the  subsurface  exploration  of  the  tunnel 
indicates  that  it  is  the  more  feasible  method  of  traversing  the  mountain   range. 

Should  the  results  of  our  tunnel  drilling  program  and  comnarative  economic 
studies  confirm  the  feasibility  of  the  tunnel  route,  it  is  anticipated  that  plans  and 
specifications  for  the  tunnel  will  be  completed  in  the  early  part  of  105!).  Design  of 
other  aqueduct  features  and  ai)purtenant  structures  is  in  progress  and  these  designs 
can  be  completed  late  next  .spring  for  the  first  half  of  the  route. 

(By  letter  of  September  15,  1958,  Mr.  Schulz  added  the  following  material  to 
his  statement :) 

At  the  meeting  in  Nai)a  I  stated  that  the  cost  of  water  for  the  North  Bay  Aque- 
duct of  ifl3  per  acre-foot  included  an  allowance  of  ,$2.50  per  acre-foot  for  water  in 
the  Delta  at  the  intake  to  the  aqueduct.  I  also  stated  that  this  allowance  was 
based  upon  quotations  from  the  U.  S.  Bureau  of  Reclamation  for  firming  water 
from  the  Central  Valley  Project.  This  statement  wa.s  only  j)artially  correct.  Actually, 
in  our  most  recent  analysis  of  the  North  Bay  Aqueduct,  the  so-called  base  cost  of 
water  in  the  Delta  of  .$2.50  per  ncre-foot  was  based  upon  our  estinnite  of  the  cost 
of  water  developed  by  the  Biemond  Plan  under  the  assumptions  presented  in 
Bulletin  No.  60,  "Salinity  Control  Barrier  Investigation."  The  quotation  from  the 
U.  S.  Bureau  of  Reclamation  and  the  projected  requirements  of  the  North  Bay 
Aqueduct  from  1960  to  19S0  (the  period  during  which  the  Bureau  of  Reclamation 
could  provide  finning  sui>plies)  also  gives  an  average  base  cost  of  water  in  the  Delta 
of  abo\it  $2.50  per  acre-foot. 

(Transcrii>t  of  August  27,  195S.  page  17) 

STATEMENT   BY  FREDERICK  BOLD 
Solano  County  Flood  Control  and  Water  Conservation  District 

As  you  know,  S(dano  County  is  the  i)rincii>al  beneficiary  of  the  Solano  Project 
of  the  Bureau  of  Reclamation.  We  have  a  contrnct  with  the  bureau  which  gives  to 
Solano  County  the  full  yield  of  that  great  project.  While  the  contract  calls  for 
some  247,000  acre-feet  per  year,  it  is  subject  to  reduction  by  virtue  of  up.strenni 
develoiunent  in  a<-cordance  with  particular  conditions  placed  upon  the  permit  to 
appropriate  as  granted  by  the  State  Waiter  Rights  Board.  Now,  in  addition  to  this 
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supply  of  water  which  the  county  will  receive  from  the  Solano  Project,  and  inci- 
dentally, the  area  of  use  of  that  water  is  generally  confined  to  the  cities  of  the 
county  and  the  agricultural  area  in  the  central  and  northern  part  of  the  county  ; 
Solano  remains  a  county  of  acute  water  deficiency.  We  have  siihstantial  further 
supplemental  requirements  of  water,  and  the  county  is  looking  toward  meeting  those 
supplemental  requirements  in  part  from  the  North  Bay  Aqueduct. 

Our  particular  problems  relate  to  the  cost  of  that  water.  Solano  County  is 
mindful  of  the  enormity  of  the  cost,  the  financing  problems  of  the  various  features 
of  the  California  Water  Plan.  We  recognize  that,  as  far  as  possible,  it  is  going  to  be 
up  to  the  local  areas  to  pay  the  cost  of  the  facilities  that  supply  them  with  water. 
Now,  W'ith  recognition  of  that  general  premise,  that  the  local  area  has  to  pay  its 
share  of  the  cost  as  much  as  possible,  we  submit  these  comments  and  these 
recommendations : 

Number  one,  we  feel  that  a  local  area,  and  by  local  area  I  am  talking  about 
countywide  now,  should  be  asked  to  contribute  to  the  extent  of  its  ability  to  the 
costs  of  those  facilities  that  provide  water  to  that  county,  rather  than  an  arithmetic 
portion  of  an  entire  project.  In  other  words,  rather  than  saddling  Solano  County 
with  a  portion  of  the  entire  aqueduct,  it  would  be  those  facilities  which  are  used 
to  bring  water  to  the  county.  In  the  pricing  of  water  we  feel  that  these  common 
phrases  express  our  position,  that  we  think  water  shoidd  be  px-iced  on  a  railroad 
ticket  basis  rather  than  a  postage  stamp  basis,  and  I  am  sure  the  committee  is 
well  aware  of  the  connotation  of  those  phrases. 

The  second  limitation  is  the  ability  of  the  agricultural  user  to  pay  for  w^ater. 
In  connection  with  the  Solano  Project  in  1951  the  county  engaged  Stone  and 
Youngberg,  Municipal  Consultants,  to  study  this  problem,  what  can  the  agricul- 
turists in  our  county  afford  to  pay  for  water?  This  is  the  report  that  was  published 
in  1951,  and  we  believe  the  conclusions  in  this  report  are  still  valid.  The  report, 
summarized,  said  this  :  The  farmer  in  Solano  County  can  pay  $2.25  per  acre-foot 
for  water  plus  the  cost  of  his  distribution  system.  The  Bureau  of  Reclamation  at 
that  time  had  planned  and  ultimately  contracted  to  sell  water  for  agricultural 
use  at  a  base  price  of  $3  per  acre-foot.  The  County  of  Solano  organized  a  county- 
wide  public  body  known  as  the  Solano  County  Flood  Control  and  Water  Conserva- 
tion District.  We  think  this  hi  an  extremely  useful  organization.  Rather  than 
creating  another  level  of  government,  it  in  effect  expands  the  powers  of  the  county 
board  of  supervisors  over  those  which  are  contained  in  the  general  laws,  because  the 
territory  of  this  district  is  the  county  and  its  governing  body  is  the  board  of  super- 
visors, so  really  they  put  on  another  hat  and  have  additional  powers  to  deal 
countywide  with  our  water  problems. 

This  district  has  the  power  to  levy  a  genei'al  countywide  ad  valorem  tax  with  a 
limit  of  fifteen  cents  per  hundred  dollars.  Now,  with  this  taxing  power,  the  conser- 
vation district  can  by  a  countywide  tax  raise  the  money  to.  in  effect,  subsidize 
agricultural  water  by  collecting  the  75  cents  per  acre-foot  which,  when  added  to 
the  $2.25  the  farmer  can  afford  to  pay,  equals  the  amount  we  have  to  pay  to  the 
Bureau  of  Reclamation.  The  Bureau  of  Reclamation  then  said  "Well,  municipal 
water  will  be  $15  per  acre-foot."  It  is  an  easy  thing  to  say,  we  can  "subsidize" 
agricultural  use  by  overcharging  municipal  and  industrial  use,  but  there  is  a  very 
practical  limit  to  the  amount  that  industry  can  pay,  and  the  amount  cities  can 
pay.  The  water  needs  that  we  have  now,  M.  and  I.  water  needs,  are  for  the  cities 
yet  to  be  built  and  industries  yet  to  come  to  our  county.  We  know  they  will  be 
there.  So  we  suggest  to  this  committee  that  in  the  pricing  of  water,  careful  attention 
be  given  to  the  abilit.v  of  the  particular  lands  to  pay.  In  the  southern  and  easterly 
portions  of  Solano  County,  which  is  the  area  of  service  of  the  North  Bay  Aqueduct, 
we  feel  that  that  ability  to  pay  certainly  cannot  exceed  that  which  was  disclosed 
in  the  Stone  and  Youngberg  report  in  1951.  Actually,  the  class  and  grades  of  the 
land  within  the  North  Bay  Aqueduct  service  area  are  somewhat  lower  than  they 
are  in  the  service  area  of  the  Solano'  Project,  so  we  say  that  this  represents  a  ceiling. 

Now,  there  is  another  ceiling  that  must  be  borne  in  mind  and  that  is  what  industry 
and  cities  can  pay,  to  the  extent  that  it  becomes  in  this  project,  or  other  projects, 
necessary  to  subsidize  agricultural  use  of  water.  It  is  the  feeling  of  the  County  of 
Solano  that  such  subsidy  should  come  from  the  general  funds  of  the  State  of  Cali- 
fornia. In  the  pricing  of  water  we  think  very  careful  study  should  be  given  to  the 
possibility  of  an  averaged  rate  of  water  to  the  particular  unit,  in  this  case,  the 
County  of  Solano,  an  average  rate  and  a  certain  guaranteed  quantity  of  water  per 
year  which  the  county  would  accept  and  pay  for.  Let  the  county  itself  allocate  the 
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cost  to  meet  this  total  average  rate  between  its  agricultural  use  and  its  municipal 
and  industrial  use.  The  price  that  the  county  would  pay  would  be  for  a  water  service 
irrespective  of  the  ultimate  use  of  the  water. 

The  assessed  valuation  of  the  County  of  Solano  is  in  the  neighborhood  of  $160,- 
000,000,  but  we  do  not  have  and  cannot  state  to  this  committee  at  this  time  the 
assessed  valuation  of  the  particular  service  area,  that  is,  the  area  of  use  of  the  water 
supply  from  the  North  Bay  Aqueduct.  This  area  is  very  largely  dry  farmed  today. 
It  does  not  include  the  water  supply  of  our  existing  cities  which  are  now  looking 
to  existing  water  supplies  or  supplies  either  from  the  Solano  Project,  and  in  the 
case  of  Benccia,  from  the  Contra  Costa  Canal  System  across  the  Bay. 

The  unique  problem  that  Solano  County  has,  and  perhaps  I  should  say  it  is  an 
advantage  rather  than  a  problem,  is  the  fact  that  this  service  area  does  not  require 
any  substantial  lift  from  Lindsay  Slough.  The  water  can  be  distributed  by  a  very 
small  lift  at  the  pumping  plant  at  Lindsay  Slough.  Therefore,  there  is  always  the 
possibility  of  Solano  County  getting  water  by  direct  diversion  from  the  Delta  Pool. 
The  only  capital  construction  that  the  county  would  be  able  to  contribute  because' 
of  its  low  assessed  valuation  would  probably  be  some  help  from  industry  in  lifting 
water  out  of  the  Delta  Pool  at  Lindsay  Slough,  or  such  other  point  of  diversion, 
for  use  in  the  immediate  vicinity.  The  county  is,  however,  able  to  operate  and  main- 
tain that  portion  of  the  aqueduct  which  is  within  its  boundaries.  I  say  that  because 
the  county  through  its  flood  control  and  water  conservation  district  has  undertaken 
the  operation  of  the  Putah-South  Canal,  which  is  a  feature  of  the  Solano  Project. 
The  county  also,  of  course,  is  able  to  finance  its  own  distribution  system  from  the 
aqueduct. 

A  question  has  been  raised  with  reference  to  the  estimated  $17,000,000  deficit  for 
the  first  years'  ojjoratiiin  of  the  North  Bay  Aciueduct,  and  I  am  citins:  Bulletin  (iO  in 
this  regard.  The  county  has  no  suggestions  to  meet  that  deficit,  but  it  would  appear 
almost  inevitable  that  it  must  be  met  by  an  advance  of  the  general  funds  of  the 
State,  which  would  ultimately  be  repaid  by  water  use  over  a  longer  period  of  time. 

(Transcript  of  August  27,  1958,  page  54) 

LETTER  FROM  DAVID  BALMER 
County  of  Solano,  Dated  October  2,  1958 

Basically,  the  United  States  established  a  price  of  $15  for  M  &  I  water  and  $3 
for  agricultural  water  on  the  basis  of  surveys  which  it  made.  It  was  the  determina- 
tion of  tlie  bureau  that  each  of  these  prices  was  within  the  ability  of  the  respective 
users  to  pay  and  in  consideration  of  the  respective  quantities  of  water  to  be  utilized 
would  produce  sufficient  revenue  to  pay  out  the  project. 

It  is  my  understanding  that  the  originally  calculated  payout  period  is  48  years  ; 
whereas,  the  United  States  can  only  contract  for  a  40-year  period.  It  may  be  neces- 
sary to  renew  the  contract  for  an  additional  number  of  years  after  the  original 
40-year  period  has  expired  in  order  to  complete  the  jiayout. 

This  would  seem  to  support  the  contention  that  the  bureau  gave  consideration  to 
the  ability  to  pay  in  addition  to  the  payout  aspects  of  the  situation.  In  the  course 
of  the  bureau's  studies  the  county  tried  to  secure  as  modest  a  price  as  possible  for 
agricultural  water  and  employed  the  firm  of  Stone  &  Youngberg  to  prepare  an 
economic  study  of  the  project.  This  report  recommended  the  acceptance  of  the  $15 
and  $3  prices  but  held  that  the  agricultural  lands  in  Solano  County  could  not  sup- 
port a  full  $3  per  acre-foot  charge  and  that  the  agricultural  users  would  have  to  be 
subsidized  in  the  amount  of  75  cents  per  acre-foot.  This  concept  was  accepted  by 
the  board  of  supervisors  and  the  legislation  forming  the  district  provides  for  a  tax 
rate  not  to  exceed  15  cents  per  $100  assessed  valuation  (all  i)roperties) .  (We  do 
not  expect  that  this  tax  rate  will  have  to  exceed  10  cents  under  our  projected 
assessed  valuation.)  In  preparing  this  further  answer  I  was  aided  by  Mr.  Dugald 
Gillies,  Legislative  Assistant  to  Senator  Luther  Gibson,  who  served  as  secretary  of 
the  Solano  County  Water  Council,  which  at  an  earlier  time  was  instriimental  in 
promoting  and  achieving  the  Solano  Project. 

Further,  you  raised  questions  with  regard  to  tlie  effect  of  the  allocation  of  water 
on  the  economic  growth  of  the  area.  The  quantities  allocated  for  M  «&  I  water  and 
agriculttiral  water  in  tlie  master  contract  were  those  quantities  which  were  con- 
sidered to  be  refpiired  for  tlie  respective  types  of  uses  in  the  service  area.  Neverthe- 
less, there  is  a  certain  amount  of  flexibility  because  the  full  allotment  of  agricul- 
tural water  did  nut  have  to  be  contracted  for  originally  in  order  to  put  our  contract 
with  the  United  States  into  efifect.  The  conservation  district  has  an  option  on  this 
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quantity  of  water  which  varies  betweon  approximately  25,850  acre-feet  and  67,850 
acre-feet  of  water  depending  upon  certain  reservations  effecting  water  rights  which 
have  been  made  by  the  Water  Rights  Board.  This  water  may  be  used  for  agricul- 
tural purposes  or  for  M  &  I  purposes  depending  upon  the  revision  of  existing  con- 
tracts or  the  development  of  further  contracts.  I  am  sure  that  the  county  will  want 
to  see  the  water  used  in  a  manner  that  will  provide  the  greatest  economic  benefit 
to  the  whole  county  and  would  not  make  an  aHoc-ilion  of  ;i  disproportionate  share  to 
an  industry,  for  example,  of  little  benefit.  Within  this  somewhat  vague  criterion,  the 
question  of  industry  versus  agriculture  will  inevitably  be  determined  by  who  speaks 
first.  Basically  there  is  not  enough  water  presently,  despite  the  Solano  Project,  to 
satisfy  our  desire  for  agricultural  needs.  We  have  previously  filed  a  statement  before 
the  Joint  Interim  Committee  on  Water  Problems  in  connection  with  its  meeting  in 
San  Francisco  on  October  23,  1957,  which  had  reference  to  supplemental  water 
requirements  of  Solano  County.  It  is  our  opinion  that  the  needs  of  major  industrial 
users  which  require  large  quantities  of  water  cannot  be  satisfied  at  all  by  the  Solano 
Project  but  will  have  to  depend  upon  the  North  Bay  Aqueduct  or  water  from  the 
Delta  Pool.  Likewise,  the  development  of  presently  marginal  agricultural  lands  will 
have  to  await  a  time  when  it  is  economically  feasible  to  do  so  assuming  also  that 
further  water  supplies  will  be  made  available  for  such  purposes.  Our  long-range 
point  of  view  has  not  been  one  of  favoring  industry  at  the  expense  of  agriculture  or 
vice  versa  by  allocation  of  Avater  because  we  have  assumed  that  there  should  be 
sufficient  water  to  meet  all  of  our  eventual  requirements.  Of  necessity,  this  assumes 
that  the  California  Water  Plan  will  be  effectuated  in  one  way  or  another  and  takes 
full  advantage  of  the  assumed  ability  to  obtain  water  from  the  Delta  Pool  and/or 
the  North  Bay  Aqueduct. 

STATEMENT  BY  SENATOR  LUTHER  E.  GIBSON 

Personally  I  have  long  supported  the  construction  of  this  project  in  order  to  bring 
needed  supplementary  water  to  the  four  counties  of  the  North  Bay.  I  was  a  coauthor 
with  Senators  Abshire,  Coombs  and  John  McCarthy  of  Senate  Bill  No.  759  of  the 
1957  Legislature,  which  made  an  appropriation  for  the  preparation  of  detailed  plans 
on  this  project.  The  views  which  I  express  this  morning  are  my  own  rather  than 
those  representing  any  official  body  in  Solano  County,  but  I  have  discussed  this 
subject  with  numbers  of  people  over  a  period  of  some  years. 

First  it  should  be  recognized  that  Solano  County  does  not  need  water  from  this 
project  as  critically  as  several  other  of  the  counties  which  would  be  served  by  it. 
The  people  of  Solano  County  worked  for  many  years  to  secure  the  development  of 
the  Solano  Project  perhaps  more  commonly  known  as  the  Monticello  Dam  and  that 
project  has  now  been  completed  and  initial  water  deliveries  are  expected  at  the 
beginning  of  the  irrigation  season  next  year.  Two  hundred  forty-seven  thousand 
acre-feet  of  water  annually  will  be  available  from  this  source  and  it  will  naturally 
require  a  period  of  some  years  in  order  to  reach  a  point  where  that  water  is  fully 
utilized. 

The  proposed  water  service  from  the  North  Bay  Aqueduct,  it  is  generally  con- 
templated, would  serve  a  different  section  of  Solano  County  than  that  from  the 
Monticello  Dam,  but  it  is  believed  that  it  is  a  few  years  in  the  future  before  a 
great  demand  for  this  supplementary  water  will  exist. 

On  the  other  hand,  since  the  aqueduct  must  start  at  the  Sacramento  River,  it  is 
impossible  to  build  the  aqueduct  without  constructing  that  section  across  Solano 
County  which  will  provide  service  to  this  county  and,  because  there  is  an  im- 
mediate demand  for  the  water  in  the  other  counties,  the  project  should  not  be  de- 
layed. 

Officially  the  Solano  County  Board  of  Supervisors,  Avho  are  also  ex  officio  the 
directors  of  the  Solano  County  Flood  Control  and  Water  Conservation  District, 
have  taken  a  position  that  they  object  to  the  establishment  of  one  uniform  rate 
for  the  sale  of  water  to  all  users  from  the  North  Bay  Aqueduct.  It  is  their  conten- 
tion that  since  the  costs  of  serving  Solano  County  will  be  minimum  compared  with 
the  costs  of  service  to  other  counties  that  the  rates  for  sale  of  water  to  Solano 
County  users  should  be  proportionately  lower. 

I  agree  with  their  position. 

This  differential  in  the  cost  of  water  service  does  not  arise  merely  because 
Solano  is  riparian  to  the  Sacramento  River  but  because  expensive  pump  lifts  and 
other  engineering  features  will  be  required  in  order  to  carry  water  from  the  west- 
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erlymost  boundaries  of  Solano  County  over  a  poi'tion  of  the  California  Coast  Range 
into  the  other  three  counties. 

The  committee  has  asked  a  number  of  questions  in  their  notice  of  hearings  which 
relate  to  the  financing  and  repayment  programs  for  the  North  Hay  Aqueduct.  I  do 
not  believe  tliat  the  answers  to  these  questions  can  be  absolute  but  that  they  are 
dependent  uiton  a  number  of  factors  some  of  which  are  not  known,  and  that  so  far 
as  Solano  County  is  concerned  they  are  dependent  upon  a  determination  <if  this 
question  of  whether  a  uniform  rate  for  water  service  will  be  charged  throughout 
the  project  area  or  differential  rates  based  upon  the  costs  of  water  ser\ice  will  be 
established. 

To  comment  briefly  on  your  questions  in  order,  then : 

1.  You  ask  if  irrigation  water  users  should  repay  in  full  their  allocated  construc- 
tion costs.  In  my  opinion  this  is  dependent  upon  the  effect  which  this  would  have 
on  the  economic  feasibility  of  the  project.  The  price  charged  for  irrigation  water 
has  always  borne  a  relationship  to  the  ability  of  agricultural  water  users  to  pay 
that  price,  and  obviously  if  the  costs  would  be  much  higher  than  the  ability  to  pay 
then  the  project  would  not  be  feasible  unless  some  other  method  of  financing  were 
established.  Yet  the  project  will  be  greatly  beneficial  to  the  entire  economy  not 
only  of  this  region  but  of  the  State  by  producing  new  income  which  will  be  taxed 
by  the  State  and  which  will  provide  jobs  and  essential  food  supplies. 

Obviously  if  the  cost  of  irrigation  water  is  within  the  ability  of  the  farmer  to 
pay  based  upon  adequate  economic  studies  then  the  farmer  should  pay  that  cost. 
If  not,  he  should  pay  that  cost  which  is  within  his  ability  to  pay  and  the  balance 
should  be  made  up  from  profits  derived  fi-om  the  sales  of  industrial  and  municipal 
water,  or  if  necessary,  from  ta.vation. 

On  that  phase  of  the  question  relating  to  whether  interest  should  be  paid,  in  my 
opinion  the  same  principles  would  apply.  In  addition,  there  is  a  factor,  however, 
that  California  is  today  receiving  substantial  quantities  of  irrigation  water  from 
federal  projects.  It  has  always  been  the  contention  of  Californians  in  appearing 
before  congressional  committees  that  the  historical  method  set  forth  in  reclamation 
law  by  which  the  Federal  Government  absorbs  interest  costs  on  that  portion  of 
projects  allocated  to  irrigation  use  should  not  be  changed.  Attempts  have  been 
made  to  change  it  and  we  have  assisted  in  defeating  them.  If  we  should  establish  a 
different  principle  in  California  water  law  applicable  to  California  water  projects 
financed  by  the  State  we  might  endanger  our  entire  position  with  the  Federal 
Government. 

2.  You  asked  what  type  of  local  organization  would  be  used  to  repay  the  project's 
construction  costs  and  in  Solano  County  the  answer  is  obvious.  We  have  utilized 
the  principle  of  establishing  a  countywide  flood  control  and  water  conservation 
district,  created  by  state  law,  to  contract  with  the  Bureau  of  Reclamation  for 
Monticello  Dam  water  and  I  think  that  similar  agencies  ai-c  most  adaptable  to  the 
situation  and  should  contract  with  the  State. 

The  general  principle  of  repayment  as  contained  in  federal  reclamation  law  and 
made  ai)plicable  to  similar  projects  would  seem  to  be  appropriate  in  the  case  of 
the  North  I5ay  Aqueduct. 

'.i.  You  have  asked  that  if  the  State  constructs  the  North  Bay  Aqueduct  should 
a  local  organization  assume  respousibility  for  operation  and  nuuntenance  of  this 
aqueduct.  I  believe  that  it  should.  The  ownership  of  the  aqueduct  obviously  must 
remain  in  the  hands  of  the  State  since  the  system  would  be  used  to  jointly  meet 
the  needs  of  more  than  one  county  but  it  would  seem  logical  from  an  organizational 
and  a  cost  standpoint  for  the  State  to  contract  with  local  agencies  such  as  flood 
control  and  water  conservation  districts  or  irrigation  districts  for  the  operation 
and  maintenance  of  these  aqueducts.  Some  such  districts  would  be  maintainiug  the 
canals  and  other  portions  of  a  distribution  system  more  extensive  in  nature  than 
the  aqueduct  itself,  and  the  personnel  and  equipment  of  such  agency  could  assume 
the  job  of  keeping  up  tlie  aqueduct.  The  payment  to  the  local  agency  would  not 
necessarily  be  in  cash  but  could  be  effected  by  credit  against  water  service  charges. 

4.  You  asked  further  if  there  is  a  possibility  that  Solano  County  could  raise 
a  portion  of  the  capital  required  to  construct  the  North  Bay  Aqueduct  serving 
this  county.  In  my  opinion  there  is  no  such  possibility.  Furthermore,  I  believe 
that  it  would  be  a  mistake  for  the  State  to  ask  or  require  that  this  be  done  for  if, 
for  example,  Solano  County  voters  refused  to  pass  a  bond  issue  to  pay  costs  of 
the  aqueduct  through  this  area  but  bond  i.ssues  were  successful  in  the  other  three 
counties,  the  project  could  not  be  constructed. 
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T).  You  also  iiulk-nto  (hat  a  deficiency  in  revenue  of  over  $17,000,0(10  is  anticipated 
during  the  first  30  years  of  operation  of  the  Nortii  Bay  Aqueduct  and  ask  who 
should  make  up  this  deficiency.  In  my  opinion  the  funds  to  overcome  this  deficiency 
should  be  provided  by  the  State  and  incorporated  in  the  initial  capital  financial 
plans.  In  actuality  the  State  would  receive  this  money  back  in  future  years  by 
the  extension  of  the  repayment  period  to  a  point  when  the  initial  capital  costs  have 
been  completely  amortized  and  the  revenues  derived  from  the  project  will  be  more 
than  adequate  to  meet  operation  and  maintenance  thereby  supplying  a  surplus  to 
repay  the  State  for  this  initial  advance  of  $17,000,(X)0. 

Undoubtedly  on  a  number  of  these  points  witnesses  representing  official  agencies 
within  Solano  County  will  have  additional  statements  indicating  the  position  which 
they  have  taken  or  their  opinion  relating  to  the  solution  of  these  problems. 

I  do  hope  that  the  committee  will  be  able  to  recommend  to  the  1959  Session  of 
the  Legislature  a  means  for  proceeding  with  the  development  of  the  North  Bay 
Aqueduct  as  a  part  of  the  statewide  plan  for  water  development. 

(Transcript  of  August  27,  1958,  page  84) 

STATEMENT  BY  WILLIAM  R.  SEEGER 
Marin  Municipal  Water  District 

I  might  say  basically  we  are  interested  per  se  in  the  North  Bay  Aqueduct  as 
a  source  of  supplemental  supplies  of  water.  We  have  adequate  waters  within  our 
county  from  local  sources  to  provide  almost  to  the  year  2010.  We  are  developing 
our  own  supplies  at  this  particular  time,  which  will  take  us  up  to  about  1965. 
Our  next  development  is  possibly  consideration  of  Walker  Creek  which  is  in  the 
northern  part  of  the  county.  At  that  time  the  determination  will  then  be  made  as 
to  whether  our  developments  will  go  on  our  own  local  waters  or  whether  to  rely 
on  the  North  Bay  Aqueduct  or  other  imported  waters.  At  that  time  it  will  become 
strictly  a  matter  of  dollars  and  cents.  The  question  as  to  what  we  in  our  county 
can  develop  water  for  and  as  to  what  water  can  be  delivered  to  us  for  from  outside 
sources  will  be  of  paramount  importance. 

I  may  point  out  at  this  time,  though,  that  it  is  (also)  a  matter  of  timing.  We 
in  the  county  are  going  to  have  to  continue  to  plan  to  bring  water  to  our  constitu- 
ents. We  have  an  adequate  water  supply  that  can  be  developed  at  a  cost  we  know 
fairly  well.  Unless  the  North  Bay  Aqueduct  is  pushed  and  pushed  hard,  so  that 
it  can  be  available  at  the  particular  time  we  need  water,  it  is  going  to  be  necessary 
that  it  be  bypassed.  So  I  just  want  to  say  that  I  have  worked  with  the  committee 
on  the  North  Bay  Aqueduct,  and  I  know  they  are  doing  a  tremendous  job.  I 
pei'sonally  would  like  to  see  them  given  every  advantage  financially  and  otherwise 
so  they  can  continue  their  work,  so  that  they  can  have  answers  available  when  we 
in  Marin  County  need  them. 

Now,  as  far  as  this  particular  meeting  is  concerned,  this  matter  of  financial  and 
economic  policy,  I  would  like  to  dwell  on  that  for  just  a  moment — on  the  financing 
method  of  the  North  Bay  Aqueduct.  You  are  dealing  Avith  various  counties  and  I 
think  we  all  realize  when  you  are  dealing  with  individual  counties  the  problems 
we  will  have.  I  question  whether  there  shouldn't  be  some  kind  of  an  overall 
metropolitan  district  set  up  that  will  handle  the  area  that  the  North  Bay  Aqueduct 
is  to  serve,  and  then  that  the  district  would  handle  the  financing  of  the  project. 
Otherwise,  I  believe  it  was  pointed  out  that  if  one  district  or  one  county  did  not 
vote  it,  it  might  kill  the  project.  I  think  that  would  be  particularly  disastrous,  and 
I  don't  think  the  State  can  permit  such  a  thing  to  go  on. 

As  far  as  the  type  of  financing  is  concerned  in  our  own  district,  it  can  either 
be  financed  by  a  direct  allocation  of  moneys  from  a  bond  issue  we  may  have,  or 
from  purchasing  of  water  at  so  much  per  acre-foot.  In  other  words,  if  we  were  to 
pay  a  certain  amount,  X  millions  of  dollars  for  participation  in  the  North  Bay, 
then  our  cost  of  water  would  be  just  the  cost  of  maintenance  and  operation.  In 
lieu  of  this,  it  would  be  a  matter  of  paying  a  higher  cost  for  water  delivered  to 
us,  which  would  mean  that  the  State  would  then  have  to  finance  the  initial 
installation.  While  we  ai-e  not  in  a  position  to  say  that  at  this  time  we  will  go 
into  the  North  Bay  Aqueduct  and  make  a  firm  commitment,  we  are  interested  and 
interested  from  a  point  of  supplemental  water.  It  is  just  strictly  a  matter  of  dollars 
and  cents  and  financing  and  timing. 

Of  course,  you  have  to  realize,  too,  there  is  another  potential  source  of  water  for 
Marin  County  and  that  is  from  the  Coyote  Project  of  the  Sonoma  County  Flood 
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Control  District,  so  at  the  time  we  need  additional  water  there  are  (other)  places 
we  can  go:  Number  one,  to  develop  our  own  local  sourees  which  lias  been  the  policy, 
I  believe,  of  the  State  Water  Resources  Board,  that  tlie  counties  who  feasibly  and 
ecoiuuiiically  can,  should  develop  their  own  waters  first.  This  is  on  the  basis  that 
it  is  not  reasonable  to  take  waters  froui  a  county  and  let  it  no  into  the  Bay  and  bring 
waters  from  an  outside  eounty  in  if  tiu>y  can  devcloji  their  own  waters  economically. 
The  second  point  would  be  from  the  North  Bay  Ariueduct,  and  the  third  point  from 
the  Sonoma  County  Flood  Control  District. 

The  district  at  this  time  is  developing  the  Nicasio  Project,  which  is  a  new  water 
supply  for  the  county.  Investigation  is  currently  under  way  with  construction 
anticipated  to  start  within  the  next  year.  Our  research  studies  are  l)eing  developed 
on  the  Walker  Creek,  which  is  the  development  of  the  northern  part  of  the  water- 
shed. The  cost  of  development  of  tiie  Nicasio  I'roject  to  bring  it  into  our  system  is 
about  $25  an  acre-foot. 

(Transcript  of  August  27,  10")8,  page  02) 

STATEMENT  BY  N.  D.  CLARK 
Supervisor  of  Napa  County 

In  answer  to  the  questions  that  you  have  sent  to  us,  I  have  compiled  some  an- 
swers which  I  think  might  be  of  some  help  to  you. 

Question  one,  I  believe  we  feel  that  all  users  of  water  from  the  North  Bay  Aque- 
duct siiould  pay  their  equal  share  of  allocated  construction  cost,  providing  these 
costs  pertain  only  to  the  North  Bay  Aqueduct  itself,  and  provide  a  fair  and  suit- 
able contract  for  such  payments.  Such  a  contract  should  be  similar  to  contracts 
now  being  put  into  effect  by  the  Bureau  of  Reclamation. 

Question  two,  there  have  not  been  any  studies  made  by  the  county  up  to  the 
present  time  in  regard  to  how  repayments  of  the  North  Bay  Aqueduct  construction 
costs  could  be  made.  There  has  not  been  any  determination  how  much  water  will 
he  immediately  used  on  completion  of  the  project,  or  10  or  20  years  later.  I  do  not 
believe  a  conservancy  district  such  as  Solano  County  'has  in  operation  now  would 
be  advisable  for  Napa  County. 

Question  three,  the  State  should  take  full  responsibility  for  maintenance  and 
operation  of  the  aqueduct  as  a  part  of  the  State  of  California  Master  Water  Plan. 

Question  four,  I  believe  the  State  of  California  should  assume  the  total  cost  of 
construction  of  the  project,  the  same  as  the  Federal  Government  does  in  Bureau  of 
Reclamation  projects ;  that  users  of  water  should  pay  all  construction  and  mainte- 
nance costs  under  a  long  term  payment  contract  that  would  make  repayment 
feasible.  The  assessed  valuation  of  Napa  County  is  $75,525,868.  We  do  not  have 
any  bonded  indebtedness. 

I  would  like  to  make  this  statement  in  regard  to  this  project:  The  construction 
of  the  North  Bay  Aqueduct  should  be  completed  as  soon  as  i)ossible  to  provide  an 
adequate  supply  of  water  for  the  North  Bay  area  for  future  use  as  well  as  supi)lies 
for  the  present.  The  future  development  of  the  North  Bay  area  is  almost  beyond  the 
imagination  if  a  firm  supply  of  water  is  made  available.  We  have  land  and  a  cool, 
damp  climate,  which  with  a  firm  supply  of  good  water,  providing  the  cost  is  not 
too  high,  could  produce  certain  types  of  croi)S  that  would  run  into  an  agricultural 
industry  worth  many  millions  of  dollars.  It  would  be  an  inducement  to  indu.stry  to 
locate  in  the  area,  and  a  supply  of  domestic  water  for  the  people  that  are  now 
flowing  north  from  the  Bay  area,  looking  for  homes  and  places  to  live.  Further 
development  of  domestic  water  in  Napa  County  is  now  an  expensive  problem.  When 
we  consider  water  for  industry  and  agriculture,  development  of  such  a  supply  is 
out  of  the  question,  because  suitable  storage  sites  are  not  available  and  costs  of  the 
dams  are  prohibitive. 

The  North  Bay  Aqueduct  is  the  answer  to  our  present  needs.  It  is  my  opinion 
that  the  amount  of  water  to  be  supplied  by  the  North  Bay  Aqueduct  will  become 
insufficient  sooner  than  has  been  estimated,  due  to  the  development  that  will  take 
place.  It  is  my  opinion  that  this  project  should  be  tied  in  with  the  development  of 
the  major  diversions  of  water  fnun  tlie  nortliwestern  part  of  the  State,  as  planned 
by  the  Water  Resources  Board  in  tlieir  master  plan,  so  that  a  firm  .supply  would 
probably  be  established  for  all,  and  a  more  accurate  cost  can  be  suiimitted  to  the 
people. 

(Transcript  of  August  27,  11)58,  page  lOG) 
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STATEMENT  BY  LOWELL  EDINGTON 
Chairman,  Water  Problems  Department,  Napa  County  Farm  Bureau 

The  people  that  seem  most  interested  in  the  Rtnte's  venture  into  the  water  business 
are  areas  of  California  that  need  some  further  deficit  financing.  The  (piestion  arises 
as  to  state  policy  in  the  repayment  of  these  projects.  You  have  competition.  Ninety 
percent  of  the  water  that  has  been  developed  in  California,  as  it  appears  to  me, 
has  been  developed  by  irrigation  districts,  private  capital,  cities  and  counties,  and 
not  by  the  Federal  Government.  Yet  you  do  have  a  federal  agency,  as  they  say, 
the  Lord  has  gone  before  you,  that  sets  further  policies  and  practices.  I  think  many 
people  are  looking  at  the  State's  venture  to  see  whether  they  are  going  to  deficit 
finance  water  to  a  greater  extent  than  the  Federal  Government  or  to  an  extent 
that  makes  water  from  the  State  more  feasible  than  the  (local)  development  of 
water  in  some  local  areas. 

I  just  have  this  to  point  out  to  you :  You  start  this  aqueduct  through  the  County 
of  Solano.  The  County  of  Solano  is  luider  a  47-million-dollar  obligation  to  the 
Federal  Government,  just  commenced,  plus  the  (costs  of)  distribution  facilities. 
They  have  had  to  form  a  district  to  take  on  the  47-million-dollar  obligation  and  to 
tax  the  general  public  to  start  the  repayment  of  this  indebtedness.  The  irrigation 
district  on  which  the  water  was  to  be  used  could  not  finance  it.  I  doubt  very  much 
from  the  testimony  this  morning  and  from  the  practical  aspects  that  (more)  water 
in  that  area  is  going  to  be  very  badly  needed  for  some  period  of  time. 

When  you  come  into  Napa  County,  you  have  competition.  The  county  has  de- 
veloped no  water,  there  are  three  cities  that  have  developed  water.  You  have  the 
City  of  Calistoga  with  its  own  water ;  you  have  the  City  of  St.  Helena  constructing 
a  new  project  which  it  expects  to  take  care  of  their  water  needs  for  20  years. 
Then  you  have  the  City  of  Napa  with  two  fine  projects  that  take  care  of  the  city's 
water  supply,  from  which  water  supply  a  franchise  has  been  issued  to  the  Pacific 
Utilities  Company  for  the  distribution  of  water  to  the  Solano  county  line. 

Now,  when  you  start  to  transport  new  water  into  this  area,  through  this  county, 
even  though  there  are  acres  of  agricultural  land  available  for  the  repayment,  the 
heart  or  better  portion  of  that  utility  market  is  in  the  hands  of  other  people.  When 
you  get  to  Sonoma  County,  they  have  a  new  project.  They  have  the  Coyote  Project, 
and  you  heard  Marin  County's  testimony  that  there  is  a  possibility  water  will 
come  from  that  project. 

I  just  point  out  to  this  committee  that  I  doubt  very  much  if  this  county  or  any 
other  county,  taking  a  look  at  this  wonderful  proposal,  has  sufficient  data  on  dis- 
tribution from  canal  side  or  upon  repayment  to  make  a  decision  at  this  time.  So  I 
have  this  suggestion  to  make,  which  is  just  a  suggestion :  I  wonder  if  the  State 
would  look  at  the  water  like  a  bank.  You  pool  the  water,  and  when  it  becomes 
economically  feasible  for  us  to  come  to  you  with  a  proposition  for  water  priced  in 
that  pool,  then  w^e  get  together  and  form  our  district.  We  make  that  decision,  and 
yet  you  don't  get  the  water  ahead  of  the  economic  ability  of  the  people  for  repay- 
ment. In  that  regard,  I  just  have  this  one  statement  to  read  that  I  x;oncur  with  tliat 
comes  out  of  the  research  by  the  Stanford  Institute  on  a  grant  from  the  Randolph 
Haymes  Foundation,  which  I  think  is  the  key  to  this  water  problem  :  "Even  though 
some  economic  demand  may  exist  for  project  commodities  and  services,  and  it  may 
be  feasible  from  an  engineering  standpoint  to  construct  the  physical  works,  the 
cost  of  a  program  may  not  be  warranted  in  view  of  the  net  expected  economic 
gain.  Establishment  of  economic  demand  does  not  in  itself  justify  construx.'tion  of 
the  project,  just  as  a  private  enterprise  must  weigh  anticipated  economic  gains 
against  the  cost  of  producing  those  gains,  so  should  public  enterprise  similarly 
evaluate  its  undertakings." 

I  sincerely  believe  that  if  the  State  would  devote  its  time  and  money  to  being 
the  banker  of  water,  that  all  these  studies  (of)  localized  situations  will  come  by 
demand  and  need  just  as  we  go  to  the  bank  when  we  have  a  proposition  and  say 
"Here's  what  I  want  to  do,  this  is  the  money  I  need,  and  this  is  the  interest  I 
expect  to  pay,"  and  I  just  leave  that  with  you,  gentlemen,  as  a  thought. 

I  have  felt  in  my  own  mind  that  counties  of  origin  do  have  a  certain  credit  that 
should  be  given  them  for  the  fact  they  are  a  county  of  origin,  that  the  water  is 
there.  Some  of  these  small  counties  might  stand  a  little  specialized  treatment,  but 
I  think  fundamentally  that  the  economics,  if  we  are  going  to  live  under  a  capital- 
istic system,  the  economics  of  the  ability  to  pay  for  that  water  have  to  predominate, 
if  we  don't,  we  will  have  nothing  except  a  ring  around  our  neck  when  we  try  to 
carry  those  loads  that  are  not  self-financing,  I  am  inclined  to  think  too  many  of 
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those  thiiiRs  done  iu  California  in  water  by  the  Federal  Government  aro  not  an 
asset  when  their  costs  exceed  the  benefits,  no  matter  who  builds  them  and  wli.v.  1 
am  inclined  to  think  if  you  stay  with  economic  prinviple  and  pool  the  wat(r,  then 
if  the  Le^i'^lature  sees  fit  to  make  some  adjnstnieni  fur  youi'  counties  wliere  that 
water  comes  from,  that  is  a  phice  where  my  conscience  mii;ht  yive  easily  because  it 
is  a  source  of  origin,  and  if  anybody  needed  a  little  heln,  (they)  might. 
(Transcript  of  August  27,  195S,  page  140) 

STATEMENT  BY  CARSON  MITCHELL 
Supervisor,  Sonoma  County 

x\.  statement  has  been  previously  made  tliat  we  can  pay  anything  for  water  if  we 
haven't  got  it.  That  is  not  entirely  true  with  Sonoma  Valley,  and  Petaluma  Valley. 
It  is  our  feeling  and  it  is  the  expressed  opinion  of  the  majority  of  the  landowners 
that  we  can  offer  to  purchase  North  Bay  Aijueduct  water  at  a  reasonable  cost,  a' 
reasonable  cost  that  we  can  use  for  agriculture.  We  have  nothing  at  the  moment 
that  we  can  offer  in  the  way  of  industrial  water.  It  is  their  feeling  that  (we)  tould 
use  water  at  a  ieasonal)le  cost,  canalside,  where  we  do  not  have  usable  v\-ater  at 
the  present  time  of  close  to  $10  an  acre-foot.  There  are  some  30,000  irrigable  acres 
in  that  area,  a  great  portion  of  it  represented  by  people  here.  Most  all  of  it  could 
be  irrigable  land.  A  very  small  portion  of  it,  some  1,000  acres,  is  now  irrigated 
with  wells  at  considerable  expense,  and  as  Mr.  Dickerson  stated,  we  are  getting 
very  ch)se  to  pumping  the  San  Pablo  Ray  back  through  our  wells  again.  We  are 
definitely  in  need  of  water  for  irrigation.  We  are  exceedingly  dry.  It  is  our  feeling 
the  North  Bay  Aqueduct  water  supply  would  supplement  anything  that  we  might 
bring  in  from  the  Coyote  Valley. 

We  are  now  a  countywide  district.  We  are  paying  in  essence  15  cents  towards  our 
flood  control  district.  We  have  floated  bond  issues  to  finance  our  aqueduct  and  our 
portion  of  the  conserved  water  in  so-called  Coyote  Dam.  Both  bonds,  of  ci>urs<\ 
aie  to  be  revenue  bonds  in  essence,  as  soon  as  the   project  can  be  self-supporting. 

Therefore,  we  look  for  help  from  the  Sonoma  County  Flood  Control  District  to 
finance  water  in  their  area  as  an  organization.  They  have  gone  on  formal  record 
supporting  the  North  Bay  Aqueduct.  To  my  knowledge,  that  has  not  been  reversed 
to  this  day.  Therefore,  in  essence,  they  support  it.  They,  of  course,  would  have  to 
have  some  answers  to  some  questions  they  do  not  have.  That  is,  how  much  would 
the  water  cost  delivered  to  Sonoma  County,  southern  Sonoma  County. 

That,  gentlemen,  is  our  position.  I  can  say  irrevocably  that  we  are  interested 
in  water.  We  want  it  at  a  fair  cost  that  we  can  use,  and  these  gentlemen  out  here 
and  others  that  ai)penred  at  different  meetings  have  stated  that  they  were  perfectly 
willing  to  pay  their  share  of  the  cost  of  the  North  Bay  Aqueduct  for  the  right  to 
have  that  water  and  the  use  of  that  water.  AVe  assume  that  the  flood  control  district 
could  perhaps  assist  in  the  distribution  of  the  water  from  the  canal  side.  That  is 
a  policy  matter  that  has  not  been  discussed,  and  it  would  be  worth  working  on, 
but  I  could  not  commit  the  Sonoma  County  Flood  Control  District. 

(Tran.script  of  August  1*7.  lOHS.  page  14!)) 

LETTER   FROM  SENATOR   F.   PRESLEY  ABSHIRE 
August  27,  1958 

The  Nortii  Bay  Acpiednct  was  conceived  for  the  pur])ose  of  supplying  Solano, 
Nai)a,  Sonoma,  and  Marin  Counties  with  an  adequate  sni)ply  of  water  to  be  used 
for  domestic  and  agricultural  jinrposes.  I  first  introduced  legislation  to  autliorize 
the  study  and  planning  of  the  North  Bay  Aquediu-t  in  t!ie  195.">  General  Session. 
and  such  measure  was  coauthored  by  Senators  Gibson,  Coombs,  and  .John  McCarthy, 
who  represent  the  areas  which  would  be  served  by  the  construction  of  the  North 
Bay  Aqueduct. 

Initially,  I  woidd  like  to  point  out  that  the  North  Bay  Aqueduct  would  serve  an 
area  which  is  greatly  deficient  in  water  and  which  area  is  in  fact  drier  than  San 
.Toa<piin,  Fresno,  and  many  other  of  our  (^entral  Valley  counties  during  the  summer 
months.  Although  we  are  considered  a  Nortii  Coast  area  and  do  have  heavy  rainfall 
at  ])eri(ids  of  the  year,  the  rainfall  does  not  stay  in  the  area,  there  being  a  very 
rapid  runoff  nnd  no  snow  packs  to  hold  the  water  in  the  mountains,  such  as  is  in 
the  high  Siiira. 
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III  1057  tlio  Loftisliiturc  (losijjiiiilcd  (ho  North  Bay  Aqnoduct  as  a  part  of  tlio 
Ontral  Valley  I'ro.jecl  and  indicated  tlic  intent  to  develoj)  tlio  North  Bay  Aqueduct 
as  a  part  and  parcel  of  the  entire  Central  Valley  I'ro.ject. 

The  North  Bay  Aqueduct  would  provide  the  named  counties  with  an  adequate 
supply  of  agricultural  and  domestic  water  to  fit  the  needs  at  the  present  time,  and 
the  availability  of  water  would  certainly  increase  the  need  so  that  any  additional 
water  developed  in  Northern  California  would  be  subject  to  participation  by  the 
county  users  on  a  prorate  basis  with  the  other  districts  served  by  the  Central 
Valley  Project. 

Water  originating  in  the  North  Coast  area  is  now  being  diverted  by  the  Trinity 
River  tunnel  to  the  Central  Valley  Project,  and  the  proposed  California  Water  Plan 
contemplates  the  diversion  of  additional  water  from  the  North  Coast  watershed 
through  one  or  more  tunnels  into  the  Central  Valley  for  recovery  in  the  Delta 
area  and  transportation  to  areas  of  need  in  the  various  sections  of  California. 

It  is  not  my  understanding  that  the  users  of  North  Bay  Aqueduct  water  would 
have  any  firmer  commitment  to  a  fixed  quantity  of  water  any  more  than  any  other 
area  served  by  the  Central  Valley  Project.  Mr.  Schulz,  in  his  report  this  morning, 
points  out,  "The  water  supply  provided  should  supplement  rather  than  supersede 
existing  water  resources  developments."  There  are  substantially  no  existing  water 
resources  developments  in  the  area  which  is  proposed  to  be  served  by  the  North 
Bay  Aqueduct.  The  only  water  supply  now  available  for  agricultural  and  urban 
needs  in  the  area  to  be  supplied  by  the  North  Bay  Aqueduct  is  a  limited  quantity 
of  ground  water  being  pumped  from  wells.  Domestic  needs  of  Sonoma  County  can 
in  the  near  future  be  served  by  Coyote  Valley  water,  which  dam  is  under  con- 
struction at  the  present  time.  It  is  questionable,  however,  whether  the  cost  of  such 
water  will  limit  its  use  to  domestic  purposes,  and  it  appears  certain  that  domestic, 
industrial,  and  agricultural  users  could  be  supplied  water  far  cheaper  for  many 
years  by  the  North  Bay  Aqueduct. 

Studies  of  the  State  Department  of  Water  Resources  of  the  use  of  the  Coyote 
Valley  and  Dry  Creek  waters  indicate  that  all  waters  developed  by  these  two 
projects  will  be  needed  and  used  in  the  northern  and  central  portions  of  Sonoma 
County,  and  little,  if  any,  will  be  available  for  southern  Sonoma  County  after  com- 
plete development.  Further,  if  too  much  reliance  is  placed  upon  the  development  of 
Coyote  and  Dry  Creek  water,  pressure  from  other  parts  of  the  State  for  water  which 
could  now  be  taken  through  the  proposed  North  Bay  Aqueduct  will  cause  such 
supply  to  become  unavailable. 

I  am  sure  that  each  of  the  counties  involved  are  highly  desirous  of  the  construc- 
tion of  the  North  Bay  Aqueduct  as  a  vitally  needed  project  to  supply  water  where 
water  cannot  be  developed  feasibly  and  economically  in  any  other  manner  and 
where  the  water  can  be  developed  at  a  more  economical  cost  than  the  development 
of  local  water  supplies. 

In  conclusion,  I  would  like  to  request  that  tlie  subcommittee  add  to  and  include 
in  the  transcript  of  the  testimony  taken  today  all  the  information  relative  to  the 
North  Bay  Aqueduct  contained  in  Bulletin  No.  60,  an  interim  report  to  the  Cali- 
fornia State  Legislature  on  the  Salinity  Control  Barrier  Investigation,  by  the 
State  of  California,  Department  of  Water  Resources,  Division  of  Resources  Plan- 
ning, dated  March,  1957. 

I  want  to  thank  Assemblyman  Porter,  chairman,  and  the  members  of  his  sub- 
committee, Senator  Williams  and  all  the  members  of  the  Legislature  not  members 
of  this  subcommittee,  who  have  made  the  trip  here  to  Napa  for  today's  North  Bay 
Aqueduct  hearing,  that  they  may  better  understand  the  needs  of  the  four  counties 
who  will  be  served  and  benefited  by  the  building  of  the  North  Bay  Aqueduct. 

(Transcript  of  December  3,  1958,  page  118.) 

STATEMENT  BY  WALTER  G.  SCHULZ 
Department  of  Water  Resources 
In  1951  the  Legislature,  in  authorizing  the  Feather  River  Project  and  Sacra- 
mento-San Joaquin  Delta  Diversion  Projects  as  parts  of  the  State's  Central  Valley 
Project,  included  authorization  for  the  Santa  Clara-Alameda  diversion.  In  195*5 
authorization  was  extended  to  include  a  portion  of  San  Benito  County  in  the  pro- 
posed service  area.  The  Budget  Act  of  1956  provided  funds  in  the  amount  of 
$3,550,000  for  engineering   and   exploration   work   and   for  acquisition   of   reservoir 
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sites  for  the  Alameda-Contia  Costa-Santa  Clara-San  Bonito  branch  aqueduct  of  the 
Feather  River  Project.  This  is  now  known  as  the  South  Bay  Aqueduct. 

During  the  five-year  interval  which  elapsed  between  authorization  of  the  South 
Bay  Aqueduct  and  the  first  appropriation  by  the  Legislature  for  design  and  land 
acquisition,  several  important  studies  were  completed  which  related  to  the  water 
requirements  of  the  service  area.  The  results  of  these  studies  are  reported  in  State 
Water  Resources  Board  Bulletins  No.  2,  "Water  Utilization  and  Requirements  of 
California,"  and  No.  7,  "Santa  Clara  Valley  Investigation,"  both  dated  June,  19."), 
and  the  preliminary  edition  of  No.  13,  "Alameda  County  Investigation,"  dated 
July,  1955.  The  most  significant  single  disclosure  of  these  studies  as  they  relate 
to  the  South  Bay  Aqueduct  was  that  the  local  water  resources  in  the  portion  of 
Santa  Clara  County  south  of  Morgan  Hill  could  be  developed  to  meet  all  the  future 
demands  for  that  area. 

The  population  estimates  in  the  area  were  developed  during  studies  leading  to 
the  report  of  the  Water  Project  Authority  entitled  "Feasibility  of  Construction  by 
the  State  of  Barriers  in  the  San  Francisco  Bay  System,"  dated  March,  1955.  The.'ie 
studies  disclosed  that  the  historical  agricultural  water  demands  of  southern  Alameda 
and  northern  Santa  Clara  Counties  would  gradually  change  to  predominantly  urban 
demand  by  the  end  of  the  century. 

Several  alternative  means  of  importing  water  to  the  South  Bay  area  were  pro- 
posed at  the  local  level  during  the  1951-1956  period.  Among  these  the  City  of  San 
Francisco  has  stated  its  willingness  to  serve  municipal  and  industrial  water  in 
portions  of  northern  Santa  Clara  County  and  southwestern  Alameda  County.  There 
is  no  desire  on  the  part  of  the  State  to  duplicate  water  service  which  might  be 
provided  to  the  satisfaction  of  the  local  interests  by  some  other  agency.  Certain 
work,  however,  has  been  done  based  on  requests  of  the  local  representatives  to 
provide  supplemental  irrigation,  municipal  and  industrial  water  to  the  areas  within 
the  South  Bay.  The  quantities  to  be  so  provided  were  in  addition  to  the  quantities 
which  the  local  water  service  representatives  stated  they  proposed  to  obtain  from 
other  agencies. 

At  the  request  of  local  agencies,  the  department  used  funds  available  for  the 
water  development  program  to  study  certain  alternatives  for  importing  water  to 
San  Benito  and  Santa  Clara  Counties.  As  a  result  of  these  studies,  the  Department 
has  recommended  that  a  tunnel  through  Pacheco  Pass  from  the  proposed  San  Luis 
Reservoir  is  the  best  probable  method  of  water  delivery  to  northern  San  Benito 
County  and  that  this  aqueduct  route  can  also  be  used  to  supply  water  deficient 
areas  in  southern  Santa  Clara  and  Santa  Cruz  Counties  and  northern  Monterey 
County. 

As  the  design  studies  and  geologic  exploration  have  continued,  there  have  been 
some  additional  modifications  to  the  plan  of  providing  water  to  the  South  Bay 
area.  The  South  Bay  Aqueduct,  as  now  contemplated,  would  begin  at  a  pumping 
plant  located  on  the  main  San  Joaquin  Valley-Southern  California  Aqueduct  near 
its  intake  at  Italian  Slough  and  would  lift  the  water  from  that  canal  by  two  pump- 
ing lifts  to  a  tunnel  7,500  feet  in  length  through  Brushy  Peak  at  an  elevation  of 
715  feet.  From  the  western  portal  of  that  tunnel,  a  concrete  lined  canal  would 
convey  the  water  around  the  east  and  south  sides  of  the  Livermore  Valley  to  a 
tunnel  3,400  feet  long  located  about  four  miles  south  of  Livermore.  A  reinforced 
concrete  pipe  would  continue  westerly  to  a  1,300-foot  tunnel  at  Mission  Pass.  The 
pipe  conduit  would  continue  southerly,  passing  to  the  east  of  Mission  San  Jose  and 
Warm  Springs  to  the  proposed  Airpoint  regulating  reservoir  on  the  Arroyo  de  Los 
Coches  two  miles  east  of  Milpitas.  The  major  regulating  reservoir  would  be  on  the 
Arroyo  Del  Valle  on  the  south  side  of  Livermore  A'alley.  A  branch  aqueduct  would 
extend  around  the  northerly  side  of  Livermore  Valley  from  the  west  portal  of  the 
Brushy  Peak  Tuunel  to  a  teruunal  reservoir  on  Doolau  Canyon  to  serve  south- 
western Contra  Costa  County  and  the  northern  portion  of  Livermore  Valley. 

As  a  result  of  the  above  mentioned  studies,  the  proposed  Evergreen  Reservoir 
southeast  of  the  City  of  San  Jose  as  originally  conceived,  is  not  now  considered 
to  be  needed.  The  department  has  proceeded  with  ac(|uisition  of  lands  in  the  Air- 
point  Reservoir  site  and  this  acquisition  is  essentially  complete.  No  other  land 
acquisition  has  been  made. 

At  the  present  time  the  department  is  preparing  plans  for  the  first  stage  develop- 
ment of  the  South  Bay  Aqueduct,  which  could  receive  water  from  an  interim  point 
of  diversion  on  the  Delta-Mendota  Canal  prior  to  construrtion  of  the  main  aqueduct 
along  the  west  side  of  San  Joaquin  Valley.  It  would  consist  of  the  necessary 
pumping  lifts  and  pipelines  including  the  Brushy  Peak  Tunnel  to  deliver  water  to  the 
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easterly  side  of  the  Livermore  Valley.  The  water  thus  delivered  could  flow  down 
the  natural  channels  tributary  to  Alameda  Creek  into  the  Niles  Cone  Area  where 
there  is  an  existing  serious  threat  to  the  ground  water  basin  due  to  salt  water 
intrusion.  The  estimated  cost  of  the  first  stage  of  construction  is  approximately 
$7,250,000.  This  system  could  deliver  approximately  122,000  acre-feet  per  year. 
When  the  demand  for  water  in  the  Santa  Clara  County  is  manifested,  the  South 
Bay  Aqueduct  would  be  extended  to  that  area.  The  estimated  cost  of  the  South 
Bay  Aqueduct  as  far  as  Milpitas,  including  Airpoint  Reservoir  and  the  North 
Livermore  Branch,  is  approximately  $37,000,000. 

It  is  contemplated  that  plans  and  specifications  for  the  first  stage  development 
works  will  be  x-ompleted  early  in  1959,  making  possible  delivery  of  water  within  two 
years  after  initiation  of  construction. 

(Mr.  Schulz  amended  his  remarks  by  letter  of  September  5,  1958,  as  follows:) 

At  the  hearing  in  Hayward  on  August  28,  I  stated  that  water  from  Pacheco 
Pass  Tunnel  to  San  Benito  County  would  have  an  average  cost  of  $80  per  acre- 
foot  over  the  repayment  period.  This  estimate  is  based  upon  full  repayment  of  all 
costs,  including  interest,  an  allowance  of  $1.50  per  acre-foot  for  water  in  the 
Delta  from  Feather  River  Project  facilities,  and  an  average  annual  use  over  the 
development  period  of  29,000  acre-feet.  During  later  testimony,  Mr.  P.  Creegan 
stated  that  this  estimate  of  $30  per  acre-foot  was  based  on  an  average  annual 
use  of  17,000  acre-feet.  Mr.  Creegan's  testimony  was  incorrect  on  this  latter  point. 
However,  should  service  be  extended  to  Monterey  and  Santa  Cruz  Counties,  as 
indicated  in  the  testimony  of  both  Mr.  Creegan  and  myself,  the  average  cost  of 
water  delivered  through  the  Pacheco  Pass  Tunnel  would  be  considerably  less  than 
the  $30  per  acre-foot  as  stated.  However,  this  office  has  made  no  estimates  of  the 
quantities  which  might  be  delivered  to  Santa  Cruz  and  Monterey  Counties,  nor 
of  the  cost  of  water  for  such  an  extended  service  area. 

(Mr.  Shelton  provided  further  information  on  Mr.  Schulz's  remarks  by  letter  of 
September  10,  1958,  as  follows  :) 

During  the  recent  hearing  of  the  subcommittee  in  Hayward  on  August  28,  Mr. 
W.  G.  Schulz  quoted  tentative  water  costs  resulting  from  the  first  stage  of  con- 
struction of  the  South  Bay  Aqueduct.  These  costs  and  the  basis  upon  which  they 
were  made  are  as  follows  : 
Basis  of  costs : 

(a)  50-year  demand  build-up  for  Livermore  Valley  and  Alameda  Bayside  service 
areas  to  122,000  acre-feet. 

(b)  50-year  payout  period. 

(c)  3|  percent  interest  rate. 

(d)  Brushy  Peak  Tunnel  sized  for  delivery  of  additional  water  supply  to  Santa 
Clara  County.  Pumping  plants  and  discharge  lines  sized  for  delivery  of  122,000 
acre-feet  only. 

Costs  through  Brushy  Peak  Tunnel : 

Capital   cost   $7,250,000 

Annual  cost  of  debt  service  and  operation  and  maintenance 

(excluding  pumping)    340,000 

Average  cost  of  pumping $4.25/acre-foot 

Cost  of  water  at  intake 3.50/acre-foot 

Total   cost    of    water   based   on    year   2,010   delivery    of 

122,000  acre-feet  11.00/acre-foot 

Total  cost  of  water  based  on  annual  equivalent  amount 

of  49,500  acre-feet 15.00/acre-foot 

(Transcript  of  August  28,  1958,  page  13.) 

STATEMENT  BY  HERBERT  G.  CROWLE 
Director  of  Public  Works,  County  of  Alameda 

We  must  all  face  up  to  the  fact  that  financing  of  a  state  water  program  will 
require  additional  state  revenue,  which  means  additional  taxes  in  one  form  or 
another.  The  program  will  require  the  investment  of  substantial  amounts  of  capital 
to  develop  the  projects  to  the  point  where  project  revenues  from  the  sale  of  water 
and  power  will  make  the  program  substantially  self-sustaining. 
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Use  of  a  major  part  of  the  State's  tidelands  oil  money  for  water  development  has 
been  proposed  and  should  be  accepted,  but  this  is  only  a  small  fraction  of  the  funds 
required. 

It  is  interesting  to  note  that  $100,000,000  annually  is  equivalent,  for  example,  to 
about  a  ^-cent  sales  tax  ;  or,  as  another  example,  it  is  equivalent  to  an  ad  valorem 
tax  levy  of  about  30  cents  per  hundred  dollars  of  assessed  valuation  on  all  property 
in  the  State  (this  would  be  about  one  dollar  per  month  for  the  average  city  home- 
owner). These  are  stated  only  as  examples  to  indicate  the  magnitude  of  the  revenue 
requirements,  and  are  not  intended  as  recommendations. 

In  view  of  the  difficulty  in  securing  the  necessary  capital  for  the  program,  it  is 
mandatory  that  the  State  adopt  sound  policies  for  allocation  of  project  costs  and 
repayment  of  those  costs  by  the  beneficiaries. 

The  following  would  appear  to  be  reasonable  components  of  a  sound  state  policy 
for  allocation  and  repayment  of  project  costs : 

a.  Potcer.  Allocation  of  cost  to  power  to  be  determined  by  the  net  revenue  to  be 
produced  by  this  feature ;  such  allocated  cost  to  be  repaid  during  the  repayment 
period  with  interest. 

b.  Flood  control,  navigafion,  fish  and  wildlife,  and  recreation.  Costs  allocated 
to  flood  control,  navigation,  fish  and  wildlife  and  recreation  may  be  nonreimbursable. 

c.  Lands,  easements,  and  ri(jhts-of-way.  The  costs  of  lands,  easements  and  rights- 
of-way  could  logically  be  paid  by  the  State,  as  is  done  at  present  on  federal  flood 
control  projects  in  California.  The  fact  that  the  State  will  own  and  hold  title  to 
the  projects  adds  to  the  logic  of  this  concept. 

d.  ^funicipal  and  industrial  water.  Costs  allocated  to  municipal  and  industrial 
water  supplies  to  be  fully  repaid  within  the  period  of  reimbursement,  with  interest. 

e.  Irrigation.  Careful  consideration  must  be  given  to  the  policies  to  be  adopted 
for  repayment  of  costs  allocated  to  irrigation,  to  see  that  the  cost  of  the  water  will 
be  within  the  ability  of  the  farmers  to  pay.  Based  on  the  experience  to  date  on 
federal  projects,  it  is  believed  that  the  majority  of  our  people  would  accept  the  idea 
of  repayment  of  costs  allocated  to  irrigation  within  the  period  of  reimbursement, 
without  interest,  provided  that  this  is  found  by  the  Legislature  to  be  necessary,  and 
provided  that  the  policy  would  be  applied  uniformly  throughout  all  parts  of  the 
project  areas.  It  is  believed  that  the  cost  of  the  interest  component,  in  this  event, 
should  be  absorbed  by  general  state  tax  revenues. 

f.  Period  of  reimbursement.  The  period  of  reimbursement  for  reimbursable  fea- 
tures to  be  fifty  (50)  years. 

g.  Interest  rate.  The  interest  rate  to  be  charged  should  be  uniform  on  all  project 
cost  allocations  and  in  all  geographical  areas  of  the  State.  The  Legislature  could  fix 
the  interest  rate  to  be  charged,  based  on  the  average  rate  being  paid  by  the  State  on 
its  indebtedness. 

h.  Maintenance  and  operation.  The  costs  of  maintenance  and  operation,  including 
pumping,  to  be  paid  for  by  the  local  contracting  agencies  which  are  being  served. 
The  State  should  maintain  and  operate  project  features  which  serve  more  than  one 
contracting  agency,  but  the  cost  of  such  maintenance  and  operation  should  be  fully 
paid  by  the  contracting  agencies. 

It  is  believed  that  the  State  should  offer  several  types  of  repayment  contracts, 
all  based  on  full  repayment  of  the  allocated  reimbursable  costs  during  the  reimburse- 
ment period,  but  designed  to  fit  the  varying  situations  of  the  local  contracting 
agencies. 

One  type  of  contract  would  set  a  fixed  price  per  acre-foot  of  water  delivered, 
based  on  a  guaranteed  annual  purchase  of  water  suflScient  to  repay  the  State  for 
all  project  costs  during  the  reimbursement  period,  with  interest. 

A  second  type  of  contract  would  be  in  two  parts:  (1)  repayment  of  all  capital 
and  interest  charges  and  other  fixed  costs  by  uniform  annual  payments  over  the 
reimbursement  period;  and  (2)  payment  of  operation  and  maintenance  costs,  in- 
cluding pumping,  required  to  deliver  water  to  the  contracting  agency,  at  the  actual 
cost  of  delivery. 

A  third  type  would  be  similar  to  the  second,  but  allowing  for  a  10-j'ear  develop- 
ment period  during  which  interest  on  cai)ital  and  costs  of  maintenance  and  opera- 
tion would  be  paid,  but  during  which  there  would  be  no  repayment  of  capital.  The 
vapital  cost  would  be  fully  repaid  during  the  remainder  of  the  reimbur.sement  period, 
together  with  all   remaining  interest  charges  and  maintenance  and  operation  costs. 
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Tt  sliould  Ii<»  cuipliiisized  tluit,  in  nil  lliroo  of  (hose  proixiscd  ('(intiiict  forms,  tli<> 
S(!ito  would  1)0  fully  roi);iid  for  .'ill  .•ill()ca(<'(I  (•;ipif;i!  costs,  iiilcrcst  clinrKOS  and 
maintonanco  and  operation  costs  within  the  period  of  rcimliursenicnt.  The  same 
contract  forms  oould  still  apply  if  repayment  of  costs  allocated  to  irrigation  were 
without  interest. 

The  South  Bay  Aqueduct  was  originally  authorized  hy  the  Legislature  in  1051 
as  a  unit  of  the  Feather  River  Project,  to  serve  water  to  portions  of  Contra  Costa, 
Alameda  and  Santa  Clara  Counties.  The  latest  estimate  of  cost,  made  by  the  State 
Department  of  Water  Resources  for  the  South  Bay  Aqueduct  from  the  Delta  to 
Airport  Reservoir  in  Santa  Clara  County,  is  $36,768,000.  Based  on  the  latest 
state  estimates  of  water  demands,  and  using  a  3  percent  interest  rate  and  a 
50-year  i-epaymcnt  period,  the  project  could  be  fully  repaid,  with  interest,  at  an 
average  cost  of  $19.50  per  acre-foot.  The  gross  revenue  to  the  State  from  sale  of 
water  over  the  50-year  period  would  be  $134,000,000,  of  which  $71,875,000  would 
be  in  payment  of  capital  and  interest  charges.  During  the  same  period  the  South 
Bay  Aqueduct  area  would  be  paying  from  4  percent  to  8  percent  of  the  state  taxes 
required  to  support  the  state  water  program.  For  each  $100,000,000  in  general  state 
taxes  provided  for  the  program,  between  $4,000,000  and  $8,000,000  would  come  from 
the  South  Bay  Aqueduct  area.  These  figures  are  cited  merely  to  show  that  the  cost 
of  the  South  Bay  Aqueduct  would  be  fully  repaid,  with  interest,  by  revenue  from 
the  sale  of  water,  and  that  state  taxes  paid  by  the  same  area  toward  the  state 
water  program  would  make  this  definitely  a  contributing  area  to  the  program  and 
not  an  area  of  deficit.  The  construction  of  the  South  Bay  Aqueduct  by  the  State 
would  be  a  good  investment  from  a  purely  financial  standpoint  as  well  as  solving 
some  critical  water  problems.  The  method  of  repayment  assumed  in  the  above 
computation  is  not  necessarily  the  one  that  would  be  selected  by  the  water-using 
agencies ;  in  fact,  a  two-part  form  of  contract  might  prove  more  advantageous. 
However,  the  same  point  regarding  full  repayment,  with  interest,  would  still  be  true. 

It  should  be  noted  that  the  initial  phase  of  construction  on  the  South  Bay 
Aqueduct  would  probably  consist  of  constructing  the  Brushy  Peak  Tunnel  and 
initial  pumping  facilities  and  conveyance  works  to  the  tunnel.  Water  agencies  in 
Alameda  County  probably  will  be  expected  to  enter  into  contracts  for  the  principal 
part  of  the  cost  of  this  initial  phase.  The  physical  and  financial  situations  of  these 
agencies  vary,  and  this  initial  phase  of  the  South  Bay  Aqueduct  offers  a  unique 
opportunity  to  determine  state  policies  for  repayment  of  project  costs.  The  local 
agencies  are  giving  earnest  consideration  to  their  varying  situations,  which  may 
be  typical  of  many  others  throughout  the  State.  If  the  State  can  offer  the  necessary 
flexibility  in  the  types  of  repayment  contracts,  I  am  sure  that  this  area  will  come 
through  with  a  very  strong  program  which  can  serve  as  a  model  for  the  State  in 
adopting  sound  financial  policies  for  its  water  projects. 

Some  of  the  questions  asked  by  the  subcommittee  in  its  announcement  of  this 
hearing  have  already  been  discussed.  The  following  answers  may  be  given  to  the 
remaining  questions : 

Type  of  organization.  With  regard  to  the  type  of  organization  to  be  used,  it  is 
expected  that  the  local  water-using  agencies  will  each  contract  separately  with  the 
State.  The  Solano  County  conservation  district  method  could  be  used  here,  but 
the  present  thinking  of  the  local  water  agencies  appears  to  indicate  a  preference 
for  separate  contracts. 

Maintenance  and  operation.  It  is  believed  that  the  State  can  best  construct, 
maintain  and  operate  a  facility,  such  as  the  South  Bay  Aqueduct,  which  will  serve 
several  agencies.  The  cost  of  such  construction,  maintenance  and  operation  will,  of 
course,  be  repaid  to  the  State  by  the  local  agencies. 

Assessed  valuation.  The  assessed  valuation  of  the  portion  of  Alameda  County 
within  the  South  Bay  Aqueduct  service  area  is  approaching  200  million  dollars.  Total 
overlapping  bonded  indebtedness  varies  throughout  this  area,  but  is  on  the  order  of 
20  to  25  percent  of  assessed  valuation.  The  raising  of  any  substantial  amount  of 
capital  for  the  South  Bay  Aqueduct  would  be  extremely  difficult  because  of  the  high 
level  of  existing  indebtedness. 

(Transcript  of  August  28,  1958,  page  51.) 
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STATEMENT  OF  M.  P.  WHITFIELD 
Alameda  County  Water  District 

The  Alameda  County  Water  District  was  formed  in  1914  pursuant  to  tlic  County 
Water  District  Act  of  1913.  Tlio  district  includes  within  its  boundaries  nearly  100 
square  miles  in  the  southern  portion  of  Alameda  County  adjacent  to  San  Francisco 
Bay,  and  generally  encompasses  the  Cities  of  Fremont  and  Newark  and  the  com- 
munities of  Alvarado  and  Decoto,  together  with  adjacent  agricultural  areas.  About 
15,000  acres  of  irrigated  lands  devoted  to  the  production  of  high-value  crops  atrount 
for  the  major  portion  of  the  present  water  usage.  The  district  contains  a  present 
population  in  excess  of  40,000  persons  and  is  experiencing  a  rapid  population  and 
industrial  growth  which  will  accelerate  in  the  years  immediately  ahead.  Recent 
estimates  by  the  Alameda  County  Planning  Commission  indicate  that  a  population 
of  over  200,000  persons  may  be  expected  within  the  next  20  years. 

The  district  acts  as  a  "caretaker  of  the  underground  basin"  and  one  of  its  major 
functions  is  the  protection  and  enhancement  of  the  valuable  ground  water  supplies 
contained  in  the  Niles  Cone  basin  which  underlies  the  area. 

In  addition,  we  have  a  second  major  function— that  of  distributing  municipal 
water  supplies.  At  the  present  time,  a  total  of  about  4,000  acre-feet  of  water  per 
year  are  served  to  about  35,000  people  in  the  largest  portion  of  the  urbanized  areas 
within  the  district.  Of  course,  the  rapid  population  growth  expected  in  the  near 
future  will  result  in  a  large  increase  in  these  municipal  water  deliveries. 

The  district  has  constructed  facilities  to  increase  percolation  of  the  flow  of  Ala- 
meda Creek  into  the  Niles  Cone.  In  addition,  the  Alameda  County  Water  District, 
in  co-operation  with  the  Pleasanton  Township  County  Water  District,  is  currently 
making  detailed  engineering  studies  looking  toward  the  construction  of  a  45,000- 
acre-foot  reservoir  on  Arroyo  del  Valle,  a  major  tributary  of  Alameda  Creek.  This 
reservoir  would  essentially  complete  the  practicable  development  of  local  water 
supplies  and,  in  addition,  would  provide  a  facility  which  could  be  utilized  for  regula- 
tion of  the  flow  of  the  South  Bay  Aqueduct. 

The  Alameda  County  Water  District  vitally  needs  the  South  Bay  Aqueduct  and 
vitally  needs  it  at  the  earliest  date  it  can  possibly  be  placed  in  operation.  We 
recognize  that  our  support  of  the  aqueduvt  must  go  beyond  mere  desire,  and  our 
board  of  directors  is  prepared  to  take  all  steps  within  their  power  to  secure  the 
funds  necessary  to  pay  our  equitable  share  of  the  South  Bay  Aqueduct  costs  as 
soon  as  the  State  establishes  the  requisite  financial  policies  and  desires  a  firm  com- 
mittment from  our  district  preparatory  to  starting  construction  of  the  aqueduct. 

We  are  setting  forth  herein  our  recommendations  as  to  what  we  feel  to  lie  a  sound, 
equitable  and  practicable  set  of  financial  and  ecouomix;  policies  to  be  followed  by  the 
State. 

Where  existing  public  local  organizations  have  adequate  powers  and  are  willing 
to  contract  with  the  State  for  repayment  of  project  costs,  these  organizations  should 
be  utilized.  Existing  public  agencies  in  the  scnice  area  of  the  South  Bay  Aqueduct 
would  fall  into  this  category. 

Facilities,  such  as  the  South  Bay  Aqueduct,  serving  water  to  more  than  one  local 
agency,  should  be  operated  by  the  State. 

We  realize  that  a  high  degree  of  federal  participation  in  water  resources  develop- 
ment must  continue  in  the  future,  but  the  Federal  Government  alone  cannot  solve 
California's  water  problems.  The  state  and  local  agencies  must  recognize  their  basic 
responsibility  in  facing  water  problems  and  must  be  willing  to  play  their  necessary 
roles  in  solving  these  problems.  We  are  entering  upon  a  period  when  large  scale 
projects  must  be  constructed  to  benefit  many  local  areas,  and  the  ax^'tivities  of  the 
local  agencies  in  the  field  of  water  development  must  be  supplemented  by  assistance 
from  the  State  of  California. 

All  policies  adopted  by  the  State  should  be  uniformly  applied  on  all  projects 
insofar  as  practicable,  and  each  area  should  be  assured  of  treatment  consistent  with 
the  treatment  of  other  areas  in  the  State. 

Should  the  Legislature  adopt  policies  which  incorporate  subsidization  in  any  form, 
the  funds  for  such  subsidization  should  be  provided  by  the  State  as  a  whole,  and 
the  source  of  funds  for  such  subsidization  should  not  be  limited  to  users  of  water 
from  state  projects. 

The  costs  incurred  in  making  adequate  water  supplies  available  in  the  Delta  for 
exportation  to  areas  of  deficiency  should  be  repaid  with  interest  by  a  uniform  water 
ciiarge  representing  the  average  cost  from  the  several  projects  which  may  be  required 
to  develop  an  adequate  Delta  water  supply. 
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(a)  All  project  costs  incurred  by  the  State,  properly  chargeable  to  the  conveyance 
of  water  supplies,  should  be  fully  repaid  with  interest  by  contracting  local  agencies 
which  distribute  the  water. 

(b)  The  total  capital  costs  and  fixed  operation  and  maintenance  costs  properly 
chargeable  to  water  conveyance  in  a  project  that  conveys  water  to  more  than  one 
contracting  local  agency  should  be  allocated  between  the  various  local  agencies 
involved  on  the  basis  of  the  estimated  average  water  use  by  each  agency  over  the 
project  repayment  period,  giving  proper  consideration  to  the  relative  times  of  such 
use. 

(c)  No  agency  should  have  a  cost  allocation  greater  than  the  cost  of  an  alternative 
single  purpose  project  to  meet  only  the  demands  of  the  given  agency. 

(d)  Any  agency  should  share  in  the  cost  only  of  that  portion  of  the  conveyance 
facilities  of  benefit  to  the  agency,  and  the  agency's  allocated  proportionate  share 
of  the  cost  of  each  portion  of  the  project  should  not  exceed  the  benefit  accruing 
to  the  agency  from  that  portion  of  the  project. 

(e)  In  order  to  assure  full  repayment  (with  interest)  to  the  State,  each  con- 
tracting agency  shall  be  liable  for  an  amount  not  less  than  the  aforementioned 
allocated  cost  regardless  of  water  use. 

(f)  In  order  to  insure  against  inequities  in  cost  allocation  resulting  from  actual 
relative  amounts  of  water  use  by  various  agencies  differing  from  the  estimates  upon 
which  the  cost  allocations  were  based,  some  method  should  be  provided  whereby 
the  allocations  can  be  later  adjusted  to  reflect  the  effects  of  actual  water  usage. 
One  reasonable  method  of  accomplishing  this  objective  would  be  to  require  any 
agency  using  more  water  than  the  estimated  amount  upon  which  the  original  cost 
allocation  was  based  to  pay  for  such  excess  usage  at  a  rate  per  acre-foot  equal  to 
that  necessary  to  amortize  project  cost  on  the  basis  of  the  estimated  water  demands 
utilized  in  making  the  original  cost  allocations. 

(g)  If  all  areas  which  may  reasonably  be  expected  to  be  served  from  a  given 
conveyance  project  do  not  enter  into  a  repayment  contract  with  the  state  prior 
to  construction  of  the  project,  the  portion  of  the  cost  properly  allocated  to  such 
initial  uoncontracting  area  shall  be  borne  by  the  State  as  a  whole,  and  these  costs 
borne  by  the  State  shall  be  repaid  with  interest  at  such  time  as  the  area  decides  to 
use  water. 

(h)  A  contracting  local  agency  should  provide  capital  in  such  amounts  as  it  is 
capable  of  raising  in  order  to  meet  all  or  a  portion  of  its  allocation  of  the  total  cap- 
ital cost  of  the  project,  provided  that  there  are  other  sources  of  capital  available  to 
the  given  agency  at  terms  comparable  to  the  terms  available  through  state  financing. 

In  this  regard,  it  should  be  noted  that  the  1958-59  assessed  valuation  of  lands  and 
improvements  in  the  Alameda  County  Water  District  is  approximately  $72,000,000. 
Bonded  indebtedness  of  the  district  is  appi'oximately  $4,000,000,  including  bonds 
authorized  but  not  yet  sold.  In  addition,  there  is  an  overlapping  bonded  indebtedness 
of  approximately  $19,000,000,  including  bonds  authorized  but  not  yet  sold.  In  view 
of  this  high  overlapping  debt,  and  in  view  of  the  additional  overlapping  debt  which 
will  undoubtedly  have  to  be  incurred  in  providing  adequate  services  for  this  rapidly 
growing  urban  area,  we  have  been  advised  by  our  financial  consultants  that  bonds 
sold  by  the  district  to  raise  any  substantial  amount  of  capital  for  water  development 
would  probably  incur  an  interest  rate  of  about  five  percent  under  present  market 
conditions.  Therefore,  we  do  not  feel  that  the  Alameda  County  Water  District  has 
the  financial  capability  to  provide  any  significant  amount  of  capital  at  this  time. 

(i)  The  State  should  allow  use  of  its  credit  to  raise  the  portion  of  the  project 
capital  costs  allocated  to  agencies  which  do  not  presently  have  adequate  financial 
ability  to  provide  the  necessary  capital. 

(j)  If  possible,  a  local  agency  making  use  of  the  State's  credit  for  its  allocated 
capital  cost  should  repay  its  allocation  to  the  State  with  interest  on  the  basis  of 
uniform  annual  payments  over  the  project  repayment  period. 

(k)  When  initial  water  demands  of  a  local  agency  are  very  low  compared  to  their 
average  demands  over  the  project  repayment  period,  and  when  equal  annual  repay- 
ments would  be  an  unduly  heavy  financial  burden  during  the  early  years,  the  State 
should  allow  the  agency  to  delay  repaying  a  portion  of  their  allocated  costs  until 
such  time  as  water  demands  have  increased  sufficiently  to  allow  the  agency  to  fully 
repay  their  share  of  the  cost.  However,  when  the  water  demands  have  increased 
sufficiently,  the  local  agency  should  fully  reimburse  the  State  for  the  increased 
interest  costs  accruing  to  the  State  as  a  result  of  the  State  carrying  a  portion  of 
the  local  agency's   allocation  during  the  early  years. 
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(I)  Upon  repayment  to  the  State  of  the  full  capital  cost  of  a  given  conveyance 
project,  the  contracting  local  agencies  shall  thereafter  be  relieved  of  paying  that 
portion  of  their  cost  chargeable  to  recovery  of  capital  by  the  State. 

(m)  In  addition  to  the  aforementioned  allocated  capital  costs  and  fixed  operation 
and  maintenance  costs,  each  contracting  agency  should  pay  the  incremental  operation 
costs  necessary  to  deliver  water  to  the  given  agency,  such  as  pumping  costs,  etc. 

(Attached  to  the  district's  recommendations  was  a  draft  allocation  of  costs  for  tli<! 
South  Bay  Aqueduct  and  proposed  repayment  schedules.) 

(Transcript  of  August  28,  11)58,  page  79.) 

STATEMENT  OF  KARL  WENTE 
Zone  7,  Alameda  County  Flood  Control  and  Water  Conservation  District 

Zone  Xo.  7  of  the  Alameda  County  Flood  Control  and  Water  Conservation  District 
is  an  area  of  some  425  square  miles  comprising  the  eastern  portion  of  Alameda 
County.  It  includes  the  cities  of  Livermore  and  Pleasanton  and  the  unincorporated 
communities  of  Dublin,  Sunol,  Altamont  and  Mountainliouse.  One  of  the  major 
purposes  for  which  the  zone  was  formed  was  to  provide  an  agency  to  co-operate  with 
the  State  for  the  importation  of  water  into  the  zone.  Tlie  board  of  directors  has 
indicated  its  willingness  to  deal  with  the  State  for  this  purpose. 

Zone  No.  7  has  an  assessed  valuation  of  nearly  $35,000,000.  Tlie  area  is  primarily 
agricultural,  but  in  recent  years  has  entered  into  a  period  of  growth  that  will 
ultimately  lead  to  urban  development.  Included  in  the  area  are  the  University  of 
California  Radiation  Laboratory,  the  Vallecitos  Atomic  Power  Laboratory  of  the 
General  Electric  Company  and  many  other  growing  industries.  Zone  No.  7  has  a 
great  potential  for  growth  if  a  firm  water  supply  is  available. 

The  principal  source  of  water  is  presently  from  the  vast  underground  reservoir. 
This  reservoir,  while  it  has  served  adequately  in  the  past,  cannot  support  the 
development  that  the  future  holds  for  this  area. 

The  position  of  the  zone  board  of  directors  can  be  stated  by  the  following  points: 

1.  The  zone  has  been  established  to  be  the  local  agency  to  deal  with  the  State  in 
regard  to  water  importation  in  its  area. 

2.  Due  to  low  supplemental  water  requirements  in  the  early  years  of  the  project 
pay-out  period,  the  zone  favors  a  method  of  repayment  where  the  zone  is  charged 
a  lixed  amount  per  acre-foot  of  water  delivered  according  to  a  predetermined  esti- 
mated demand  schedule.  The  period  of  reimbursement  should  be  50  years. 

3.  The  users  of  water  for  municipal  and  industrial  purposes  should  repay  their 
allocated  shares  of  the  maintenance  and  operation  costs,  the  pumping  costs,  and  the 
project  costs  with  interest. 

4.  The  users  of  water  for  agricultural  purposes  should  repay  their  allocated  shares 
of  the  maintenance  and  operation  costs,  the  pumping  cost,  and  the  project  construc- 
tion costs  without  interest.  It  is  felt  that  the  interest  cost  on  agricultural  water 
should  be  borne  by  the  State  as  a  whole  from  general  state  tax  revenues. 

5.  The  cost  of  nonreimbursable  items  should  be  borne  by  the  entire  state  or  federal 
funds. 

6.  Any  policies  that  the  State  establishes  regarding  tlie  sale  or  distribution  of 
water  should  be  uniform  throughout  the  State. 

7.  At  present  the  zone  is  not  linancially  able  to  provide  a  portion  of  the  capital 
required  to  construct  the   South  Bay   Aqueduct. 

8.  It  is  felt  that  the  Soutli  Bay  Aqueduct  should  be  maintained  and  operated  by 
the  State,  since  a  number  of  local  agencies  will  be  contracting  with  the  State. 

9.  The  South  Bay  Acpieduct  service  area  faces  the  problem  of  providing  a  firm 
water  supply  for  the  estimated  demands  50  years  into  the  future.  The  solution  is 
a  project  of  such  magnitude  tliat  it  would  be  a  burden  to  the  local  agencies  under 
tiie  financial  limitations  of  these  agencies.  Therefore,  the  board  of  directors  feels 
that  the  State,  through  its  ability  to  obtain  better  financial  terms,  should  be  the 
constructing   agency. 

(Transcript  of  August  2S,  l!»r>S,  jiage  KKi.) 
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STATEMENT  OF  PLEASANTON  TOWNSHIP  COUNTY  WATER  DISTRICT 
Filed  With  the  Subcommittee  by  Letter  of  October  10,  1958 

Pleasanton  Township  County  Water  District  was  organized  as  a  county  water 
district  under  state  law  in  1914.  It  comprises  an  area  of  about  13,000  acres  of  land 
around,  and  including  the  City  of  Pleasanton  in  the  Liverraore-Amador  valleys  of 
southern  Alameda  County.  The  assessed  valuation  of  the  properties  in  the  district 
is  $9,245,000.  The  district  owns  and  operates  two  wells  which  supply  part  of  the 
water  required  for  domestic  and  industrial  uses  in  the  City  of  Pleasanton.  The 
district  overlies  a  vast  groundwater  basin  which  is  the  sole  source  of  water  to  the 
laud  within  its  boundaries.  The  Pleasanton  Township  County  Water  District  was 
organized  to  preserve  and  protect  the  water  rights  of  the  lands  within  its  boundaries. 

Land  use  within  the  district  is  still  predominantly  agricultural,  but  the  economy 
of  the  area  is  beginning  to  change.  Residential  development  with  attendant  com- 
mercial and  industrial  activities  is  commencing  both  within  the  district  and  in  the 
surrounding  area.  The  district  plans  to  make  water  available  to  meet  the  needs  of 
this  changing  economy. 

The  underground  water  basin  has  in  the  past  been  sufficient  for  the  needs  of  the 
lands  in  the  district,  but  this  condition  is  changing  and  the  basin  is  now  being 
overdi-awn.  To  support  expected  industrial  and  residential  development,  a  firm 
supplemental  water  supply  is  needed.  Recognizing  this,  the  district  has  launched  a 
program  for  development  and  conservation  of  local  water  supplies  and  has  aggres- 
sively supported,  and  still  supports,  the  development  of  the  South  Bay  Aqueduct  of 
the  Feather  River  Project. 

In  order  to  develop  the  local  water  supply,  the  district  has  entered  into  a  co- 
operative arrangement  with  the  Alameda  County  Water  District  for  capturing, 
preserving  and  putting  to  beneficial  use  the  surplus  waters  of  the  Arroyo  del  "Valle. 
This  project,  for  which  the  district  has  received  a  permit  from  the  State  Water 
Rights  Board,  includes  the  construction  of  a  45,000-acre-foot  reservoir  at  Sanatorium 
Dam  site  on  the  Arroyo  del  Valle.  This  reservoir  can  also  serve  as  an  integral  and 
essential  part  of  the  South  Bay  Aqueduct  as  a  regulatory  reservoir  and  it  is  included 
in  the  State's  plans  for  this  purpose.  It  is  expected  that  this  project  will  serve  to 
meet  the  district's  water  needs  only  for  the  next  5  to  10  years.  It  is  apparent  that 
development  of  local  water  supplies,  although  desirable  and  essential,  is  not  the  final 
answer.  The  ultimate  development  of  the  district  and  its  surrounding  service  area 
necessitates  importation  of  water  from  an  outside  source. 

The  district  presently  has  no  bonded  indebtedness,  but  to  develop  the  Arroyo  del 
Valle  project,  even  with  hoped  for  financial  aid  from  the  Federal  Government,  will 
require  bonding  to  the  district's  capacity.  The  directors  of  the  district,  therefore,  do 
not  believe  that  a  project  for  importation  of  water  into  the  district  can  be  financed, 
in  any  part,  by  direct  taxation  upon  the  properties  within  the  district. 

In  answer  to  the  subcommittee's  specific  questions  regarding  state  water  projects 
and  with  particular  reference  to  the  South  Bay  Aqueduct  project  the  directors 
of  the  district  believe  : 

1.  That  where,  as  here,  there  are  existing  public  agencies  having  adequate 
powers  and  willing  to  contract  with  the  State  for  repayment  of  project  costs,  no 
new  agency  should  be  created.  Pleasanton  Township  County  Water  District  has 
the  power  to  contract  with  the  State  for  such  purposes  and  is  willing  to  do  so  to 
the  extent  of  its  ability  and  its  need  for  imported  waters  as  such  need  arises. 

2.  That  the  South  Bay  Aqueduct,  a  facility  that  will  serve  water  to  a  number 
of  separate  local  agencies,  should  be  operated  by  the  State. 

3.  That  the  State  should  be  reimbursed  in  full  for  those  portions  of  the  project 
cost  related  to  the  conveyance  of  water  by  the  agencies  contracting  for  and 
receiving  water  from  the  project,  except  that  because  of  the  statewide  benefits  of 
the  program,  the  State  should  absorb  the  initial  costs  of  rights-of-way  and  site 
acquisitions  on  a  nonreimbursable  basis.  To  the  extent  that  any  project  has  other 
features  that  are  of  general  benefit  such  as  for  recreation  and  preservation  of 
wildlife,  the  cost  thereof  should  be  borne  on  a  statewide  basis  and  be  not  reim- 
bursable by  the  local  agencies  contracting  for  water.  No  local  agency  should  be 
required  to  reimburse  the  State  for  the  costs  of  any  part  of  a  project  not  related 
to  the  servicing  of  water  to  that  agency. 

4.  That  the  reimbursable  costs  of  a  project  be  repaid  with  interest  except  that 
the  portion  of  a  project  devoted  to  conveying  water  for  agricultural  use  would  be 
interest  free. 
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5.  That  the  reiinbursemont  period  be  not  less  than  50  years  and  that  reimburse- 
ment be  accomplished  by  the  fixing  of  a  per-acre-foot  charge  for  water  delivered, 
based  on  a  schedule  of  estimated  demand  for  all  tlie  area  to  be  served  by  a  project 
whether  in  an  organized  agency  or  not  at  inception  of  the  project.  Such  a  policy 
would  be  designed  to  reimburse  the  State  in  full  within  the  reimbursement  period, 
but  would  spare  lands  not  requiring  water  from  the  burden  of  financing  a  water 
supply   until   the  need  therefore  arises. 

6.  That  the  State  adopt  principles  and  policies  for  financing  projects,  and  for 
sale  and  distribution  of  water  that  can  be  applied  uniformly  throughout  the  State 
so  that  all  areas  in  the  State  may  be  equitably  treated. 

(Letter  dated  October  10,  1058.) 

STATEMENT  OF  HOWARD  CAMPEN 
County  of  Santa  Cloro 

The  Board  of  Supervisors  of  Santa  Clara  County  herewith  submits  its  views 
and  answers  to  the  questions  contained  in  the  material  transmitted  with  vour 
letter  of  July  30,  105S. 

We  feel  that  irrigation  water  users  should  repay,  in  full,  their  allocated  con- 
struction costs  and  interest  charges.  Our  reasoning  is  that  water  is  a  commodity 
which  should  be  sold  at  a  fair  but  consistent  price.  However,  this  should  not  be 
construed  to  mean  that  irrigation  water  users  would  be  paying  for  water  treatment 
or  distribution  lines  which  would  be  added  to  the  cost  of  untreated  water  when 
sold  to  urban  users. 

In  Santa  Clara  County  the  local  organization  which  would  be  used  to  repay  the 
project  construction  costs  would  be  the  Santa  Clara  County  Flood  Control  and 
Water  Conservation  District.  This  is  a  countywide  district  governed  by  the  Board 
of  Supervisors  of  Santa  Clara  County. 

It  is  the  district's  intent  to  act  as  a  purchaser  of  water  from  the  state  or  federal 
agency  stipplying  such  water,  and  to  act  as  wholesaler  of  such  water  to  local  water 
conservation  districts,  water  distribution  districts,  city  water  companies  and  private 
water  companies  wishing  to  purchase  water  from  the  district.  The  method  of  pay- 
ment hereby  proposed  is  one  whereby  the  district  would  pay  a  fixed  number  of 
dollars  per  acre-foot  used. 

We  do  not  feel  that  a  local  organization  should  assume  responsibiilty  for  opera- 
tion and  maintenance  of  the  aqueduct.  No  single  Avater  agency  exists  which 
effectively  covers  the  service  area  of  the  South  Bay  Aqueduct.  We  do  not  wish  to 
imply,  however,  that  the  local  agency  should  be  relieved  of  its  fair  share  of  opera- 
tion and  maintenance  costs  which  would  be  included  as  part  of  the  water  cost. 

We  do  not  feel  that  there  is  a  great  possibility  that  our  locality  or  areas  to  be 
benefited  by  imported  water  could  raise  a  part  of  the  capital  required  to  construct 
the  South  Bay  Aqueduct.  We  feel  that  the  proper  method  to  repay  the  cost  of  the 
aqueduct  maintenance  and  operation  is  from  the  sale  of  water  which  should  be 
priced  so  that  over  a  50-year  period  the  project  has  paid  for  itself.  We  do  not 
feel  that,  in  addition  to  paying  a  fair  price  for  water  (as  well  as  normal  income 
taxes  which  would  finance  either  a  state  or  federal  project),  local  taxpayers  should 
also  be  required  to  undergo  additional  property  taxes  through  local  bonded 
indebtedness. 

We,  in  Santa  Clara  County,  feel  that  we  should  support  either  a  state  or  a 
Bureau  of  Reclamation  project  to  serve  the  South  Bay  area.  We  would  also  support 
a  co-operative  program  between  the  State  and  the  Federal  Government.  We  are 
solidly  bcliind  the  present  state  water  plan  as  suggested  l»y  the  Division  of  Water 
Resources,  but  we  al.so  feel  that  a  co-operative  slate  and  federal  program  which 
accomplishes  the  same  jiurposcs  sliould  also  be  supi)orted.  Santa  Clara  County 
needs  water;  subject  to  negotiations  with  local  water  distributors  and  purchasers, 
Santa  Clara  County  Flood  Control  and  Water  Conservation  District  stands  ready 
to  contract  with  the  State  of  California  for  the  purchase  of  water  at  a  set  schedule 
of  rates  for  amounts  of  water,  which  amounts  would  be  increasing  with  each  pass- 
ing year  and  which,  at  the  end  of  a  50-year  period,  would  repay  the  State  of  Cali- 
fornia for  Santa  Clara  County's  fair  share  of  the  costs  of  the  South  Bay  Aqueduct. 

(Transcript  of  August  28,  1958,  page  120.) 
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STATEMENT  OF  KEN  WILHELM 
Santa  Clara  Farm  Bureau 

For  the  last  several  years  our  testimony  before  this  overall  committee  has 
maintained  a  constant  direction.  We  wish  to  call  yonr  attention  to  the  previous 
years  of  testimony  as  nothing  yet  has  occurred  to  change  our  basic  stand.  As  I 
understand  the  purpose  of  the  two  meetings  in  the  Bay  area,  you  are  seeking 
information  on  financing  the  North  and  South  Bay  Aqueducts. 

Allow  me  to  place  our  position  clearly  before  you.  First  off,  we  have  not,  nor 
will  we  at  this  time  endorse  either  of  the  aqueduct  propositions  from  the  stand- 
point of  immediate  construction.  As  we  have  told  you  in  past  meetings,  we  are 
vitally  interested  in  the  development  of  all  the  available  engineering  information 
available  through  field  and  even  project  design  study.  We  want  accurate  cost 
figures,  both  construction  and  financing,  but  we  are  afraid  of  the  momentum  which 
the  development  of  such  figures  often  seems  to  imply.  Not  only  do  we  want  these 
cost  figures  for  the  aqueducts,  but  also  for  the  alternate  systems,  the  Pacheco  Pass 
diversion,  and  the  Reber  Plan  or  modifications  thereof  which  may  develop  through 
the  operation  of  the  Bay  Model  by  the  U.  S.  Corps  of  Engineers. 

In  1954  we  asked  the  forebearance  and  co-operation  of  the  committee  in  allowing 
the  people  of  Santa  Clara  County  sufficient  time  to  make  certain  that  the  Corps 
of  Engineers  could  develop  the  information  for  which  we  have  asked ;  that  our 
Tri-County  Autliority  and  Water  Conservation  Districts  be  given  time  to  develop 
the  information  we  have  asked  them  to  develop  in  co-operation  with  the  Bureau 
of  Reclamation  on  the  Pacheco  Pass  Diversion.  We  have  just  received  another 
$750,000  from  Congress,  which  brings  the  total  we  have  received  for  the  operation 
of  the  Bay  Model  and  its  studies  up  to  $2,600,000.  From  Congress  we  have  just 
received  enough  money  to  complete  the  Pacheco  Pass  Diversion  studies  which  will 
cost  in  the  neighborhood  of  .$400,000.  In  1954  we  estimated  that  it  would  be  1960 
before  we  were  prepared  to  place  before  the  people  of  our  area  all  of  the  information 
regarding  the  alternates  of  the  Reber  Plan,  the  Pacheco  Pass  Diversion  and  the 
aqueducts.  To  our  best  knowledge,  nothing  has  transpired  to  change  the  timetable 
which  we  set  up  in  1954. 

We  understand  your  interest  in  seeking  information  on  financing  the  South  Bay 
Aqueduct.  We  are  also  interested  in  this  information.  We  are  especially  interested 
in  that  the  farmers  whom  I  represent  will  be  the  people  who  pay  for  most  of  the 
water  which  will  be  used  after  it  is  once  imported  by  one  of  these  systems,  or  a 
combination  thereof.  We  have  waited  this  long  and  we  are  not  about  to  be 
stampeded.  We  are  still  waiting  for  accurate  information  from  the  State  of  Cali- 
fornia in  regard  to  the  exact  costs  of  water  which  might  be  available  to  the  aque- 
ducts. We  hope  that  this  information  will  be  developed  by  1960  so  that  our  delibera- 
tions will  not  be  delayed. 

There  is  another  factor  on  which  we  will  have  rather  accurate  information  by 
1960  and  that  is,  how  much  farmland  in  our  county  is  going  to  remain  farmland 
as  against  how  much  of  it  will  be  replaced  by  subdivision.  This  innocent-sounding 
statement  is  the  "Achilles  heel"  of  any  actions  which  might  be  taken  now,  because 
without  this  information  no  one  can  accurately  estimate  how  much  imported  water 
we  are  going  to  need.  At  present  we  are  working  in  co-operation  with  the  various 
municipal  and  private  domestic  water  suppliers  in  the  area  and  with  city  govern- 
ments and  others  to  develop  these  figures.  We  have  also  been  working  with  the  U.  S. 
Department  of  Agriculture  and  other  federal  organizations  to  make  certain  this 
information  will  be  available  by  1960. 

At  this  point  I  would  like  to  make  an  aside  from  our  written  commentary,  and 
that  is  the  fact  that  December  of  1960  is  also  the  date  in  which  we  very  informally 
have  agreed  with  the  representatives  of  the  San  Francisco  Water  Department  for 
a  deadline  date  for  letting  them  know  what  areas  in  Santa  Clara  County  we  wish 
or  feel  that  they  should  tool  up  to  service,  or  whether  we  will  ask  them  at  that 
time  to  not  consider  serving  certain  areas.  This  is,  as  I  say,  an  infoi-mal  discussion 
which  has  been  held  with  the  leadership  and  it's  going  to  depend  upon  the  price 
structure,  availability,  future  bond  issues  that  the  City  of  San  Francisco  will  have 
to  contemplate,  participation  in  contracts,  a  great  number  of  details  which  we 
believe  we  will  be  able  to  very  successfully  work  out.  Now,  this  is,  of  course, 
given  the  co-operation  of  the  city  and  the  willingness  of  all  people  concerned.  So 
I  am  using  1960  as  a  target  date.  We  started  in  1954,  and  we  believe  that  the 
information  we  are  trying  to  prepare  on  all  phases,  all  fronts,  will  be  available 
by  December  of  1960. 
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Somewhere  in  the  deliberations  concerning  financing,  you  must  recognize  the 
basic  truth,  and  that  is  that  only  those  fosts  of  development  which  can  be  truth- 
fully ascribed  to  general  good  can  be  written  off  as  nonreimbursable  items.  Any 
program  which  is  developed  which  will  have  stability  must  provide  for  a  proper 
system  of  repayments.  We  will  state  this,  that  we  believe  the  ultimate  user  must  pay 
his  fair  share  of  the  costs  of  development.  We  cannot  envisage  a  system  which 
provides  for  subsidization  without  fair  consideration  of  the  factors  of  use.  By  19G0 
at  the  time  we  have  the  information  developed  from  all  sources  we  hope  to  be  able 
to  present  your  committees  with  what  we  consider  a  fair  and  just  approach  to  such 
financing  problems,  and  parenthetically,  one  which  we  as  farmers  can  live  up  to 
and  not  finish  by  going  broke  in  trying  to  live  up  to  it.  Interest  free  or  extremely 
low  interest  money,  may  be  one  of  the  things  we  suggest  at  that  time  and  this 
purely  on  the  basis  of  conservation  of  a  natural  resource.  When  Assemblyman 
Allen  introduced  his  Tidelands  Oil  Funds  bills  we  urged  that  such  moneys  be  ear- 
marked for  the  development  of  water  projects  as  these  were  funds  which  were 
coming  from  the  destruction  of  a  natural  resource  and  therefore  should  be  used* 
to  help  maintain  and  rebuild  other  natural  resources.  Just  what  type  of  revolving 
fund  and  prorating  systems  of  nonreimbursable  costs  can  be  developed  will  remain 
for  serious  study  for  at  least  the  next  couple  of  years. 

(Transcript  of  August  2S,  1!)jS,  page  135.) 

STATEMENT  OF  ALBERT  HENLEY 
Santa  Clara-Alomeda-San  Benito  Water  Authority 

The  Santa  Clara-Alaraeda-San  Benito  Water  Authority,  herein  called  "the  water 
authority,"  represents  areas  in  Santa  Clara  and  San  Benito  Counties  which  need 
imported  water.  These  areas  are  in  the  Santa  Clara  Valley  Water  Conservation 
District,  in  Santa  Clara  County,  and  iu  the  San  Benito  County  Water  Conserva- 
tion and  Flood  Control  District  in  San  Benito  County. 

The  proposed  entry  of  the  State  of  California  into  the  field  of  water  project 
construction  representing,  as  it  does,  a  complete  break  with  traditional  forms  in 
this  State  of  public  water  production,  management  aud  sale,  should  be  studied  with 
great  care.  The  pattern  of  such  development,  heretofore  followed  with  spectacular 
success,  has  been  one  of  local  responsibility  and  local  financing  by  regional  agencies 
created  for  the  purpose.  Without  minimizing  the  great  role  (past,  present  and 
future),  of  the  Federal  Government,  particularly  in  the  Central  Valley  Project, 
it  is  instructive  to  recall  that  sums  expended  from  federal  sources  have  been  com- 
paratively minor  in  the  grand  total  of  water  development  and  beneficial  use  in 
California. 

The  water  authority  suggests  that  the  only  sound  procedure  for  the  State  to 
follow  in  building  a  project  is  to  identify  and  contract  with  that  project's  bene- 
ficiaries as  a  prior  condition.  The  question  of  maintenance  and  operation  can  be  a 
matter  of  agreement   at   that  time. 

This  authority  has  assumed  in  all  of  its  planning  that  benefited  lands  and  users 
will  pay  the  costs  of  a  desired  project,  whether  wholly  built  by  local  effort  or  by 
state  or  federal  agencies  or  by  any  combination  of  these.  It  is  further  assumed  that 
as  to  projects  constructed  by  the  State,  full  recognition  will  be  given  to  those 
benefits  accruing  therefrom  which  may  fairly  be  characterized  as  statewide,  by  the 
proper  use  of  grants-in-aid  and  the  assignment  of  nonreimbursable  costs.  In  such 
circumstances  the  State's  contribution  could  include  planning,  design,  engineering 
and  lands  and  rights-of-way  expenses. 

The  most  practical  aud  equitable  means  of  financing  the  cost  of  local  water  im- 
portation is  presently  under  study  by  the  water  authority.  Conclusions  are  not  yet 
available  but  the  authority  will  be  glad  to  forward  the  results  to  your  committee 
as  soon  as  possible.  In  general,  however,  the  following  considerations  should  be 
applicable  to  state-sponsored  water  projects  for  the  authority  area : 

(a)  Areas  should  pay  their  fair  share  of  the  cost  of  projects  from  which  they 
receive  benefits. 

(b)  The  proven  and  familiar  means  of  local  financing  should  be  adhered  to 
wherever  possible ;  in  any  event  local  agencies  should  i)e  free  to  choose  their  own 
financing   methods. 

(c)  The  particular  local  agencies  unified  under  this  authority  would  be  respon- 
sible for  funds  for  construction  or  repayment.  The  authority  itself  is,  in  the  present 
state  of  legislation,  a  representative  investigating  and  negotiating  agency  only. 
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(d)  It  seems  probable  that  these  member  districts  will  use  a  combination  of 
general  taxation  and  direct  charges  for  the  purpose. 

(e)  The  ability  of  the  districts  represented  by  the  water  authority  to  pay  allo- 
cated construction  costs  cannot  be  determined  until  these  costs  are  known.  No  diflS- 
culty  is  anticipated  if  costs  remain  in  the  order  of  current  estimates. 

(f)  Water  pricing  should  reflect  the  public  policy  of  securing  its  beneficial  use. 
This  means  that  water  cannot  be  offered  at  rates  which  will  make  its  use  un- 
economic. 

(g)  A  project  should  not  be  undertaken  until  it  can  be  anticipated  that  its 
reimbursable  costs  will  be  recoverable  from  the  project's  beneficiaries. 

(h)   Generally,  feasibility  should  be  determined  on  a  project-by -project  basis. 

The  authority  has  favored  federal-state  co-operation  in  the  San  Luis  project  and 
has  supported  House  Joint  Resolution  585  (Eugle-Gubser),  recently  passed  by  the 
Second  Session  of  the  Eighty-fifth  Congress.  The  resolution  directs  a  bureau  study 
of  a  Pacheco  Tunnel  aqueduct.  Much  work  on  this  investigation  has  already  been 
done  by  the  authority,  to  the  extent  that  probable  feasibility  is  indicated.  The 
results  of  this  study  and  of  all  other  authority  investigaions  have  been  shared  wih 
and  subjected  to  the  review  of  the  State.  The  authority  has  furnished  to  the  State 
Department  of  Water  Resources  a  comprehensive  report  on  the  supplemental  water 
needs  of  its  constituent  agencies  and  neighboring  areas.  Recently  the  department 
issued  a  report  on  the  South  Bay  Aqueduct  in  which  it  was  recommended  that  the 
conduit  end  near  Milpitas  and  that  a  distribution  system  be  designed  to  serve  the 
lauds  and  municipalities  of  northern  Santa  Clara  County  over  the  pressure  zone. 
The  authority  is  presently  proceeding  with  such  a  design  and  will  soon  have  cost 
estimates  and  a  feasibility  report  available.  Data  on  the  cost  and  feasibility  of 
water  distribution  to  the  same  areas  from  the  Pacheco  Alternate  route  is  being 
simultaneously  gathered  for  firm   and   practical  comparison. 

The  $10  million  budget  item  requested  by  the  State  Department  of  Water  Re- 
sources for  the  initial  portion  of  the  South  Bay  Aqueduct  was  supported  by  formal 
resolution  of  the  authority's  board.  It  was  recognized  that  the  need  of  Contra  Costa 
and  Alameda  Counties  is  great  and  that  the  first  part  of  this  project  will  be  neces- 
sary in  any  event.  The  water  authority  also  urged  that  a  like  sum  be  appropriated 
for  a  beginning  of  the  Pacheco  Alternate  if  closer  study  should  confirm  feasibility. 
However,  no  funds  for  either  purpose  were  voted  by   the  Legislature. 

The  present  position  of  the  water  authority  is  that  the  feasibility  study  of  the 
Pacheco  Tunnel  Aqueduct  should  be  completed  as  rapidly  as  possible.  If  it  is  dem- 
onstrated that  this  is  the  means  by  which  Santa  Clara,  San  Benito,  Santa  Cruz 
and  Monterey  areas  of  need  can  be  best  and  soonest  served  the  aqueduct  should  be 
built  at  once  by  the  agency  which  can  do  it  to  the  greatest  public  advantage,  con- 
sidering both  cost  and  time.  The  initial  source  of  water  for  such  a  conduit  would 
be  surplus  now  available  in  the  Delta-Mendota  Canal.  But  this  is  assumed  to  be 
an  interim  supply  and  the  authority  is  relying  on  the  Feather  River  Aqueduct  for 
the  firm  permanent  source  our  member  agencies  will  ultimately  require. 

(Mr,  Henley,  by  letter  of  September  15,  19.58,  supplied  the  subcommittee  with 
the  following  additional  material  on  ground  water  overdraft  in  Santa  Clara  County.) 
Since  completion  of  the  water  conservation  district's  two  most  recent  storage 
projects  (Anderson  and  Lexington  in  1950  and  1952  respectively)  the  ground 
water  level  has  been  relatively  stable.  In  periods  of  average  rainfall  there  is  no 
overdraft  at  all.  This  year,  for  example,  the  average  water  level  is  18  feet  above 
last  year  at  the  same  date,  which  represents  a  recharge  of  90,000  acre-feet. 

This  is  not  to  say  we  do  not  need  to  import  water ;  we  do.  But  the  reasons  are 
that  we  must    (a)    refill  the  underground  reservoir  and    (b)    serve  growing  mu- 
nicipal needs  which  the  underground  will  not  be  able  to  support. 
(Transcript  of  August  28,  1958,  page  150.) 

STATEMENT  BY  J.  H.  TURNER 
San  Francisco  Water  Department 

In  1913  the  Raker  Act  was  passed,  enabling  us  to  ocieupy  public  lands  in  Yoscmite 
National  Park  ;  by  1916  serious  work  was  gotten  under  way,  and  the  Hetch-Hetchy 
water  was  brought  into  the  Bay  area  in  1934.  It  was  the  policy  of  the  city  fathers 
to  offer  to  any  agency  along  the  line  of  its  aqueduct  within  the  Bay  area  sucli 
supplemental  domestic  and  commercial  water  as  they  desired.  Over  the  years  San 
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Somewhere  in  the  deliberations  concerning  financing,  you  must  recognize  the 
basic  truth,  and  that  is  that  only  those  rosts  of  development  which  can  be  truth- 
fully ascribed  to  general  good  can  be  written  off  as  nonreimbursable  items.  Any 
program  which  is  developed  which  will  have  stability  must  provide  for  a  proper 
system  of  repayments.  We  will  state  this,  that  we  believe  the  ultimate  user  must  pay 
his  fair  share  of  the  costs  of  development.  We  cannot  envisage  a  system  which 
provides  for  subsidization  without  fair  consideration  of  the  factors  of  use.  By  1960 
at  the  time  we  have  the  information  developed  from  all  sources  we  hope  to  be  able 
to  present  your  committees  with  what  we  consider  a  fair  and  just  approach  to  such 
financing  problems,  and  parenthetically,  one  which  we  as  farmers  can  live  up  to 
and  not  finish  by  going  broke  in  trying  to  live  up  to  it.  Interest  free  or  extremely 
low  interest  money,  may  be  one  of  the  things  we  suggest  at  that  time  and  this 
purely  on  the  basis  of  conservation  of  a  natural  resource.  When  Assemblyman 
Allen  introduced  his  Tidelands  Oil  Funds  bills  we  urged  that  such  moneys  be  ear- 
marked for  the  development  of  water  projects  as  these  were  funds  which  were 
coming  from  the  destruction  of  a  natural  resource  and  therefore  should  be  used 
to  help  maintain  and  rebuild  other  natural  resources.  Just  what  type  of  revolving 
fund  and  prorating  systems  of  nojireimbursable  costs  can  be  developed  will  remain 
for  serious  study  for  at  least  the  next  couple  of  years. 

(Transcript  of  August  28,  1958,  page  135.) 

STATEMENT  OF  ALBERT  HENLEY 
Santa  Clara-Alameda-San  Benito  Water  Authority 

The  Santa  Clara-Alameda-San  Benito  Water  Authority,  herein  called  "the  water 
authority,"  represents  areas  in  Santa  Clara  and  San  Benito  Counties  which  need 
imported  water.  These  areas  are  in  the  Santa  Clara  Valley  Water  Conservation 
District,  in  Santa  Clara  County,  and  in  the  San  Benito  County  Water  Conserva- 
tion and  Flood  Control  District  in  San  Benito  County. 

The  proposed  entry  of  the  State  of  California  into  the  field  of  water  project 
construction  representing,  as  it  does,  a  complete  break  with  traditional  forms  in 
this  State  of  public  water  production,  management  and  sale,  should  be  studied  with 
great  care.  The  pattern  of  such  development,  heretofore  followed  with  spectacular 
success,  has  been  one  of  local  responsibility  and  local  financing  by  regional  agencies 
created  for  the  purpose.  Without  minimizing  the  great  role  (past,  present  and 
future),  of  the  Federal  Government,  particularly  in  the  Central  Valley  Project, 
it  is  instructive  to  recall  that  sums  expended  from  federal  sources  have  been  com- 
paratively minor  in  the  grand  total  of  water  development  and  beneficial  use  in 
California. 

The  water  authority  suggests  that  the  only  sound  procedure  for  the  State  to 
follow  in  building  a  project  is  to  identify  and  contract  with  that  project's  bene- 
ficiaries as  a  prior  condition.  The  question  of  maintenance  and  operation  can  be  a 
matter  of  agreement  at   that   time. 

This  authority  has  assumed  in  all  of  its  planning  that  benefited  lands  and  users 
will  pay  the  costs  of  a  desired  project,  whether  wholly  built  by  local  effort  or  by 
state  or  federal  agencies  or  by  any  combination  of  these.  It  is  further  assumed  that 
as  to  projects  constructed  by  the  State,  full  recognition  will  be  given  to  those 
benefits  accruing  therefrom  which  may  fairly  be  characterized  as  statewide,  by  the 
proper  use  of  grants-in-aid  and  the  assignment  of  nonreimbursable  costs.  In  such 
circumstances  the  State's  contribution  could  include  planning,  design,  engineering 
and  lands  and  rights-of-way  expenses. 

The  most  practical  and  equitable  means  of  financing  the  cost  of  local  water  im- 
portation is  presently  under  study  l)y  the  water  authority.  Conclusions  are  not  yet 
available  but  the  authority  will  be  glad  to  forward  the  results  to  your  committee 
as  soon  as  possible.  In  general,  however,  the  following  considerations  should  be 
applicable  to  state-sponsored  water  projects  for  the  authority  area  : 

(a)  Areas  should  pay  their  fair  share  of  the  cost  of  projects  from  which  they 
receive  benefits, 

(b)  The  proven  and  familiar  means  of  local  financing  sliould  be  adhered  to 
wherever  possible  ;  in  any  event  local  agencies  should  be  free  to  choose  their  own 
financing  methods. 

(c)  Tiie  particular  local  agencies  unified  under  this  authority  would  be  respon- 
sible for  funds  for  construction  or  repayment.  The  autliority  itself  is,  in  the  present 
state  of  legislation,  a  representative  investigating  and  negotiating  agency  only. 
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(d)  It  seems  probable  that  these  nioinber  districts  will  us«  a  (xniihination  of 
general  taxation  and  direct  charges  for  the  purpose. 

(e)  The  ability  of  the  districts  represented  by  the  water  authority  to  pay  allo- 
cated construction  costs  cannot  be  determined  until  these  costs  are  known.  No  diflS- 
culty  is  anticipated  if  costs  remain  in  the  order  of  current  estimates. 

(f)  Water  pricing  should  reflect  the  public  policy  of  securing  its  beneficial  use. 
This  means  that  water  cannot  be  offered  at  rates  which  will  make  its  use  un- 
economic. 

(g)  A  project  should  not  be  undertaken  until  it  can  be  anticipated  that  ils 
reimbursable  costs  will  be  recoverable  from  the  project's  beneiiciaries. 

(h)    Generally,  feasibility  should  be  determined  on  a  projeet-by-project  basis. 

The  authority  has  favored  federal-state  co-operation  in  the  San  Luis  project  and 
has  supported  House  Joint  Resolution  585  (Engle-Gubser),  recently  passed  by  the 
Second  Session  of  the  Eighty-fifth  Congress.  The  resolution  directs  a  bureau  study 
of  a  Pacheco  Tunnel  aqueduct.  Much  work  on  this  investigation  has  already  been 
done  by  the  authority,  to  the  extent  that  probable  feasibility  is  indicated.  The 
results  of  this  study  and  of  all  other  authority  investigaions  have  beeu  shared  wih 
and  subjected  to  the  review  of  the  State.  The  authority  has  furnished  to  the  State 
Department  of  Water  Resources  a  comprehensive  report  on  the  supplemental  water 
needs  of  its  constituent  agencies  and  neighboring  areas.  Recently  the  department 
issued  a  report  on  the  South  Bay  Aqueduct  in  which  it  was  recommended  that  the 
conduit  end  near  Milpitas  and  that  a  distribution  system  be  designed  to  serve  the 
lands  and  municipalities  of  northern  Santa  Clara  County  over  the  pressure  zone. 
The  authority  is  presently  proceeding  with  such  a  design  and  will  soon  have  cost 
estimates  and  a  feasibility  report  available.  Data  on  the  cost  and  feasibility  of 
water  distribution  to  the  same  areas  from  the  Pacheco  Alternate  route  is  being 
simultaneously  gathered  for  firm  and  practical  comparison. 

The  $10  million  budget  item  requested  by  the  State  Department  of  Water  Re- 
sources for  the  initial  portion  of  the  South  Bay  Aqueduct  was  supported  by  formal 
resolution  of  the  authority's  board.  It  was  recognized  that  the  need  of  Contra  Costa 
and  Alameda  Counties  is  great  and  that  the  first  part  of  this  project  will  be  neces- 
sary in  any  event.  The  water  authority  also  urged  that  a  like  sum  be  appropriated 
for  a  beginning  of  the  Pacheco  Alternate  if  closer  study  should  confirm  feasibility. 
However,  no  funds  for  either  purpose  were  voted  by   the  Legislature, 

The  present  position  of  the  water  authority  is  that  the  feasibility  study  of  the 
Pacheco  Tunnel  Aqueduct  should  be  completed  as  rapidly  as  possible.  If  it  is  dem- 
onstrated that  this  is  the  means  by  which  Santa  Clara,  San  Benito,  Santa  Cruz 
and  Monterey  areas  of  need  can  be  best  and  soonest  served  the  aqueduct  should  be 
built  at  once  by  the  agency  which  can  do  it  to  the  greatest  public  advantage,  con- 
sidering both  cost  and  time.  The  initial  source  of  water  for  such  a  conduit  would 
be  surplus  now  available  in  the  Delta-Mendota  Canal.  But  this  is  assumed  to  be 
an  interim  supply  and  the  authority  is  relying  on  the  Feather  River  Aqueduct  for 
the  firm  permanent  source  our  member  agencies  will  ultimately  require. 

(Mr.  Henley,  by  letter  of  September  15,  1958,  supplied  the  subcommittee  with 
the  following  additional  material  on  ground  water  overdraft  in  Santa  Clara  County.) 
Since  completion  of  the  water  conservation  district's  two  most  recent  storage 
projects  (Anderson  and  Lexington  in  1950  and  1952  respectively)  the  ground 
water  level  has  beeu  relatively  stable.  In  periods  of  average  rainfall  there  is  no 
overdraft  at  all.  This  year,  for  example,  the  average  water  level  is  18  feet  above 
last  year  at  the  same  date,  which  represents  a  recharge  of  90,000  acre-feet. 

This  is  not  to  say  we  do  not  need  to  import  water ;  we  do.  But  the  reasons  are 
that  we  must    (a)    refill  the  underground  reservoir  and    (b)    serve  growing  mu- 
nicipal needs  which  the  underground  will  not  be  able  to  support. 
(Transcript  of  August  28,  1958,  page  150.) 

STATEMENT  BY  J.  H.  TURNER 
San  Francisco  Water  Department 
In  1913  the  Raker  Act  was  passed,  enabling  us  to  occupy  public  lands  in  Yosemite 
National  Park  ;  by  1916  serious  work  was  gotten  under  way,  and  the  Hetch-Hetchy 
water  was  brought  into  the  Bay  area  in  1934.  It  was  the  policy  of  the  city  fathers 
to  offer  to  any  agency  along  the  line  of  its  aqueduct  within  the  Bay  area  such 
supplemental  domestic  and  commercial  water  as  they  desired.  Over  the  years  San 
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Francisco  has  been  tapping  their  transmission  lines  on  request  from  local  agencies 
and  delivering  water  to  suit  their  needs. 

We  have  supported,  very  definitely  supported,  the  construction  of  a  South  Bay 
aqueduct  to  hrinfj  Feather  Kiver  water  into  this  area,  because  our  own  analysis 
and  study  of  the  water  needs  of  the  area  indicate  that  additional  water  over  and 
above  local  sources,  over  and  above  Hetch-Hetchy  sources,  over  and  above  Mo- 
kelumne  sources  for  the  East  Bay,  will  be  required  in  the  area  that  you  are  con- 
sidering today.  We  fully  support,  policywise,  the  construction  of  a  South  Bay 
aqueduct.  We  have  been  accused  of  qualifying  that,  so  I  will  explain  the  qualifica- 
tion. We,  of  course,  cannot  support  highly  subsidized  water  being  l)rought  to  each 
and  every  one  of  San  Francisco's  consumers  in  competition  with  San  Francisco. 
It  is  perfectly  possible  that  the  State  may  conceivably  build  pipelines  and  distrib- 
uting reservoirs  and  other  facilities  to  the  ultimate  consumer  on  a  state-subsidized 
basis  and  run  direct  competition  to  San  Francisco,  thus  depreciating  substantially 
our  current  investment  in  the  water  supply. 

On  the  financial  side,  San  Francisco  has  financed  totally  its  project  without 
assistance  from  any  source.  We  have,  of  course,  entered  into  an  agreement  with 
the  United  States  Army  Engineers  to  furnish  them  flood  control,  for  which  they 
have  purchased  and  paid  us  for  the  space  we  provide  in  our  reservoirs.  We  are 
furnishing  water  to  all  of  our  consumers  at  cost  to  the  City  and  County  of  San 
Francisco.  There  is  another  important  feature :  San  Francisco  has  not  taken  one 
dollar  of  profit  from  the  operation  of  its  water  system.  It  has  operated  on  a  full 
"pay  as  you  go"  basis,  luckily  without  tax  support,  but  certainly  without  profit 
to  the  people  of  San  Francisco. 

(Transcript  of  August  28,  1958,  page  IGG.) 

STATEMENT  OF  JACK  PORT 
Contra  Costa  County  Water  Agency 

To  date  the  county  has  been  fortunate  in  obtaining  water  necessary  for  reaching 
its  present  state  of  development,  from  the  East  Bay  Municipal  Utility  District, 
California  Water  Service  Company,  the  East  Contra  Costa  Irrigation  District, 
Byron-Bothauy  Irrigation  District,  the  Contra  Costa  County  Water  District,  the  San 
Joaquin  River  and  Suisun  Bay  and  nominal  development  of  underground  supplies. 

The  southerly  and  southeasterly  portions  of  the  county  now  need  water  in  order 
to  develop.  The  southeasterly  portion  of  the  county  can  develop  through  orderly 
expansion  of  existing  districts,  provided  these  di.stricts  can  obtain  additional  water 
from  Old  River.  The  southern  portion  is  in  need  of  a  new  source  of  water  in  order 
to  begin  and  support  suburban  residential  developments,  for  which  it  is  well  suited. 

The  Contra  Costa  County  W^ater  Agency  submits  the  following  answers  to  ques- 
tions asked  by  the  committee  : 

Irrigation  water  users  should  pay  according  to  the  value  of  the  irrigated  crop  or 
land  potentiality.  It  is  evident  that  numerous  projects  proposed  for  state  construc- 
tion would  already  have  been  built  if  local  interests  could  have  financed  the  whole 
project  cost  through  normal  issuance  of  interest  bearing  bonds. 

Contra  Costa  County  has  two  alternatives  under  which  project  water  costs  could 
be  payed.  Firstly,  the  water  agency,  which  has  coniparal)le  powers  to  the  Solano 
County  District,  could  define  a  zone  of  benefit  to  assess  costs  against  that  zone  and 
act  as  the  agency  to  contract  with  (he  State  of  California  or  the  Bureau  of  Recla- 
mation. Secondly,  an  independent  improvement  district  or  zone  of  benefit  encom- 
passing only  the  actual  area  receiving  service  from  the  South  Bay  Aqueduct  could 
be  formed  for  the  purpose  of  financing.  It  is  recommended  that  the  payments  for 
water  be  made  under  a  contract,  wherein  specified  and  increasing  annual  quantities 
of  water  are  to  be  paid  for  each  year,  whether  used  or  not. 

It  would  be  impractical  for  a  local  Contra  Costa  County  organization  to  operate 
and  maintain  the  South  Bay  Aqueduct  facilities  for  two  major  reasons: 

(a)  The  South  Bay  A(iueduct  is  n  portion  of  the  California  Aqueduct  Plan  over 
which  the  State  would  exercise  controls,  at  the  proposed  Italian  Slough  or  Delta- 
Mendota  Canal  intakes  of  the  South  Bay  Aqueduct,  for  the  benefit  of  all  the  users 
of  the  entire  California  Aqueduct  System. 

(b)  The  South  Bay  Aqueduct  will  serve  many  counties  and  experience  to  date  in 
the  Bay  area  witii  multict)unty  agencies  has  been  disappointing. 

Contra  Costa  County  contends  that  the  area  benefited  should  be  the  area  charged 
with  responsibility  pertaining  to  local  participation  in   financing  of  water  supplies. 
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In  this  respect,  it  would  not  be  possible  to  raise  significant  capital  for  construction 
from  the  area  to  be  benefited.  The  area  which  needs  service  from  the  South  Bay 
Aqueduct  is  largely  undeveloped  and  will  remain  so  until  an  adequate  supply  of 
water  is  available.  The  area  to  be  served  consists  of  approximately  27,800  acres  with 
a  present  assessed  valuation  of  approximately  $1,700,000  and  an  overlapping  bonded 
indebtedness  of  $103,000  and  needs  ultimately  40,000  to  55,000  acre-feet  of  water 
per  year. 

The  portion  of  Contra  Costa  County  which  would  be  served  from  the  South  Bay 
Aqueduct  is  presently  largely  undeveloped  but  should  be  developed  for  suburban 
living.  Therefore,  it  would  be  impossible  to  locally  finance  construction  of  that  por- 
tion of  the  South  Bay  Aqueduct  needed  to  serve  the  area  without  placing  an  undue 
burden  on  the  taxpayers  of  the  entire  county,  including  those  who  would  not  directly 
benefit  from  such  facilities.  Therefore,  it  is  our  position  that  a  state  or  bureau 
project  is  the  only  feasible  means  by  which  the  area  can  be  served. 

A  portion   of  Contra   Costa   County   has   a   common   economic   interest  with   the 
Livermore  Valley  and  could  make  good  use  of  water  supplies  which  could  be  obtained 
with  the  construction  of  the  South  Bay  Aqueduct.  The  Contra  Costa  County  Water 
Agency  heartily  endorses  and  firmly  supports  construction  of  the  aqueduct. 
(Transcript  of  August  28,  1958,  page  205) 

LETTER  FROM  A.  T.  McLAUGHLIN 
North  Marin  County  Water  District,  Dated  October  14,  1958 

Since  the  purchase  of  surplus  water  from  Marin  Municipal  Water  District  only 
temporarily  solves  the  district's  supply  problem,  the  district  must  begin  work  on  a 
future  source  of  water  to  be  available  some  time  in  the  mid-1960's.  If  water  from 
the  North  Bay  Aqueduct  can  be  offered  at  a  relatively  firm  price  and  at  a  relatively 
firm  date,  the  district  would  be  in  a  position  to  decide  on  the  extent  to  which  it 
could  finance,  opei-ate  and  maintain  the  project.  However,  in  the  absence  of  firm 
project  plans  that  can  be  relied  upon,  the  district  must  attempt  to  develop  another 
source  of  supply  in  order  to  provide  water  to  meet  the  needs  of  its  ever-increasing 
population. 

SOUTHERN  CALIFORNIA  QUESTIONNAIRE 

HEARINGS   ON    PROJECT   REPAYMENT 

(The  following  questionnaire  was  the  basis  for  hearings  in 
Los  Angeles  and  San  Diego  on  December  3  and  4,  1958.) 

Since  the  subcommittee's  previous  hearings  this  year  were  devoted  primarily  to 
repayment  problems  of  irrigation  water  users  and  recreation,  the  following  questions 
have  been  consolidated  from  those  used  for  more  specialized  hearings  on  these  sub- 
jects. One  question  on  municipal  and  industrial  water  has  been  added.  The  subcom- 
mittee is  interested  in  securing  reactions  of  local  and  statewide  interests  to  the 
following  questions : 

1.  Do  you  feel  that  irrigation  water  users  should  repay  in  full  those  project  con- 
struction costs,  plus  interest,  which  are  properly  allocated  to  irrigation?  Should 
agricultural  areas  that  cannot  pay  full  irrigation  water  costs  be  excluded  from 
service  by  state  projects? 

2.  If  you  feel  that  irrigation  water  users  should  not  repay  in  full  all  allocated 
construction  costs,  plus  interest,  how  should  the  repayment  deficiency  be  met? 

3.  Providing  repayment  assistance  by  assessments  on  urban  and  municipal  areas 
adjacent  to  irrigated  acreages  which  indirectly  benefit  by  increased  sales  and 
commerce  resulting  from  irrigation  is  being  successfully  employed  by  the  Bureau 
of  Reclamation.  Do  you  feel  that  these  "conservancy  districts"  are  desirable 
for  state  projects? 

4.  Can  your  area  assist  the  State  in  financing  project  construction  by  advancing 
any  portion  of  the  construction  costs  of  a  project  or  facility  which  serves  your 
area?  Do  you  have  sufficient  assessed  valuation  to  advance  this  money  before 
the  project  is  in  operation? 

5.  Do  you  have  any  opinions  or  data  on  the  ability  of  a  recreational  industry  to 
repay  any  of  the  costs  involved  in  the  state  construction  of  water  projects 
which  store  water  especially  for  recreation  or  for  fish  and  wildlife?  If  you  feel 
that  any  repayment  of  these  costs  is  feasible,  to  what  extent  should  they  be 
repaid? 
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6.  Do  you  feel  that  operation  by  a  local  district  or  county  of  recreational  features 
of  state  projects  is  feasible  or  desirable? 

7.  Would  it  be  feasible  for  a  district  or  county  (o  collect  admission  fees  for  use  of 
the  recreational  features,  to  levy  taxes  against  resort  property,  cabins,  etc.,  or 
to  lease  land  for  private  develojmicnt  in  such  a  manner  as  to  raise  funds  to 
help  repay  project  construction  costs? 

8.  Do  you  feel  that  municipal  and  industrial  water  users  should  assist  irrigation 
rej)aynient  by  some  additional  charge  for  water  made  specifically  to  assist 
irrigation  water  users? 

October  15,  3958 

STATEMENT  OF  WILLIAM  S.  PETERSON 
Department  of  Water  and  Power,  City  of  Los  Angeles 

The  Department  of  Water  and  Power  of  the  City  of  Los  Angeles  has  the  responsi- 
bility of  furnishing  all  of  the  water  and  electricity  used  by  the  residential,  com- 
mercial and  industrial  consumers  of  Los  Angeles.  With  our  city's  population  now 
estimated  to  be  2,.'}97,000,  and  with  more  people  and  industries  coming  here  every 
month,  we  are  deeply  concerned  with  the  subject  of  financing  state  water  projects 
and  we  appreciate  the  opportunity  to  express  our  views  before  your  committee.  We 
believe  our  own  experience  may  provide  a  case  history  that  will  be  of  interest. 

The  financial  history  of  the  Department  of  Water  and  Power  shows  what  one 
publicly  owned  utility  in  one  city  of  the  Slate  has  done  in  building  and  paying  for  a 
large  system.  Our  growth  over  a  56-year  period  has  been  financed  essentially  by 
a  combination  of  bond  funds  and  revenues  from  sales  of  water  and  electric  services. 

Bonds  outstanding  as  of  Juiu'  W,  1958,  total  $.38.3,184,000.  These  serial  bonds  are 
scheduled  for  complete  maturity  by  1993  and  the  current  annual  maturity  is 
$15,976,000.  The  value  of  the  utility  plant  of  our  Ix)S  Angeles  Water  and  Power 
Systems,  less  depreciation,  on  June  30,  1958,  was  $798,518,409,  or  approximately 
one-half  of  the  estimated  cost  of  the  Feather  River  Project. 

On  May  14,  1957,  our  Board  of  Water  and  Power  Commissioners  adopted  a  state- 
ment of  financial  policies  for  state  water  projects  in  which  we  place  great  emphasis 
on  the  need  for  bond  backing  for  any  state  water  project.  Even  though  authorized 
for  a  specific  amount,  suflicient  to  guarantee  the  completion  of  the  project  by  such 
financing,  the  bonds  would  be  sold  only  in  the  amount  needed  to  carry  on  a  construc- 
tion project  time  table.  If  substantial  funds  become  availalde  from  state  and  federal 
sources,  conceivably  the  refjuired  bond  sales  would  be  considerably  reduced.  This,  of 
cour.se,  would  result  in  interest  savings,  which,  in  turn,  would  mean  lower  water 
costs  all  along  the  delivery  lines. 

It  is  a  matter  of  historical  record  that  local  agencies — both  public  and  private — in 
California  have  for  m.-iny  years  financed  the  full  cost  of  their  water  and  power  devel- 
opments. These  include  domestic  and  industrial  water  supply  and  irrigation  project.s. 
Because  the  magnitude  of  the  problem  has  increased  in  recent  years  there  has  been 
a  trend  for  local  agencies  and  communities  to  band  together  and  form  larger  districts 
to  cope  with  the  larger  projects  needed  today. 

In  considering  financing  of  California  state  projects,  we  should  keep  in  mind  two 
possiinlities  for  federal  financial  assistance.  One  is  the  recommendation  of  the  ad 
vi.sory  committee  appointed  by  I'resident  Ei.'^enbowcr  which  stated: 

"The  federal  government  should  encourage  nonfederal  initiation  and  assump- 
tion of  responsibility  for  construction  of  water  resources  jirojects.  This  encour- 
agement should  include  i)ayment  in  the  case  of  nonfederal  projects  of  the 
amount  that  would  have  i)een  nonreiml>ursalile  had  the  project  been  federally 
constructed,  and  the  making  or  guaranteeing  of  loans  to  nonfederal  int<'rests 
for  the  construction  of  projects,  and  other  appropriate  means." 

A  second  important  development  along  the  same  line  is  the  bill — H.R.  11544 — in- 
troduced by  Congressman  Clair  Kngle  on  .March  20.  195S,  which  would  have  the 
effecl  of  implementing  the  policy  recommended  by  the  I'resident's  advisory  commit- 
tee. Mr.  Kngli-'s  iiill  was  not  acted  on  duiing  tlie  last  session  of  Congress,  but  its 
principles  would  have  been  applic-ablc  to  Ibc  Stale  Peather  Biver  Project.  Briefly, 
tiiis  bill  would  enable  the  federal  government  to  advance  on  a  nonreimbursable  basis 
tlie  .•imount  of  money  in  a  project  chargeable  to  Hood  conlnil  and  would  provide 
interest-free  loans  fiom  Pnited  States  funds  fui-  the  jioition  of  a  project  allocated  to 
irrigation. 
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Inasmuch  as  the  State  of  California,  through  its  official  representatives,  has  studied 
the  various  reports  on  national  water  policy  and  is  familiar  with  the  practices  of 
the  various  local  water  agencies,  it  lias  tlie  necessary  background  of  study  and  re- 
search to  enable  it  to  draft  a  sound  water  policy  for  its  own  projects.  Such  a  policy, 
we  believe,  would  make  provisions  for  continuing  financial  support  and  participation 
by  the  federal  government  and  by  local  agencies  within  their  respective  historic 
spheres  of  activity.  At  the  same  time,  there  should  be  provision  for  proper  reim- 
bursement of  costs  to  the  State.  It  is  our  firm  conviction  that  a  framework  for  such 
a  policy  already  has  been  outlined  in  the  resolution  of  the  Board  of  Water  and 
Power  Commissioners  previously  referred  to  and  in  the  financial  policy  statement 
adopted  by  the  Board  of  Directors  of  the  Feather  River  Project  Association  on 
August  9,  1957,  and  by  others. 

Basically,  these  policies  start  with  the  belief  that  the  State  of  California  should 
assume  overall  responsibility  for  financing  the  Feather  River  Project  and  other 
juithorized  state  projects.  Four  pricipal  sources  of  funds  to  carry  out  these  pro- 
grams are  mentioned. 

1.  Bond  Issues 

In  order  to  assure  completion  of  any  major  project  it  is  essential  that  sufficient 
bonds  be  voted  to  supplement  other  funds  available.  The  interest  and  redemption 
payments  on  such  bond  issues  should  be  completely  reimbursable  from  project 
revenues. 

2.  Miscellaneous  State  Funds 

The  State  General  Fund,  tidelands  oil  revenues  and  funds  from  any  other  sources 
deemed  appropriate  by  tlie  State  Legislature  should  be  paid  into  a  Water  Projects 
Construction  Revolving  Fund.  Revenues  from  the  sale  of  project  water  and  power 
also  should  go  into  this  fund  but  payment  of  both  interest  and  redemption  charges 
should  have  first  priority.  Expenditures  for  reimbursable  features  of  projects  should 
be  under  control  of  Legislature,  by  direct  appropriation.  Nonreimbursable  payments 
to  be  made  from  the  State  General  Fund  include  such  items  as  acquisition  of  reser- 
voir and  dam  sites,  rights-of-way,  relocation  of  highways  and  utilities  and  improve- 
ments that  must  be  removed  or  that  may  be  damaged  by  project  construction. 
Recreational  features  incidental  to  water  or  power  developments  should  properly  be 
paid  for  from  the  same  state  funds  that  pay  for  the  present  state  beach,  park  and 
recreation  systems.  These  too  are  nonreimbursable. 

3.  Federal  Funds 

Federal  funds  for  flood  control,  fish  and  wildlife  protection,  recreational  features 
of  nationwide  interest,  navigation  and  similar  items  under  established  federal  policy 
should  be  nonreimbursable.  Federal  funds  for  irrigation  should  be  reimbursable  in 
accordance  with  prevailing  federal  policies,  provided  no  handicaps  are  placed  on 
state  ownership  and  operation. 

4.  Revenues 

Revenues  will  be  derived  from  the  sale  of  project  water  and  power  and,  in  some 
cases,  from  taxes  or  assessments  levied  on  areas  or  districts  benefitted  from  the 
project.  For  convenience  and  proper  accounting,  an  operating  fund  with  separate 
accounts  for  each  project  should  be  established. 

The  financial  framework  outlined  above  would,  I  believe,  keep  the  State  of  Cali- 
fornia on  a  sound  economic  basis  in  launching  the  vast  undertaking  contemplated 
in  the  Feather  River  Project  and  in  other  units  of  the  California  water  plan.  How- 
ever, further  assurance  can  be  given  through  a  provision  that  contracts  be  entered 
into  by  the  State  with  water  disbursing  agencies  as  soon  as  practicable.  A  precedent 
for  this  recommendation  was  established  by  the  United  States  Congress  in  1928 
when  the  bill  authorizing  construction  of  Hoover  Dam  and  Power  Plant  was  passed. 
This  bill,  known  as  the  Boulder  Canyon  Project  Act,  required  the  Secretary  of  the 
Interior  to  have  firm  power  purchase  contracts  guaranteeing  repayment  in  full  of 
the  $165,000,000  project  before  any  work  could  commence. 

I  do  not  believe  we  need  to  make  signed  contracts  a  requirement  before  actual 
construction  is  commenced  on  the  Feather  River  Project,  but  I  do  believe  serious 
thought  should  be  given  to  developing  such  contracts  long  before  the  project  is  ready 
to  deliver  water.  Local  agencies  or  districts,  in  addition  to  signing  conti'acts  for 
specified  payments,  should  make  [jrovision  to  finance  their  own  connections  to  the 
project  and  should  provide  their  own  distribution  works  for  delivery  of  water  to 
the  ultimate  customer. 
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In  ordpr  to  give  water  rights  protections  to  those  who  would,  in  effect,  be  under- 
writing the  major  costs  of  the  project,  the  State  shouhl  have  the  power  to  enjoin 
any  other  jierson  from  taking  project  water  unless  a  proper  contract  was  nego- 
tiated with  the  State. 

Because  all  major  water  supply  projects  are  planned  to  meet  expanding  water 
needs  over  a  period  of  20  years  or  longer — the  Owens  River  supply,  for  example, 
met  Los  Angeles  City  growth  from  1913  to  approximately  1950  and  the  Metropolitan 
Water  District  Colorado  River  Aqueduct  has  been  supplying  the  increasing  amounts 
of  water  to  its  service  area  since  1941  and  is  expected  to  have  sufficient  water  to 
meet  demands  until  about  1970 — it  is  obvious  that  there  will  be  surplus  capacity 
in  the  Feather  River  Project  when  it  is  first  completed.  In  order  to  secure  addi- 
tional revenues  and  to  meet,  temporarily,  water  needs  of  some  areas,  consideration 
could  be  given  to  interim  contracts  that  would  not  grant  permanent  water  rights 
to  the  temporary  users. 

There  has  been  some  apprehension  as  to  the  ability  of  the  State  of  California  to 
finance  the  estimated  .$1,000,000,000  cost  of  the  Feather  River  Project.  An  analy.sis 
of  various  possible  sources  of  revenue,  i)lus  an  appraisal  of  the  economic  resources 
of  the  State,  indicates  to  my  .satisfaction  that  the  project  can  be  successfully  financed 
without  imposing  any  unreasonable  burden  on  the  general  taxpayer  of  the  State  nor 
upon  water  users.  The  following  arithmetic  shows  how  the  total  goal  may  be 
achieved  : 

(a)  .$100,000,000  may  be  available  in  federal  appropriations  for  such  recognized 
federal  oldigations  as  the  cost  of  navigation,  flood  control,  fish  and  wildlife  and 
recreation. 

(b)  A  possible  $330,000,000  in  federal  loans  for  the  irrigation  features  of  the 
project  may  be  had.  The  Bureau  of  Reclamation  already  has  proposed  building  the 
San  Luis  Dam  and  Reservoir  at  a  cost  of  $2.30,000,000  for  the  primary  purpose  of 
serving  lands  in  West  Fresno  County.  Inasmuch  as  Kern  County  includes  areas 
almost  as  great  as  those  in  Fresno  County,  a  portion  of  the  cost  of  storing  water 
for  irrigation  purposes  at  San  Luis  could  be  properly  allocated  as  a  federal  charge. 
Other  features  could  bring  the  federal  participation  up  to  the  ,$3.30.000,000  figure 
quoted.  In  using  this  figure  I  am  fully  aware  of  the  opposition  in  some  parts  of 
the  West  San  .Toaquin  Valley  to  the  160-acre  limitation  that  customarily  is  attached 
to  federal  irrigation  projects,  but  I  also  am  aware  that  a  serious  attempt  has  been 
made  in  Congress  and  no  doubt  will  be  made  again  to  meet  that  opposition  by 
waiving  tlie  acreage  limitation  where  irrigators  are  willing  to  pay  the  interest  charge 
on  their  share  of  the  project. 

(c)  Another  $100,000,000  might  be  appropriated  by  the  State  of  California  for 
imrchase  of  lands  and  rights-of-way  and  for  relocation  of  roads  and  railroads  and 
similar  nonreimbursable  items. 

(d)  Another  $100,000,000  or  more  conceivably  could  be  transferred  from  the 
State's  tidelands  oil  fund  during  the  construction  period.  It  seems  eminently  fair 
to  use  a  portion  of  the  funds  tliat  the  State  receives  through  the  depletion  of  one 
of  its  natural  resources  to  help  develop  another  and  even  more  basic  resource — water. 

(e)  Tiiis  would  leave  a  balance  of  approximately  $1,000,000,000  to  ])e  guaranteed 
liy  general  obligation  bonds  of  the  State  of  California.  These  would  be  sold  only  as 
needed  throughout  the  mininuim  10-year  construction  period  for  the  Feather  River 
Project. 

The  mention  of  $1,000,000,000  in  bonds  causes  some  pereons  to  doubt  the  ability 
of  the  people  of  California  to  handle  that  large  an  issue.  A  recent  develoi)ment  in 
the  East  Bay  Municipal  Utility  District  should  reassure  any  "doubting  Thomas." 
On  .Tune  3,  19."8,  the  voters  of  that  district  approved  a  .$2.")2,()00,000  bond  issue  for 
water  system  expansion  over  a  10-year  jieriod.  The  jiopulation  of  tiie  district  is 
1,100,000.  That  means  a  per  capita  bond  debt  of  $2.30  has  been  assumed  by  those 
citizens.  On  the  same  l)asis,  a  one  billion  dollar  statewide  bond  issue,  with  a  present 
|ioi)ulation  more  than  14,000,000,  amounts  to  only  $71  per  cajiita.  If  we  tal<e  the 
estimated  7,000,(MK>  persons  living  in  the  Feather  River  I*roject  service  areas — only 
those  wiio  would  directly  benefit  from  the  project — the  per  capita  bond  obligation 
still  is  only  $142  compared  to  the  .$2.W  obligation  of  the  East  Bay  Municipal  Utility 
District. 

Up  to  this  point  my  disc!ission  has  pertained  to  the  bases  for  financing  and  repay- 
ment that  have  been  formally  considered  and  jiut  forth  l>y  our  Board  of  Water  and 
Power  Commissioners  and  in  harmony  witli  the  i)rinciples  advanced  by  oth(>r  organi- 
zations which  have  been  mentit)ned. 
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In  anticipation  of  today's  meeting  your  subcommittee  has  expressed  its  interest 
in  securing  reactions  of  local  and  statewide  interests  to  six  questions.  Due  to  lack 
of  time  I  have  not  had  the  benefit  of  consultation  with  other  public  bodies  or  groups 
and  I  wish  to  emphasize  that  my  statements  with  respect  to  the  subcommittee's 
questions  express  only  my  own  personal  ideas  and  beliefs. 

1.  With  respect  to  your  subcommittee's  question  No.  1,  I  believe  that  irrigation 
water  users  should  repay  in  full  those  construction  project  costs  which  are  properly 
allocated  to  irrigation.  With  respect  to  the  matter  of  interest  payments  it  would 
appear  that  if  federal  financial  investment  aid  is  given  to  particular  areas,  capital 
cost  payments  could  be  without  interest,  in  accordance  with  federal  policy.  If  the 
lands  would  fall  under  state  development  in  financing  it  would  appear  more  desirable 
for  the  repayments  of  allocated  costs  to  be  with  interest.  This  division  of  policy 
would  simplify  the  160-acre  limitation  question. 

2.  It  should  be  the  State's  obligation  to  provide  and  maintain  a  sufficient,  regu- 
lated quantity  of  water  in  the  "Delta  Pool"  to  assist  in  delta  flood  control  and 
maintenance  of  water  quality  and  to  supply  all  of  the  State's  water  export  contract 
requirements  under  the  California  Water  Plan  at  a  uniform  rate,  adjustable  peri- 
odically, sufficient  to  pay  to  the  State  the  reimbursable  costs  for  such  water  devel- 
opment and  delivery  to  the  Delta  Pool.  In  the  event  the  State  delivers  said  "Delta 
Pool"  water  to  a  contracting  agency,  the  cost  to  the  State  for  such  delivery,  including 
operation  and  maintenance,  should  be  added  to  the  rate  established  for  water  at  the 
Delta. 

3.  Agricultural  water  has  generally  been  sold  at  lower  rates  than  domestic  or 
industrial.  This  differential,  however,  should  be  taken  care  of  in  the  local  service 
areas  as  such  areas  may  provide. 

4.  With  respect  to  subcommittee  question  No.  4,  it  would  appear  that  in  accord- 
ance with  our  previous  statements  and  resolutions  our  community  would  find  it  most 
desirable  to  have  the  project  construction  financed  largely  by  bonds  on  which  our 
community  could  assume  its  just  share. 

5.  I  favor  a  uniform  repayment  policy. 

6.  With  respect  to  subcommittee  question  No.  6,  my  discussion  again  goes  back 
to  the  manner  in  which  I  believe  subsidies,  if  necessary,  should  be  provided :  If 
water  is  delivered  to  an  area  it  should  be  paid  for  by  that  area.  The  problem  of 
subsidies  is,  as  stated  before,  a  separate  subject,  to  be  handled  locally  by  the  area 
served. 

One  further  point  relating  to  financing  and  economics  seems  to  be  called  for  to 
insure  financial  integrity  of  the  Feather  River  Project  and  future  projects.  That 
would  be  a  provision  whereby  the  Legislature  would  be  guided  by  standards  of 
feasibility  in  making  appropriations  for  projects.  Without  such  a  "yard  stick"  there 
is  no  limit  to  the  number  of  projects  that  could  be  started,  but  inevitably  many  of 
them  would  fall  by  the  wayside  because  of  their  inability  to  pay  out.  California 
has  tremendous  areas  of  unused  land,  but  it  is  economically  impossible  to  provide 
water  everywhere.  First,  we  don't  have  that  much  water  and  second,  we  can't  afford 
to  pay  for  an  unlimited  series  of  water  projects.  A  set  of  feasibility  standards  will 
keep  us  on  a  sound  basis  in  the  future  development  of  California's  water  resources. 

(Transcript  of  December  3,  1958,  p.  21.) 

STATEMENT  OF  THE  METROPOLITAN  WATER  DISTRICT  OF 
SOUTHERN  CALIFORNIA 

1.  (a)  Should  irrigation  water  users  repay  in  full  those  project  construction 
costs,  plus  interest,  which  are  properly  allocated  to  irrigation? 

Yes,  particularly  because  unprecedented  relatively  high  water  costs  are  involved 
in  all  projects  proposed  under  the  California  Water  Plan,  so  that  irrigation 
(or  other)  subsidies  would  be  prohibitive  on  either  the  project's  water  users 
or  the  State's  taxpayers.  Also,  the  irrigation  of  proposed  new  lands  in  Cali- 
fornia is  in  general  a  commercial,  profit-seeking  activity  (frequently  corporate 
and  large-scale)   with  no  apparent  justification  for  water  subsidies. 

(b)  Should  agricultural  areas  that  cannot  pay  full  irrigation  water  costs  be  ex- 
cluded from  service  by  state  projects? 

Yes,  generally.  They  should  be  included  only  if  inclusion  would  benefit  and  add 
to  the  feasibility  under  the  circumstances  peculiar  to  the  particular  project, 
and  further  only  where  approval  is  had  from  the  other  participating  contractors 
in  the  same  project. 
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2.  If  you  feol  lluit  irrigation  wittor  iisors  should  not  rcpjiy  in  full  all  Jillocitod 
construction  costs,  plus  inlorost,  how  sliouH  (ho  rp|)ayinont  deficiency  ho  uietV 

Sec  answer  lo  (1).  Such  economically  infeasible  projects  or  units  may  hest  he 
postponed  until  federal  construction,  interest-free,  can  ho  secured. 

3.  Providinj;  repayment  assistance  by  assessments  on  urban  and  municipal  areas 
adjacent  to  irrigated  acreages  which  indirectly  benefit  by  increased  sales  and  com 
morce  resulting  from  irrigation  is  being  successfully  employed  by  the  U.  S.  Bureau 
of  Reclamation.  Do  you  feel  that  these  "conservancy  districts"  are  desirable  for 
state  projects? 

Yes,  subject  to  local  acceptance  and  voting  of  formal  approval  of  contracts, 
particularly  where  supplemental  water  is  chiefly  needed.  The  same  objective 
is  more  commonly  reached  in  California  by  the  successful  operation  of  irrigation 
districts  and  municipal  water  districts. 

4.  (a)  Can  your  area  assist  the  State  in  financing  project  construction  by  ad- 
vancing any  portion  of  the  construction  costs  of  a  project  or  facility  which  serves 
your  area? 

Yes.  "\Ye  have  the  financial  capacity  and  could  advance  such  money  for  the 
construction  cost  if  such  a  proposal  were  approved  by  this  district's  voters, 
and  assuming  all  other  conditions  as  favorable  for  the  completion  of  the 
contemplated  development. 

(b)  Do  you  have  sufficient  assessed  valuation  to  advance  this  money  before  (he 
project  is  in  operation? 

Yes.  In  the  case  of  the  Metropolitan  Water  District  of  Southern  California,  the 
preferretl  alternate  method  may  be  by  this  district  constructing  on  its  own 
account,  substantial  portions  of  the  proposed  project  which  are  planned  for 
the  sole  use  of  members  of  this  district,  including  a  distribution  system  within 
the  district  boundaries. 

5.  6,  7.  Repayment  methods  for  recreational  costs. 

As  recreational  features  of  the  California  Water  Plan  are  largely  limited  to 
the  northern  portion  of  the  State,  and  each  item  needs  individual  consideration, 
comments  responsive  to  the  actual  questions  do  not  now  seem  practicable.  In 
general,  however,  for  multiple-use  state  water  ijrojoets,  the  U.  S.  I5ureau  of 
Reclamation  pattern  or  policy  for  incidental  recreational  benefits  and  costs  is 
considered  desirable  and  proper,  with  recreation  resulting  in  no  increase  in 
costs  to  other  water  users,  but  added  direct  costs  solely  for  recreation  purposes 
being  financed  from  user  fees  or  otherwise  treated  as  nonreimbursable. 

8.  Do  you  feel  that  municipal  and  industrial  water  users  should  assist  irrigation 
repayment  by  some  additional  charge  for  water  made  specifically  to  assist  irrigation 
water  users? 

In  general,  the  answer  is  most  emphatically  no !  This  is  particularly  the  case 
as  between  separate  contracting  agencies  such  as  water  districts.  However, 
within  a  given  contracting  agency,  such  a  policy  can  best  be  left  to  local  deter- 
mination, within  the  limitations  of  its  governing  act.  The  Metropolitan  Wa(er 
District  Act,  for  example,  requires  (Section  6(8))  that  water  rates  "siiall  !te 
uniform  for  like  classes  of  service  throughout  the  district." 

(Tran.<>mittcd  by  letter  of  December  19,  19.j8) 

STATEMENT  OF  WALTER  T.  SHANNON 
Department  of  Fish  and  Game 

We  welcome  this  opportunity  to  convey  to  your  subcommittee  some  thoughts 
and  viewpoints  of  the  Department  of  BMsh  and  (Jame  regarding  the  State's  fish 
and  wildlife  resources  in  relation  to  economic  policies  of  water  development  projects. 
We  regret  that  the  press  of  other  work  has  prevented  us  from  making  as  detailed 
and  as  comprehensive  a  presentation  as  the  subject  deserves,  but  we  shall  attempt 
to  bring  out  some  of  the  most  essential  points. 

In  di.scussing  fish  and  wildlife  in  relation  to  water  development  we  believe  it  is 
essential  to  make  a  distinction  between  the  terms,  "fish  and  wildlife"  on  the  one 
hand  and  "recreation"  on  the  other.  These  terms  are  frequently  used  synonomously, 
wliieh  sometimes  results  in  confusion  or  mis\inderstandiiig. 
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To  clarify  this  presentation  let  us  define  "fish  and  wildlife"  as  referring  to  the 
State's  renewable  natural  resources — the  wild  animal  life — which  survives  in,  or 
whose  existence  depends  upon  water.  The  term  "recreation"  means  the  use  of 
these  fish  and  game  resources,  the  use  of  the  water,  or  the  use  of  facilities  that 
may  be  created  as  a  direct  result  of  the  presence  of  water  for  recreational  use  and 
enjoyment  of  man. 

Although  this  definition  of  "recreation"  is  tied  to  the  word  "enjoyment"  it 
should  not  be  interpreted  as  a  limitation  or  reflection  on  the  importance  of  recrea- 
tion to  our  economy  and  general  well  being  of  our  people. 

The  State's  fish  and  wildlife  resources  support  or  make  major  contributions  to 
commercial  fishing  industries,  food  supplies,  receration,  and  many  other  businesses, 
industries,  activities,  and  factors  important  to  the  economy  and  general  welfare 
of  California. 

We  have  little  difficulty  in  measuring  the  commercial  values  of  fish  and  wildlife. 
We  know,  for  example,  that  commercial  fishermen  caught  more  than  11  million 
pounds  of  salmon  in  California  in  1956  valued  at  nearly  4  million  dollars  based  on 
the  price  paid  to  the  fishermen. 

At  the  same  time  this  resource  is  being  harvested  recreationally,  and  we  believe 
that  its  recreational  value  is  worth  many  times  that  of  the  commercial  value.  But 
specifically,  how  much  is  a  sport  caught  salmon,  or  a  day  of  salmon  fishing, 
or  for  that  matter  a  day  of  fishing  or  hunting  for  any  particular  kind  of  fish 
or  game,  worth  in  dollars  and  cents?  There  is  general  agreement  that  it  far  exceeds 
the  meat  value  of  the  fish  caught  or  the  game  bagged,  but  further  refinement  to  a 
specific  figure  for  use  in  cost-benefit  ratios  in  water  project  developments  has  been 
difficult,  to  say  the  least. 

The  Department  of  Water  Resources  and  the  Department  of  Fish  and  Game 
are  currently  engaged  in  a  co-operative  effort  designed  to  come  up  with  a  dollar 
value  assignment  for  recreation.  At  the  present  time  these  efforts  have  produced  a 
possible  method  which  seems  to  hold  promise  and  which  is  being  explored  more 
thoroughly.  It  involves  consideration  and  use  of  three  factors,  (1)  the  value  of  a 
visitor  day  of  recreation  based  on  an  individual's  contribution  to  the  gross  national 
product,  (2)  additional  benefits  to  the  local  ecoonmy  of  the  project  area,  and 
(3)   recognition  of  the  inherent,  intangible  values  in  all  forms  of  recreation. 

Dams  create  barriers  to  migratory  species  of  fish,  preventing  access  to  their 
ancestral  spawning  grounds.  Diversion  of  water  in  excessive  amounts  can  leave  the 
stream  without  sufiicient  water  to  provide  for  fish  food  production,  spawning,  mi- 
grations, etc.  The  fish  may  not  be  killed  immediately  but  the  population  gradually 
declines  and  the  end  result  is  the  same. 

On  the  other  hand,  a  water  project  can  result  in  improved  water  supplies  or 
water  quality  for  fish  and  wildlife.  In  some  cases  they  have  provided  better  conditions 
than  existed  prior  to  the  development.  Creation  of  other  types  of  water,  associated 
recreation  and  improved  access  to  recreation  areas  are  other  beneficial  effects  of 
some  projects. 

The  prevention  of  damage  to  the  fish  and  wildlife  resources  involves  the  main- 
tenance of  adequate  stream  flows,  construction  of  fish  ladders,  fish  screens,  fish 
hatcheries,  project  facility  changes  and  many  other  special  provisions,  all  of  which 
are  costly  and  sometimes  have  a  major  effect  on  the  economics  or  feasibility  of  a 
project. 

Federal  legislation  has  also  recognized  the  importance  of  fish  and  wildlife  and 
has  provided  specific  mechanics  for  the  evaluation  of  the  effects  on  fish  and  game 
resources  of  federal  water  developments  and  other  water  projects  coming  under 
federal  permit. 

Under  the  terms  of  the  Public  Law  85-624,  the  "Fish  and  Wildlife  Coordination 
Act"  every  water  development  project  being  developed  by  a  federal  agency  or  under 
federal  permit  must  be  submitted  to  the  U.  S.  Fish  and  Wildlife  Service  and  to 
the  state  agency  having  jurisdiction  over  the  fish  and  wildlife  resources  of  the 
state  in  which  the  project  lies  for  review  for  the  purpose  of  conserving,  and  where 
possible,  enhancing   these  resources. 

Under  the  provision  of  this  law  we  review  all  Bureau  of  Reclamation  and  Corps 
of  Engineers  projects  and  applications  for  Federal  Power  Commission  licenses,  and 
we  have  been  able  to  prevent  many  of  the  kinds  of  losses  to  fish  and  wildlife  that 
frequently  occurred  in  single  purpose  water  development  projects  prior  to  its 
enactment. 

There  is  need  for  similar  legislation  on  the  state  level  so  that  the  Legislature 
may  have  the  advantage  of  an  evaluation  of  the  effects  of  a  project  on  fish  and 
wildlife  and  a  designation  of  the  means  for  their  protection  and  improvement  when 
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it  is  considering  a  water  development  project  for  appropriation  of  funds.  This  is 
particularly  important  if  the  State  is  to  embark  on  a  program  of  financing  water 
development  construction. 

Much  confusion  has  existed  concerning  the  place  of  protection  and  enhancement 
of  fish  and  game  in  water  developments  and  the  responsibility  of  the  project  sponsor 
to  bear  the  costs  involved.  Such  confusion  usually  results  from  a  misunderstanding 
of  the  types  of  protection  or  improvement  applied  to  water  development. 

This  can  best  be  clarified  by  the  use  and  definition  of  tliree  terms,  (1)  main- 
tenance,  (2)    mitigation  and    (3)    enhancement. 

Maintenance  refers  to  the  necessary  measures  to  protect  the  existing  resource, 
including  its  potential,  at  its  present  or  natural  level  of  productivity  in  so  far 
as  is  possible.  Maintenance  measures  include  such  features  as  stream  How 
maintenance   below  dams   and  diversions,   fish   ladders,  fish   screens,   etc. 

Mitigation  measures  are  those  taken  to  compensate  for  an  unavoidable  loss 
to  the  resource.  I'rovisions  for  a  fish  hatchery  to  compensate  for  lost  spawning 
areas;  for  a  larger  minimum  pool  in  a  reservoir  to  compensate  for  an  important 
stream  fishery  inundated  by  the  reservoir;  or  for  improved  stream  flows  in 
some  other  stream  to  compensate  for  reduced  flows  in  the  project  stream  can  be 
considered  as  mitigation  measures. 

Enhancement  means  the  improvement  of  conditions  for  fish  and  wildlife  re- 
sources, making  the  habitat  better  than  it  was  under  natural  or  pre-project 
conditions.  Improved  stream  flow  maintenance  below  a  project  dam  would 
be  a  typical  enliancement  feature.  The  terms  "preservation"  and  "protection" 
which  are  frequently  used  are  somewhat  synonomous  with  the  combined  scope 
of  maintenance  and  mitigation  as  I  have  previously  defined  them. 

We  generally  adhere  to  the  policy  that  a  nongovernmental  water  development 
project  sponsor  is  responsible  for  the  costs  of  maintenance  and  mitigation  measures, 
but  should  not  be  held  responsible  for  enhancement  features.  A  project  sponsor  can 
hardly  be  held  responsible  for  improving  conditions  for  fish  and  game  over  and  above 
their  existing  or  natural  level,  or  present  potential.  The  costs  of  enhancement  are 
rightfully  the  responsibility  of  local,  state,  or  federal  governments  and  should  be 
provided  through  nonreimbursable  grants,  or  appropriations  of  funds. 

The  general  trend  nationwide  on  state  and  federally  constructed  projects  is  to 
consider  maintenance,  mitigation  and  enhancement  as  nonreimbursable  features. 
We  recommend  that  such  a  policy  be  adopted  in  California  in  relation  to  projects 
constructed  and  financed  solely  hy  the  State  or  by  the  State  in  joint  state  and 
federal  projects. 

Chapter  2052  Stafutes  of  1957 

A  brief  comment  on  Cliapter  2052,  State  Financial  Assistance  for  Local  Projects. 
Under  the  provisions  of  this  statute  state  grants  in  furtherance  of  a  project  may 
be  made  for  several  purposes,  and  the  first  one  listed  is  "For  the  part  of  the  con- 
struction cost  properly  allocated  to  the  preservation  and  enhancement  of  fish  and 
wildlife  incidental  to  tlie  primary  functions  of  the  project." 

If  the  term  "preservation"  in  this  provision  is  to  be  considered  as  meaning  the 
same  as  maintenance  in  our  terminology  it  raises  a  question.  As  we  have  indicated 
l>reviously,  we  consider  a  project  sponsor  responsible  for  the  costs  of  maintenance 
features  but  if  he  is  to  receive  a  state  grant  for  maintenance  it  may  in  effect  consti- 
tute a  subsidization  of  a  private  development  (in  the  case  of  a  non-state  project) 
for  the  preservation  of  a  state-owned  resource. 

In  closing,  may  I  call  your  attention  to  a  weakness  in  our  water  laws  in  relation 
to  stream  flow  maintenance  and  recreation  Avater.  At  the  present  time  stream  flow 
maintenance  releases  are  required  below  numerous  dams  and  diversions  throughout 
California  by  iiermit  and  license  conditions,  and  by  written  agreement  between  the 
operator  and  tlie  State.  We  can  fully  anticipate  the  construction  of  numerous  dams 
in  the  future  whicii  will  have  stream  flow  maintenance  for  fish  and  wildlife  and 
recreation  as  one  of,  if  not  the  primary,  purpose. 

It  is  essential  that  such  water  have  some  means  of  protection  and  have  some 
status  in  the  form  of  a  reservation  from  diversion  downstream  in  the  area  intended 
to  be  benefited  by  such  water.  Unfortunately,  such  protection  is  in  considerable 
question  at  the  present  time. 

(Transcript  of  December  3,  1958,  page  47.) 
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STATEMENT  OF  WILLIAM  ROSECRANS 
Southern  California  Water  Co-ordinating  Conference 

Question  No.  1.  Yes.  They  should  be  included  only  if  inclusion  would  benefit  and 
add  to  the  feasibility  under  the  circumstances  peculiar  to  the  particular  project  and, 
further,  only  where  approval  is  had  from  the  other  participatinjj  contractors  in  the 
same  project.  More  specifically,  it  should  be  the  responsibility  of  the  State  to  recover 
all  costs  except  those  desisnated  by  Legislative  action  as  nonreimbursable. 

Question  No.  3.  It  seems  to  us  that  this  is  a  matter  to  be  determined  by  the 
water  users  and  other  citizens  in  the  local  entity.  The  State's  responsibility  is  to 
assist  local  units  in  their  quest  for  water.  It  is  the  responsibility  of  the  local  unit 
to  develop  ways  and  means  for  meeting  the  costs  necessary  to  getting  the  needed 
water  supply.  The  principles  long  established  with  respect  to  Irrigation  Districts 
indicate  the  soundness  of  the  concept  that  all  parts  of  a  community  within  the 
service  area  of  a  water  distributing  entity  benefit  directly.  The  degree  of  benefit,  of 
course,  differs  with  each  parcel  of  property  within  the  entity.  Therefore,  the  princi- 
ple of  a  moderate  tax  to  cover  the  minimum  or  basic  benefits,  plus  a  direct  charge 
for  water  used,  is  sound  policy.  If  there  are  cases  where  the  Irrigation  District 
approach  is  not  practical  the  conservancy  district  type  of  approach  might  well  be 
used. 

Question  No.  If.  Generally  speaking,  the  urban  areas  in  Southern  California  need- 
ing additional  supplemental  water  have  sufficient  assessed  valuation  and  economic 
capacity  to  pay  their  portion  of  costs  of  a  state  water  development  such  as  the 
Feather  River  Project,  or  alternately  by  constructing  such  portion  on  their  own  ac- 
count, or  advancing  moneys  in  contract  with  the  State.  We  believe  this  is  sound 
policy  to  be  applied  throughout  the  State. 

Question  No.  8.  Between  contracting  entities,  our  answer  is  "no."  Within  con- 
tracting entities,  determination  should  be  left  to  local  option. 

(Transcript  of  December  3,  1958,  page  78.) 

LETTER  FROM  M.  A.  NICHOLAS 

Dated  November  26,  1958 

San  Bernardino  County  Board  of  Supervisors 

Concerning  particular  points  posed  in  questionnaire,  we  respectfully  present  the 
following : 

First  of  all,  it  must  be  recognized  that  many  varying  circumstances  revolve 
about  particular  areas  with  conditions,  in  many  cases,  peculiar  to  individual 
locale.  Thus,  to  establish  policies  concerning  charges,  repayment  or  related 
procedures,  and  to  obtain  the  greatest  benefits  and  returns  area-wide,  flexibility 
with  alternatives  incorporated  with  policies  would  presumably  attain  the  best 
end  result. 

Secondly,  it  would  appear  that  study  is  warranted  to  ascertain  the  merits  of 
local  payment  or  repayment  with  state  contribution  by  virtue  of  the  widest 
possible  tax  base  for  portions  above  local  abilities  where  it  can  be  ascertained 
that  the  undertaking  is  feasible  and  justifiable  on  a  basis  of  widespread  indirect 
benefits  or  long  range  feasibility. 

In  direct  response  to  questions  afforded  and  with  qualification  and  reservation 
made  pending  more  particular  knowledge  of  specific  projects  envisioned,  the  following 
comments  are  made : 

Basically,  irrigation  water  users  should  repay  in  full  costs  properly  allotted 
to  irrigation  purposes  where  the  charges  are  such  as  to  be  economically  feasible 
on  the  part  of  the  user.  If  rates  are  reasonably  within  their  limitations,  it 
would  be  inequitable  for  them  not  to  so  pay. 

Agricultural  areas  that  cannot  pay  full  costs  should  be  excluded  from  service 
only  if  it  is  reasonably  ascertained  that  a  liability  is  to  be  incurred  which 
cannot  be  justified  on  area  or  statewide  basis  or  not  justified  by  long  range 
trends  or  changes.  In  other  words,  a  perpetual  liability  is  not  in  the  best  public 
interest,  however,  the  determination  of  such  perpetual  liability  is  a  matter  for 
close  scrutiny. 
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Where  use  areas  arc  encouutcreil  involving  repayment  (lefiiii-ncy  ami  projoets 
i'onsidered  desirable  in  the  best  overall  interests,  repayment  should  be  obtained 
from  that  area  reasonably  determined  to  be  the  zone  of  direct  and  indirect 
benefit  if  such  course  is  economically  feasible.  If  not,  state  contribution  should 
be  broufjht  into  play.  The  area  or  zone  of  direct  and  indirect  benefit  miRht  well 
include  urban  and  municipal  regions  adjoining  in  a  distribution  of  assessment. 
In  this  respect,  it  may  be  well  to  consider  the  advisability  or  feasibility  of 
assessment  predicated  on  benefits  and  economic  feasibility. 

In  order  for  the  County  of  San  Bernardino  at  this  time  to  render  opinion  on 
ability  to  advance  funds  toward  a  project,  considerably  more  information  would  be 
presently  re<iuircd.  Basically,  it  may  be  stated  that  the  county  operates  under  a 
])olify  of  minimum  ta.xation  to  meet  the  requirements  of  the  agency  and  without 
surpluses  other  than  for  contingency  purposes.  Under  such  circumstances,  advances 
under  present  status  is  unlikely.  It  would  also  seem  unlikely  that  the  county  itself 
would  become  a  contributor  as  this  would  more  likely  fall  within  the  cognizance 
of  a  special-purpose  district.  Depending  ujion  the  nature,  extent  and  circumstances 
of  a  particular  project  and  such  district  as  may  be  involved  together  with  time  ele- 
ments and  amounts  required,  it  might  be  possible  to  establish  funds  in  some  amount 
before  a  project  were  placed  in  operation. 

As  to  repayment  of  costs  attributable  to  recreation  or  for  fish  and  wildlife,  we 
have  a  considerably  more  clouded  array  of  circumstances  and  any  opinions  would 
apply  only  to  a  specific  circumstance  if  unveiled.  It  is  doubtful  that  local  assessments 
for  fish  or  wildlife  features  is  practical  or  acceptable  if  such  a  project  were  to  be 
proposed.  License  or  fee  revenue  would  probably  be  the  most  to  be  hoped  for.  As  to 
the  recreational  side,  as  might  be  envisioned  by  a  very  substantial  dam  and  reservoir 
if  such  were  to  be  propounded,  a  better  possibility  might  exist  as  to  a  park  district 
and  fee  collection.  However,  amounts  of  money  raised  which  might  be  tolerated  on 
the  part  of  a  district  assessment  would  be  expected  to  be  minor  as  would  be  the 
case  of  fees,  generally  considered  of  token  nature  in  keeping  with  public  opinion. 

STATEMENT  OF  ROBERT  HANLEY 
California  Farm  Bureau  Federation 
Contracts  lor  the  delivery  of  water  from  state  projects  should  include  but  not  be 
limited  to : 

1.  Short-term  contracts  for  interim  deliveries  which  confer  no  rights. 

2.  Permanent  contracts  providing  permanent  rights  to  the  use  of  water. 

The  State's  water  export  contract  requirements  under  the  California  Water  Plan 
should  be  at  uniform  rates,  for  similar  use  classes,  adjustable  sufficiently  to  pay  to 
the  State  the  reimbursable  costs  for  such  water  development  and  delivery  to  the 
Delta. 

When  the  State  delivers  said  Delta  water  to  a  contracting  agency,  the  cost  to  the 
State  for  such  delivery,  including  operation  and  maintenance,  should  be  added  to  the 
rate  established  for  water  at  the  Delta. 

Every  encouragement  should  be  given  to  water  project  development  by  local  dis- 
tricts. Through  local  district  development,  maximum  use  of  private  funds  can  be 
realized.  Nonreimbursable  grants  should  be  made  by  the  sUite  and  federal  govern- 
ments to  such  local  project  developments  for  flood  control,  navigation,  salinity  con- 
trol, fish  and  game,  and  recreational  values. 

Reimbursable  costs  of  any  state  project  should  not  include  the  costs  of  acquisition 
of  sites,  rights-of-way,  relocation  of  highways  and  utilities.  The  federal  government 
should  provide  funds  on  a  loan  basis  at  appropriate  interest  rates  to  the  State  and 
local  districts  to  assist  with  initial  construction  of  water  projects,  such  loans  to  be 
repaid  over  a  specific  contractual  period  with  the  State  or  local  district  maintaining 
title  and  full  control  of  the  project. 

In  order  that  the  State  may  meet  its  financial  responsibility  in  a  continuing  pro- 
gram of  co-ordinated  statewide  development,  the  legislature  should  establish  a 
"Water  Development  Fund,"  as  a  special  fund  in  the  Slate  Treasury.  This  fund 
should  be  made  up  of,  but  not  necessarily  limited  to  : 

1.  All  money  in  the  Investment  Fund ; 

2.  All  future  tideland  oil  and  gas  revenues  to  the  State,  above  the  cost  of  adminis- 
tration of  such  land  and  any  authorized  refunds,  in  excess  of  an  amount  not  to 
exceed  that  presently  committed  in  each  calendar  year; 
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3.  Net  revenues  from  the  operation  of  state  water  projects  and  joint  water  projects 
from  which  the  State  is  entitled  to  a  portion  of  the  revenues ; 

4.  Proceeds  from  the  sale  of  state  bonds  issued  to  provide  funds  for  water  resource 
development ;  and 

5.  Any  other  funds  made  available  solely  for  the  Water  Development  Fund  by 
appropriation  from  the  General  Fund  or  otherAvise. 

We  must  recognize  that,  as  the  population  grows  and  the  State  develops  further, 
much  greater  values  should  be  placed  on  such  nonrepayment  features  of  multipur- 
pose water  projects  as  flood  control,  recreation,  fish  and  wildlife,  etc.  A  more  realistic 
allocation  of  costs  to  these  features  will,  in  turn,  reduce  the  costs  allocated  to  the 
water  conservation  program. 

Certain  features  of  these  water  projects,  such  as  the  production  of  hydroelectric 
power,  must  be  developed  and  used  so  as  to  help  finance  the  waiter  conservation  and 
distribution  features  if  we  are  to  have  maximum  beneficial  development  of  our  water 
resources  for  the  ultimate  economic  growth  of  the  State  of  California. 

(Transcript  of  December  3,  1958,  page  103.) 

STATEMENT  OF  HOWARD  W.  CROOKE 
Orange  County  Water  District 

I  am  Howard  W.  Crooke,  secretary  and  manager  of  the  Orange  County  Water 
District.  We  are  the  district  which  is  operating  a  basin-wide  water  management  pro- 
gram. I  believe  all  members  of  the  Legislature  are  quite  familiar  with  what  we  are 
doing  because  it  is  our  duty. 

I  appeared  before  you  in  1953  for  the  adoption  of  some  amendments  to  our  act 
imder  which  we  could  levy  what  is  commonly  called  a  pump  tax  on  the  extraction  of 
ground  water  in  our  area.  We  have  now  had  about  five  years'  experience  in  the  oper- 
ation of  this  new  program  in  Orange  County.  During  the  lifetime  of  our  district, 
there  has  been  brought  into  the  district  some  725,000  acre-feet  of  Colorado  River 
water  of  which  about  450,000  acre-feet  has  been  used  for  ground  water  replenish- 
ment. We  have  now  collected  some  two  and  a  half  million  dollars  under  our  re- 
plenishment assessment  plan  and  to  give  you  a  case  of  how  all  this  has  been  accepted 
by  our  people,  a  recent  check  of  our  records  indicates  that  the  delinquent  accounts 
are  not  in  excess  of  about  $2,000.  There  are  meters  on  all  water  wells  in  the  county 
where  required  with  the  exception  of  probably  seven  or  eight,  and  those  particular 
cases  are  now  in  the  hands  of  the  district  attorney.  In  each  instance  they  are  very 
small  producing  water  wells.  There  are  meters  on  all  the  major  water  wells. 

We  have  recently  completed  a  study  of  the  costs  of  producing  ground  water.  The 
result  of  that  study  indicated  that  when  you  take  in  all  costs,  amortization  of  the 
total  expenditures  on  a  recognized  length  of  years,  cost  of  power,  interest  on  the 
investment,  et  cetera,  that  the  average  cost  of  producing  agricultural  water  in 
Orange  County  in  the  areas  of  our  district  is  approximately  $9.30  per  acre-foot.  The 
current  replenishment  assessment  rate  is  now  $3.90  per  acre-foot.  So  if  you  add  those 
two  figures  together,  you  can  see  that  the  agriculturalist  now  is  paying  about  $13 
an  acre-foot  for  water  in  Orange  County. 

We  have  had  some  very  unique  experiences  in  operation  of  this  program  in  rela- 
tion to  the  cost  of  water  and  the  use  of  water.  Many  of  our  farm  people  are  be- 
ginning to  tell  us  that  now,  for  the  first  time  in  their  farm  operations,  they  are 
given  full  consideration  and  it  is  part  of  their  planning  the  utilization  of  water  for 
irrigation  where  heretofore  it  was  just  one  of  those  things,  they  went  out  and  irri- 
gated. With  meters  on  their  wells,  and  forced  to  apply  this  replenishment  payment 
in  order  that  we  can  get  water  to  pump  from  their  wells  and,  incidentally,  we  are 
importing  half  of  our  water  at  this  time,  they  are  now  using  water  very  wisely.  In 
other  words,  many,  many  of  our  farm  people  are  telling  us  that  they  are  not  using 
as  much  water  to  produce  their  crops  under  the  type  of  a  plan  as  they  were  using 
before  and  they  are  now  producing  better  crops  because  they  are  giving  much  more 
consideration  to  the  application  of  their  water.  It  is  a  very  unique  situation. 

We  are  running  the  same  thing  in  the  field  of  industry.  A  few  years  ago,  many  of 
the  industrial  plants  in  Orange  County  were  using  (heir  water  once  and  letting  it 
go  down  the  sewer.  Now  since  the  water  costs  have  gone  up,  many  of  these  plants 
have  gone  into  a  complete  re-engineering  program  and  they  are  now  iising  their  water 
several  times  over.  In  f.-ict,  some  time  ago,  in  talking  with  one  of  our  large  industrial 
users  of  water,  they  indicated  tlieir  willingness  to  put  in  spreading  ponds  so  that  it 
could  be  added  hack  to  the  ground  water  body.  Vv'e  carried  on  some  investigation 
analysis  of  their  used  water  by  taking  samples  during  each  four-hour  period,  the 
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plant  operating  on  a  24-hour  basis,  for  several  days  and  found  the  wat«r  on  a 
borderline.  That  program  has  been  held  up  temporarily  and  until  they  can  again 
re-engineer  their  plant  and  see  if  they  may  not  be  able  to  use  the  water  a  few 
times  more. 

Now  the  reason  that  brings  this  to  our  attention  is  that  in  the  building  of  these 
large  transmission  systems  to  take  these  waters  from  one  area  to  the  other,  I  think 
we  should  give  careful  consideration  to  how  far  we  can  go  in  the  field  of  subsidizing 
use  of  water.  Because  if  we  are  not  awfully  careful  and  make  water  too  cheap,  we 
are  going  to  have  to  build  much  more  plant  capacity  to  deliver  the  water  that  is 
going  to  be  used  unwisely  or  wastefully,  whatever  term  you  like  to  apply.  Our  pro- 
gram has  worked  extremely  successfully  in  our  county.  We  are  very  pleased  at  the 
attitude  of  the  people.  We  are  also  pleased,  too.  So  we  can  take  them  around  and 
show  them  what  we  are  doing.  We  are  at  this  time  carrying  on  some  experimental 
projects  of  ground  water  replenishment  in  areas  where  we  have  not  spread  water 
heretofore,  trying  to  get  ourselves  in  a  position  so  that  we  can  accpiire  additional 
spreading  sites  so  that  as  our  area  grows  and  water  requirements  increase,  we  will 
have  adequate  capacity  to  add  to  the  ground  water  body  larger  volumes  of  water  than 
we  have  been  called  upon  heretofore.  Now,  to  give  you  a  case  of  the  magnitude  of 
the  ground  water  spreading  program  we  have  just  committed  the  acquisition  of  a 
2,100  acre  site  located  in  the  area  the  Santa  Ana  River  used  to  go  and  we  paid 
$4.1.W  per  acre  for  this  replenishment  site. 

Now,  in  order  to  cut  down  on  the  acreage  required,  we  are  excavating  this  site  30 
feet  deep  so  that  we  can  put  more  water  in  and  have  the  pressure  of  the  water  to 
help  increase  the  rate  of  percolation.  Now,  when  you  get  into  a  program  of  that 
magnitufle,  and  when  you  realize  that  we  already  own  somewhere  in  excess  of  800 
acres  of  spreading  grounds,  you  can  seo  what  we  are  talking  about  in  preparing  our- 
selves to  have  adequate  areas  upon  which  to  spread  waters  from  whatever  source  they 
are  available  to  attain  economy  in  our  area. 

(Transcript  of  December  3,  1958,  page  108.) 

STATEMENT  OF 
SAN  DIEGO  COUNTY  WATER  AUTHORITY 

Ideally,  projects  impinging  so  seriou.sly  upon  the  state  financial  resources  should 
be  limited  to  the  construction  of  those  facilities  essential  and  adequate  to  supply 
only  those  uses  having  sufficient  values  to  the  users  to  repay  their  co.sts.  Projects 
should  be  tailored  to  those  functions  able  to  pay  their  participating  costs  and  not 
expanded  to  include  .services  for  which  the  ability  to  pay  is  less  than  cost. 

If  additional  intangible  benefits  warrant  an  expansion  of  the  project  to  enhance 
the  general  welfare,  the  design  and  scope  of  the  project  has  escaped  the  limitations 
of  economic  laws  and  has  entered  the  field  of  politics.  In  this  field  no  yardstick 
applies,  except  political  expediency  and  philosophic  speculation. 

Our  original  concept  of  development  under  the  California  Water  Plan  was  that 
projects  would  be  designed  and  constructed  to  supply  their  products  to  contracting 
agencies  who  together  would  be  ready,  willing  and  able  to  repay  in  full  all  construc- 
tion costs.  Under  this  concept  the  products  of  any  authorized  project  would  be 
offered  to  contracting  agencies  of  the  State  agreeing  to  repay  tiie  full  costs  of  the 
benefits  received.  If  such  contracting  agencies  then  desired  to  provide  differential 
ability-to-pay  rates  for  different  classes  of  services,  they  could  do  so.  The  agencies 
could  also  levy  a  tax  upon  projierty  within  their  boundaries  to  make  up  deficiencies, 
if  any,  resulting  from  insufficient  revenues  from  water  sales.  This  process  is  one 
familiar  to  all  water  distributing  agencies,  from  irrigation  districts  supplying  the 
major  portion  of  their  water  to  irrigators,  to  municipalities  supplying  the  major 
portion  of  their  water  to  industrial  and  domestic  users.  Nearly  all  such  agencies 
have  rates  adjusted  to  the  class  of  use  and  pay  the  capital  cost  of  tlie  construction 
of  their  water  supply  systems  in  part  through  revenue  from  water  users  and  in  part 
through  tax  levies  upon  landowners  who  receive  secondary  benefits  whether  or  not 
they  are  water  users. 

Under  this  approach  to  what  might  be  called  agricultural  subsidies,  there  is  a  local 
control  because  the  iisers  who  must  paj'  a  portion  of  the  costs  of  the  project  through 
capital  levies  have  influence  ui)on  the  estal>lishnient  of  the  policy  through  control 
of  the  rate-making  and  tax-levying  body,  thus  assuring  the  fairness  of  the  appor- 
tionment within  the  contracting  agency  of  the  burden  of  the  repayment  of  costs. 
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At  the  same  time  the  local  people  within  the  contracting  agency  can  offer  encourage- 
ment to  the  development  of  agriculture  within  the  agency  by  reduced  water  rates  to 
the  extent  that  the  improvements  in  the  economy  from  a  highly  developed  agriculture 
react  to  the  improvement  of  general  business  conditions  and  property  values  within 
the  agency  and  therefore  appear  to  warrant  some  subsidy  in  water  cost.  Any  non- 
reimbursable capital  available  for  the  project  should  reflect  to  the  benefit  of  all  con- 
tracting agencies  of  the  project  pro  rata,  and  if  there  are  revenues  from  the  project 
other  than  that  from  water  sales,  those  revenues  should  reduce  the  cost,  again  pro 
rata,  to  all  agencies. 

The  construction  of  recreation  facilities  and  the  policy  to  be  adopted  in  reference 
to  charges  for  their  use  present  a  somewhat  different  problem.  It  is  doubtful  that 
recreation  in  any  area  of  the  State  will  stand  a  charge  which  will  return  a  substan- 
tial portion  of  the  cost  of  the  construction  of  water  storage  facilities.  It  can,  how- 
ever, be  expected  that  it  should  return  sufficient  revenues  to  pay  the  costs  of  opera- 
tion and  maintenance  and  repay  the  cost  of  construction  of  those  facilities  needed 
solely  to  provide  for  recreational  uses,  as  for  example  campsites  and  roadways,  boat 
ramps,  piers,  etc. 

It  would  appear  that  the  development  of  recreation  by  the  State  would  better  be 
left  a  function  of  the  Division  of  Beaches  and  Parks  than  imposed  upon  water  con- 
servation projects.  Development  and  operation,  if  by  the  division  or  by  local  counties 
or  districts,  should  be  subject  to  restrictive  supervision  by  the  Department  of  Water 
Resources  to  insure  that  the  main  project  purpose  of  water  conservation  is  not  com- 
pletely submerged  in  their  operation  for  recreation. 

There  may  be  statewide  public  benefits  in  the  use  of  project  water  for  both  rec- 
reation and  for  irrigation  which  are  greater  than  the  dollar  value  to  the  users 
thereof,  and  which  therefore  justify  contribution  in  some  form  by  the  general  public. 
If  this  be  true  there  still  appears  to  be  no  logical  method  by  which  to  calculate  the 
actual  dollar  value  of  such  benefit  over  and  beyond  that  which  the  user  or  partici- 
pant is  willing  to  pay  and,  therefore,  to  arrive  at  the  required  contribution  to  subsi- 
dize such  uses  and  benefits  on  any  established  formula.  In  this  lies  the  danger  of 
departing  from  the  known  formula  of  a  complete  recovery  of  the  costs  from  the  users 
of  the  project  water  whether  they  be  purchasers  of  water  within  a  contracting 
agency  or  participants  in  the  recreational  developments  constructed  as  part  of  the 
project. 

If,  on  the  other  hand,  it  is  politically  impossible  to  build  a  project  on  the  basis 
of  full  repayment  of  its  costs  by  those  benefited,  there  may  be  sufficient  advantages 
to  the  project  to  warrant  some  concessions  from  a  purely  political  viewpoint.  If  so, 
it  does  not  appear  that  the  deficits  so  incurred  should  be  chargeable  to  contracting 
participants  who  are  already  paying  their  full  share  of  the  cost  of  the  project.  The 
deficit  should  be  made  up  from  the  State's  Treasury,  in  which  case  the  contracting 
participants  will  pay  their  pro  rata  share  of  the  deficit  as  state  taxpayers. 

Perhaps  the  fairest  approach  to  the  solution  of  the  problem  is  to  conclude  that  if 
subsidies  with  state  funds  for  irrigation  and  recreation  are  necessary  in  order  to 
construct  a  project,  such  subsidies  should  be  limited  to  an  arbitrary  percentage  of 
the  cost  of  each  project.  It  would  have  the  virtue  of  at  least  specifying  the  amount 
of  the  subsidies.  If  included  in  the  cost  of  each  project  when  proposed  for  construc- 
tion it  would  make  less  likely  the  continual  expansion  of  the  amount  of  the  subsidies 
through  political  pressure  or  otherwise  and  provide  some  sort  of  yardstick  upon 
which  could  be  gauged  the  limitation  to  which  any  project  could  be  expanded  to 
include  these  features  and  the  actual  feasibility  of  such  expanded  projects  when 
proposed  for  development. 

In  the  San  Diego  County  area,  and  particularly  that  portion  thereof  served  by 
the  San  Diego  County  AVater  Authority,  it  is  believed  possible  to  recover  the  entire 
applicable  costs  of  the  direct  benefits  from  the  Feather  River-Delta  Diversion  Proj- 
ect considered  as  the  first  unit  of  the  proposed  California  Water  Plan.  This  area  is 
also  able  to  contribute  to  the  costs  of  works  necessary  for  delivery  of  the  water 
before  the  water  would  be  available.  Actually,  the  San  Diego  County  Water  Author- 
ity has  already  done  so  in  its  financing  of  the  current  construction  of  the  Second 
San  Diego  Aqueduct  along  the  route  recommended  by  the  Department  of  Water 
Resources  as  being  the  route  through  which  state  project  water  would  be  delivered 
into  San  Diego  County. 

(Transcript  of  December  4,  1958,  page  12) 
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STATEMENT  OF  R.   E.   GRAHAM 
City  of  San  Diego 

Before  the  proper  auswor  tan  Ix'  Kivcn  to  tbe  problem  as  to  wliether  agricultural 
uses  should  be  subsidized,  basic  information  is  needed  as  to  the  acreage  now  under 
irrigation,  the  surplus  crops  now  being  raised,  the  types  of  crops  which  could  be 
raised  if  water  were  available  and  quantity  thereof,  the  amount  of  the  purchase 
price  of  water  which  could  be  paid  by  irrigators  if  best  use  of  farming  lands  were 
made. 

Determination  as  to  whether  projects  are  rescue  projects  or  new  developments 
would  have  a  major  influence  in  determining  whether  subsidies  to  irrigation  are 
justified.  It  would  seem  that  there  might  be  justification  in  rescue  projects  from 
an  overall  state  subsidy  but  that  new  lauds  should  be  able  to  repay  the  cost  of 
water  in  their  entirety  to  the  State  less,  of  course,  contributions  when  there  is 
a  federal  obligation  in  line  with  past  federal  policies. 

In  determining  what  subsidies,  if  any,  are  justified  for  irrigation,  the  detailed 
information  indicated  above,  including  the  totals  in  dollars,  is  required  and  until 
this  be  known  the  price  allocation  of  water  and  decision  as  to  any  subsidies  should 
be  held  in  abeyance. 

If  subsidies  are  indicated  such  subsidies  should  be  on  a  statewide  basis  and  uot 
charged  to  other  water  users  because  the  benefit  would  accrue  to  the  State  as  a 
whole  and  not  to  competitive  water  users. 

With  respect  to  conservancy  districts,  each  area  will  have  its  own  problem  and 
they  may  be  desirable  in  some  areas  and  not  in  others. 

In  general,  areas  that  cannot  pay  full  irrigation  water  costs  should  be  excluded 
from  service  by  state  projects.  However,  there  may  be  areas  for  which  service  may 
be  provided  at  minimum  cost  until  they  can  pay  their  full  share  plus  make-up.  This 
would  probably  result  in  certain  areas  being  unable  to  pay  such  costs  initially. 

The  economic  ability  to  pay  should  be  reviewed  for  all  classes  of  agriculture  and 
also  studies  should  be  made  as  to  the  desirability  of  placing  under  irrigation  large 
areas  of  land  not  presently  irrigated.  It  may  develop  that  the  economy  of  the  State 
does  not  require  full  agricultural  development  of  all  such  lands. 

The  San  Diego  area  can  assist  in  financing  project  construction  of  portions  which 
serve  this  area  through  the  issuance  of  bonds.  The  present  construction  program  of 
the  San  Diego  County  Water  Authority  is  essentially  engaged  in  such  state  assist- 
ance since  the  facilities  now  under  construction  can  be  made  an  integral  part  of  the 
state  system.  The  asscscd  valuation  of  the  area  is  sufficient  to  support  further 
projects  of  this  nature. 

The  experience  of  the  City  of  San  Diego  in  the  field  of  reservoir  recreation  indi- 
cates that  such  recreation  can  normally  repay  only  the  direct  costs  of  maintenance 
and  operation,  and  small  capital  outlays  involved  directly  such  as  boats,  minor 
concession  buildings,  floats  and  station  installations. 

Limited  repayment  of  capital  facilities  may  be  possible  for  those  recreation 
projects  which  would  afford  a  high  rate  of  use  by  the  public.  We  do  not  feel  that 
any  repayment  of  capital  costs  by  recreation  users  should  be  considered  for  the 
state  projects. 

(Transcript  of  December  4,  1958,  p.  26.) 

STATEMENT  OF  ED  CLAPP 
San  Diego  Chamber  of  Commerce 

Question  1.  Yes.  They  should  be  excluded  unless  agricultural  water  users  in 
such  areas,  in  combination  with  other  users,  form  a  contracting  agency  to  enter 
into  an  agreement  with  the  State  to  pay  the  full  amount  of  the  costs  allocated  to 
such  agency.  This  will  permit  the  fixing  of  a  special  rate  by  the  agency  for  agri- 
cultural water  if  the  users  within  the  agency  could  justify  such  a  rate. 

Question  2.  Providing  repayment  assistance  by  assessments  on  urban  and 
municipal  areas  adjacent  to  irrigated  acreages  which  indirectly  benefit  by  increased 
sales  and  commerce  resulting  from  irrigation  is  being  successfully  employed  by  the 
Bureau  of  Reclamation.  Do  you  feel  that  those  "conservancy  districts"  are  desirable 
for  state  projects? 

Qucntion  S.  This  problem  may  1)0  resolved  in  a  different  manner  in  various 
parts  of  the  State.  For  some  areas  conservancy  districts  may  be  most  desirable.  In 
other  areas  contracting  agencies  may  find  it  more  equitable  to  use  the  well  estab- 
lished irrigation  district  principle  of  having  a  basic  tax  for  all  property  within  the 
district,  plus  a  charge  for  the  water  used  by  volume. 
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Question  Jf.     Yes.  And  we  believe  other  jireas  will  be  willing  to  do  so. 

Yes.  San  Diego  County  has  been  doing  this  for  many  years  in  connection  with 
the  importation  of  water  from  the  Colorado  River.  We  met  the  cost  of  the  second 
aqueduct  by  a  35  million  dollar  bond  issue,  built  to  specifications  laid  down  by  the 
State. 

Question  5.  Capital  outlay  for  recreational  projects  in  California  has  historically 
been  developed  on  a  statewide  basis  by  bond  issue,  and  to  a  lesser  degree  by  legis- 
lative appropriation.  The  State  should  continue  to  develop  recreational  areas  for 
fish  and  wildlife  as  it  does  small  craft  harbors,  state  parks,  beach  parks,  mountain 
parks  and  snow  sport  areas,  and  capital  outlay  for  these  should  not  be  included 
in  water  development  costs. 

Question  6.  Yes,  subject  to  restrictive  supervision  by  the  Department  of  Water 
Resources  or  the  contracting  Avater  agencies  to  insure  that  the  primary  purpose  of 
water  conservation  and  distribution  is  not  subordinated  to  the  recreational  uses. 

Question  7.  It  is  doubtful  that  such  types  of  income  could  raise  funds  in  excess 
of  the  cost  of  operation  and  maintenance  of  the  recreational  facilities  and  of  pro- 
viding the  roads,  campsites,  boats,  ramps,  piers,  etc.,  which  would  be  needed.  Ex- 
penditure of  considerable  sums  may  be  necessary  to  protect  against  pollution.  There 
might  develop  dangerous  demands  to  turn  project  facilities  constructed  for  water 
development  into  recreational  resorts  operated  in  a  manner  damaging  to  their  pri- 
mary purpose. 

Question  8.  All  contractors  for  water  from  the  State  should  receive  like  treat- 
ment and  pay  their  proportionate  shares.  Each  entity  should  be  privileged  to  deter- 
mine within  its  own  operating  areas  a  means  of  taxing  and  levying  water  rates 
to  pay  all  state  allocated  costs. 

(Transcript  of  December  4,  1958,  p.  34.) 

STATEMENT  OF  LOWELL  O.  WEEKS 
Coachella  Valley  County  Water  District 

The  Coachella  Valley  County  Water  District  encompasses  267,000  acres  of  land 
in  central  Riverside  County,  extending  from  the  Whitewater  River  Canyon  north 
of  Palm  Springs,  south  to  the  Salton  Sea.  The  entire  area,  similar  to  Southern 
California,  in  general,  is  experiencing  explosive  growth  in  population  with  agricul- 
tural development,  recreational  and  resort  uses  and  activities  and  home  construction 
keeping  pace  with  the  expanding  population. 

The  Coachella  Valley  County  Water  District  was  formed  in  1918,  under  the 
County  Water  District  Act,  for  the  purpose  of  protecting  and  furthering  the  water 
rights  of  the  people  in  the  area,  to  invoke  and  maintain  water  conservation  prin- 
ciples and  practices  and  to  seek  additional  sources  of  water  for  the  region.  This 
the  district  has  constantly  continued  to  do  from  the  date  of  its  formation  to  the 
present  time  as  manifested  by  the  construction  works  of  the  district,  its  water 
retarding  and  spreading  operations,  and  its  contracts  with  the  United  States  of 
America.  The  district  has  two  repayment  contracts  with  the  United  States,  one  of 
which  was  executed  in  1934  for  the  construction  of  the  Ail-American  Canal  Project 
and  the  other  executed  in  1947  for  the  construction  of  a  distribution  system  to 
certain  lands  in  the  Coachella  Valley. 

Any  California  State  Water  Plan  not  making  provision  for  bringing  supplemental 
water  to  this  area  of  the  State  would  be  woefully  defective.  The  only  source  of 
water  available  to  the  Coachella  Valley  at  the  present  time  is  pumping  from  the 
underground  basin,  which  is  in  a  condition  of  overdraft,  and  bringing  water  into 
the  area  from  the  Colorado  River  through  the  AU-American  Canal  Project.  Over- 
drafts on  the  Coachella  ground  water  basin  annually  exceed  the  safe  annual  yield, 
and  we  are  actually  mining  water  in  the  area. 

The  Coachella  Valley  County  Water  District  believes  that  all  construction  costs 
and  the  cost  of  maintenance  and  operation  of  works  so  built  to  transport  water  from 
one  part  of  the  State  to  another  should  be  paid  for  by  all  of  the  beneficiaries.  There 
is  a  fundamental  concept  iu  this  State  that  all  of  the  land  in  an  irrigation  district 
benefits  from  the  irrigation  carried  on  in  the  area.  Urban  and  municipal  areas  which 
develop  within  the  boundaries  of  a  district  are  direct  beneficiaries,  and  these  lands 
are  taxed  or  assessed  to  help  pay  for  the  irrigation  project.  We  approve  of  an  exten- 
sion of  this  basic  principle  to  the  service  area  benefited  by  any  state  water  project. 

With  the  water  sources  presently  available  to  the  Coachella  Valley  being  uncer- 
tain and  inadequate  and  continually  diminishing,  it  is  imperative  that  additional 
water  be  made  available  or  the  economic  expansion  in  this  portion  of  the  State  will 
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be  brought  to  .1  standstill.  The  question,  therefore,  rises,  "Can  additional  water 
be  made  available  and  if  so,  at  what  cost,  and  how  will  the  cost  be  paid?"  The 
current  assessed  valuation  in  the  Whitewater  River-Coachella  Valley  is  in  excess 
of  two  hundred  million  dollars.  For  the  year  lO.")"  the  Bureau  of  Reclamation  operat- 
ing in  the  17  western  states  of  the  nation  reported  the  average  per  acre  crop  value 
on  all  reclamation  projects  in  those  states  to  be  $141.55,  while  in  the  Coachella 
Valley,  that  area  constituting  one  of  those  projects,  the  per  acre  crop  value  was 
$700.79,  being  the  highest  crop  value  per  acre  returned  from  any  project  in  the  17 
western  states.  The  Coachella  Valley  area  is  willing  and  able  to  pay  its  fair  and 
equitable  proportion  of  a  State  Water  Project  which  will  deliver  the  additional 
water  needed  in  the  area.  The  Coachella  Valley  County  Water  District  believes 
that  any  facilities  constructed  leading  into  the  Coachella  Valley  from  any  main 
transmission  line  in  any  state  project,  should  be  operated  and  maintained  by  the 
Coachella  Valley  County  Water  District,  which  district  as  a  public  agency  of  the 
State  is  able  and  willing  to  act  as  the  local  distribution  agency  of  such  water  in 
that  area. 

(Transcript  of  December  4,  1958,  p.  49.) 

STATEMENT  OF  DOYLE  F.  BOEN 
Riverside  County  Water  Association 

Although  the  association  proposes  to  continue  its  study  of  (the)  questions  and 
problems  (in  your  questionnaire),  the  board  of  directors  of  the  association  resolved 
their  current  studies  by  unanimous  action  to  support,  in  principle,  the  answers  pre- 
pared by  the  co-ordinating  conference,  with  the  exception  of  answer  number  four. 

You  will  recall  that  question  number  four  reads  "Can  your  area  assist  the  State 
in  financing  project  construction  by  advancing  any  portion  of  the  construction  costs 
of  a  project  or  facility  which  serves  your  area?  Do  you  have  sufficient  assessed 
valuation  to  advance  this  money  before  the  project  is  in  operation?"  It  was  felt 
that  inasmuch  as  the  Riverside  County  Water  Association  represents  several  areas 
which  vary  with  respect  to  present  development  and  immediate  financial  resources, 
no  general  an.swer  can  be  made  without  further  study.  Preliminary  studies  by  the 
association  indicate  that  some  Riverside  County  areas  have  strong  financing  capacity 
which  might  be  immediately  available ;  while  other  areas  of  this  county  will  be 
required  to  draw  heavily  on  their  financing  capacity  to  provide  local  water  distribu- 
tion facilities  during  early  construction  and  early  development  periods  of  state  water 
projects.  However,  this  does  not  mean  that  these  same  areas  with  less  high  value 
development  will  escape  the  explosive  growth  and  development  which  is  close  at  hand 
and  which  will,  in  turn,  groom  them  to  be  ready,  willing  and  able  to  carry  their 
fair  share  of  cost. 

(Transcript  of  December  4,  1958,  p.  53.) 

STATEMENT  OF  EDWIN  PRESSEY 
San  Diego  County  Farm  Bureau 

WHY   AGRICULTURE   SHOULD    HAVE    PREFERENTIAL   RATES 

1.  It  is  the  largest  user,  90  percent  of  developed  water. 

2.  This  use  builds  up  underground  supplies. 

3.  Much  water  that  was  available  for  agriculture  is  now  being  used  by  cities — 
from  dams  and  wells,  so  this  water  should  be  replaced. 

4.  It  has  been  proven  that  prosperity  in  a  city  depends  on  the  prosperity  of  the 
agriculture  of  the  countryside  l)ordering  the  city,  largely  agriculture. 

5.  Water  costs  must  be  reasonable  to  support  agriculture  and  these  costs  are 
reflected  in  better  food  at  reasonable  prices  to  city  dweller.s. 

6.  The  city — for  domestic  use  has  jiriority  on  the  water,  therefore,  agriculture  Is 
receiving  only  the  surplus  water  available  and  should  receive  it  at  a  price  that 
reflects  the  cost  of  such  sun^lus  delivery.  Should  receive  a  lower  price  for 
interrupted  service. 

a.  Total  City  of  San  Diego  water  consumption  during  the  fiscal  year  105(>-57 
was  23,210,880,000  gallons. 
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b.  Establishing  agriculture  as  a  class  of  customer  apart  from  industry  for 
rate-making  purposes  should  be  a  primary  objective. 

c.  In  the  situation  where  large  areas  of  farming  land  are  being  valued  below 
that  of  adjoining  industrial  land  for  tax  purposes,  the  agriculturist  is  hard 
pressed  to  justify  rate  treatment  different  from  other  land  users.  (Such  as 
within  the  City  of  San  Diego). 

7.  Agriculture  does  not  require  the  same  type  and  quality  of  service.  We  want 
water  of  the  lowest  salt  content,  but  chlorination  and  sodium  salts  are 
detrimental. 

(Transcript  of  December  4,  1958,  p.  56) 

LETTER  FROM  W.  E.  SILVERWOOO 

Dated  November  10,  1958 

San  Bernardino  County  Supplemental  Water  Association 

Within  the  next  30  years  there  will  be  a  much  greater  swing  from  agriculture 
to  urban  and  industrial  development  on  both  the  coastal  and  desert  areas  of  our 
county  as  will  be  borne  out  by  the  forthcoming  State  Department  of  Water  Re- 
sources study.  There  are  tremendous  military  establishments  and  reservations  on 
the  desert  side  of  our  county  as  well  as  some  of  the  fastest  growing  desert  develop- 
ment areas  in  the  State  that  are  entirely  dependent  upon  their  lowering  underground 
water  reserves  for  their  existences. 

Regarding  the  pricing  of  agricultural  water  at  a  lower  price  than  that  of  industrial 
or  domestic  water,  your  committee's  recommendations  might  well  follow  the  his- 
toric pattern  that  has  been  used  in  California  for  these  many  years  by  which 
agricultural  water  has  been  less  costly  than  domestic  and  industrial  water.  This 
pattern  has  been  followed  not  only  by  the  Central  Valley  Project,  Irrigation  Districts 
but  also  by  the  City  of  Los  Angeles  and  the  Metropolitan  AVater  District. 

The  important  thing  your  committee  should  bear  in  mind  is  that  where  supple- 
mental water  is  made  available  to  any  county,  a  gradual  evolutionary  change  takes 
place  from  irrigated  agriculture  to  urban  and  industrial  development.  The  farmers 
who  set  up,  underwrite,  and  pay  for  the  original  water  distribution  system  in  any 
area  are  laying  the  foundation  for  certain  industrial  and  urban  development  to  follow, 
and  the  State  could  well  afford  to  assist  in  this  basic  development  of  California  by 
keeping  the  rates  for  water  as  low  as  possible  to  the  original  agricultural  developers. 

The  City  of  Los  Angeles  made  water  available  at  very  reasonable  rates  to  the 
largely  unirrigated  San  Fernando  Valley  some  40  years  ago.  The  agricultural  people 
of  the  valley  did  not  have  to  first  possess  tremendous  assessed  valuations  or  to 
possess  excess  capital  reserves  to  pay  their  proportionate  share  of  the  Owens  Valley 
aqueduct  as  it  was  built.  However,  look  at  the  transformation  that  has  taken  place 
in  40  years  from  a  parched  desert  valley  made  up  largely  of  dry  farming  and  range 
operations  to  the  present  tremendous  development  with  millions  and  millions  of 
dollars  woi-th  of  assessed  valuation.  The  San  Fernando  Valley  is  now  a  very 
important  economic  factor  in  California's  over-all  economy.  Its  amazing,  rapid 
growth  would  never  have  been  possible  without  an  adequate  supply  of  supplemental 
water.  Contrast  this  development  with  that  of  the  neighboring  Simi  Valley  where 
no  supply  of  supplemental  water  has  yet  been  made  available.  This  is  an  example 
of  what  can  and  will  happen  to  many  portions  of  California  with  the  timely 
development  of  the  California   Water  Plan. 

Supplemental  water  was  made  available  to  the  barren  desert  of  Imperial  Valley 
where  there  was  no  assessed  valuation  tohatsoever  some  50  years  ago.  Today  this 
valley  annually  produces  over  150  million  dollars  worth  of  agricultural  crops.  Much 
of  this  money  is  spent  for  services  and  merchandise  from  metropolitan  areas. 
However,  economic  studies  show  that  this  150  million  dollars  worth  of  agricultural 
crops  is  worth  over  one  billion  dollars  in  the  final  market  place.  This  means  that 
the  many  utility  companies,  transportation  firms,  manufactures,  wholesalers,  job- 
bers, retailers,  and  their  many  employees  and  stockholders,  most  of  whom  live  in 
metroi>olitan  areas,  all  benefit  from  the  billion  dollar  economy  cerated  by  supplying 
supplemental  water  to  a  barren  desert  area  devoid  of  any  assessed  valuation.  Bank 
of  America  economist  William  M.  Burke  stated  recently,  "California  generates 
$35  billion  annually  in  income  and  will  increase  to  $50  billion  within  ten  years." 
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Your  ooniniittcc  should  recoininoud  that  tho  Iiiv<>stin«'n(  Fund  :ind  all  future  un- 
coininitted  Tidolauds  Oil  Rpvpiiuos  Ik-  used  ex<"Iusively  for  the  development  of  the 
California  Water  I'lan.  It  is  veri/  w'ihc  and  sound  planning  to  use  funds  from  a 
nonrenewable  natural  resource  to  put  to  beneficial  use  the  averajje  40,000,000  atre- 
feet  of  water,  California's  most  valuable  annual  natural  resource,  that  runs  to 
waste  in  the  Pacific  Ocean  every  year. 

(I-etter  of  Decnnber  8,  ]9f58,  addressed  to  Chairman). 

Assembly 
California  liKGisLAiirRK 
Sacramento,  October  10,  1958 
Mr.  Harvey  O.  Banks,  Director 

Department  of  Water  Resources 
1120  N  Street 

Sacramento,  California 
Dear  Harvey  :  As  a  result  of  the  hearings  conducted  by  my  subcommittee  during; 
the  week  of  September  15th  and  the  conference  with  your  consulting  board  in  Santa 
Barbara,  one  particular  problem  area  seems  to  stand  out  in  a  manner  worthy  of 
special  consideration  by  your  consulting  board.  This  letter  is  to  advise  your  depart- 
ment and  consulting  board  of  this  problem  area,  as  well  as  to  serve  as  a  progress 
report  to  members  of  the  subcommittee  who  were  unable  to  attend  the  Santa  Bar- 
!»ara  hearing  and  the  meeting  with  the  Assembly  Concurrent  Resolution  No.  14 
consulting  board. 

I  have  been  interested  in  the  similarities  between  the  subject  matter  discussed  at 
the  conference  with  the  consulting  board  and  many  of  the  problems  presented  to 
the  subcommittee  during  our  hearing  of  the  same  week.  These  similarities  seem  to 
show  that  the  basic  problem  of  the  nonapplicability  of  economic  principles  in  pricing 
water  keeps  recurring.  Thus,  Professor  Boulding  stated  that  he  had  just  finished 
writing  a  textbook  on  economics.  Water  pricing  problems  of  state  and  federal  proj- 
ects do  not  appear  in  his  textbook  because  they  are  not  economic  problems  in  the 
sense  that  the  traditional  concept  of  the  market  in  establishing  the  price  of  water 
does  not  apply  due  to  various  forms  of  subsidies.  A  few  moments  later  Professor 
McKinley  stated  the  problem  from  the  point  of  view  of  a  political  scientist  when  he 
suggested  that  it  would  be  helpful  if  the  subcommittee  members  could  sketch  for 
the  consulting  board  the  political  limits  involved  in  water  repayment  problems. 
These  statements  from  two  different  disciplines  seem  to  imply  the  same  thing,  that 
is,  pricing  of  water  developed  by  state  and  federal  projects  is  apt  to  be  controlled  by 
noneconomic  factors. 

In  thinking  back  over  the  hearings  on  irrigation  repayment,  the  validity  of  these 
two  comments  from  the  consulting  board  becomes  rather  apparent.  Basically,  the 
testimony  on  irrigation  repayment  presented  to  the  subcommittee  involved  three 
approaches:  (1)  although  allowing  certain  limited  exceptions,  one  statement  advo- 
cated establishing  the  price  of  water  according  to  the  cost  of  producing  it  and 
recommended  that  the  State  build  only  those  projects  which  could  be  fully  repaid 
by  beneficiaries;  (2)  a  second  approach,  expressed  in  varying  forms  by  different 
witnesses,  advocated  cheap,  subsidized  water  from  state  projects  although  the  degree 
of  subsidy  and  the  pricing  system  to  be  used  by  the  State  were  not  specified;  (3) 
the  third  approach  was  that  presented  by  the  Department  of  Water  Resources.  As 
you  know  it  was  basically  an  intermediate  approach  requiring  substantial  repay- 
ment hut  still  permitting  some  subsidy.  This  subsidy  was  qualified  by  such  expres- 
sions as  "public  interest,"  "ability  to  pay,"  etc. 

It  is  not  my  purpose  here  to  (luestion  your  middle-of-the-road  approach  or  the 
request  for  subsidy  but  I  cannot  help  but  observe  that  whenever  we  leave  the 
traditional  concepts  of  economics,  we  have  no  objective  standards  upon  which  to 
base  water  prices.  Statutory  and  administrative  efforts  to  limit  subsidy  by  such 
qualifying  language  would  not  seem  to  be  effective.  Thus,  any  reference  to  the 
"public  interest"  can  be  used  as  a  justification  for  cheap  water  just  as  much  as  a 
direct  request  for  cheap  water.  No  witnesses  at  our  irrigation  repayment  hearings 
presented  any  basis  upon  which  .subsidy  could  logically  be  limited  nor  has  our 
study  of  federal  policies  shown  any  specific  basis  by  which  federal  subsidies  are 
limited.  Only  a  modicum  of  pressure  is  required  to  change  a  little  subsidy  into  a 
major  subsidy.  This  may  be  the  lesion  to  be  learned  from  the  experience  of  the 
Bureau  of  Reclamation.  In  fairness  it  must  be  observed  that  no  witness  before  the 
subcommittee  has  advanced  a  more  logical  suggestion  than  the  approach  taken  by 
the  Department  of  Water  Resources  in  recommending  a  small  or  moderate  amount 
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of  subsidy.  In  fact,  this  approiicli  inigli(  well  he  accoi)tjil>lc  to  tiie  major  political 
elements  of  the  State. 

This,  however,  is  not  my  point.  My  point  is  that  there  appears  to  be  no  reasonable 
or  logical  basis  upon  which  to  determine  the  amount  of  subsidy  once  either  the 
Federal  Qovcrnment  or  the  State  departs  from  the  concept  of  marketing  water 
at  its  true  cost. 

One  possible  guide  to  irrigation  pricing  and  repayment  here  in  California  which 
might  limit  subsidies  has  been  suggested  based  upon  the  cost  of  alternative  supplies 
of  water  which  may  be  competitive  with  a  state  project.  However,  we  find  the 
Merced  Irrigation  District  furnishes  water  at  a  cost  to  its  users  of  approximately 
$1.10  per  aci-e-foot,  Friant  water  users  pay  $3.50  per  acre-foot  for  Central  Valley 
Project  water,  the  San  I.uis  Project  proposes  to  charge  $7.50  per  acre-foot  and, 
according  to  the  testimony  from  the  Kern  County  Farm  Bureau,  the  semitropic 
area  probably  can  afford  to  pay  $13  to  $14  per  acre-foot  for  Feather  River  water. 
Thus,  we  can  see  that  any  effort  to  price  irrigation  water  on  the  basis  of  competi- 
tive water  developed  by  nearby  projects  presents  the  State  with  a  substantial 
range  of  water  prices  which  do  not  reflect  the  conditions  pertaining  to  the  financing 
and  construction  of  a  state  project,  are  not  related  to  ability  to  pay  or  else  reflect 
conditions  peculiar  to  a  limited  service  area. 

Likewise,  the  concept  of  ability  to  pay  has  deficiencies  in  limiting  subsidy.  We 
find  that  the  Bureau  of  Reclamation  proposes  that  San  Luis  water  users  should 
pay  $17.50  per  acre  for  project  water  with  the  remaining  repayment  to  be  made 
from  M  &  I  and  power  revenues.  The  repayment  capacity  of  San  Luis  lands  is 
computed  to  be  $37  per  acre.  This  leaves  a  difference  of  $20  per  acre  which  is  the 
incentive  to  use  project  water.  In  the  case  of  your  department's  report  on  the 
Palo  Verde  Irrigation  District,  the  water  users  in  that  district  are  anxious  to  pay 
approximately  $40  per  acre  for  water  even  though  no  subsidy  from  M  &  I  or 
power  users  is  available.  Their  computed  ability  to  pay  is  $45  per  acre  for  a  farm 
unit  of  40  acres  which  results  in  an  incentive  to  use  water  of  $5  per  acre.  How 
can  we  objectively  determine  the  correct  amount  of  incentive  required  to  assure 
a  market  for  project  water?  Is  it  $5,  $20,  or  some  other  amount?  From  the  illus- 
tration above  it  appears  that  the  desire  for  water  determines  the  proper  incentive 
to  use  project  water  and  that  repayment  capacity  actually  is  a  ceiling  on  water 
pricing  and  not  a  floor  which  can  constitute  a  limitation  on  subsidy. 

The  problems  of  water  pricing  and  negotiating  a  repayment  contract  for  project 
water  are,  however,  even  more  difiicult  for  those  projects  where  a  substantial  but 
unfixed  portion  of  project  irrigation  costs  are  to  be  charged  to  power  users, 
M  &  I  water  users  or  the  General  Fund.  We  know  of  no  federal  policy  which 
establishes  any  consistent  basis  for  a  minimum  or  fixed  irrigation  repayment 
controlled  by  known  variables  nor  do  we  know  of  any  basis  upon  which  such 
percentages  could  be  objectively  determined.  For  example,  statements  before  this 
subcommittee  have  expressed  the  view  that  the  higher  the  net  revenue  from  power, 
the  more  subsidy  will  be  available  for  irrigation.  This  may  or  may  not  be  desirablo 
but,  once  again,  it  indicates  that  there  is  no  known  objective  basis  for  limiting 
subsidy. 

The  adverse  position  of  the  State  in  negotiating  a  repayment  contract  for 
irrigation  water  is  apt  to  encourage  "one-sided"  results  when  thei-e  is  no  logical, 
predetermined  point  beyond  which  the  State  will  not  go  in  resisting  pressures  for 
downward  pricing  of  irrigation  water.  We  may  liken  these  negotiations  to  a  situa- 
tion in  which  "A"  (the  negotiating  state  agency)  proposes  to  sell  a  building  to 
"B"  (the  irrigation  water  users)  at  a  price  which  reflects  something  less  than 
its  fair  market  value  because  "C"  will  make  up  the  difference  between  the  agreed- 
upon  price  and  the  fair  value  of  the  property.  The  party  labeled  "C"  may  be 
power  users,  M  &  I  water  users,  taxpayers,  or  some  other  group  whose  identity 
and  costs  will  be  determined  within  the  discretion  of  "A,"  but  beyond  the  control 
of  "C."  The  difficulties  of  negotiating  a  contract  equitable  to  "C"  are  apparent 
when  viewed  in  this  manner  and  it  should  not  be  surprising  to  discover  that  "B" 
under  such  circumstances  can  hold  out  for  and  receive  quite  favorable  treatment 
at  the  expense  of  "O."  This  favorable  treatment  in  the  form  of  a  subsidy  to 
"B"  may  be  to  the  advantage  of  all  (in  the  public  interest)  under  certain  circum- 
stances. Even  so,  there  ultimately  will  be  discrimination  among  different  "B" 
parties  as  similar  negotiations  for  sale  of  other  project  water  are  carried  out  and 
the  "B"  parties  secure  more  or  less  favorable  terms  according  to  their  political 
strengths  or  individual  bargaining  positions. 
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lu  view  of  the  foregoing,  I  wonder  if  we  should  not  now  ask  ourselves  whether 
there  actually  is  any  objective  economic  basis  upon  which  the  State  can  establish 
a  pricing  policy  for  water  if  the  traditional  economic  concepts  of  prices  determined 
by  costs  arc  ignored.  I  do  not  suggest  that  this  is  necessarily  the  policy  the  State 
siiould  follow,  but  I  feel  we  should  give  careful  consideration  to  the  feasibility  of 
administering  a  program  which  deviates  from  such  economic  concepts  for  there  is 
serious  douht  in  nn/  viiiid  uhether  ne  can  ever  administer  a  pricing  policy  for 
irii(jation  icnicr  on  other  than  a  political  basis  unless  we  seek  to  secure  full  repay- 
ment of  reinibursahle  allocated  project  costs. 

Although  our  major  i)roblem  in  establishing  repayment  policy  is  with  irrigation, 
it  would  be  unfair  to  single  out  irrigation  and  it  is  not  intended  to  do  so  in  this 
letter.  As  I  see  it,  the  proi)lem  with  recreation  is  much  the  same.  No  one  has  yet 
presented  to  this  subcommittee  any  objective  economic  basis  for  establishing  or 
limiting  subsidy  for  recreation  in  state  projects.  While  justifications  have  been 
presented  for  subsidy,  these  justifications  do  not  rest  upon  any  objective  economic 
criteria  and  are  not  shown  to  be  subject  to  quantitative  analysis.  You  may  recall 
several  subcommittee  members  have  already  questioned  the  validity  of  distinguishing 
the  recreation  industry  from  the  agricultural  industry  for  repayment  purposes. 

I  have  set  down  these  observations  in  this  letter  because  I  feel  they  are  basic 
to  the  repayment  work  of  tliis  subcommittee.  After  all  of  the  hearings  our  sub- 
committee has  had,  I  wonder  if  we  have  only  succeeded  in  confirming  what  several 
members  of  the  panel  of  consultants  readily  stated  after  only  a  brief  association 
with  our  problems  here  in  California.  I  think  we  should  establish  whether  there 
is  a  logical  economic  basis  for  limiting  subsidies.  If  there  is  not,  we  should  recognize 
this  fact  fully  in  further  consideration  of  our  problems.  Then  we  would  at  least 
be  able  to  handle  our  difficulties  more  intelligently. 

I  hope  that  at  the  next  meeting  of  your  consulting  board,  the  board  might  be  able 
to  provide  the  subcommittee  with  some  further  advice  on  these  matters  of  subsidy, 
pricing  and  repayment. 

Sincerely, 

Cablet  V.  Porter,  Chairman 
Subcommittee  on   Economic  and   Financial 
Policies  for  State  Water  Projects 

Bi.YTH  &  Co.,  Inc.,  Rusr  Bun-oiNO 
San  Francisco,  October  20.  1958 
Honorahlf.  Cari.ey  V.  Portkr,  Chairman 

Joint  Subcommittee  on  Economic  and  Financial 
Policies  for  State  Water  Projects 
State  Capitol 

Sacramento  14,  California 

Dear  Sir:  I  have  been  giving  considerable  thought  to  your  letter  of  October  17th 
and  the  question  posed  therein. 

I  can  appreciate  the  necessity  for  allocating  costs  as  far  as  some  phases  of  the 
Feather  River  Project  are  concerned.  However,  I  believe  that  a  revenue  bond  issue 
could  be  marketed  without  this  being  in  any  way  a  drawback. 

Naturally,  I  am  assuming  either  adeifuate  legislation  would  be  drafted  authorizing 
the  issuance  of  such  revenue  bonds  by  the  State  or  state  agency.  The  legislation 
would  also  provide  that  all  or  certain  i)ower  revenues  would  be  the  security  for  the 
revenue  bonds  and,  naturally,  it  wo\dd  be  essential  that  the  revenues  be  assured 
and   adeq\iate. 

While  I  am  no  engineer,  it  would  always  seem  feasible  to  me  to  proceed  as  rai)idly 
as  iwssil>le  with  the  finani  ing  and  construction  of  the  Feather  River  Dam  and 
Power  Plant.  As  you  well  know,  substantial  i)()wer  revenues  were  estimated  in  the 
reiiort  dated  February,  W~t~>.  done  l)y  the  Deiiartment  of  Public  Works,  Division 
of   Water   Resources   and   then,   of   course,   the   Bechtel    reiiort   reconfirmed    this   also. 

In  today's  bond  market,  I  would  say  that  $2r>0.000,()00  revenue  bonds  of  approxi- 
mately .'>()  years  in  maturity  could  be  financed  if  a  tight  enough  contract  with  a 
reliable  purchaser  or  purchasers  for  the  sale  of  such  power  were  executed,  and  the 
amount  of  net  power  revenues  available  for  debt  .service  on  the  bond  issue  were  in 
the   neighborhood    of   .$1.1.000.000   or   .$14,000,000. 

It  seems  to  me  essential  that  the  construction  of  the  initial  unit  of  the  Feather 
River  Project  l>e  accelerated  in  view  of  the  many  years  that  such  construction  will 
take.  During  that  period,  it  should  be  possible  to  work  up  a  fair  |)lan  for  the 
distributicm  of  the  water. 
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I  guess  what  we  really  need  in  this  State  is  a  "water  master,"  whose  word  will 
be  final,  as  far  as  the  ultimate  distribution  of  the  State's  water  resources. 
I  hope  that  my  few  comments  have  been  of  some  value  to  you. 
Sincerely  yours, 

Blyth  &  Co.,  Inc. 
John  Inglis 
Vice   President 

Bank  of  America,  San  Francisco  Headquarters 

San  Francisco,  October  23,  1958 
Mr.  Carley  V.  Porter,  Chairman 

Joint  Subcommittee  on  Economic  and  Financial  Policies  for 
State  Water  Projects 
1701  East  Compton  Boulevard,  Compton,  California 

Dear  Mr.  Porter  :  Thank  you  for  your  letter  of  October  17th  exploring  various 
phases  of  the  State  Water  Projects. 

I  can  see  no  objections  to  the  issuance  of  revenue  bonds  on  any  particular  phase 
of  the  development  program  wherein  the  pledge  of  revenues  and  other  assurances 
to  protect  the  bondholder  would  indicate  feasibility.  In  other  words,  if  there  is 
sufficient  revenue  to  satisfy  the  debt  requirements,  there  should  be  no  financing 
problem.  In  establishing  a  revenue  bond,  it  would  be  appropriate  to  have  it  refund- 
able by  either  state  general  obligation  bonds  and/or  other  revenue  bonds.  This 
would  assure  flexibility  and  the  potentiality  of  the  lowest  interest  costs  desirable 
and  possible. 

I  have  just  completed  a  recommendation  to  the  State  Treasurer,  A.  Ronald 
Button,  on  veterans'  aid  financing,  which  is  the  biggest  financing  job  the  State  will 
face.  Even  though  veterans'  bonds  have  been  serviced  without  cost  to  taxpayers,  as 
there  have  been  adequate  funds  from  veterans'  repayments,  still  the  use  of  state 
credit  to  the  extent  desired  will  raise  the  cost  of  borrowing  on  all  other  state 
projects. 

A  great  many  people  believe  that  the  State's  veterans'  aid  program  would  be 
much  wiser  to  pattern  itself  after  the  federal  VA  program.  This  would  permit  the 
use  of  normal  lending  agencies  with  a  state  guarantee.  Obviously,  this  would  re- 
quire little  or  no  bond  financing  and  would  leave  the  field  clear  to  other  necessary 
state  projects,  such  as  the  water  development  program. 

Please  feel  free  to  call  on  me  at  any  time  that  I  can  be  helpful. 

Kindest  regards. 

Sincerely, 

Alan  K.  Browne 
Vice  President 

State  of  California,  Office  of  Legislative  Counsel 

Sacramento,  September  30,  1958 
Hon.  Carley  V.  Porter 

1701  East  Compton  Boiilevard,  Compton,  California 

Dear  Mr.  Porter  :  You  have  requested  an  opinion  interpreting  Section  11626  of 
the  Water  Code,  relating  to  the  preference  granted  to  public  agencies  and  nonprofit 
organizations  in  the  sale  of  water  or  power  made  available  under  the  state-author- 
ized Central  Valley  Project. 

Section  11626  provides  as  follows : 

In  entering  into  and  awarding  contracts,  in  case  of  equal  or  equivalent  offers, 
including  consideration  of  the  cost  of  construction,  operation,  and  maintenance 
of  the  necessary  lines,  plants,  and  other  works  to  deliver  the  commodity  or  service 
which  is  to  be  delivered  under  the  contracts,  the  department  shall  grant  prefer- 
ence to  state  agencies  or  other  organizations  not  organized  or  doing  business  for 
profit  but  primarily  for  the  purpose  of  supplying  water  or  electric  power  to  their 
own  citizens  or  members. 

The  key  phrase  in  this  section  is  "equal  or  equivalent  offers."  In  other  words, 
under  Section  11626  preference  is  to  be  given  to  statt^  agencies  *  and  the  nonprofit 

*  This  term  is  defined  by  Section  11102  of  the  Water  Code  to  include  any  irrigation 
district,  reclamation  district,  municipal  utility  district,  public  utility  district,  water 
district,  water  storage  district,  and  any  public  or  municipal  corporation,  political 
subdivision,  district,  state  agency  or  authority. 
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organizations  mentioned  only  if  such  agencies  or  organizations  make  offers  to  pur- 
chase or  use  water  or  power  which  are  equal  or  equivalent  to  offers  made  by  private 
companies  or  corporations  organized  for  profit. 

Further,  in  determining  whether  such  offers  are  "equal  or  equivalent,"  the  De- 
partment of  Water  Resources  is  required  to  take  into  consideration,  among  other 
things,  the  cost  of  construction,  operation,  and  maintenance  of  the  necessary  lines, 
plants,  and  other  works  to  deliver  the  water  or  power  to  the  state  agency  or  non- 
profit organization. 

It  follows,  therefore,  that  in  order  to  determine  whether  offers  are  "equal  or 
equivalent"  under  any  particular  circumstances,  the  department  would  be  required 
to  consider  all  of  the  factors  involved  in  each  offer,  including  those  mentioned  in 
the  preceding  paragraph. 

Very  truly  yours, 

Ralph  N.  Kleps 
Legislative  Counsel 
By  Ray  H.  Whitaker 
Deputy  Legislative  Counsel 

State  of  California,  Department  of  Agbicultttbe 

Sacramento,  January  30,  1959 
Honorable  Carley  V.  Porter 

Subcommittee  on  Economic  and  Financial  Policies  for  State  Water  Projects, 
State  Capitol,  Sacramento  llf,  California 

Dear  Mr.  Porter  :  As  Chairman  of  the  Subcommittee  on  Economic  and  Financial 
Policies  for  State  Water  Projects  you  have  requested  from  us  certain  information 
which  might  be  of  assistance  to  the  committee  in  evaluating  repayment  policies  for 
irrigation  water  delivered  from  state  projects. 

Your  letter  indicates  that  your  subcommittee  has  been  reviewing  the  status  of 
agriculture  and  irrigated  agriculture  in  California,  and  consequently  would  realize 
tliat  the  gradually  growing  absorption  of  fine  farmland  due  to  urban  and  industrial 
expansion  already  requires  some  redistribution  of  farming  activities,  such  as  citrus 
and  walnuts  from  Southern  California  into  the  central  valley.  The  necessity  to  seek 
irrigation  water  to  operate  the  transposed  ventures  means  an  additional  use,  since 
a  water  demand  at  the  original  situs  continues. 

Because  of  favorable  soil  types  and  suitable  climatic  conditions,  there  will  always 
bo  certain  types  of  crops  that  can  be  produced  better  in  California  than  anywhere 
else.  Diversification  plus  this  variance  in  soil  and  climatic  conditions  has  kept  Cali- 
fornia in  the  No.  1  position  among  the  states  for  23  out  of  the  past  28  years,  having 
reached  a  value  in  terms  of  cash  receipts  from  farm  marketings  of  $2,835,000,000 
in  19.5f'>.  The  adaptability  of  our  growers  to  change  will  certainly  not  lessen,  and 
while  there  may  be  a  reduction  in  available  acreage  for  some  of  our  specialty  crops, 
modern  technical  developments  may  keep  the  production  up  to  virtually  the  same 
voliimp.  Then,  too,  continuing  research  will  develop  new  kinds  and  varieties  of  prod- 
ucts of  the  soil  which  may  have  equally  ready  acceptance  as  those  now  being  produced. 

Specialists  indicate  that  our  good  agricultural  land  is  disappearing  at  the  rate  of 
100,000  acres  each  year  into  urban  and  industrial  developments,  and  for  use  by 
federal  and  other  public  agencies.  Our  population  increase  in  time  will  also  be  a 
potent  factor  to  efface  some  of  the  surpluses  in  our  specialty  crop  production.  Such 
factors  as  the.se  complicate  one's  thinking  in  terms  of  potential  production  within 
the  next  two  decades.  Of  course,  no  one  can  foretell  how  the  vagaries  of  nature  will 
trick  us,  as  happened  in  1958  when  important  shortages  appeared  in  cherries,  apri- 
cots, almonds,  plums,  prunes,  and,  in  some  sections,  Bartlett  pears.  In  such  situa- 
tions we  may  only  hope  that  differences  in  blossoming  time  by  area  may  give  us 
good  i)roductivity  in  other  crojis  to  help  as  substitutes  for  those  in  short  supply. 
For  example,  the  shortage  in  almonds  to  .some  extent  was  offset  by  an  abundan(e 
of  walnuts.  Such  abnormal  seasons  should  not  bring  about  a  demand  to  increase 
plantings  of  such  seasonally  shorted  crops. 

You  also  invite  general  comments  rather  than  detailed  information ;  therefore,  in 
the  interest  of  clarity,  we  repeat  your  questions,  and  give  our  respon.se  in  the  order 
in  which  you  have  set  them  forth. 

1.  What   (io|>s  grown   on   irrigated   land    in   California  are   now    in   short    supply, 
with   respect   to  local,  national  and   international  market.?,   to  such  an  extent' 
that  produrtion  of  these  crops  should  be  increased  in  the  immediate  future? 
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We  arc  not  aware  of  any  crops  grown  in  Cilifoinia  on  irriRatcd  land  now  normally 
in  short  supply  cither  hx-ally  or  nationally,  in  fact,  many  of  our  fruit,  nut  and 
vet;etal)l('  crops  arc  ordinarily  in  good  supply  Ity  comi)arison  with  niarUct  rc(iuirc- 
ments.  I'eaches  are  being  produced  in  overabundance.  I'otatoes,  lettuce  and  melons, 
too,  are  being  prodnced  in  overabundance.  Also,  such  crops  as  cotton  and  rice  are 
in  ample  supply.  California  cotton  is  in  a  relatively  favorable  position,  however,  be- 
cause our  cotton  is  of  a  staple  which  normally  brings  market  price  premiums.  Fur- 
thermore, in  California  cotton  is  produced  more  generally  with  machine  methods 
than  in  the  older  cotton-producing  areas  of  the  United  States. 

We  are  not  aware  of  any  agricultural  crop  grown  in  California  on  irrigated  la  ad 
for  which  increased  acreage  should  be  developed  in  the  immediate  future,  with  the 
possible  exception  of  alfalfa.  This  is  because  of  its  soil-improvement  characteristics, 
and  its  importance  as  a  feed  for  livestock  and  poultry.  California  extensively  imports 
field  corn  and  grain  sorghums  from  other  states.  Competitive  prices  currently  on 
these  crops  keep  us  from  indicating  them  in  short  supply,  but  changes  in  transpor- 
tation rates,  improved  hybrid  seed,  and  mechanized  harvesting  methods  could  give 
incentive  for  increased  production. 

2.  What  is  the  market  situation  with  respect  to  surpluses  or  deficiencies  for  the 
principal  commodities  grown  in  the  San  Joaquin  Valley  area,  i.e.,  grapes, 
citrus,  cotton,  alfalfa  and  potatoes? 

Grapes.  The  production  of  grapes  generally  is  in  balance  with  the  reasonable 
market  requirements  considering  the  combined  utilization  of  grapes  for  raisin,  wine 
and  table  purposes. 

Other  Deciduous  Fruits.  Average  annual  production  of  deciduous  fruits,  includ- 
ing berries,  is  sufficient  to  meet  market  requirements  in  fresh,  canned,  frozen,  and 
dried  form. 

Citrus.  The  production  of  citrus  fruits,  with  the  possible  exception  of  lemons,  is 
in  reasonable  balance  with  market  requirements.  Lemons  are  at  times  in  oversupply. 
Market  demand  for  lemon  products  is,  however,  increasing  rapidly. 

Cotton.  In  general  terms,  cotton  is  in  substantial  supply.  California  cotton  is  in 
a  less  unfavorable  market  situation  because  it  tends  to  be  premium  cotton. 

Alfalfa.  Because  of  retarded  range  pasture,  the  market  situation  for  alfalfa  is 
favorable.  Normally,  supplies  of  alfalfa  in  California  are  adequate. 

Potatoes.  The  normal  production  of  potatoes,  both  early  and  late  potatoes,  is 
more  than  adequate,  considering  availability  of  adaptable  acreage.  Climatic  varia- 
tions and  national  production  influence  this  crop  appreciably. 

3.  In  general,  what  is  your  view  of  the  need  for  expansion  of  in-igated  agriculture 
in  California  within  the  immediate  future,  within  the  period  of  1970  and  1980? 

With  improved  technology,  yields  per  acre  have  increased  beyond  previous  ex- 
pectations. Such  progress  is  still  taking  place.  The  additional  irrigated  agricultural 
acreage  needed  for  California  in  the  immediate  future  is  more  particularly  to  offset 
that  which  is  being  diverted  to  nonfarm  uses.  Otherwise,  the  need  is  for  only  gradual 
expansion.  In  terms  of  water  use,  however,  many  underground  sources  of  water  have 
been  drawn  down  to  uneconomic  levels,  and  need  to  be  augmented  by  snirface  water 
sources. 

The  need  for  expansion  in  irrigated  agriculture  for  the  period  1970  to  1980  will 
depend  in  a  large  measure  upon  population  trends  in  California  specifically,  and  in 
the  nation  generally.  By  1975,  population  in  California  may  reach  approximately 
25,000,000  persons,  or  something  approaching  an  increase  of  about  seventy-five  per- 
cent (75%)  over  recent  numbers.  Nationally,  the  increase  is  likely  to  be  approxi- 
mately thirty  percent  (30%),  which  is  less  dramatic,  but  nevertheless  very  substan- 
tial. Furthermore,  diets  are  likely  to  continue  a  recent  and  present  trend  toward 
more  fruits,  leafy  vegetables,  poultry  and  eggs,  red  meats  and  dairy  products,  with 
fewer  potatoes  and  cereal  grains,  including  rice.  California  will  need  a  substantial 
increase  in  the  use  of  land  suitable  for  the  production  of  fruits  and  leafy  vegetables, 
and  a  more  intensive  use  of  land  for  feeds  for  animal  products.  Acreage  increases 
for  cotton,  potatoes,  and  rice  need  not  be  substantial. 

Through  the  decade  indicated  (1970-1980),  acreage  increases  in  California  need 
not  parallel  increases  in  population.  An  increasing  percentage  of  our  production 
will  be  marketed  within  the  State,  and  a  lesser  percentage  of  our  production  will 
be  marketed  in  out-of-state  markets  because  our  rising  costs  of  transportation  and 
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marketing  are  makins  the  movement  of  our  products  to  midwestern  and  eastern 
markets  increasinsly  difficult.  Furthermore,  advancement  in  technology  very  likely 
will  continue,  a  development  which  will  make  it  jtossihle  to  produce  more  products 
from  the  acreages  availahle  than  has  lieen  the  case  in  the  past;  although  irrigaied 
land  acreage  of  necessity  will  he  increased  gradually,  this  rate  of  increase  may  not 
prove  so  rapid  in  California  as  population  increases  would  tend  to  indicate. 

We    hope    that    the    above    comments    and    observations    may    be    helpful    to    the 
conmiittee. 

Verv  sincerely  yours. 

C.  J.  Carky, 
Deputy  Director 


1959  HEARINGS 

QUESTIONNAIRE  FOR  NORTHEASTERN  COUNTIES 

The  Assembly  Water  Committee  is  holding  hearings  at  the  Plumas  County  Fair- 
grounds, Quincy,  at  9.30  a.m.  on  September  9  and  at  Bridge  Bay  Resort  in  Shasta 
County  at  10  a.m.  on  September  10.  Assemblywoman  Davis  has  already  contacted 
you  regarding  the  five  general  subject  matters  which  are  before  the  Assembly 
Water  Committee.  In  line  with  her  previous  discussions  with  you,  this  letter  out- 
lines in  more  detail  the  subjects  of  interest  to  the  committee  with  regard  to  the 
forthcoming  hearings  on  September  9  and  10. 

The  following  questions  have  been  prepared  to  assist  you  or  others  who  wish  to 
appear  before  the  committee  in  understanding  the  information  sought.  Although 
you  may  be  unal)le  to  answer  or  comment  on  all  questions,  any  answers  you  can 
furnish  will  be  appreciated.  Any  other  information  or  comments  will  also  be  in 
order.  Please  do  not  feel  that  it  is  necessary  for  you  to  comment  on  all  of  the 
questions  below.  The  committee  will  be  receiving  information  on  many  of  these 
matters  from  other  persons  also.  You  will  be  of  greatest  help  to  the  committee  if 
you  present  any  information  and  attitudes  you  have  on  the  questions  below. 

1.  What  role  do  you  feel  water  resources  projects  with  recreation  features  will 
play  in  the  economic  growth  of  your  area? 

2.  Do  you  feel  that  operation  and  maintenance  of  the  recreational  features  of 
state  projects  by  a  local  district  or  public  agency  is  feasible  or  desirable? 

3.  To  what  extent  do  you  feel  that  such  a  local  district  or  public  agency  could 
collect  admission  fees,  levy  taxes  against  resort  property,  cabins,  etc.,  or  lease 
land  for  private  development  in  such  a  manner  as  to  raise  funds  for  the  repay- 
ment of  any  or  all  parts  of  recreation  construction  costs? 

4.  What  provision  do  you  feel  should  be  included  in  contracts  signed  by  the 
State  with  local  agencies  covering  the  sale  or  use  of  project  services? 

'  5.  Is  any   public  agency   or   co-operative   in   your   area   interested   in   pui'chasing 
hydroelectric  power   from   a   state   project?   If  so,   what   quantities   and   under 
what  circumstances? 
6.  What  are  your  views  regarding  the  applicability  of  an  acreage  limitation? 


(  A-167  ) 


STATEMENT  OF  WILLIAM  L.  BERRY 
Department  of  Water  Resources 

The  initial  units  of  the  Upper  Feather  River  Division  of  the  Feather  River 
I'roject,  as  authorized  for  construction  hy  the  Department  of  Water  Resources  by 
Section  11260  of  the  Water  Code,  consist  of  five  reservoirs;  two  of  these,  French- 
man and  Grizzly,  are  multiple-purpose  facilities  in  that  they  will  be  used  for  recre- 
ational, agricultural,  and  possibly  other  purposes.  The  remainder  will  serve  the 
siniErle  purpose  of  recreation,  including  the  enhancement  of  fishery  resources  down- 
stream. The  capital  cost  of  the  three  single-purpose  reservoirs,  estimated  to  be  ap- 
proximately $2,000,000,  is  therefore  considered  as  nonreimbursable,  as  provided  in 
the  legislative  directive  embodied  in  Chapter  2047,  Statutes  of  1959  (A.B.  140). 
Funds  are  currently  available  to  the  Department  of  Water  Resources  for  the 
purchase  of  such  privately  owned  lands  as  are  necessary  for  rights-of-way  for  these 
three  single-purpose  reservoirs;  most  of  the  lands  involved  are  in  the  national 
forest.  These  three  reservoirs  are  expected  to  become  operational  in  19G2,  assuming 
approval  of  the  bond  issue  set  forth  in  Senate  Bill  No.  1106  by  the  voters  at  the 
general  election  in  November  of  1960. 

The  receipt  of  bids  for  the  construction  of  Frenchman  Dam  has  enabled  us  to 
allocate  the  costs  of  this  facility  on  a  reasonably  firm  basis.  Using  the  (the  sepa- 
rable costs-remaining  benefits  method)  results  in  about  55  percent  of  an  indicated 
cost  of  api>roximately  $2,500,000  being  allocated  to  the  irrigation  function.  The 
sum  of  $405,000  had  been  expended  up  to  July  1,  19.59,  for  right-of-way  acquisition 
and  engineering  costs.  The  department's  current  budget  includes  $2,060,000  for 
construction  of  the  dam  and  appurtenances  and  for  relocation  of  the  roads  involved. 
\  contract  for  construction  of  Frenchman  Dam  and  Reservoir  was  awarded  to 
Isbell  Construction  Company  on  September  1,  1959. 

Applying  the  separable  costs-remaining  benefits  method  to  our  present  cost  esti- 
mates of  $2,300,000  for  Grizzly  Reservoir  results  in  approximately  two-thirds  of 
the  cost  being  allocated  to  the  conservation  function  and  one-third  to  recreation. 

Revenue  will  be  forthcoming  from  the  sale  of  water  from  Frenchman  and  Grizzly 
Reservoirs.  Discussions  have  been  held  with  the  Board  of  Directors  of  the  lyast 
Chance  Creek  Water  District  regarding  the  sale  of  water  from  Frenchman  Reser- 
voir to  that  district.  There  appears  to  be  no  doubt  but  that  the  district  will  be  in 
a  position  to  utilize  fully  the  entire  yield  from  Frenchman  within  a  few  years  after 
it  becomes  available  in  1962.  We  have  determined  that  the  water  users  are  fully 
capable  of  paying  $2.50  per  acre-foot  for  this  water,  measured  at  the  reservoir 
outlet.  Our  hydrologic  studies  show  an  average  annual  irrigation  yield  of  about 
12.000  acre-feet  of  new  water  attribulaide  to  the  projecL  At  the  foregoing  price, 
sale  of  this  quantity  would  return  $.30,000  annually  to  the  State.  However,  it 
should  be  pointed  out  that  pricing  policies  for  the  sale  of  water  from  state  projects 
are  under  study  by  the  Department  and  the  Governor's  Office  at  this  time.  The 
decisions  resulting  from  these  studies  could  affect  the  price  of  water  from  French- 
man Reservoir. 

Our  present  schedule  calls  for  the  acquisition  of  necessary  rights-of-way  for 
Grizzly  Reservoir  in  the  near  future,  with  the  reservoir  becoming  operational  in 
1964,  assuming  again  that  the  bond  issue  passes.  It  is  envisioned  tliat  a  portion  of 
the  water  made  available  by  this  facility  will  be  utilized  for  irrigation  in  Sierra 
Valley,  with  the  remainder  serving  to  augment  existing  supplies  of  the  City  of 
I'ortola  and  adjacent  areas.  Studies  >inder  way  to  determine  the  probable  magnitude 
of  urban  water  ri'(|uirement  will  constitute  the  basis  for  distribution  of  the  estimated 
yield  of  12.000  acre-feet  from  Grizzly  Reservoir  between  tliese  two  uses.  Determina- 
tion of  the  revenue  to  be  realized  from  water  sales  will  rest  upon  this  distribution. 

With  respect  to  recreation,  the  Department  has  virtually  completed  a  plan  for  the 
development  and  operation  of  recreation  facilities  at  Frenchman  Reservoir.  The  plan 
envisions  that  the  surface  of  Frenchman  Reservoir  and  its  shorelands  will  be  used 
for  fishing,  boating,  water  skiing,  swimming,  picknicking,  camping,  and  related  rec- 
reational activities.  Tlie  initial  facilities  to  be  provided  include  52  camp  units,  25 
I)lcnic  units,  a  I)oat  launching  ramp,  s:inif;n-y  facilities    (including  a  sewage  disiios;il 
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syslcm),  ;i  water  supply  systoiii,  roads  and  parking  facilities,  and  facilities  nMpiircd 
fur  operation  and  maintenance.  The  eslinialed  cost  of  the  initial  recreation  develo])- 
nient  at  Frenchman  Reservoir  is  .$11)(>,()00.  Additional  facilities  will  be  provided  as 
the  demand  develops. 

Detailed  plannin};  for  recreation  development  at  Antelope  Valley,  Abbey  Bridge, 
and  Dixie  Refnge  Reservoirs  is  nnder  way.  J^imilar  planning  at  Grizzly  Valley 
Reservoir  will  soon  be  initiated.  The  scope  of  planning  for  recreation  at  these 
projects  will  be  similar  to  that  at  Frenchman  Reservoir ;  that  is,  facilities  and 
opportunities  will  be  provided  for  a  wide  variety  of  water-associated  recreation 
activities. 

In  the  ca.se  of  Frenchman  and  Grizzly  Valley  Reservoirs,  sufficient  land  will 
remain  in  private  ownership  near  the  reservoirs  for  commercial  and  private  recrea- 
tion development.  Plumas  County  has  agreed  to  zone  these  lands  to  protect  their 
highest  use — recreation. 

The  other  three  reservoirs,  Antelope  Valley,  Abbey  Bridge,  and  Dixie  Refuge, 
will  be  largely  surrounded  by  land  owned  by  the  federal  government  and  managed 
by  the  United  States  Forest  Service.  Any  commercial  or  private  development  on 
these  lands  would  necessarily  be  accomplished  under  permit  from  the  Forest  Service. 

Some  of  the  factors  influencing  irrigators'  ability  to  pay  for  water  are  : 

1.  Availability  of  irrigable  land.  If  such  lands  are  noncontiguous,  or  if  the  quan- 
tity of  irrigable  land  in  relation  to  the  total  land  area  is  small,  the  rate  of  develop- 
ment of  the  area  is  retarded.  In  these  respects  the  situation  in  Sierra  Valley  is 
favorable.  The  total  gross  irrigable  area  is  118,200  acres,  and  the  net  irrigable  is 
97,500  acres.  Of  these  lands,  about  SO  percent  are  valley  floor  and  the  remainder 
hill  lands.  The  irrigable  lands  are  largely  contiguous. 

2.  Quality  of  the  soils.  Poor  soils  restrict  the  variety  of  crops  that  can  be  grown, 
generally  require  more  frequent  irrigation,  and/or  require  more  capital  to  make 
them  productive,  resulting  in  a  lower  per  acre  net  farm  income  and  ability  to  pay 
for  water. 

The  quality  of  the  soils  in  Sierra  Valley  is  generally  very  good.  Of  the  total  irri- 
gable lands,  about  25  percent  have  soils  with  medium  to  deep  effective  root  zones, 
are  permeable  throughout,  and  free  of  salinity,  rock,  or  other  limiting  conditions. 
These  lands  are  suitable  for  all  climatically  adapted  crops.  An  additional  25  percent 
of  the  irrigable  lands  are  similar  in  all  respects  to  the  foregoing,  except  for  the 
condition  of  a  high  water  table,  which,  in  effect,  limits  the  crop  adaptability  to 
pasture  crops.  Drainage  and  a  change  in  irrigation  practice  would  be  required  to 
affect  the  crop  adaptability.  The  remaining  50  percent  of  the  irrigable  lands  are 
limited  in  crop  adaptability  by  soil  textures,  shallow  depths,  an  excess  of  soluble 
salts  or  exchangeable  sodium,  or  by  adverse  topographic  conditions. 

3.  Climate.  As  the  length  of  the  frost-free  season  decreases,  the  variety  of  crops 
that  can  be  grown  also  decreases.  In  Sierra  Valley,  killing  frosts  can  occur  during 
any  month  of  the  year,  and  the  average  growing  season  for  tender-leaf  vegetation  is 
only  20  days.  For  climatically  adapted  crops,  the  growing  season  is  approximately 
IM»  days.  However,  the  generally  cool  summer  nights  result  in  relatively  low  yields. 

The  predominate  feature  of  the  climate  of  Sierra  Valley  is  its  aridity.  The  aver- 
age .seasonal  depth  of  precipitation  on  the  valley  floor  is  about  15  inches.  Other 
major  climatic  characteristics  are  an  abundance  of  sunshine,  wide  range  of  tem- 
perature, low  humidity,  and  rapid  evaporation.  More  than  90  percent  of  the  total 
precipitation  normally  occurs  between  the  first  of  October  and  the  last  of  May, 
about  one-half  being  in  the  form  of  snow. 

4.  Elevation.  Most  of  the  remarks  pertaining  to  climate  relate  also  to  elevatioii. 
In  addition,  lands  at  higher  elevations  are  usually  located  in  relatively  isolated  areas, 
away  from  markets,  and  may  have  topographic  limitations  that  retard  their  develop- 
ment or  reduce  their  yield.  The  valley  floor  of  Sierra  Valley  approaches  5,000  feet 
in  elevation. 

5.  Markets  for  farm  products.  This  includes  consideration  of  such  factors  as 
whether  the  product  is  subject  to  an  elastic  or  inelastic  demand,  the  direction  of 
per  capita  consumption  trends,  and  the  location  of  the  consumer  market. 

The  agricultural  economy  of  Sierra  Valley  is  devoted  to  beef  production,  and  as 
a  result  the  income  accruing  is  dominated  by  general  market  conditions  for  beef 
feeder-cattle  and  calves.  It  is  recognized  that  the  valley  is  suitable  to  the  production 
of  hardy  varieties  of  row  and  truck  crops,  which  might  conceivably  be  quite  prof- 
itable. However,  marketing  facilities  would  have  to  be  developed  for  such  crops. 
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G.  Nearness  to  processing  and  wholesale  produce  facilities.  An  area  may  he 
ideally  suited  otherwise  for  produciuR  a  perishable  croj),  but  if  there  is  a  long  haul 
to  the  nearest  biiyer,  the  existence  of  areas  better  situated  may  preclude  or  at  least 
retard  development. 

While  Sierra  Valley  is  somewhat  distant  from  potential  markets,  an  excellent 
transportation  system  traverses  the  area.  A  major  east-west  highway,  U.  S.  High- 
way 40  Alternate,  and  the  main  line  of  the  Western  Pacific  Railioad,  extend  across 
northern  Sierra  Valley.  Several  secondary  roads  of  varying  capacity  and  conditions 
provide  access  to  the  surrounding  areas. 

7.  Cost  of  water.  As  the  cost  of  water,  which  can  be  regarded  as  just  another 
factor  of  crop  production,  increases,  the  rate  of  development  tends  to  decrease,  and 
the  excess  of  benefits  over  costs  also  tends  to  decrease. 

Approximately  one-half  the  total  net  irrigable  acreage  in  Sierra  Valley  is  pres- 
ently irrigated.  Cost  of  water  in  Sierra  Valley  at  present  is  relatively  small. 
However,  the  valley  has  no  firm  irrigation  water  supply,  and  during  the  latter  part 
of  the  irrigation  season,  in  many  years,  little  or  no  water  is  available  for  diversion. 
Under  project  operation,  the  cost  of  irrigation  water  would  exceed  present  costs. 
However,  the  new  irrigation  supply  would  supplement  existing  supplies  to  make 
water  available  during  the  latter  part  of  the  irrigation  sea.son,  Ihereby  permitting 
effective  pasture  use  over  a  longer  period,  as  well  as  a  wider  variety  of  crops. 

8.  Existence  of  public  water  organizations.  If  there  is  no  such  organizati(m,  and 
water  is  obtained  through  individual  effort  only,  the  risks  of  farming  are  usually 
greater  and  nuiy  result  in  retarded  devek)pnu>nt.  On  the  other  hand,  a  district  with 
its  powers  of  taxation,  eminent  domain,  debt  incurrence,  and  construction  and 
operation  of  works,  facilitates  tiie  development  of  tiie  area.  It  is  a  tool  by  which 
things  are  accomplished.  Sierra  Valley  is  fortunate  in  having  an  adequate  public 
water  organization  comprising  the  service  area  of  the  Frenchman  Project,  in  the 
Last  Chance  Creek  Water  District. 

9.  Payment  capacity  or  ability  to  pay  for  water.  As  ability  to  pay  for  water 
decreases,  the  rate  of  development  tends  to  decrease.  Payment  capacity  may  be 
regarded  as  an  end  resultant,  for  it  reflects  monetarily  the  effects  of  nearly  all  of 
the  foregoing  influences.  As  the  size  of  the  farm  operation  increases,  the  ability  to 
pay  for  water  per  acre  increases  because  of  the  economics  of  scale. 

All  of  these  factors  are  taken  into  account  in  connection  with  estimating  the 
ability  to  pay  for  water  and  the  rate  and  character  of  development  of  the  area. 
Field  investigations  are  made,  of  course,  and  follow-up  interviews  are  conducted 
after  we  have  made  our  analyses.  The  deiiarlment  has  been  making  such  studies  for 
years,  and  its  methods  are  essentially  similar  with  those  used  by  the  principal  fed- 
eral agencies  engaged  in  water  resource  development. 

Irrigation  is  of  importance  in  the  maturing  and  successful  production  of  crops 
in  Sierra  Valley.  Natuiuil  meadows  are  located  in  proximity  to  the  small  creeks 
flowing  out  onto  and  across  the  valley  floor.  In  accordance  with  available  natural 
runoff,  these  meadow  lands  are  irrigated  by  wild  flooding,  and  are  used  to  produce 
a  relatively  high-quality  hay  for  winter  feeding,  with  an  estimated  average  yield 
of  about  one  ton  per  acre.  In  the  more  sheltered  portions  of  the  valley,  alfalfa  and 
domestic  grasses  have  replaced  the  native  grasses  as  a  source  of  hay  and  green 
forage.  Some  dry  grain  and  grain-hay  are  produced  in  tiie  valley,  but  the  lack  of 
moisture  (luring   the  growing  season    results   in   geiu'rally   poor  yields. 

With  respect  to  Sierra  Valley,  justification  for  i)roje(t  irrigation  water  service 
stems  from  the  increase  in  net  farm  incoin<>  which  would  accrue  from  project  water 
service.  The  valley  is  one  of  the  most  important  of  the  high  mountain  liv<'stock- 
producing  areas  in  the  State,  and  no  change  in  the  present  emphasis  on  livestock 
prmluction  is  anticipated  when  prf)ject  water  becomes  available.  However,  better 
regubition  of  available  water  supply  is  urgently  needed.  Runoff  from  the  streams 
entering  onto  the  valley  floor,  formed  largely  from  melting  snows,  comes  as  torrential 
floods  in  tiie  sjiring,  but  drops  sharply  soon  thereafter.  The  high  spring  flows  run 
unvised  and  spread  out  over  tiu'  \alb>y  floor,  causing  considerable  flood  damage.  Yet, 
because  of  late-season  water  shortage,  llioiisands  of  acres  of  farm  land  can  jiroduce 
only  part  of  their  potential.  Other  lands  capable  of  sustained  crop  production  are 
still  in  sagel»rush  for  lack  of  water. 

Through  a  supplenu'utal  water  supply,  ranchers  will  be  able  to  increase  their 
beef  priKluction  without  corresponding  increase  in  land  area  under  their  control. 
This    will    result    from    anticiiwted    use    of    project    water    to    convert    .some    of    the 
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existing  nie.ndow  land  to  improved  pasturo,  as  well  as  to  increase  yields  upon  land 
that  is  used  to  produce  hay. 

Consideration  of  the  physical  and  climatic  characteristics  of  Sierra  Valley  as 
they  affect  agricultural  land  use,  together  with  economic  factors  applicable  to 
livestock  production  in  the  valley,  results  in  the  determination  that  the  area  can 
pay  at  least  $2.50  per  acre-foot  for  all  project-developed  irrigation  water  measured 
at  point  of  release  to  the  entity  contracting  for  water  service.  This  price  reflects 
allowance  for  all  costs  associated  with  the  use  of  project  water  by  the  rancher,  and 
provides  for  the  element  of  profit  necessary  to  induce  individual  ranchers  to  under- 
take expansion  in  their  operations  based  on  such  use. 

The  potential  area  for  irrigation  water  service  from  project  development  in  the 
Upper  Feather  River  Basin  comprises  some  31,600  acres.  The  combined  conser- 
vation yield  of  Frenchman  and  Grizzly  Reservoirs  will  be  sufficient  to  provide 
supplemental  irrigation  water  for  approximately  25,000  acres  of  land  in  Sierra 
Valley.  However,  there  is  a  possibility  that  a  portion  of  the  conservation  yield  from 
Grizzly  Reservoir  will  be  devoted  to  urban  use.  Should  this  prove  to  be  the  case, 
the  irrigation  accomplishments  would  be  reduced  accordingly. 

The  only  existing  water  users'  organization  within  the  potential  project  service 
area  referred  to  above  is  the  Last  Chance  Creek  Water  District,  organized  under 
Sections  34000-38501,  Division  13,  California  Water  Code.  This  district  encompasses 
about  23,500  acres,  representing  17  separate  ownerships  and  a  lesser  number  of 
operatorships.  Two  of  the  owner-operated  ranches  exceed  4,500  acres  in  size, 
another  exceeds  2,600  acres,  and  a  total  of  nine  exceed  1,000  acres  in  size.  At  the 
other  extreme,  five  of  the  ownerships  do  not  appear  to  meet  the  test  of  minimum 
economic  size  by  themselves,  considering  the  nature  of  the  agricultural  economy 
prevailing  in  the  area.  A  number  of  operators  utilize  additional  land  lying  outside  the 
district  in  their  livestock  enterprises.  Some  of  this  owned  and/or  leased  land  is 
located  close  by  ;  in  other  cases  it  is  located  as  far  away  as  Nevada  or  the  Central 
Valley  of  California.  Higher  mountain  ranges  are  also  utilized  ;  for  the  most  part, 
this  land  is  operated  under  Forest  Service  grazing  permits. 

Under  present  conditions,  the  minimum  economic  size  which  could  be  considered 
appropriate  for  the  area  would  be  represented  by  a  beef  enterprise  of  125-150  head, 
supported  on  not  less  than  1,200  acres  of  partially  irrigated  valley  land  supplemented 
by  600  to  800  acres  of  mountain  grazing  land.  With  a  full  water  supply  and  a  bal- 
anced program  of  land  use,  the  1,200  acres  of  valley  land  should  be  able  to  support  a 
175-head  enterprise.  The  minimum  economic  size  for  the  area,  assuming  a  full  water 
supply  and  no  outside  feed  production,  is  considered  to  be  1,000  acres  of  valley 
land.  However,  consideration  of  size  must  reflect  the  fact  that  only  a  few  favorably 
situated  livestock  enterprises  will  actually  have  a  full  water  supply,  even  with 
complete  utilization  of  all  project-produced  water. 

Characteristics  of  the  multiple-purpose  Frenchman  and  Grizzly  Reservoirs  are 
such  as  to  justify  separation  of  the  responsibilities  for  reservoir  operation  and 
maintenance.  In  both  cases  it  is  envisioned  that  the  State  will  bear  the  responsibility 
of  reservoir  maintenance. 

Irrigation  operation  of  Frenchman  Reservoir  will  be  a  simple  process,  involving 
release  of  water  into  the  natural  stream  channel  for  rediversion  downstream,  in 
accordance  with  general  operating  principles  laid  down  by  the  Department  of 
Water  Resources.  Water  purchased  by  the  irrigators  will  be  available  as  they 
desire  it,  subject  to  drawdown  limitations  which  reflect  the  carryover  aspect  of 
the  reservoir  made  necessary  by  the  variable  nature  of  stream  runoff.  Because  of 
this  relatively  uncomplicated  situation,  the  department  believes  that  operation  of 
Frenchman  Reservoir  for  irrigation  should  be  handled  in  its  entirety  by  the  water 
users.  The  State  is  also  to  be  held  harmless  from  claims  of  damage  originating 
from  within   or  outside  the  body  of  water  users. 

Irrigation  operations  associated  with  Grizzly  Reservoir  will  be  somewhat  more 
complicated,  in  that  a  canal  approximately  17  miles  in  length  will  be  required  to 
convey  water  through  the  northwestern  portion  of  Sierra  Valley  to  the  Middle  Fork 
of  the  Feather  River.  This  canal  would  be  provided  with  a  number  of  turnouts  re- 
quiring both  operation  and  maintenance  in  addition  to  similar  requirements  for  the 
diversion  facility  on  Grizzly  Creek.  Since  Grizzly  Reservoir  is  not  planned  for  com- 
pletion until  1964,  the  matter  of  operation  and  maintenance  of  these  irrigation 
facilities  has  not  been  discussed  with  local  water  users  and  the  department's  views 
thereon  have  not  yet  been  finalized.  From  the  State's  viewpoint  it  Avould  be  desir- 
able to  have  maximum  possible  participation  on  the  part  of  water  users  in  both  the 
operation  and  maintenance  of  these  facilities,  as  well  as  in  the  operation  of  the 
reservoir  as  far  as  irrigation  water  releases  are  concerned.  Likewise,  if  urban  water 
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sorvice  to  the  City  of  Portola  should  materialize,  it  would  be  desirable  to  have 
responsibility  for  the  operation  of  water  release  and  conveyance  facilities  rest 
with  the  muniripality.  Water  could  be  sold  at  Grizzly  Dam  in  the  case  of  urban 
water,  and  at  a  diversion  structure  on  Grizzly  Creek  in  the  case  of  irrigation  water. 

It  is  the  department's  position  that  the  operation  and  maintenance  of  recreation 
facilities  at  state-constructed  water  projects  should  be  performed  by  agencies  other 
than  the  Department  of  Water  Resources.  The  department  does  not  have  the  au- 
thority to  operate  and  maintain  such  facilities,  nor  do  we  feel  it  appropriate  that 
we  should. 

Operation  and  maintenance  of  recreation  might  be  performed  by  federal,  state,  or 
local  agencies,  depending  upon  conditions  at  each  project.  Generally,  local  govern- 
ment is  interested  in,  and  capable  of  handling,  the  responsibility  of  operation  at 
recreation  areas  around  reservoirs. 

There  is  much  to  be  said  in  favor  of  operation  and  maintenance  by  a  local  agency. 
Often,  reservoir  recreation  areas  lacl\  the  significance — from  the  standpoint  of  mag- 
nitude of  operation,  or  uniqueness  of  scenery  or  attractiveness — to  interest  federal 
or  state  recreation  agencies.  (Of  course,  some  reservoirs  might  have  such  signifi- 
cance.) lyocal  agencies  also  have  a  strong  incentive  to  provide  a  high  quality  of 
operation  and  maintenance  in  view  of  the  economic  vabie  to  local  communities  of 
a  good  recreation  area.  When  recreation  areas  are  situated  on  land  managed  by  the 
United  States  Forest  Service,  that  agency,  because  of  federal  laws  and  regulations, 
must  maintain  a  strong  and  iictive  interest  in  the  operation  and  maintenance  of  the 
area. 

In  the  case  of  Frenchman  Reservoir,  the  department  has  discussed  the  operation' 
and  maintenance  of  recreation  facilities  at  the  reservoir  with  the  Forest  Service 
and  Plumas  County.  Both  agencies  are  interested,  and  have  expressed  their  willing- 
ness to  co-operate.  We  expect  very  soon  to  meet  with  these  agencies  and  reach  a 
final  understanding  of  the  role  that  each  agency,  the  Forest  Service,  Plumas  County, 
and  the  Department  of  Water  Resources,  will  play  in  the  operation  and  maintenance 
of  recreation  facilities  at  Frenchman  Reservoir.  This  final  understanding  will  be 
formalized  by  contracts  and  agreements  between  the  three  agencies  before  operation 
of  tlie  recreation  facilities  begin. 

Stream  flow  in  California  shows  a  wide  range  between  years  of  low  and  high 
runoff.  This  condition  i)revails  in  the  mountainous  regions  as  well  as  in  the  valleys. 
P.y  the  provision  of  carryover  storage  in  reservoirs  it  is  possible  to  provide  much 
more  assurance  of  continuity  of  water  supply  than  would  otherwise  be  the  case. 
However,  economic  considerations  of  the  sizing  of  reservoirs  generally  make  it 
desiral)]e  for  an  occasional  deficiency  to  l)e  taken  in  agricultural  water  delivery. 
The  tolerable  economic  limit  of  such  deficiency  is  not  readily  definable.  However, 
it  is  unreasonable  to  expect  water  users  to  tolerate  a  condition  where  they  would 
not  receive  sufllicient  water  to  keep  perennial  crops  alive  or  to  return  at  least  the 
cost  of  production  from  annual  crops.  In  the  determination  of  average  reservoir 
yields,  the  department  assumed  the  limit  of  tolerance  for  the  Upper  Feather  River 
P.n sin  to  he  a  50  percent  deficiency  in  one  year,  1034,  of  the  45-year  period,  lOll- 
lOnO.  With  acceptance  of  such  a  deficiency,  water  users  are  otherwise  assured  con- 
tinuity of  a  water  supply  within  contractual  provisions,  except  in  case  of  an  un- 
precedented drought  more  severe  than  has  occurred  during  the  period  of  historical 
record. 

While  it  is  to  be  expected  that  all  water  service  contracts  will  have  a  specified 
termination  date,  it  is  equally  certain  that  they  will  provide  for  renewal.  Thus, 
water  users  will  be  assured  of  a  water  supply  within  economic  limits. 

T'nder  the  presently  accepted  concept  of  project  operation  for  Frenchman  and 
Grizzly  Reservoirs,  no  credit  is  to  be  taken  for  secondary  or  class  two  water,  as  il 
appears  that  the  market  for  such  water  would  be  very  small,  and  that  the  bulk  of 
secondary  water  would  oectir  during  the  nongrowing  season.  However,  in  addition 
to  "new"  water  made  available  by  project  development,  which  also  constitutes  the 
firm  supply  which  the  State  would  obligate  itself  to  deliver,  project  operation  may 
r<>sult  in  a  regulatory  service  to  water  \isers  of  considerable  benefit.  For  example. 
Frenchman  Reservoir  could  store  some  water  to  which  ranchers  in  Sierra  Valley 
now  have  an  iidjudicated  right  but  which  the.v  now  must  use  in  accordance  with 
natural  spring  runoff,  and  make  it  availal)le  for  application  at  a  later  and  more 
beneficial  time  when  stream  flow  would  not  otherwise  occur.  In  such  cases,  a  benefit 
would  presumably  arise  from  this  temjiorary  storage  function  of  the  reservoir.  If 
so,  it  seems  reasonable  to  expect  some  payment  for  this  servii-e  which  would  be 
separate  and  distinct  from  tJie  new  water  supply  function  of  th<'  reservoir. 
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Tiio  oxisting  agencies  in  tlie  service  :ire;i  of  tlio  Upper  Feather  Kiver  luiits  are 
the  Last  enhance  Creek  Waler  District,  a  C'alit'oriiia  water  district,  whicli  constitutes 
the  service  area  of  the  Frenchman  Unit,  and  the  Plumas  County  Flood  Contnd  and 
Water  Conservation  District,  formed  by  Chapter  2114,  California  Statutes  of  lOuU. 

A  California  water  district  can  levy  an  ad  valorem  assessment  on  land  to  meet 
expenses  in  excess  of  revenues.  (Water  Code,  Sections  36507,  3G550-3672S ) .  This 
type  of  district  has  the  power  to  issue  revenue  bonds,  general  obligation  bonds,  and 
warrants.  However,  issuance  of  general  obligation  bonds  or  warrants  by  the  district 
requires  prior  authorization  by  the  California  Districts  Securities  Commission. 

The  assessed  value  of  lands  in  the  Last  Chance  Creek  Water  District  as  of  lOHG- 
57  was  $189,670.  In  line  with  a  general  increase  in  the  market  value  of  farmland 
elsewhere  in  the  State  since  that  date,  it  is  to  be  expected  that  reassessment  would 
show  an  increase  in  the  foregoing  value. 

Irrigation  water  from  Grizzly  Reservoir  presumably  would  be  used  on  some  lands 
lying  outside  the  present  boundaries  of  the  Last  Chance  Creek  Water  District. 
However,  since  the  Grizzly  service  area  boundaries  are  still  undefined,  it  is  impos- 
sible to  determine  the  assessed  value  represented.  The  individual  values  which  will 
enter  into  determination  of  the  assessed  value  of  this  service  area  will  be  approxi- 
nnitely  as  follows : 

Sagebrush  land,  poor  grass  cover $10  per  acre 

Sagebrush  land,  good  grass  cover 50  per  acre 

Good  dry  pasture 125  per  acre 

Improved  irrigated  pasture 250  per  acre 

The  Plumas  County  Flood  Control  and  Water  Conservation  District  has  authori- 
zation to  levy  assessments  not  to  exceed  ten  cents  per  one  hundred  dollars  on  all 
property  within  the  district.  (Cal.  Stats.  1959,  Ch.  2114,  Sec.  18.)  The  district's 
boundaries  coincide  with  those  of  Plumas  County.  The  latest  assessment  figures 
available  for  Plumas  County  are  those  for  1956-57  in  the  "Annual  Report  of  Finan- 
cial Transactions  Concerning  Counties  of  California  for  the  Fiscal  Year  1956-57", 
page  29.  This  report  shows  that  the  net  assessed  value  of  all  property  within 
Plumas  County  is  $14,522,825. 

In  addition  to  the  power  to  raise  money  for  district  purposes  by  levying  an  as- 
sessment on  the  land  within  its  boundaries,  a  California  water  district  may  raise 
money  by  collecting  a  charge  for  making  water  available  to  the  owners  or  occupants 
of  the  land  (Water  Code,  Section  35470).  There  is  no  clear  provision  of  law  giving 
the  same  powers  to  the  Plumas  County  Flood  Control  and  Water  Conservation 
District. 

A  California  water  district  is  authorized  to  contract  with  the  State  for  irrigation 
water  service.  (Water  Code,  Section  35851.)  A  water  service  contract  between  the 
State  and  a  California  water  district  must  be  submitted  to  the  California  Districts 
Securities  Commission  (Water  Code,  Section  35854),  and  may  be  validated  in  a 
court  action  (Water  Code,  Section  35855).  Based  on  past  experience,  the  approxi- 
mate time  required  for  submission  to,  and  action  by,  the  California  Districts  Secu- 
rities Commission  is  60  days,  and  the  minimum  time  for  court  validation  is  52  days. 
(Water  Code,  Sections  36051-36052).  In  case  the  validity  of  the  contract  is  chal- 
lenged, the  time  required  for  court  validation  would  be  much  longer.  The  total  time 
required  would  be  at  least  approximately  four  months,  if  the  district  elects  to  seek 
validation.  A  district  election  on  the  contract  need  not  be  held. 

The  Plumas  County  Flood  Control  and  Water  Conservation  District  has  general 
authority  to  contract  with  the  State,  which  apparently  authorizes  it  to  enter  into 
water  service  contracts.  (Cal.  Stats.  1959,  Ch.  2114,  Sees.  3m  and  3s.).  It  must  bold 
a  hearing  concerning  a  proposed  "project,"  which  would  include  a  contract  for  the 
furnishing  of  water  by  the  State,  requiring  two  weeks'  notice.  At  least  four  weeks 
would  be  required,  therefore,  before  a  contract  could  be  executed.  (Cal.  Stats.  1959, 
Ch.  2114,  Sees.  6  and  21).  The  district's  contracts  need  not  be  submitted  to  the 
Districts  Securities  Commission,  and  there  is  no  provision  for  court  validation. 

STATEMENT  OF  DONALD  G.  PATTON 
Board  of  Supervisors  of  Sierra  County 

There  is  no  doubt  that  water  resources  projects  with  recreational  features  will  play 
a  primary  role  in  the  economic  growth  of  Sierra  County.  The  firm  of  Porter,  Urqu- 
hart,  McCreary  &  O'Brien,  of  San  Francisco,  was  employed  by  Sierra  County  some 
time  ago  to  make  a  thorough  and  extensive  survey  and  study  of  the  water  problems 
and  possible  future  water  development  in  this  area.   A  preliminary  report  of  this 
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firm  vi'vy  definitely  indifates  (hat  recreation  will  very  likely  be  one  of  the  major,  if 
not  the  very  greatest,  factors  in  the  economic  growth  of  not  only  Sierra  but  in  all 
other  similar,  adjacent  counties.  This  board  feels  that  ad(liti<)nal  study  sliould  be 
nuide  by  the  lycgislature  and  its  various  committees  i-egarding  the  future  develop- 
ment of  dams  and  other  water  resources  iirojects  within  Sierra  County.  This  county 
is  fortunate  in  haviuR  a  lar;:e  number  of  natural  lakes  within  its  area,  commonly 
known  as  the  I>akes  Basin  Area,  and  we  feel  that  it  is  entirely  feasible  and  econ- 
omical to  sponsor  recreational  developments  in  and  around  these  lakes. 

There  are  a  number  of  excellent  arguments  in  favor  of  local  operation  and  mainte- 
nance of  the  recreational  features  of  state  projects  which  could  be  instituted  and 
developed  within  our  county.  However,  as  in  the  several  adjoining  counties,  ai)i)rox- 
imately  70  percent  of  Sierra  ('ounty  is  representd  by  National  Forest  lands  uiuler 
the  control  and  subject  to  the  rules  and  regulati<ms  of  the  federal  government.  Sierra 
County  has  been  fortunate  in  obtaining  outstanding  co-operation  from  the  local  * 
otiicials  of  the  Forest  Service  in  connection  with  the  developing  and  enlarging  of 
recreational  areas  in  this  county,  and  we  are  assured  of  their  future  continued  co- 
operation. Our  major  argument  against  local  operation  and  maintenance  would  be 
a  financial  one  in  that  our  limited  tax  income  does  not  allow  us  anything  other  than 
the  present  basic  governmental  functions,  and  Sierra  County  might  not  be  in  a  posi- 
tion to  furnish  any  substantial  financial  support  towards  such  a  project.  We  do 
wish  the  committee  to  know  and  a))preciate  that  Sierra  County  is  more  than  willing 
to  assure  the  operation  and  maintenance  of  i-(>cr(>ational  fa<-ilities  to  the  greatest 
extent  financially  i)ossible. 

Sierr;i  County  sees  no  reason  why  loc.nl  districts  or  public  agencies  could  not 
collect  admission  fees  and  otherwise  manage  resort  properties  and  encourage  private 
development  of  these  properties  in  an  economical  manner  and  with  resultant  financial 
benefits.  The  demiind  for  priv.ite  land  within  Sierra  ('ounty  for  recreational  develop- 
ment is  far  greater  than  can  be  provided,  and  this  board  has  no  doui)t  that  if  addi- 
tional resort  properties  were  made  available  they  could  be  promi)tly  leased  or  even 
sold  for  such  develoi)ment  and  everyone  involved  receive  substantial  advantages.  We 
feel  (|uite  certain  that  it  would  not  be  a  difficult  matter  to  raise  funds  in  this  nuinner 
for  the  repayment  of  recreation  construction  <-osts. 

''I'liis  board  feels  that  a  long-range  view  should  be  taken  and  the  i)ossibility  of 
ultinuite  final  payment  to  the  State  for  project  constiiiction  should  Uo  carefully 
considered  in  contracts  with  the  State.  Provision  could  be  made  for  ultinuite  financial 
benefits  directly  to  the  counties  concerned  once  full  payment  has  been  made  for  the 
initial  development  and  construction.  This  is  particularly  desirable  and  necessary  in 
the  smaller  counties  such  as  Sierra. 

To  the  best  knowledge  of  this  board,  there  is  no  public  agency  or  co  oi)erative  in 
this  county  which  is  interested  in  purchasing  hydroelectric  jiower  from  a  State  project. 
As  will  also  be  pointed  out  by  Plumas  County,  the  Plumas-Sierra  Rural  Electric 
Co-operative  does  serve  a  portion  of  the  eastern  end  of  Sierra  County  and  does  use 
some  hydroelectric  power. 

An  informal  survey  by  the  Sierra  County  Water  Resources  Board  indicates  that 
the  vjirious  ranchers  engaged  in  stock  raising  in  eastern  Sierra  C(Uinty  do  not  favor 
the  acreage  limitation  idea,  and  this  board  feels  there  would  be  considerable  ojjpositiou 
in  applying  acreage  limitation  to  properties  concerned  with  a  state-developed  project. 
As  to  the  more  mountainous  western  end  of  the  county,  this  s.une  view  would  prob- 
ably not  prevail.  In  short,  this  question  coidd  only  be  fully  answered  by  this  board 
after  a  thorough  investigation  ami  survey  among  the  local  residents. 

STATEMENT  OF   E.  J.   HUMPHREY 
Plumas  County  Board  of  Supervisors 

Water  projects  with  recreation  features,  and  the  nuiiulenance  of  stream  How  for 
fish  and  wild  life,  would  be  of  great  economic  importance  to  Plumas  County. 

A  planning  study  recently  made  by  Pacific  Planning  and  Research  and  submitted 
to  the  Plumas  County  Planning  Commission  shows  that  during  the  period  between 
r.i-lC)  an<l  ^U~^{)  there  has  been  a  '.\'iO  percent  increase  in  the  recreation  use  within  the 
Plumas  National  Forest  under  existing  conditions. 

When  the  five  reservoirs,  n.-imely :  Frenchman,  Grizzly,  Dixie  Refuge,  Ant»'lope 
and  .\bbey  liridge  are  <'onstru(ted  a  large  increase  in  recreation  use  will  be  available 
for  all  of  California. 

In  the  future  recreation  use  will  l)e  the  princij)al  factor  in  the  e<()nomi<'  growth  of 
Plumas  County.  This  is  siiown   in   Bulletin   No.  ri'J-2,  Appendix   A,  dated  .Tidy    l!t.">II. 
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The  Dixie  Refuge,  Antelope  and  Abbey  Bridge  Reservoirs  will  be  surrounded  by 
lands  of  the  Plumas  National  Forest,  the  Frenchman  Reservoir  by  both  state  and 
national  forest  land,  and  the  Grizzly  Reservoir  mostly  by  state  land. 

The  national  forest  lands  will  be  under  National  Forest  control  and  subject  to 
their  rules  and  regulations. 

"Where  there  is  both  state  and  national  forest  lands,  there  has  been  some  prelim- 
inary discussion  between  Plumas  County  and  Plumas  National  Forest  officials  to- 
wards joint  control  of  these  lands.  From  these  iireliminary  meetings  there  does  not 
appear  to  be  any  difficulty  for  reaching  a  triparty  agreement  between  the  U.S.  Forest 
Service,  State  of  California  and  Plumas  County. 

On  state  land  the  Board  of  Supervisors  of  Plumas  County  will  assume  the  opera- 
tion and  maintenance  of  recreation  facilities. 

A  program  such  as  the  National  Forest  Service  has  set  up  under  Special  Use 
Permits  for  commercial  and  noncommercial  uses,  could  be  used.  This  program  could 
call  for  an  annual  fee  for  land  use,  the  local  governing  body  taxing  the  improvements, 
but  not  the  land.  The  Special  Use  Permits  remain  valid  as  long  as  the  pennittee 
complies  with  the  rules  and  regulations  under  which  the  permit  is  issued.  Also  the 
permits  are  transferrable. 

Insofar  as  possible  the  fees  for  use  of  recreation  facilities  should  pay  for  main- 
tenance and  operation  costs  of  recreation  facilities.  Plumas  County's  opinion  is  that 
i-ecreational  facilities  should  be  a  nonreimbursable  item. 

Excepting  features  that  are  determined  to  be  of  statewide  benefits,  all  project 
services  should  be  paid  for  by  the  users  in  an  amount  sufficient  to  amortize  the  costs, 
insofar  as  it  is  economically  feasible. 

At  the  present  time  there  are  not  any  public  agencies  in  Plumas  County  using 
hydroelectric  power. 

There  is  one  co-operative,  the  Plumas-Sierra  Rural  Electric  Co-operative,  serving 
parts  of  Plumas,  Sierra  and  Lassen  Counties,  which  is  a  small  user  of  hydroelectric 
power. 

The  principal  use  of  agricultural  lands  in  Plumas  County  at  the  present  time  is 
that  of  stock  raising.  As  a  general  rule  the  farms  are  of  considerable  acreage. 

Plumas  County  approves  acreage  limitations.  Any  acreage  limitation  should  be 
based  upon  climatic  conditions  and  the  length  of  the  growing  season. 

STATEMENT  OF  ED  RYAN 
Last  Chance  Creek  Water  District 

The  Last  Chance  Creek  Water  District  is  appreciative  of  your  committee's  interest 
in  the  water  projects  in  our  area.  There  is  a  great  and  positive  need  for  further 
irrigation  water  in  Sierra  Valley.  We  believe  beyond  question  that  the  carrying  for- 
ward of  the  water  projects  is  vital  to  the  citizens  of  our  community. 

As  mentioned  above  further  irrigation  water  is  a  vital  economic  necessity  to  our 
valley.  It  is  important  and  fortunate  that  the  water  resources  projects  combine 
recreation  and  irrigation  to  permit  the  accomplishment  of  that  which  we  as  residents 
could  not  finance  by  ourselves.  This  is  particularly  true  of  us  ranchers  who  have 
joined  together  in  our  water  district.  We  feel  certain  that  the  projects  with  recrea- 
tional features  could  play  a  vital  part  in  the  economic  growth  of  our  area.  However, 
in  spite  of  the  great  need  for  water  development  for  irrigation,  it  is  essential  to  us 
that  such  development  be  on  a  basis  which  we  will  be  able  to  afford.  As  far  as  we 
can  determine  a  rate  of  .'f2.50  is  the  very  maximum  which  we  in  this  area  could 
possibly  pay. 

We  request  your  attention  to  and  ask  your  understanding  of  the  fact  that  our 
lands  are  not  such  as  to  permit  a  large  economic  recovery  per  acre.  We  realize  that 
this  situation  is  in  contrast  to  certain  other  areas  in  our  state  but  the  nature  of  our 
economy  is  an  important  factor  to  be  considered  in  determining  the  very  questions 
you  have  asked.  We  understand  that  the  Department  of  AVater  Resources  is  furnish- 
ing you  with  full  data  on  this  aspect  of  the  problem.  We  mention  in  passing,  however, 
our  short  growing  season,  the  types  of  crops  and  the  typical  ranching  unit  existing 
here.  Although  we  need  further  water  developnient  such  as  is  possible  under  the 
projects,  it  is  absolutely  essential  that  such  water  be  made  available  in  sufficient 
quantity  for  sufficient  acres  as  will  permit  economical  farming.  The  amount  of  such 
acreage  in  our  ca.se  must  be  suffici(>ntly  large  as  to  permit  reasonable  subsistence. 
The  combination  of  recreation  and  irrigation  which  is  contemplated  by  these  projects 
is  both  desirable  and,  for  us,  economically  necessary. 
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Our  answer  to  this  important  question  (on  the  content  of  contracts)  must  neces- 
sarily at  this  time  be  limited  and  can  not  be  given  the  full  response  which  it  deserves. 
Such  consideration  as  has  been  possible,  however,  indicates  the  followinj^  provisions 
which  should  be  included  in  the  contracts.  We  should  be  sure  of  a  continuous  year 
after  year  water  supply  from  the  project.  This  continuity  of  supply  should  be  as 
firmly  assured  as  is  possible  although  minor  changes  and  adjustments  of  rate  may 
well  be  necessary.  There  should  be  no  major  changes  of  rate  during  the  repayment 
period  such  as  would  adversely  affect  our  ability  to  pay.  In  other  words  the  rates 
.should  have  a  planned  economic  feasibility.  The  provisions  should  expressly  recognize 
and  respect  the  prior  water  rights  of  those  receiving  water  from  the  project  for  irri- 
gation. The  matter  of  adjudicated  water  rights  will  no  doubt  be  fully  developed  by 
the  Department  of  Water  Ilesources. 

There  should  be  a  definite  understanding  and  arrangement  as  to  who  will  operate 
the  projects  and  such  operation  .should  be  responsive  to  local  irrigation  requirements. 
There  should  be  no  acreage  limitation  such  as  would  make  our  ranches  uneconomical 
to  farm. 

Our  views  regarding  the  applicability  of  an  acreage  limitation  have  been  suggested 
above.  The  historic  reasons  for  the  federal  limitation  of  IGO  acres  do  not  exist  here 
but  apart  from  that  sucli  a  limitation  would  l)e  inapplicable  and  inequitable  if  applied 
lo  our  area.  The  simple  fact  is  that  any  acreage  limitation  must  be  sufficiently  flexible 
or  on  such  reasonable  basis  as  to  permit  us  to  make  a  living.  Any  arbitrary  limitation 
which  is  unrealistic  and  would  prevent  a  reasonable  economy  would,  we  believe, 
defeat  one  of  the  fundamental  purposes  of  the  projects. 

STATEMENT  OF  CHARLES  VEOMETT 
Mayor  of  Portola 

^^'e  are  for  acre  limitations.  Unusual  circumstances  may  cause  a  problem,  and  we 
hope  the  Legislature  will  take  into  consideration  the  short  season,  altitude  and  types 
of  crops  in  Northern  California. 

I  would  like  to  draw  your  attention  to  the  Grizzly  Dam  which  has  the  lowest 
priority,  and  which  we  feel  should  have  been  first.  As  you  know,  there  are  two 
tentative  plans  for  the  dam,  one  of  which  is  recreation  and  a  steady  flow  of  water 
in  the  river  for  fishing  and  the  possibility  of  hydroelectric  plants,  between  Portola 
and  Sloat.  However,  no  mention  has  been  made  of  domestic  water  in  any  report  I 
have  seen.  And  there  is  a  very  great  need  in  the  district  for  domestic  water. 

Portola  is  50  years  old  this  year  and  has  had  50  years  of  water  problems.  First, 
the  drinking  water  was  sold  by  the  gallon.  Then  springs  were  developed  on  IJeck- 
with  Mountain  and  a  water  .system  was  installed.  The  springs  failed  and  wells  wen- 
dug.  The  wells  went  dry,  forcing  the  city  to  get  its  water  from  the  Feather  River 
creating  other  serious  prt«ldems,  which  I  woukl  rather  not  mention. 

About  five  years  ago,  the  city  voted  in  a  water  bond,  and  a  fine  water  system 
was  installed,  and  was  to  take  care  of  the  water  for  years  to  come,  but  here  again, 
the  springs  which  feed  Willow  ('reek  failed  to  come  up  to  expectations  and  two  l() 
three  months  of  the  year  the  water  use  is  restricted,  and  Portola  is  using  every 
drop  of  water  available  at  this  time. 

Portola  has  at  present  five  subdivisions  under  development  outside  the  city  limits, 
and  all  are  re<iuesting  water,  which  is  impossible  to  guarantee  at  this  time.  There 
are  approximately  2,500  lots  in  these  subdivisions,  and  when  sold  and  built  on, 
we  will  need  more  than  five  times  the  amount  of  water  we  now  have. 

Domestic  water  from  the  dam  would  supply  all  the  population  from  Vinton  to 
(Jraeagle,  all  of  which  are  15  miles  from  the  dam.  Sierra  Valley  has  also  shown 
interest  in  domestic  water. 

(iraeagle  is  now  developing  thousands  of  acres  into  subdivisions. 

The  Western  I'acific  has  offered  to  l)\iy  water  when  the  supply  is  available. 

You  know  a  community  can  grow  just  as  big  as  it  can  supply  water  for  it. 

Now  on  the  economic  side,  12  years  ago,  Portola  was  a  thriving  and  up-coming 
town  and  incorporated,  making  it  the  only  incorporated  city  in  Plumas  County. 
It  thrived  on  payrolls  of  .several  lumber  mills  in  the  surrounding  territory.  One  by 
one  they  closed  and  I'ortola  lost  the  majority  of  its  income.  The  W.  P.  Railroad 
is  iiracticaliy  tiie  only  scuirce  of  income.  P.iit  in  spite  of  the  businessman  marking 
lime  for  these  last  five  years,  Portola  has  gone  on.  The  city  chamber  of  commerce 
.•idvertised  all  over  the  nation  for  business.  Many  answers  came  in,  however,  th>'y 
backed  away  becau.se  of  the  water  situation.  Some  Inisiiiess  houses  doubled  up,  some 
failed,  some  moved  on  the  higbw.iy  to  jiick  up  the  tourist  trade. 
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During  this  time  while  the  busiuessmau  was  waiting  for  a  miracle,  Portola  has 
installed  a  Avater  system  (with  its  inadequate  supply)  new  homes  have  been  built. 
The  streets  have  been  paved  and   improved,  with  the  help  of  Plumas  County. 

All  of  this  can  be  justified  if  the  alternative  plan  of  Grizzly  Dam  can  be  brought 
to  this  area  in  the  near  future.  Portola  and  this  area  needs  the  business  of  the 
vacationer  to  survive. 

Portola  has  been  considering  its  own  power  for  years,  and  the  Plumas  Sierra 
Rural  Electric  Co-operative  is  ready  to  purchase  power  from  the  state  project, 
priced  right  and  supply  adequate. 

Now  to  sum  this  all  up.  The  area  needs  the  tourist  business.  The  area  needs 
the  water  desperately.  Portola  needs  the  power  for  maintenance  (of)  income.  But, 
Portola  cannot  wait  for  five  or  six  years,  and  as  Mayor  of  Portola  and  for  tlie 
sake  of  the  surrounding  areas,  I  ask  that  the  officials  in  charge,  reconsider  and 
make  Grizzly  Dam,  next  in  importance.  It  means  everything  to  us. 

STATEMENT  OF  C.  W.  BELLAMY 
Plumas-Sierra  County  Farm  Bureau 

An  effort  was  made  during  the  IO.jO  Legislative  Session  to  get  action  on  bills 
to  invoke  the  l(jO-acre  limitation  policy  into  the  State  Water  Program.  Organized 
labor  spearheaded  this  effort  under  the  guise  that  there  should  be  no  unjust  en- 
richment of  anyone  because  of  the  State  Water  Program.  Speculation  and  extremely 
large  landholdings  were  cited  as  the  reason  for  the  need  of  acreage  limitations. 

These  are  not  valid  reasons,  because  such  property,  along  with  all  taxable 
))roperty,  of  which  agricultural  land  and  improvements  comprise  a  large  part, 
will  be  used  to  guarantee  repayment  of  the  bonds  and  these  property  owners  will 
pay  the  full  price  for  water.  So — why  should  a  limitation  be  placed  on  them? 

STATEMENT  OF  WILLIAM  A.  PETERSON 
U.  S.  Forest  Service 

The  Forest  Service  is  greatly  interested  in  the  reservoir  development  program 
in  the  Feather  River  Watershed.  Since  water  is  one  of  the  primary  attractions 
for  recreation  development  and  use,  it  stands  to  reason  that  additional  reservoirs 
would  increase  this  activity  considerably.  During  the  past  few  years  increased 
use  has  been  evidenced  at  existing  reservoirs,  such  as  Bucks  Lake  and  Lake 
Almanor. 

Operation  and  maintenance  of  the  recreational  features  of  state  projects  could 
readily  be  handled  by  local  public  agencies.  Public  agencies  in  the  mountain  areas 
generally  have  had  considerable  experience  in  such  activities. 

The  Forest  Service  will  be  very  happy  to  work  with  both  Plumas  County  and 
the  State  of  California  to  devise  ways  and  means  whereby  recreation  facilities  can 
be   operated   and    maintained    for    the   best   interests   of    the    people   of    California. 

Payment  of  admission  fees  by  persons  using  recreation  facilities  or  a  lease  arrange- 
ment whereby  individuals  may  operate  and  maintain  the  facilities  may  be  a  method 
for  obtaining  at  least  partial  repayment  of  costs.  The  Forest  Service  at  present  has 
a  number  of  campgrounds  which  are  under  a  similar  lease  arrangement.  Although 
the  Forest  Service  does  not  collect  fees  for  camping  use,  a  lessee  may  do  so  and  in 
turn  use  collections  for  maintenance  and  operation. 

The  Forest  Service  appreciates  the  opportunity  to  participate  in  recreation  plan- 
ning for  the  reservoir  development  program.  Recreation  is  at  present  and  will  con- 
tinue to  be  one  of  the  major  uses  of  public  as  well  as  private  lands  in  our  moun- 
tainous areas. 

As  one  of  the  most  important  activities  in  multiple  use  land  management,  it  is 
the  intent  that  national  forest  land  will  be  developed  to  meet  requirements  for 
public  recreation. 
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STATEMENT  OF   SAMUEL  E.  WOOD 

Pacific  Planning  and  Research  and  Ebasco  Service  Incorporated 

(This  statement  was  prepared  by  Mr.  'Wood  based  upon  his  remarks 

to  the  committee) 

Gentlemen,  my  name  is  Samuel  E.  Wood,  I  am  Sacramento  Director  of  Pacific 
Planning  and  Research  and  Ebasco  Services  Incorporated.  Our  firm  did  the  basic 
recreation  planning  work  for  the  State  Department  of  Water  Resources  on  both 
the  original  five  authorized  recreation  reservoirs  and  on  the  14  reservoirs  that  are 
covered  in  this  report.  I'm  appearing  here  both  on  behalf  of  our  firm  and  at  the 
request  of  the  Plumas  County  Board  of  Supervisors.  I  want  to  say  in  the  first  place 
that  the  recreation  demand  figures  we  have  developed  in  the  three  reports  completed 
for  the  State  of  California  are  conservative  figures.  They  are  astronomical  but  they 
are  conservative.  Studies  that  have  been  printed  since  we  began  our  research  work 
on  recreation  demand  and  recreation  supply  factors  in  California  and  the  United 
States  by  Resources  of  the  Future,  by  the  National  Park  Service  and  by  the  Forest 
Service  indicate  that  these  figures  are  reasonable. 

Our  recreation  demand  build-up,  as  you  know,  is  related  to  population  growth, 
primarily,  but  also  to  the  level  of  income,  to  leisure  time  and  to  ea.se  of  transporta- 
tion. These  are  the  factors  that  you  weave  into  determining  possible  future  demand. 
We  feel  that  you  will  have  in  the  T'pper  Pasin  a  greater  demand  for  recreation 
than  even  the  recreation  supply  that  you  will  create  in  conjunction  with  the  con- 
struction of  these  reservoirs.  Our  main  problem  in  the  standards  we  developed  in 
co-operation,  of  course,  with  the  Department  of  Water  Resources,  becau.se  this  sort 
of  study  had  never  been  done  before,  and  in  our  location  of  facilities,  was  to  control 
the  amount  and  the  intensity  of  recreation  uses  permitted  in  certain  areas.  We  have 
been  extremely  careful  to  protect  and  indicate  to  all  the  development  agencies  that 
what  you  need  to  protect  here  is  this  water-timber  producing  area  because  if  you 
permit  overuse  to  destroy  these  characteristics  of  the  area,  which  also  are  prime 
economic  values  to  the  area,  then  you  also  destroy  the  recreation  resource. 

I  do  want  to  say  one  or  two  things  about  the  activities  of  Plumas  County  itself. 
There  has  been  some  questioning  here  about  whether  or  not  Plumas  County  is  ready 
to  assume  a  responsibility  in  the  field  of  recreation  development  and  administration. 
I  think  that  the  county  recognizes  that  recreation  is  now,  and  will  continue  to  be, 
a  prime  economic  resource  of  this  area.  I  think  that  I  can  say  without  equivocation 
from  my  knowledge  of  the  natural  resource  counties  in  California  that  not  a  single 
county  has  gone  so  far  in  its  planning  work,  both  to  i)reserve  its  natural  resources 
and  to  enhance  its  recreation  resource.  I  would  like  to  submit  to  the  committee 
as  an  exhibit  and  as  jiart  of  this  record  the  General  Plan  for  the  Future  Develop- 
ment of  Plumas  County  which  considers  the  recreation  industry  as  primary  to  the 
growth — future  growth  and  welfare  of  the  county.  There  are  a  number  of  problems, 
I  am  certain,  raised  in  this  plan  that  will  interest  this  committee.  One  of  them  is 
the  question  of  reimbursement  of  recreation.  I  would  like  to  i)oint  out  to  the  com- 
mittee that  the  population  in  this  county  trebles  during  the  recreation  season.  In  a 
while  there  may  be  some  economic  gain  here,  and  there  is  undoubtedly  some  present 
economic  gain  and  some  of  that  is  examined  in  the  statistical  tallies  in  this  report. 
The  fact  is  that  this  county  has  to  furnish  services  from  its  present  tax  base  to  a 
population  in  the  summertime  of  three  times  its  normal  population  and  this  i)opula- 
tion  will  increase  in  proportion  to  normal  resident  population  as  the  recreation 
re.sources  in  this  area  are  discovered. 

Now  the  county  has  developed  this  general  plan  study  and  has  adopted  it  by 
oflTicial  board  action  on  August  4,  19r»9,  resolution  1092.  The  county  recognizes  that 
the  prime  purposes  of  this  basin  are  its  timber  and  water  producing  ability  and  this 
action  indicates  that  it  is  insistant  in  this  jilan  that  these  resources  be  protected. 
The  board  of  supervisors  have  also  indicated  their  desire  to  work  out  more  detailed 
l)lanning  around  these  reservoir  areas  as  they  are  authorized  and  constructed.  The 
recreation  plan  outlined  in  this  report  adojits  these  recreation  reservoir  areas  as  a 
part  of  the  plan.  The  board  has  further,  by  additional  resolutions  based  on  actions 
of  the  planning  commission,  and  minute  orders  embarked  itself  upon  more  detailed 
jdanniiig  in  <leveloi)ing  recreation  areas.  I  reiterate  these  things  because  I  think  the 
committee  ought  to  appreciate  the  fact  that  it  isn't  simply  a  question  of  adminis- 
tering or  assuming  some  financial  resiionsibility  in  regards  to  recreation  objectives, 
it's  also  a  question  of  so  planning  the  area  tiiat  recreation  will  be  enjoyable  to  the 
peoj)le  from  Los  Angeles  jind  tlie  rest  of  the  State  of  California  when  thev  CDUie 
here. 
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STATEMENT  OF  W.  A.  BARR 
Siskiyou  County 

Recreation  is  without  a  doubt  going  to  be  our  greatest  economic  endeavor.  Without 
it,  our  county  is  doomed  to  a  static,  if  not  a  regressive  condition. 

I  believe  equable  conditions  can  be  established  where  the  local  political  entity  can 
supervise  and  maintain  recreational  facilities  after  they  have  been  provided  by  a 
central  agency  such  as  the  State  of  California  or  the  United  States  and  that  by 
concerted  action,  a  program  that  would  be  feasible  and  desirable  could  be  worked 
out  and  activated. 

I  do  not  feel  that  fees  should  be  collected  for  entrance  to,  or  use  of  recreational 
facilities  except  for  services  rendered,  or  merchandise  delivered.  Improvements  should 
be  taxed  under  the  regular  taxation  program  of  the  tax  structure  where  located. 

I  do  not  know  of  any  proposal  to  buy  hydroelectric  energy  in  this  immediate 
vicinity.  There  is  a  proposal  by  two  power  companies  to  develop  power  on  the 
McCloud  and  Pitt  Rivers. 

Acreage  limitations  should   be  governed  by  geographic  and   economic   conditions. 

STATEMENT  OF  J.  MORGAN  JONES 
Mayor  of  Dunsmuir 

I  see  no  reason  at  all,  (why)  there  should  not  be  some  return  after  (Box  Canyon) 
is  completed  or  after  the  lake  is  formed.  There  are  going  to  be  certain  concessions 
there  that  I  think  should  be  willing  to  pay  rent  for  the  use  of  the  privilege  of  locat- 
ing there.  In  Dunsmuir  we  have  some  25  to  30  residents  that  have  boats.  p]very 
weekend  they'll  bring  their  boats  down  to  Shasta  Lake  aud  it  costs  money  for 
gasoline.  If  they  had  a  closer  location,  I  am  sure  that  possibly  they  would  be 
willing  to  pay  something  for  the  use  of  those  facilities.  Another  thought  is  that 
some  years  ago  the  California-Oregon  Power  Company  made  a  survey  of  the 
possibilities  of  a  dam  in  Box  Canyon.  I  think  they  might  be  encouraged  to  make 
use  of  the  falling  water.  ...  I  do  think  from  a  financial  standpoint,  that  it  would 
be  entirely  possible  to  put  Box  Canyon  on  a  paying  basis. 

I  don't  think  that  the  people  and  the  taxpayers  of  Siskiyou  County  would  object 
to  the  paying  of  reasonable  amount  of  money  for  I  don't  think  that  the  bill  should 
be  dumped  in  the  lap  of  the  State.  In  other  words,  you  have  a  holiday  and  you  go 
out  and  want  to  have  a  good  time  either  in  a  boat  or  swimming  or  any  type  of 
recreation,  you're  willing  to  pay  for  it.  I  wouldn't  object  to  paying  my  share  if  I 
had  some  fun  out  of  the  use  of  a  lake. 

STATEMENT  OF  NORMAN  WAGONER 
Shasta  County 

At  the  present  time  lumber  is  prabably  the  most  important  single  industry  in 
the  overall  economy  of  Shasta  County.  Subsequent  to  World  War  II,  recreation 
has  become  an  increasingly  more  important  part  of  the  economy  of  Shasta  County 
and  with  proper  planning,  and  proper  facilities,  recreation  is  destined  to  become 
more  and  more  important  in  the  economy  of  Shasta  County  in  the  years  to  come. 
At  the  present  time  the  demand  is  outstripping  the  supply  of  recreational  facilities, 
particularly  on  man-made  lakes.  All  resources  should  be  called  upon  to  provide 
adequate  recreational  facilities  on  these  man-made  lakes.  This  development  should 
be  done  by  private  enterprise  and  by  local,  state  and  federal  governments. 

It  is  our  feeling  that  the  capital  outlay  improvements  and  the  subsequent  main- 
tenance and  operation  of  the  recreational  features  of  the  state  projects  should  be 
made  on  a  joint  venture  by  state  and  local  governments.  AVe  feel  this  is  absolutely 
mandatory  in  the  cases  where  the  recreational  facilities  serve  people  all  over  Cali- 
fornia and,  in  fact,  from  some  adjoining  states.  The  federal  government  has  estab- 
lished a  precedent  generally  of  meeting  recreational  needs  of  the  man-made  lakes 
by  allocating  certain  moneys  for  recreational  facilities.  We  strongly  feel  that  should 
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the  State  huild  a  iirojoot,  then  the  State  should  allocate  a  perccntase  of  the  total 
construction  cost  toward  the  planniu);  and  development  of  recreational  facilities. 

The  Revenue  and  Taxation  Code  provides  for  an  ad  valorem  property  tax  on 
resort  property,  cahins  and  lease  land  for  private  development.  Where  possible, 
we  feel  that  it  would  he  desirable  not  to  charge  a  jjeneral  admission  fee  to  a  recrea- 
tional park.  This  is  especially  true  where  the  cost  of  collection  of  the  admission  fee 
is  equal  to,  or  greater  than,  the  revenue  derived  from  the  fees. 

We  would  like  more  time  to  study  the  provisions  that  should  be  included  in  a 
contract  between  the  state  and  local  agencies  over  the  sale  and  use  of  project 
services. 

At  the  present  time  there  are  only  two  public  entities  that  have  been  established 
to  purchase  and  distribute  power  in  Shasta  County.  They  are  the  City  of  Redding 
and  the  Public  Utility  District  in  Central  Valley.  We  suggest  you  contact  the 
Redding  City  Council  and  the  Board  of  Directors  of  the  aforementioned  regarding 
this  question. 

We  would  like  to  re-emphasize  that  as  far  as  recreation  is  concerned,  when  a 
state  builds  a  man-made  lake,  it  creates  a  demand  for  the  construction  and  mainte- 
nance of  recreational  facilities  and,  therefore,  it  has  a  definite  obligation  in  the 
construction  of  the  capital  outlay  recreational  facilities  and  subsequent  maintenance 
and  operation  of  said  facilities.  Shasta  County  does  not  have  the  necessary  financial 
resources  to  properly  plan,  build  and  maintain  these  very  necessary  recreational 
facilities,  and  because  the  State  creates  the  responsibility,  it  should  aid  and  assist 
in  the  operation  of  said  facilities.  This  would  be  a  benefit  to  the  citizens  of  Shasta 
County  and  to  the  citizens  of  the  entire  State  of  California. 

STATEMENT  OF  JOHN  F.  REGINATO 
Shasta-Cascade  Wonderland  Association 

Because  of  the  very  nature  of  the  Shasta-Cascade  Wonderland  Association,  inter- 
ested primarily  in  tourism  and  development  of  recreational  facilities  in  the  six 
northeastern  counties  of  California — namely  Lassen,  Modoc,  Shasta,  Siskiyou,  Te- 
hama and  Trinity- — we  will  confine  our  remarks  to  the  recreational  aspects  of  the 
California  Water  Plan.  As  an  integral  part  of  the  recreational  aspects,  we  give  also 
serious  consideration  to  the  preservation  and  enhancement  of  fish  and  wildlife 
resources,  so  vital  to  our  economic  growth,  as  well  as  the  continued  well-being  of 
the  citizens  of  our  State. 

In  order  to  fully  utilize  our  natural  resources,  the  State  i:*  developing  the  Cali- 
fornia Water  Plan  must  give  consideration  to  all  uses  and  develop  each  facet  to 
the  fullest.  Recreation  is  an  integral  part  of  any  water  project  and  plans  must  be 
developed  for  recreational  facilities  in  conjunction  with  the  overall  planning  of  the 
project.  With  concurrent  planning  of  the  recreational  features,  there  must  also  be 
concurrent  construction  of  these  features,  so  that  when  the  project  is  completed  it 
will  be  ready  for  the  recreation  user,  as  well  as  providing  water  so  essential  to  the 
growth   and  prosperity  of  California. 

The  development  of  these  facilities  is  not  the  responsibility  of  county  or  city  gov- 
ernment. The  task  in  providing  these  essentials  falls  upon  the  State.  County  and 
city  government  is  not  in  a  financial  position  to  make  the  capital  outlay  for  these 
recreation  facilities. 

The  State  should  provide  for  these  optimum  basic  facilities  on  a  nonreimburs- 
able basis.  Once  these  facilities  have  been  established  the  maintenance  and  opera- 
tion of  such  facilities  should  be  turned  over  to  the  approiniate  agency,  either  county 
or  city  government. 

Precedence'  has  been  established  by  the  federal  government  in  many  of  their 
water  projects,  whether  constructed  by  the  Bureau  of  Reclamation  or  the  Army 
Corps  of  Engineers.  While  moneys  have  been  appropriated  for  these  recreation  fa- 
cilities, they  have  not  been  of  sufficient  amounts  to  meet  the  l)asic  needs  of  our 
citizens. 

Shasta  Lake  is  a  good  example,  where  adequate  facilities  are  lacking,  thus  creat- 
ing a  tire  hazard  as  well  as  a  health  and  sanitation  problem.  The  State  certainly  can 
profit  by  these  mistakes,  by  providing  on  a  nonreiml)urseable  basis  adequate  funds 
to  construct  optimum  basic  recreational  facilities. 

By  optimum  basic  recreational  facilities  we  mean  sufficient  lands  for  all  types  of 
users,  access  roads,  piped  palatalde  water,  sanitation  facilities,  campgrounds,  picnic 
areas,  organizational  camp  sites,  launching  ramps,  summer  home  site  areas,  floating 
moorage  facilities  at  launching  ramps,  buoys,  etc. 
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The  construction  of  water  projects  in  any  county  or  political  subdivision  creates 
a  nuisance  for  county  government  unless  these  facilities  are  planned  and  constructed 
concurrently  with  the  project.  County  government  is  immediately  faced  with  a  law 
enforcement  problem  and  health  and  sanitation  problems  when  a  water  project  is 
completed.  The  State  has  a  responsibility  therefor  to  provide  these  basic  facilities 
to  ease  the  growing  problem  in  California. 

We  believe  that  operation  and  maintenance  of  the  recreational  features,  once  they 
have  been  constructed  by  the  State  on  a  nonreimbursable  basis,  should  be  maintained 
by  the  local  government. 

Any  revenues  that  local  government  realizes  from  operation  of  these  optimum  basic 
recreation  facilities  should  be  retained  bj'  local  government  for  maintenance  and 
improvement  and  operation  costs.  Taxes,  which  will  generally  be  on  the  unsecured 
roll  should  go  to  local  government  to  carry  on  normal  functions  of  day  to  day  opera- 
tion. Whether  it  be  law  enforcement,  roads,  aid  to  the  needy,  or  what  have  you. 

Reservoir  projects  will  uncjuestionably  materially  assist  in  the  economic  growth 
of  the  project  areas.  You  only  have  to  look  about  you  to  see  the  development  that 
has  occurred  on  Shasta  Lake.  Many  facilities  have  been  established  by  private  enter- 
prise to  meet  the  needs  of  the  visiting  public.  It  has  created  many  supporting 
businesses.  It  has  improved  the  general  welfare  of  the  area.  The  United  States 
Department  of  Commerce  in  a  bulletin  issued  several  years  ago  stated  that  two  dozen 
visitors  a  day  for  a  year  in  an  area  is  comparable  to  an  industry  with  a  payroll  of 
$100,000  annually.  But  just  as  j'ou  have  problems  arising  in  an  area  from  estab- 
lishment of  an  industry,  similar  problems  are  thrust  upon  an  area  with  increased 
recreational  use.  But  we  welcome  those  problems. 

It  is  general  knowledge  that  where  large  areas  are  needed  for  reservoirs,  that 
severe  damage  is  done  to  wihllife,  l>e  it  big  game  or  upland  game.  Where  wildlife 
habitat  is  removed  in  perpetuity,  the  State  has  a  responsibility,  wherever  practic- 
able, to  improve  the  adjacent  habitat  for  big  game  and  upland  game.  The  deer  herds 
in  this  State  as  well  as  our  other  game  can  be  decimated  if  their  wintering  grounds 
are  eliminated.  This  must  not  come  to  pass. 

We  have  briefly  reviewed  a  copy  of  "A  Study  of  Economic  and  Financial  Policies 
for  State  Water  Projects,"  recently  released  by  the  Assembly  Water  Committee. 
We  wish  to  comment  on  a  portion  of  the  study,  particularly  pages  66-67,  which 
states  there  are  a  number  of  programs  already  established  which  can  assist  in  the 
development  of  recreation  at  state  projects. 

Listed  as  No.  1  is  the  Wildlife  Conservation  Board.  Under  a  policy  change  dated 
June  1959,  funds  will  be  allocated  under  a  balanced  program,  integrated  with  the 
existing  programs  of  the  Department  of  Fish  and  Game,  in  the  following  general 
categories  and  approximate  amounts  : 

1.  Inland   Fisheries   $360,000 

2.  Marine  Resources 165,000 

3.  Game  Management 175,000 

4.  Overhead  and  Services 50,000 

Thus,  under  the  $750,000  annually  allocated  to  the  AVildlife  Conservation  Board, 
only  $360,000  will  be  spent  for  Inland  Fisheries,  and  what  of  this  amount  will  be 
for  fishing  access,  such  as  roads,  launching  ramps,  etc.? 

Under  the  Division  of  Small  Craft  Harbors  program,  it  is  our  understanding 
that  nearly  $9^  million  is  earmarked  or  allocated  for  projects,  under  a  10-milliou 
dollar  revolving  fund,  voted  by  the  people.  This  source  of  funds  is  also  limited  to 
boating  facilities,  and  provides  no  funds  for  other  recreational  features  vital  to 
an  overall  program  of  development. 

LLsted  as  No.  3  is  the  Division  of  Beaches  and  Parks.  Only  recently  the  com- 
mission eliminated  $14,000,000  of  proposed  projects  because  funds  were  not  available 
under  the  present  allocation  system. 

The  Department  of  Fish  and  Game,  with  its  present  sources  of  revenue  from 
sale  of  licenses,  is  operating  at  limited  financial  capacity,  and  it  Avould  be  disastrous 
to  other  vitally  important  programs  to  transfer  funds  to  absorb  additional  costs 
created  by  state  water  projects.  The  federal  government  assumes  the  financial 
burden  on  projects  affecting  fish  and  wildlife  resources. 

The  final  sources  of  funds  listed  is  the  United  States  Forest  Service,  and  the 
report  hits  the  nail  on  the  head  when  it  states  "to  the  extent  of  its  available  funds." 
With  the  development  and  implementation  of  "Operation  Outdoors"  we  cannot 
foresee  the  Forest  Service  having  any  funds  available  for  development  of  optimum 
basic  recreational  facilities  at  state  water  projects. 
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Shasta  Lake  is  a  prime  example  of  the  Forest  Service's  shortage  of  funds  to 
provide  basic  facilities  to  meet  the  demands  of  the  visiting  public.  The  Shasta-Trinity 
National  Forest  could  intelligently  spend  .$100,000  a  year  for  the  next  five  years  to 
meet  the  needs  so  prevalent  on  Shasta  Lake  today. 

With  the  completion  of  the  Trinity  Division  of  the  Central  Valley  Project,  the 
Shasta-Trinity  National  Forest  will  have  the  administration  and  operation  of  Trinity 
and  Ix'wislon  I>akes,  which  places  an  additional  financial  burden  for  development  of 
optimum  recreational  facilities.  We  are  urging  Congress  to  allocate  .$2,.~iOO,000,  or 
only  one  percent  of  the  cost  of  the  project,  for  development  of  recreational  facilities 
on  Trinity,  Lewiston  and  Whiskeytown  Lakes.  I,et  us  not  look  to  the  Forest  Service 
for  these  funds  which  are  a  state  responsibility. 

We  honestly  question  whether  the  already  existing  state  and  federal  programs 
can  support  increased  financial  burdens  of  the  nature  contemplated  or  desired  for 
recreation  in  the  State  Water  Plan. 

We  would  like  to  add  that  the  Wildlife  Conservation  Board  Program  has  iH'en 
largely  succes.sful  and  acceptable  to  local  government,  because  capital  outlay  is 
provided  by  the  Wildlife  Conservation  Board,  and  the  mainteiumce  and  oiM^ration 
is  assumed  by  local  government  with  no  rep.-iyment  strings  attached. 

We  cannot  stress  too  strongly  that  the  State  must  provide  on  a  nonreimbursable 
basis  the  optimum  recreational  facilities.  If  not,  chaos  will  result.  Local  government 
cannot  bear  this  capital  outlay  cost. 

STATEMENT  OF  CLAIR  A.  HILL 
Redding  Chamber  of  Commerce 

Recreation  is  one  of  the  major  industries  of  our  county.  Shasta  County,  which 
is  classified  as  a  mountain  county  is  very  diverse.  The  elevations  range  from  about 
400  feet  here  in  the  valley  to  over  10,000  feet  at  the  top  of  Mt.  Lassen.  We  have 
good  agricultural  soils  in  most  of  the  valleys  and  a  good  deal  of  productive  .soil 
in  the  rolling  foothills.  The  county  has  been,  over  the  years,  well  blessed  in  natural 
resources.  The  economy  of  western  Shasta  County  was  based,  for  many  years,  pri- 
marily on  mining.  During  the  First  World  War,  there  were  six  smelters  oi>erating 
within  a  few  miles  of  the  City  of  Bedding.  Due  to  the  world  market  conditions,  all 
of  these  smelters  were  closed  by  the  late  twenties  which  was  a  severe  blow  to  the 
economy  of  the  county.  During  the  thirties,  when  the  price  of  gold  was  raised,  min- 
ing again  assumed  a  great  deal  of  importance  to  the  county's  economy,  and  there 
were  many  gold  dredges  operating.  These  were  all,  one  by  one,  shut  down  during 
the  World  War  and  due  to  the  rising  operating  costs  and  the  stable  price  of  gold, 
essentially  none  have  operated  since  the  war.  Today,  there  is  only  one  mine  of 
major  importance  operating  in  Siiasta  County  and  that  is  the  Mountain  Copper 
Company's  mine  at  Iron  Mountain  which  has  operated  continuously  for  over  50 
years. 

The  timber  industry  in  the  county  was  of  major  importance  ijO  years  ago  and 
then  dwindled  to  being  only  a  minor  industry  until  about  1940  when  its  importance 
again  grew  to  where  today  the  lumber  industry  is  the  number  one  industry  in 
Shasta  County  and  its  importance  should  continue  over  the  years  due  to  the  sustained 
yield  method  of  operation.  We  hojie  that  it  will  be  supiwrted  as  time  goes  on  by  the 
introduction  of  pulp  and  paper  mills  to  help  utilize  the  products  from  the  forest 
which  are  now  wasted. 

Historically,  water  development  has  played,  and  is  playing,  a  major  role  in  the 
development  of  this  county.  Although  10  percent  of  the  State's  water  falls  on 
Shasta  County,  we  have  our  areas  of  deficiencies  and  our  problems  with  dry  cycles 
as  is  witnessed  by  the  fact  that  we  have  more  adjudicated  streams  in  this  county 
than  any  other  ;  seven  in  number. 

Much  of  the  water  development  in  the  county  has  been  for  power  i>urposes.  There 
are  13  power  plants  producing,  with  a  capacity  of  close  to  1,(MM),000  kilowatts.  Of 
these,  11  are  private  and  two  luiblic,  Shasta  and  Ke.'<wick  being  a  part  of  the  Great 
Central  Valley  Project ;  the  balance  being  owned  and  operated  by  the  Pacific  Gas 
and  Electric  Company.  These  projects  operated  by  private  industry  arc  the  back- 
bone of  the  county's  finances. 

We  have  an  excellent  example  of  what  water  resources  projects  mean  to  the  econ- 
omy of  an  area  with  Shasta  Lake  and  the  operation  of  Shasta  Dam.  I  won't  attempt 
to  give  a  lot  of  statistics  on  this  and  the  only  way  to  re.ally  appreciate  the  recrea- 
tional activity  on  the  lakes  and  streams  is  to  actually  see  it  on  a  Imsy  weekend  and  to 
stop  to  talk  to  people  who  are  putting  boats  into  the  lake  or  taking  them  out  when 
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the  day  is  completed  and  find  out  where  these  people  have  come  from.  You  will 
find  that  many  of  them  are  local  people  hut  a  very  large  percentage  come  all  the 
way  from  San  Diego  to  Medford,  Oregon  with  many  people  hauling  boats  from  the 
major  metropolitan  center  to  spend  the  weekend  on  the  lake.  INIany  others  come 
and  spend  their  whole  vacation  period  camping  around  the  lake  and  engaging  in 
water  sports  such  as  boating,  skiing,  and  fishing. 

I  should  not  pass  this  item  without  commenting  that  the  operation  of  Shasta 
Dam  has  also  made  practically  a  year-round  fishery  of  the  Sacramento  River.  It 
is  seldom  that  I  cross  the  bridge  within  the  city  limits  of  Redding  that  I  don't 
see  from  one  to  fifty  people  fishing. 

I  would  say  that  (local  operation  and  maintenance  of  recreation  features)  is 
both  feasible  and  desirable  and,  in  general,  can  be  done  at  a  lesser  cost  by  a  local 
agency  than  it  can  by  a  large  organization  such  as  the  Division  of  Beaches  and 
Parks. 

A  local  district  or  public  agency  can  collect  admission  fees,  levy  taxes  against 
resort  property,  lease  land  for  private  development,  etc.,  to  raise  funds  adequate 
for  operation,  maintenance  and  policing  costs.  It  is  our  belief  that  all  access  roads 
should  be  constructed  as  part  of  the  development,  and  the  lands  must  be  obtained 
by  the  project  and  turned  over  to  the  agency,  whoever  it  is,  to  handle  the  leases  and 
operate  the  public  facilities.  It  is  believed  that  the  local  agency  handling  the  project, 
with  revenues  derived  from  taxes  and  leases,  could  build  boat  launching  ramps, 
picnic  areas,  campgrounds  and  the  like. 

It  should  be  pointed  out  that  whoever  does  handle  concession  leases,  home  tracts, 
etc.,  provisions  should  be  such  that  private  financing  can  be  obtained.  This  requires 
r)0-year  noncancelable  leases.  A  lease  of  the  federal,  20-year  cancelable  type  makes  it 
nearly  impossible  to  finance  improvements  and  should  not  be  used. 

There  are  two  public  agencies  in  the  area  distributing  electric  power.  One  is  the 
City  of  Redding  and  their  annual  actual  kilowatt-hours  sold  for  the  year  1957-58, 
July  to  June,  w^as  87,103,276.  Their  projected  electric  estimated  requirement  bv  1966 
is  123,800,000. 

The  other  agency  is  the  Central  "Valley  Public  Utility  District.  The  Central  Valley 
Public  Utility  District  is  now  obtaining  power  from  the  Central  Valley  Project  and 
I  assume  will  continue  to  do  so.  The  City  of  Redding  now  obtains  power  from  the 
Pacific  Gas  and  Electric  Company  under  a  five-year  contract.  The  city  would  be 
interested  in  obtaining  power  from  a  state  project  in  the  amount  of  its  projected 
needs.  However,  before  the  city  would  be  interested  in  obtaining  such  power,  it  would 
have  to  be  economically  desirable  and  the  city  should  be  left  free  to  operate  its  own 
business  and  establish  its  own  retail  rates. 

At  the  time  that  the  Reclamation  Act  of  1902  was  established,  it  was,  in  effect, 
an  adaptation  of  the  old  Homestead  Act,  which  was  developed  to  assist  in  the 
settlement  and  development  of  the  West.  It  was  based,  under  certain  circumstances, 
on  giving  a  family-sized  farm  to  a  family  who  would  develop  and  operate  it.  During 
the  past  57  years,  conditions  have  changed  drastically.  Very  little  water  developed 
under  a  state  project  will  be  applied  to  land  owned  by  the  State  which  is  to  be  given 
away  by  the  State  under  such  provisions  as  the  reclamation  law. 

Over  the  years,  farming  has  changed  drastically  from  an  activity  involving  the  use 
of  a  few  horses  and  mules  and  a  lot  of  hand  labor,  to  one  that  to  be  successful  has 
become  highly  mechanized  and  very  scientifically  operated.  Today,  it  takes  a  large 
acreage  to  justify  the  investment  in  the  equipment  necessary  to  operate  a  farm 
successfully.  It  must  be  borne  in  mind  that  agriculture  is  in  competition,  not  only 
within  the  State  of  California,  but  with  the  nation  and  the  rest  of  the  world  as  well. 
If  we  are  going  to  farm  successfully  and  maintain  our  competitive  position  in  the 
national  and  world  markets,  we  must  operate  as  economically  as  possible  without 
artificial  restraints  that  cause  higher  operating  costs.  It  is  often  stated  that  if 
agricultural  water  is  to  be  subsidized  by  power  revenues  or  from  other  sources,  that 
the  subsidized  water  should  not  be  utilized  on  holdings  that  were  not  covered  by  an 
acreage  limitation.  It  appears  that  under  both  state  and  federal  income  tax  laws, 
the  State  will  get  adequate  return  from  any  subsidy  and  that,  basically,  the  size  of 
acreage  that  is  farmed  by  any  one  man  or  corporation  should  be  a  matter  of 
economics  and  not  politics. 

I  would  like  to  cite  a  trend  which  is,  in  the  long  haul,  damaging  to  the  furnishing 
of  food  for  our  expanding  population  and  that  is  the  development  of  these  5-,  10-,  15-, 
and  25-acre  rural  home  tracts  that  are  owned  by  people  who  obtain  their  income 
from  some  other  pursuit  and  live  on  a  farm  more  or  less  for  a  hobby.  These  make 
for  pleasant  living  for  those  who  like  them,  however,  they  add  very  little  to  the 
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Mill  ion's  food  supply  inul,  in  effect,  Jire  t!ikiii«  ii\v;iy  from  ;iKii<iillme  ))nMln<-l  ion  jiisl 
as   nuK'li   as  though   the  entire   area    was   luiilt    U|)    into   a    rural   liousinp:   coininunit.v. 

STATEMENT  OF  JOHN  PEREZ 

My  name  is  John  Perez,  a  farmer  in  both  Shasta  and  Tehama  Counties.  Although 
I  have  been  chairman  of  the  Shasta  County  Water  Resources  Board  for  the  past 
four  years,  and  am  a  director  and  past  president  of  the  Shasta  County  Farm  Bureau, 
I  am  speaking  to  you  today  as  a  dirt  farmer  and  businessman. 

My  subject  for  discussion  with  you  today  is  recreation,  its  effect  on  the  local 
economy   and  responsibilities  in   its  development   and   administration. 

We  farmers  are  vitally  interested  in  and  are  aware  of  the  economic  importance 
of  the  recreation  dollar.  For  example,  I  am  in  the  dairy  business  and  know  that 
the  influx  of  vacationers  during  various  recreation  seasons  creates  additional  demands 
for  milk.  This  amounts  to  approximately  10  percent  during  the  summer  and  fall 
months.  This,  of  course,  is  a  direct  return  to  the  farmer  and  generally  improves  the 
wealth  of  the  local  area.  As  regards  further  effects  of  recreation  developments 
associated  with  water  resources  development,  you  have  only  to  look  about  you. 
These  facilities  are  a  perfect  example  of  what  can  develop  and  though  they  are  on 
public  lands  they  contribute  taxes  to  the  county  treasury  which  in  turn  reduces  the 
l)urden  to  the  farmer. 

It  is  my  personal  feeling  that  the  general  administration  of  recreation  develop- 
ments associated  with  state  water  projects  should  be  handled  as  much  as  possible 
by  local  government.  In  addition,  local  government  should  be  given  the  opportunity 
of  participating  in  the  planning  stages.  It  is  only  fair  that  they  be  given  an 
opportunity  to  share  in  these  responsibilities. 

As  to  admission  fees,  lease  management,  levying  of  taxes,  etc.,  local  control  is 
highly  desirable.  Private  enterprise  should  be  given  its  fair  share  of  opportunity  to 
develop  facilities.  A  balanced  public  and  private  development  can  be  realized  in  the 
best  interest  of  all  if  properly  planned  and  administrated. 

Another  interest  to  the  farmer  and  particularly  to  the  livestock  men  is  the  effects 
of  recreation  use  of  lands  encroaching  on  grazing  privileges,  etc.  We  believe  in  the 
multiple-use  concept  of  our  natural   resources. 

STATEMENT  OF  J.  GORDAN  TODD 
Tehama  County  Farm  Bureau 

We  oppose  any  effort.s  (o  establish  acreage  limitations  on  the  use  of  water 
developed  by  the  State  of  California  and  made  available  to  agriculture. 

Acreage  limitations  should  be  eliminated  on  federal  projects  supplying  supplemental 
water  where  the  lands  are  largely  or  entirely  privately  owned  and  farmed  or  have 
existing  water  rights. 

Acreage  limitations,  when  applied  to  delivery  of  water  to  water  users  in  California, 
work  both  an  injustice  and  a  fraud  on  small  and  large  landowners  alike,  as  well  as 
the  public. 

Such  limitation  tends  to  place  the  burden  of  costs  for  conservation  and  importation 
of  supplemental  water  on  the  small  landowner. 

Economic  and  profitable  production  of  crops  often  requires  different  acreages  in 
different  areas  as  soil  and  climatic  conditions  vary.  Thus,  an  effort  to  apply  acreage 
limitations  uniformly  over  the  country  is  economically  unsound  and  unworkable. 

As  a  requirement  in  the  development  of  public  lauds,  acreage  limitations,  now  in 
effect  under  federal  reclamation  law,  originated  in  1002  as  a  carryover  from  the 
homestead  law.  Conditions  have  almost  completely  changed,  especially  in  California, 
and  limitations  are  not  properly  or  fairly  applicable  to  lands  or  water  deliveries  in 
California  where  lands  to  be  irrigated  are  practically  all  held  in  private  ownership. 
It  tends  to  promote  unfair  discrimination  which  adversely  affects  all  water  users 
and  the  public. 

It  deters  and  prevents  co-operation  among  all  water  users  in  development  of  water 
resources  ami  induces  serious  delay  in  such  development. 

Without  the  impediment  of  acreage  limitations,  irrigation  districts  have  success- 
fully developed  and  made  water  available  for  agricultural  use.  The  114  such  districts 
in  California,  plus  other  local  districts,  have  developed  over  two-thirds  of  the  L'O 
millioD  acre-feet  of  surface  water  developed  to  date  iu  the  State. 


COMMITTEE  REPORT  ON  WATER  PROBLEMS  A-185 

STATEMENT  OF  DALE  E.  BORROR 

I  am  Dale  Borror  of  Gerber,  Tehama  County.  My  son  and  I  operate  a  true  family 
farming  operation  in  the  Tehama-Gerber  area.  It  is  wholly  owned  by  us  and  at  least 
90  percent  of  the  labor  of  the  entire  operation  is  done  by  the  family. 

Agriculture  and  its  attendant  agribusiness  is  by  far  the  largest  industry  in 
California.  Any  socialistic  legislation  designed  to  hamper  the  development  of  this 
largest  of  industries  will  surely  reflect  upon  the  entire  economy  of  the  State  of 
California. 

The  160-acre  limitation  is  contrary  to  all  American  ideals  of  free  enterprise  and 
competition.  It  is  discriminatory  in  that  all  real  property  is  the  final  security  upon 
which  the  bond  issue  must  be  guaranteed.  It  is  contrary  to  our  California  water  law 
under  which  our  irrigation  districts  operate,  for  they  are  required  to  deliver  water 
to  all  users  whether  one  acre  or  a  thousand  aci'es. 

Furthermore,  excess  land  within  the  boundaries  of  water  districts  would  be 
subjected  to  either  a  discriminatory  tax  or  would  be  assessed  and  taxed  on  a  wholly 
different  basis  causing  endless  confusion. 

Those  who  would  enforce  the  160-acre  limit  on  agriculture  have  not,  as  yet, 
given  voice  to  similar  limitation  on  other  businesses. 

AVe  have  only  to  look  out  the  window  of  this  building  to  see  other  industries  that 
are  being  subsidized.  Hundreds  of  common  carrier  trucks  travel  up  and  down  High- 
way 99  each  day.  Why  should  each  owner  not  be  limited  to  one  or  two  rigs  on  the 
road?  Two  rigs  would  easily  provide  employment  for  five  men  on  a  full-time  basis. 
Highways  are  built  from  fuel  taxes  collected  from  all  of  the  people. 

Or  to  be  more  facetious,  why  not  limit  the  size  of  the  suburban  lot  that  could 
get  state  project  water,  or  the  number  of  employees  an  industrial  plant  working  on 
state  projects  could  have  on  its  payroll? 

Mr.  Chairman  and  Members  of  the  Committee,  agriculture  will  always  play 
fair  with  the  people  of  California.  It  is  the  most  basic  industry  Ave  have ;  it  will 
provide  the  food  and  fiber  for  a  growing  economy  if  it  has  the  incentive  which  can 
come  from  sound  governmental  regulations. 

I  would  like  to  bring  to  the  attention  of  the  committee  two  possible  problems  that 
may  be  at  issue  in  our  proposed  state  water  program  in  regard  to  water  users' 
contracts  and  pricing  policy. 

First,  it  has  been  reported  by  the  Administration  and  others  closely  connected 
with  it  that  this  plan  will  make  cheap  public  power  available  in  some  areas  of  the 
State  and  that  the  recreational  features  will  bring  much  new  wealth  into  the 
mountain  counties. 

I  would  caution  the  committee  that  any  of  the  accessory  features  of  our  statewide 
water  plan  must  be  considered  equitably  in  repayment  and  financing  and  that  cost 
of  water  to  consumers,  either  agricultural  or  suburban,  be  kept  at  a  legitimate 
level.  Power  should  be  sold  at  market  value  to  any  consumer.  There  must  be  no 
preferential  customer.  Recreational  features  should  be  charged  as  a  non-reimbursable 
feature  and  paid  by  all  of  the  people. 

In  the  second  place,  I  feel  that  all  contracts  to  take  water  from  the  watersheds 
of  origin  should  be  made  only  on  a  definite  surplus  water  basis.  The  watersheds  of 
origin  should  be  fully  protected  from  depletion  for  the  present  and  all  future  needs. 

Furthermore,  users  of  agricultural  water  in  the  watershed  should  be  guaranteed 
irrevocable  title  to  the  water  used  upon  their  land,  and  when  the  project  is  paid 
for  the  installations  should  become  the  property  of  the  water  users  on  the  district 
which  represents  them. 

In  conclusion,  Mr.  Chairman,  I  would  like  to  impress  upon  the  committee  that 
the  purpose  of  the  state  water  program  is  to  supply  water  to  the  people  at  the 
lowest  possible  cost  for  the  water,  not  to  set  the  State  up  in  the  power  business  nor 
to  provide  unneeded  recreational  facilities  at  the  expense  of  water  users. 

STATEMENT  OF  SENATOR  RANDOLPH  COLLIER 

The  future  economic  growth  of  Northern  California  is  dependent  to  a  great 
degree  upon  recreation.  Our  lumber  industry  is  converting  to  a  sustained  yield  basis 
while  at  the  same  time  it  is  making  technological  improvements.  Uoth  of  these 
factors  are  resulting  in  decreased  employment  in  the  lumber  industry.  For  example, 
the  town  of  Tennant  in  Siskiyou  County  had  a  population  of  some  1,100  persons  a 
few  years  back.  Now  the  town  is  no  longer  occupied  by  lumber  workers. 
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Emplo.vmout  has  docliued  in  the  railroad  industry  in  Northern  California  due  to 
dicselization  of  locomotives  and  other  mechanical  improvements.  Some  4(H)  persons 
were  once  employed  at  the  Southern  I'acilic  shops  and  roundhouse  at  Dunsmuir. 
Not  over  25  are  there  today. 

Agricultural  employment  has  also  declined.  Farms  that  used  to  employ  from  five 
to  30  men  on  a  seasonal  basis  now  do  the  same  work  with  machinery.  Also  the  trend 
toward  larger  farms  has  decreased  the  number  of  families  engaged  in  agriculture. 

The  California  roster  shows  an  estimated  population  for  Siskiyou  County  of 
80,-HK)  as  comiKired  with  a  lO.lO  census  figure  of  :M),733.  Thus,  we  have  had  a  decline 
in  population  in  the  last  nine  j'ears  while  other  areas  of  California  have  been  grow- 
ing at  a  fantastic  pace. 

In  order  to  maintain  the  assessed  valuation  of  the  county  it  is  important  that  we 
find  a  new  means  of  income.  Recreation  is  a  growing  industry  and  our  area  has 
the  natural  beauty  but  not  the  facilities. 

Due  to  the  overcrowded  conditions  in  recreation  areas  adjacent  to  the  cities  it 
is  important  to  the  State  that  new  recreation  areas  be  created  to  supply  the 
increased  demand. 

I  wish  to  call  your  attention  to  the  Box  Canyon  area  in  southern  Siskiyou  Counly 
near  the  City  of  Mount  Shasta.  This  area  provides  what  has  been  described  as  the 
last  natural  dam  site  in  California. 

This  site  is  approximately  one  mile  from  U.  S.  Highway  90.  It  is  estimated  that 
G,<MM),()(M>  persons  traveled  through  this  area  last  year  on  Highway  !)'.». 

A  preliminary  survey  of  the  Box  Canyon  dam  site  by  The  California-Oregon 
I'ower  Company  a  few  years  ago  indicated  that  at  least  -i7t,0{H)  acre-feet  of  water 
could  be  stored  in  back  of  the  dam. 

Topographical  reports  indicate  that  construction  of  a  dam  below  the  COPCO 
site  would  store  a  considerably  greater  amount  of  water.  The  COPCO  SURVEY 
was  ba.sed  upon  diversion  to  the  McCloud  project. 

I  understand  that  a  private  power  company  would  be  interested  in  buying  any 
power  produced  at  the  dam  as  a  supplement  to  their  present  production  at  other 
sites.  If  it  were  feasible  to  produce  marketable  amounts  of  hydroelectric  power  at 
the  dam  then  a  considerable  portion  of  the  cost  of  the  project  would  be  self- 
liquidating. 

The  following  statement  was  rec('i\((l  after  tlH>  hearing. 

STATEMENT  OF  E.  G.  BABCOCK 
Big  Valley  Irrigation  District 

The  Big  Valley  Irrigation  District,  located  in  Lassen  and  Modoc  Counties, 
would  like  to  express  its  opinion  for  your  consideration  on  the  following  points  of 
policy  with  regard  to  state  water  projects. 

1.  In  the  event  that  a  local  water  development  project  is  constructed  in  our  area 
by  the  State  of  California,  it  is  our  opinion  that  if  the  project  receives  sub- 
sidization from  the  State  for  recreational  facilities  at  the  time  of  construction 
for  initial  installation  of  basic  facilities  (access  roads,  boat  landings,  boat 
launching  ramps,  sanitation),  then  it  should  be  the  responsibility  of  a  local 
agency,  either  public  or  jirixate,  to  operate,  maintain  and  improve  on  these 
facilities.  Any  fees  for  entrance  or  use  of  these  facilities  should  be  determined 
by  the  local  agency. 

'J.  The  KJO-acre  limitation  should  not  apply  to  state-financed  or  constructed 
projects;  however,  a  limitation  governed  by  the  economic  family  operation 
should  be  determined  for  each  project.  The  limitation  would  then  be  flexible 
enough  to  take  into  account  climatic,  geographic,  and  economic  conditions  in 
each  area. 

The  limitation  in  our  particular  area  should  be  apiu-oximately   "(."lO  acres,  this 
being  the  economic  family  unit  for  this  particular  region. 
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QUESTIONNAIRE  ON  ACREAGE  LIMITATION,  POWER 
PREFERENCE  AND  CONTRACT  PROVISIONS 

The  Assembly  Water  Committee  will  meet  at  the  following  locations,  convening 
at  10:00  a.m.  each  day: 

September  22     Bakersfield  Changed    to    Council    Chambers,    City 

Hall,  Truxton  and  "I"  Streets 
September  23     San  Luis  Obispo         California    State    Polytechnic    College 

Auditorium  of  Agricultural   Engineer- 
ing Building 
September  25     Sacramento  State  Capitol,  Room  4202 

October        20     Los  Angeles  State  Building,  Room  115 

October        21     San   Diego  San    Diego    County    Water    Authority 

Bldg.,  2750  -  Fourth  Avenue 

These  five  hearings  will  constitute  an  integrated  series  of  hearings  to  secure 
factual  information  and  ascertain  public  attitudes  on  the  general  subject  of  acreage 
limitations,  power  preference  and  other  problems  related  to  contracting  for  state 
water  project  services.  In  addition,  the  committee  will  appreciate  receiving  any 
comments  on  "A  Study  of  Economic  and  Financial  Policies  for  State  Water  Proj- 
ects" which  anyone  may  wish  to  present. 

In  order  to  assist  persons  and  agencies  who  wish  to  appear  before  the  committee 
at  any  of  the  five  hearings,  the  material  under  headings  I,  II,  and  III  below  has 
been  prepared.  The  material  under  headings  I  and  II  contains  both  a  statement  of 
the  problem  before  the  State  and  a  brief  description  of  federal  policies,  as  well 
as  several  broad  questions.  Heading  III  is  a  group  of  questions  on  contract 
matters.  This  material  should  serve  as  a  guide  in  understanding  the  committee's 
objectives  and  interests  in  scheduling  these  hearings.  Please  do  not  feel  that  you 
need  to  comment  on  all  aspects  of  the  material,  particularly  if  a  question  does  not 
pertain  to  your  agency  or  office.  Other  related  testimony  and  comments  will  be 
welcomed. 

I.    ACREAGE    LIMITATION 

In  the  repayment  of  irrigation  costs  of  state  projects,  possible  policies  may  involve 
(a)  no  subsidy,  (b)  subsidy  only  at  the  local  level,  or  some  form  of  subsidy  such 
as  (c-1)  use  of  power  revenues,  (c-2)  use  of  municipal  and  industrial  i-evenues, 
(.c-3)  foregoing  interest  on  irrigation  investment  or  (c-4)  using  the  interest  compo- 
nent from  power.  Under  any  of  the  above  circumstances,  a  state  project  will  still 
benefit  irrigation  water  users  and  other  beneficiaries  because  of  (1)  use  of  the 
State's  credit,  (2)  providing  a  water  supply  and  (3)  enhanced  land  values.  Bene- 
fits similar  to  (1),  (2)  and  (3)  occur  whenever  public  funds  are  used  to  construct 
certain  facilities  such  as  highways,  parks,  office  I)uilding,  etc.,  and  are  considered 
normal  under  such  circumstances.  However,  most  public  expenditures  are  for  facil- 
ities which  are  open  to  use  and  benefit  by  everyone  while  irrigation  water  supplies 
are  committed  through  the  medium  of  local  agencies  by  water  right  or  contract  to 
the  service  of  private  property. 

Federal  reclamation  law  provides  subsidies  under  (c-1),  (c-2),  (c-3)  and  (c-4) 
above,  but  limits  the  amount  of  water  from  a  federal  project  to  suflScient  land  for 
an  average  family.  This  is  done  because  of  both  the  substantial  amounts  of  subsidy 
federal  reclamation  projects  confer  on  irrigation  water  users  and  the  social  belief 
that  federal  policies  should  encourage  the  small,  family-type  farm  and  prevent  land 
speculation.  Although  there  are  exceptions,  the  limitation  is  generally  based  on  the 
160-acre  size  family  farm  derived  from  the  homestead  laws.  Congress  has  authorized 
both  larger  and  smaller  acreages  where  160  acres  was  not  considered  appropriate 
for  a  family -size  farm ;  has  provided  for  removing  the  limitation  when  interest  is 
paid  on  irrigation  costs  (the  AVashoe  formula),  and  occasionally  the  acreage  limita- 
tion has  been  lifted  entirely. 

(  A-187  ) 
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In  j;en(M:il,  rcfriilatiiiK  or  tijinsporting  irrijiMtioii  water  l).v  ineans  of  federal  facil 
ities,  even  tlunij,'li  tlie  ri;:lils  to  the  water  inv<)l\ed  liavc  always  been  lield  hy  the 
|)arties  re<'eivin};  (he  water,  is  sutlieient  basis  for  applieation  of  the  l(>0-aere  limita- 
tion. However,  the  nse  uf  conservation  or  other  types  of  water  distribution  districts 
which  may  locally  snhsidize  irrigation  water  users  by  assessing  nonagricultural 
property  within  the  district  to  repay  irrigation  costs,  is  not  considered  to  affect  the 
federal  aereaRe  limitation.  Similar  limitations  are  not  placed  on  beneficiaries  of 
other  project  services  such  as  power  (except  privately-owned  utilities),  municipal 
and  industrial  water  service,  navigational  and  flood  control. 

Question  1.  What  policies  do  you  feel  the  State  should  follow  with  respect  to 
acreage  limitations  or  the  encouragement  of  family-sized  farms? 

II.      POWER   PREFERENCE 

The  marketing  of  hydroelectric  power  from  the  Oroville  power  features  or  other 
power  facilities  which  may  be  constructed  in  the  future  at  state  projects,  presents 
several  possibilities.  These  are,  in  general,  (1)  sale  of  the  power  to  maximize  reve- 
nues, (2)  sale  of  the  power  to  recover  costs,  or  (.3)  sale  of  the  power  to  achieve 
certain  objectives  such  as  the  encouragement  of  public  power,  expansion  of  certain 
segments  of  the  economy,  repayment  assistance  to  irrigation  water  users  or  other 
project  beneficiaries.  Overall  physical  and  economic  limits  on  the  extent  to  which 
any  power  marketing  policy  can  be  followed  as  established  by  an  interrelated  com- 
plex consisting  of  the  nature  of  the  power  market  within  transmission  distance, 
the  nature  of  the  power  to  be  generated  by  the  project,  the  costs  of  generating  and 
transmitting  that  power,  as  well  as  the  revenues  which  it  will  bring. 

The  federal  policies  covering  power  preference  are  expressed  in  varying  forms 
by  a  number  of  statutes.  In  essence,  federal  power  preference  contemplates  that 
hydroelectric  power  generated  at  federal  projects,  which  is  surplus  to  the  needs  of 
the  project,  shall  be  marketed  giving  first  preference  to  publicly-owned  electric  dis- 
tribution facilities  such  as  municipal  or  district  utilities  and  rural  electrification 
cooperatives.  The  quantity  of  federal  power  developed  at  a  project  is  limited.  Its 
price  covers  the  cost  of  production  and  frequently  includes  some  repayment  assist- 
ance to  irrigation  water  users.  Even  so,  federal  power  is  usually  sold  at  lower  prices 
than  privately-owned  utilities  would  charge  the  public  agency.  The  preference  in 
availability,  therefore,  achieves  its  real  meaning  through  a  favorable  pricing  struc- 
ture. Obviously,  the  lower  the  price  of  federal  power  in  relation  to  alternative 
sources,  the  greater  is  the  economic  impact  of  the  power  on  the  area  using  it. 

The  philosophy  behind  the  preference  clause  is  that  low-cost  power  attributable 
to  federal  project  construction  should  be  marketed  to  assure  that  the  benefits  or 
savings  in  power  costs  are  realized  by  the  ultimate  consumer  and  to  prevent  monop- 
oly by  privately -owned  utilities.  Any  type  or  size  of  customer  can  purchase  federal 
power  provided  it  is  available  for  purchase  through  a  publicly -owned  distribution 
agency.  To  assure  that  federal  power  can  be  delivered  to  preference  customers,  most 
federal  agencies  wholesaling  power  have  been  granted  statutory  authority  to  con- 
struct transmission  lines  and  related  facilities  to  transmit  the  power  to  preference 
customers. 

Question  2.  Does  your  agency  wish  to  purchase  power  from  the  State?  If  so, 
under  what  conditions? 

Question  3.  AVhat  policies  do  y<ni  feel  the  State  should  follow  in  marketing 
project  power? 

III.      SPECIAL   PROBLEMS   IN   CONTRACT   POLICIES 

Question  '/.  Are  you  willing  to  contract  for  the  amounts  of  water  shown  .at  the 
price  shown  in  Bulletin  7S? 

Question  'i.  Do  you  have  the  financi.il  capacity  to  construct  distribution  facilities 
to  utilize  such  water? 

Question  tl.  What  i»reparations  are  you  making  to  i>rovide  such  distribution 
facilities? 

Question  7.  What  assessments  and  other  financial  resources  can  you  pledge  to 
guarantee  repayment  of  state  project  costs  under  adverse  circumstances? 

Question  8.  How  do  you  propose  to  secure  funds  needed  each  year  to  pay  for 
both  the  capacity  allocated  to  you  and  the  water  delivered  by  the  State? 

Question  9.  What  commitments  to  provide  a  water  supply  do  you  need  from  the 
State  before  you  can  finance  and  construct  distribution  facilities? 
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Question  10.  What  provisions  do  you  desire  in  a  contract  relating  to  assui-ances 
of  a  continuity  of  water  supply? 

Question  11.  Would  escalation  of  water  rates  to  cover  increased  costs  of  con- 
structing additional  facilities  to  supply  water,  increased  operation  and  maintenance 
costs,  et  cetera,  be  acceptable? 

STATEMENT  OF  WALTER  G.  SCHULZ 
Department  of  Water  Resources 
The  service  area  of  the  San  Joaquin  Valley-Southern  California  Aqueduct  System 
in  the  San  Joaquin  Valley  portion  of  Kern  County  includes  the  irrigable  lands 
lying  generally  west  and  south  of  the  Shafter-Wasco  Irrigation  District  and  west 
of  the  Arvin-Edison  Water  Storage  District  plus  urban  lands  in  the  Bakersfield 
area.  On  the  extreme  western  and  southern  fringes,  the  service  area  includes  lands 
up  to  an  elevation  of  1,200  feet  above  sea  level  or  well  aI)o\e  the  proposed  canal 
alignment.  Although  water  will  have  to  be  pumped  to  the  higher  lands  from  the 
main  aqueduct,  most  of  the  service  area  in  Kern  County  will  be  served  by  gravity 
water  delivery. 

The  service  area  in  Kern  County  comprises  about  962,000  irrigable  acres  of 
strictly  agricultural  land  and  41,000  irrigable  acres  which  are  presently  agricultural 
but  which  ultimately  will  be  taken  over  by  urban  development.  At  present  some 
335,000  acres  are  irrigated  each  year.  The  estimated  annual  net  consumptive  use 
for  this  acreage  is  about  900,000  acre-feet.  Present  annual  net  ground  water  with- 
drawal exceeds  estimated  iirm  yield  by  about  540,000  acre-feet  with  a  resultant 
progressive  lowering  of  ground  water  levels. 

Irrigation  water  from  the  San  Joaquin  Valley-Southern  California  Aqueduct 
System  is  expected  to  be  available  to  the  service  area  by  1965  or  1966.  Use  of  project 
water  in  limited  amounts  will  commence  at  that  time  and  thereafter  will  increase 
at  a  rapid  i*ate  to  about  the  year  1990.  Maximum  use  of  irrigation  water  is  expected 
by  the  year  2010  at  which  time  about  810,000  acres  in  the  area  are  expected  to 
be  under  irrigation.  Also,  at  about  this  time,  a  major  portion  of  the  previously  indi- 
cated transition  of  agricultural  to  urban  land  use  in  the  Greater  Bakersfield  Metro- 
politan Area  will  have  taken  place.  The  requirement  for  municipal  and  industrial 
water  service  will  begin  to  increase  by  large  amounts  starting  in  about  1970.  By 
1985  it  is  estimated  that  total  population  in  the  service  area  will  be  about  350,000. 
A  large  portion  of  this  population  is  expected  to  be  concentrated  in  urban  areas. 
The  projected  rate  of  growth  in  total  population  for  the  service  area  over  the 
period  1950  to  2020  is  as  follows : 

Year  Population 

1950    165,000 

1960    197,000 

1970    2.57,000 

1980    312,000 

1990    397,000 

2000    541,000 

2010    728,000 

2020    935,000 

The  present  economy  of  Kern  County  is  based  primarily  on  petroleum  production 
and  agriculture ;  each  of  these  activities  has  accounted  for  revenues  of  over  $2 
billion  during  the  past  decade.  The  passage  of  time  is  expected  to  witness  some  de- 
cline in  oil  production.  A  substantial  decline  in  agricultural  activity  can  be  antici- 
pated unless  supplemental  water  is  obtained  from  outside  sources.  Manufacturing 
activity  is  comparatively  small  at  present  but  is  well  diversified  and  growing. 
Food  and  agricultural  products  are  among  the  leading  industries  along  witli 
petroleum  refining,  fabricated  metal  products,  textiles  and  transportation  equipment. 

Based  on  an  employment  survey  of  the  Greater  Bakersfield  Area  in  1957,  it  is 
estimated  that  each  10  jobs  directly  associated  with  agriculture  and  agricultural 
service  provide  about  three  jobs  in  the  basic  food  and  agricultural  industries.  It  is 
further  estimated  that  on  the  average  the  equivalent  of  one  full-time  job  is  provided 
by  each  20  irrigated  acres  in  the  service  area.  For  example,  assuming  these  relation- 
ships to  apply  to  the  land  area  which  project  water  will  keep  under  irrigation  as 
well  as  the  new  land  to  be  irrigated,  it  is  indicated  that  if  sufficient  water  supplies 
are  made  available  there  will  be  an  increase  of  about  37,400  basic  jobs  in  agri- 
culture, food   processing  and   related  industries  in  the  service  area  by  2010.  This 
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course  of  rcasoniiif;  iiulicjitcs  tliat  about  48  pcrcoiit  of  tlic  now  jobs  rccjuired  (o 
maximize  economic  growth  of  the  areji  could  be  directly  attributed  to  project  water 
service.  A  ix>rtion  of  the  remainder  of  jobs  which  would  have  to  be  provided  by 
basic  manufacturing  activity  also  might  have  some  indirect  relation  to  agricultural 
expansion. 

In  its  studies  on  the  ability  of  water  users  to  pay  for  water,  the  method  used 
by  the  depaitnient  is  essentially  the  same  as  that  used  by  the  U.  S.  Bureau  of 
Reclamation.  Fundamentally,  it  consists  of  computing  the  gross  returns  from  the 
.sale  of  crops  and  subtracting  from  this  sum  the  costs  of  production.  The  difference 
or  residual,  if  any,  then  is  considered  to  be  the  payment  capacity  or  income  avail- 
able for  the  payment  of  water  costs.  The  costs  include  all  labor  and  materials, 
except  water,  used  in  crop  production,  cash  overhead,  such  as  taxes  and  repairs, 
interest  <m  the  investment  and  depreciation,  and  charges  for  management  of  the 
enterprise.  . 

In  connection  with  the  determination  of  payment  capacity,  net  farm  income  to 
farm  operators  also  is  estimated.  This  component  inchules  the  operator's  labor 
wages,  interest  return  on  his  investment,  and  the  management  charge  referred  to 
above.  This  income  is  over  and  above  the  payment  capacity  figure.  Net  farm  income 
varies  on  a  per  acre  basis  as  the  size  of  tiie  farm  unit  varies.  Net  income  determina- 
tion is  important  for  it  serves  as  a  guide  in  ascertaining  the  minimum  sized  farm 
necessjiry  to  support  a  family  and  to  provide  for  incentive. 

In  connection  with  the  preparation  of  Bulletin  78,  extensive  studies  were  made 
of  the  ability  to  pay  of  the  potential  water  users.  It  was  found  that  the  cost  of 
water  as  set  forth  under  cost  allocations  previously  described  was  well  within  the 
ability  of  urban  water  users  to  i)ay  and,  in  many  cases,  was  comparable  to  costs 
presently  experienced  by  such  users.  With  respect  to  irrigated  agriculture,  these 
studies  disclo.sed  that  in  some  areas  the  cost  of  Northern  California  water  would 
be  too  expensive  to  be  employed  on  some  types  of  crops  and  in  some  areas.  The 
capacity  of  Aqueduct  System  "I'>,"  lu'esented  in  Bulletin  No.  78,  on  which  the 
facilities  defined  in  Senate  Bill  HOG  are  based,  was  adjusted  to  the  economic  de- 
mand for  water  in  the  areas  that  would  be  served  thereby.  Included  in  the  studies 
was  the  recognition  given  to  the  cost  of  conveyance  and  distribution  works  that  must 
be  locally  constructed  and  financed  to  bring  water  from  the  main  aqueduct  to  the 
farmer's  headgate. 

As  previously  stated,  the  service  area  in  the  San  Joaquin  Valley  portion  of  Kern 
County  consists  of  1)02,01)0  irrigable  acres  which  is  expecte<l  to  be  utilized  for 
agricultural  purposes  throughout  the  foreseeable  future.  Over  one-third  or  .'i.'ili.OOO 
acres  of  this  land  is  of  such  ciuality  as  to  be  suitable  for  all  clinmtically  adapted 
crops  without  reclamation.  Another  H89,000  acres  show  a  present  limitation  for 
irrigated  crops  because  of  the  presence  of  .saline  and  alkaline  salts.  These  .salts  are 
susceptible  of  removal  through  reclamation  measures  which  have  proveil  to  be  eco- 
nomically feasible  in  actual  practice.  After  completion  of  a  three-  to  seven-year 
reclamation  period,  these  lands  will  al.so  be  suitable  for  all  climatically  adapted 
crops. 

There  are,  however,  an  additional  221,000  irrigable  acres  of  agricultural  land 
in  the  study  area  possessing  i)hysical  characteristics  which  in  one  or  more  ways 
.seriously  limit  their  suitability  for  irrigated  agriculture.  Over  half  of  the.se  lands 
show  the  presence  of  saline  and  alkaline  salts  and  will,  therefore,  re((uiro  recbiniation 
effort  of  varying  intensity  lo  achieve  a  maximum  degree  of  utilization.  For  the 
most  part,  sizable  cai)ital  investment  is  required  to  successfully  bring  these  prob- 
lem lands  umler  iri-igation.  This  fact,  coupled  with  inherent  limitations  as  to  crop 
adaptability,  precludes  utilization  of  high-cost  irrigation  water  in  their  development. 

Although  Kern  County  does  not  occui)y  a  monopolistic  position  with  regard  to 
any  of  the  agricultural  crojjs  grown  there,  it  has  been  able  to  obtain  yield  and 
early  maturity  advantages  over  competing  areas  largely  due  to  a  long  growing 
season  and  mild  winter  climate.  These  i>articular  advantages  presently  apply  prin- 
cipally to  the  valley  floor  lands  since  local  water  supplies  for  the  higher  lands 
are  extremely  limited.  However,  the  advent  of  project  water  service  will  permit 
exploitation  of  thermal  conditions  favorable  to  the  production  of  citrus  and  de- 
ciduous fruit  on  presently  dry  lands  above  the  valley  floor  in  the  western  and  south- 
western portions  of  the  county. 

Cotton  is  the  dominant  crop  under  present  conditions  of  development  and  is 
expected  to  n-lain  this  position  in  the  future  as  more  land  is  developed  for  irrigation 
with  project  water.  Potatoes  are  expected  to  retain  their  approximate  present  im- 
portance wbile  a  substantial  expansion  in  field  crop  acreage  associated  on  u  rota- 
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tioiial  hnsis  with  fottou  is  :ui(  icipaicd.  (Irapos  arc  iclativol.v  uiiiin])()rtant  in  tlio 
area  contemplated  for  project  water  service  and.  althonpli  expansion  in  grape 
acreage  is  expected,  this  crop  will  utilize  only  a  minor  quantity  of  project  water. 
The  most  significant  development  from  the  standpoint  of  the  agricultural  economy 
of  Kern  County  wliich  is  <'xpected  to  stem  from  jjroject  water  service,  lies  in  the 
fruit  category.  Over  lOO.OOO  acres  of  high  quality  irrigable  laud  still  in  its  native 
state  lying  gener.-illy  above  the  proposed  route  of  the  San  .Toa(niin  Valley-Southern 
California  Aqueduct  is  considered  by  authorities  to  be  highly  suitable  to  the 
production  of  deciduous  and  citrus  fruit.  There  appears  to  be  sufHcient  justification 
to  project  a  sizable  acreage  of  fruit  for  the  new  lands  to  be  developed  with  project 
water. 

The  cost  of  irrigation  water,  like  any  other  cost  involved  in  the  production  of 
agricultural  commodities,  must  be  covered  by  the  income  derived  from  its  marketing. 
It  is  obvious  that  all  crops  do  not  have  the  same  ability  to  pay  for  water  because 
of  variation  in  gross  return,  in  production  costs  and  in  unit  water  requirements. 
Previous  reference  has  been  made  to  the  favorable  climatic  characteristics  of  Kern 
County  and  to  the  lai'ge  acreage  of  excellent  soil  in  the  study  area.  As  a  result  of 
these  factors,  the  area  shows  a  relatively  high  income  potential.  This  is  essential 
to  any  extensive  use  of  project  water  due  to  its  relatively  high  cost  and  also  to  the 
necessity  that  sufficient  economic  incentive  be  provided  if  presently  dry  land  is  to  be 
developed  to  irrigation.  Difficulty  is  encountered  in  accurately  identifying  the  incen- 
tive which  will  be  required  if  extensive  use  is  to  be  made  of  project  water  in  the 
study  area  since  this  is  a  matter  for  decision  by  individual  water  users.  The 
residual  amounts  which  would  be  available  as  incentive  and  for  payment  of  water 
costs  for  the  important  crops  which  are  grow-n  in  the  study  area  are  indicated  by 
Attachment  Nos.  1  and  2.  AVhile  these  tabular  data  do  not  have  complete  applica- 
tion to  the  entire  service  area,  they  are  representative  of  a  major  portion  of  it.  On 
a  composite  basis,  we  estimate  average  payment  capacities  for  the  several  sub-areas 
within  the  larger  area  for  which  project  water  service  is  contemplated  to  fall  within 
a  range  of  $10  to  $10  per  acre-foot,  measured  at  canalside.  In  deriving  these  values, 
provision  has  been  made  for  an  incentive  allowance  which  is  considered  adequate 
in  the  light  of  the  varied  nature  of  farm  operations  characteristic  of  the  area. 
Provision  has  also  been  made  for  costs  which  will  he  incurred  in  conveying  and 
distributing  water  from  the  aqueduct  to  farm  headgates.  Distribution  system  costs 
vary  considerably  with  such  major  factoi-s  as  distance  and  elevation  in  relation  to 
location  of  the  aqueduct  but  for  the  most  part  fall  within  tiie  range  of  .$.">  to  .$S 
per  acre-foot. 

Indication  of  the  minimum  economic  sizes  by  various  crop  categories  which  could 
be  expected  to  utilize  project  water  at  a  total  cost  of  $20  per  acre-foot  is  presented 
in  Attachment  No.  3.  However,  many  of  the  farm  units  which  will  utilize  project 
water  in  the  service  area  are  larger  than  the  indicated  minimum  size. 

The  Department  of  Water  Resources  is  currently  in  the  process  of  making  a 
survey  to  determine  the  number  and  size  of  landownerships  within  the  proposed 
Feather  River  and  Delta  Diversion  Projects  service  areas. 

■Soil  conditions  throughout  the  southern  San  Joaquin  Valley  portion  of  the  State 
service  area  vary  considerably.  In  some  areas  w^e  believe  replenishment  of  ground 
water  basins  can  be  accomplished  without  difficulty  by  such  means  as  over-irrigation 
or  spreading  through  existing  facilities.  In  other  areas  the  nature  of  the  soils  is 
such  that  little  replenishment  can  be  accomplished  by  these  means  and  other  methods 
will  be  required.  Quality  of  ground  water  basins  is  also  a  problem  in  some  areas 
which  will  in  turn  have  an  effect  upon  the  usability  of  such  basins. 

The  possibility  of  percolation  to  ground  water  basins  outside  the  service  area  of 
contracting  agencies  was  considered  a  substantial  problem  before  water  deliveries 
from  the  Central  Valley  I'roject  were  begun  in  the  San  Joaquin  Valley  in  the  19-lO's. 
The  Bureau  of  Reclamation's  experience  in  the  operation  of  the  Friant-Kern  Canal 
indicates  that  benefits  of  percolation  to  ground  water  basins  have  resulted  both  to 
farmers  in  districts  under  water  service  contracts  and  to  farmers  outside  those 
districts. 

There  is  no  doubt  that  the  surface  use  and  application  of  water  from  the  San 
Joaquin  Valley-Southern  California  Aqueduct  System  will  result  in  the  augmenta- 
tion of  ground  Avater  supplies  available  to  both  the  actual  service  areas  and  to 
adjacent  areas.  This  problem  is  being  studied  at  the  present  time  with  the  aim  of 
formulating  a  means  to  bring  all  those  areas  and  individuals  who  benefit  from 
project  water  service  into  the  repayment  structure. 
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It  is  the  I)i-partni«>iit's  present  view  with  rej^nrd  tu  the  main  San  Joaqain  Valley- 

Southeni  California  Aiiuedutl  System  tliat  the  anthority  and  responsihility  for 
operation,  maintenanrc  ami  nianagonient  of  the  primary  aque^hict  system  will  nei-es- 
sarily  nniain  a  stato  function.  It  is  contt>mplated.  however,  that  water  will  be  sold 
to  contracting  districts  at  main  turnouts  along  the  aqueduct  and  that  at  this  p«iint 
the  district  shall  assume  responsibility  for  control,  handling,  use,  disposal,  and  dis- 
tribution of  the  water. 

The  basis  for  this  division  of  responsibility  is  that  it  is  considered  necessary  for 
a  single  agency  to  maintain  control  of  the  primary  aquefluct  s>stem  since  the  system 
will  be  a  main  trunk  line  serving  any  and  all  agencies  desiring  water  thus  making 
it  impractical  and  restrictive  to  relinquish  control  to  any  particular  agency  or  agen- 
cies. Howevf>r,  on  the  other  hand,  local  distribution  is  primarily  a  matter  of  local 
concern  and  can  best  be  accomplished  by  the  contracting  district. 

The  existing  or;:ani2etl  entities  in  the  service  area  include  three  recently  organized 
water  storage  districts  which  were  established  in  anticipation  of  receiving  project 
water.  The  Semitropic  Water  Storage  District  lying  in  the  northeastern  part  of 
the  service  area  was  formed  in  19oS.  It  encompasses  approximately  224,200  acres 
of  which  about  one-third  are  under  irrigation.  The  Rosedale-Rio  Bravo  Water 
Storage  District  lying  in  the  central  portion  of  the  service  area  was  formed  in 
May,  1959.  It  covers  -13.(XK)  acres  of  which  slightly  over  .5<>  percent  are  under 
irrigation.  The  Wheeler  Ridge-Maricopa  Water  Storage  District  lying  along  the 
southern  fringe  of  the  service  area  was  formed  in  August,  1959.  It  encompasses 
approximately  127,590  acres  of  which  slightly  It-ss  than  50  percent  are  under  irriga- 
tion. 

In  addition  to  the  above  districts,  the  City  of  Bakersfield,  the  Bakersfield  Munici- 
pal Water  District,  the  West  Kern  County  Water  District  and  Kern  County,  have 
formally  indicated  an  interest  in  project  water  service.  We  believe,  with  the  repre- 
sentations made  on  l)ehalf  of  Kern  County  itself,  that  the  entire  project  service  area 
in  Kern  County  is  represented  by  existing  agencies,  although  specific  additional  local 
agencies  may  be  subsequently  organized  to  meet  specific  needs. 

No  formal  negotiations  on  repayment  agreements  or  agreements  on  points  of 
water  delivery  have  yet  been  undertaken  with  local  agencies,  although  possible  water 
requirements  have  been  discussed.  The  Department  is  presently  in  the  process  of 
formulating  proposed  contract  principles  with  the  intention  of  making  them  publicly 
available  at  the  earliest  possible  date. 

In  the  studies  which  have  been  made  it  has  been  necessary,  of  course,  to  make 
studies  of  the  repayment  capacity  of  lands  which  would  receive  water  in  order  to, 
estimate  water  demands  since  water  demand  is  a  function  of  water  price  which,  in! 
turn,  must  be  related  to  repayment  capacity.  It  also  has  been  nec-essary  to  estimate! 
the  approximate  location  of  points  of  water  deliver}-  in  order  to  establish  where] 
changes  in  the  capacity  of  the  main  aqueduct  should  be  made.  We  do  not  anticipate! 
any  major  problems  with  respect  to  reaching  agreements  with  local  agencies  relative| 
to  the  points  of  delivery  from  the  main  aqueduct  system. 

The  drafting  of  contractural  provisions  involves  comparatively  few  difficulties,] 
once  principles  behind  such  provisions  are  established.  There  are,  however,  several] 
problems  concerning  principles  which  relate  to  the  firmness  of  water  supply  andj 
which  might  be  considered  by  the  Committee.  These  problems  can  be  diviilpd  intoj 
two  categori«-s  :  (1)  the  continuity  of  water  supplies  to  the  Sacramento-San  Joaquin  j 
Delta  for  export  as  envisioned  under  the  so-called  "Delta  Pool  Concept"  and  (2) 
the  operational  problems  in  prorating  available  project  water  supplies  during  drought] 
periods. 

With  respect  to  the  first  problem,  namely,  that  of  assuring  an  adequate  water] 
supply  in  the  Sacramento-San  Joaquin  Delta,  it  is  necessary  to  insure,  as  the  present! 
supply  to  the  Deltii  diminishes  by  virtue  of  upstream  development,  that  additional 
.sttjrage  projects  are  developed  which  will  augment  the  water  supplies  in  the  Delta 
which  are  available  for  export.    This  augmentation   for   the   most   part,   we  expect,] 
will  be  fn>m   additional  projects  on  the  North  Coast.    We  believe  that  the  Bums- 
I'orter  Act  provide.-  tin-  assurance  of  continuity  of  water  supplies  in  the  Delta. 

According   to  the  Departments  present  studies,  adequate  water  supplies  will  bej 
available  in  the  Delta,  with  the  construction  of  Oroville  Dam  and  Reservoir,  to  meet 
project   requirements   until   about    li>85,   assuming    the    most    adverse    conditions  of] 
depletions  in  inflow  to  the  Delta.    At  at>out  that  date  it  may  be  necessary  to  bring] 
additional  supplies  to  the  Delta  from  the  North  Coast, 

With  respect  to  the  .second  problem,  we  wish  to  point  out  that  the  Feather  River  ] 
and  Delta  Division  Projects,  as  included  in  the  facilities  descrilted  under  the  Bums- 
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Porter  Act,  are  designed  to  provide  tirm  water  supplies  during  a  period  similar  to 
the  most  critical  historical  record.  In  the  remote  event,  howev<T,  Hint  a  dri' r  period 
might  occur  at  some  time  in  the  future,  consideration  must  be  given  to  tlie  opera- 
tional problems  that  would  be  encountered  in  prorating  water.  These  operational 
problems  might  involve  the  possible  estal)lishment  of  priorities  among  the  various 
project  service  areas ;  they  might  involve  the  possible  establishment  of  priorities 
among  the  various  types  of  use,  such  as  agricultural,  municipal  and  irrigation  use; 
and  they  also  might  involve  temporary  adjustments  of  amounts  of  water  to  be 
delivered  on  a  firm  basis  and  on  an  interruptable  basis. 

With  respect  to  the  problems  of  prorating  water  supplies  during  drought  periods, 
the  department  is  currently  studying  formulae  that  might  be  used  and  would  welcome 
any  comments  which   the  committee  may   have. 

Nonfirm  or  interruptible  water  deliveries  through  project  facilities  are  possible 
during  the  winter  season  in  some  years  and  at  less  frequent  intervals  during  all  or 
parts  of  the  irrigation  season  of  wet  years.  Winter  season  transfers  are  generally 
considered  useful  principally  for  ground  recharge  where  such  recharge  is  possible. 
Although  no  studies  are  available  at  the  present  time  regarding  the  value  of  such 
water  to  users  it  appears  that  its  value  will  be  considerably  in  excess  of  the  costs 
of  pumping  and  conveying  the  water  to  the  majority  of  the  service  areas. 

Although  it  is  anticipated  that  there  will  be  a  considerable  demand  for  water 
on  an  interruptible  basis  from  the  aqueduct  system,  and  that  such  deliveries  will  be 
made,  it  also  must  be  kept  in  mind  that  arrangements  to  furnish  such  water  to  users 
must  be  made  on  a  basis  which  will  not  adversely  affect  recovery  of  the  State's 
investment. 

STATEMENT  OF  WILLIAM  CARVER 
Kern  County  Board  of  Supervisors 

To  the  limit  of  our  abilities,  we  pledge  to  you  our  wholehearted  co-operation  in  the 
furtherance  of  the  objectives  of  bringing  supplemental  water  to  areas  of  deficiency 
for  the  maximum  benefit  of  this  State.  The  earliest  delivery  of  water  to  the  County 
of  Kern  is  a  matter  of  great  concern.  The  population  growth  during  the  past  decade 
and  the  growth  projected  by  state  studies  indicate  that  additional  agricultural  land 
must  be  brought  into  production.  With  the  diminishing  availability  of  agricultural 
lands  south  of  the  Tehachapi  mountains,  it  will  be  necessary  that  new  lands  be  made 
available  elsewhere.  Not  only  must  these  lands  lost  to  urban  encroachment  be  replaced 
but  additional  irrigable  lands  must  be  placed  in  production  to  accommodate  the 
demands  of  a  growing  populous  for  food  and  expanding  industry  for  raw  materials. 
In  this  respect,  Kern  County  is  strategically  located  and  is  fortunate  in  having 
vast  areas  of  high  quality  irrigable  land,  which  lands  are  not  in  production  by 
reason  of  lack  of  irrigation  water.  Population  forecasts  for  the  Antelope  Valley- 
Mojave  area,  of  which  eastern  Kern  County  is  a  part,  indicate  that  during  each  of 
the  next  three  decades,  the  population  of  this  area  will  double  that  of  each  preceding 
decade.  Since  this  area  has  a  very  limited  supply  of  water,  supplemental  water  will 
be  required  to  sustain  this  predicted  growth. 

The  board  of  supervisors  understand  the  California  Water  Plan  as  one  aimed  at 
benefiting  all  of  the  State's  population,  urban  and  suburban,  metropolitan  and  agri- 
cultural. Questions  involving  broad  policy  and  multipurposes  have  not  been  investi- 
gated and  studied  by  the  board.  Nevertheless,  the  board  would  be  opposed  to  a  system 
of  acreage  limitation,  or  any  other  inequitable  system,  which  would  shift  the  cost 
of  pi'oject  repayment  from  the  larger  landowner  to  the  small  landowner  and  which 
would  allow  the  large  landowner  to  participate  in  the  use  of  recharged  ground  water 
at  no  cost ;  that  is  to  say,  the  board  has  indicated  that  it  would  be  opposed  to  the 
recommendation  of  any  system  which  would  tend  to  diminish  the  quantity  of  water 
to  be  delivered  to  this  area  and/or  curtail  the  county's  ultimate  development  and/or 
leave  an  adverse  effect  upon  this  county. 

Without  considering  the  ramifications  of  who  would  be  the  recipients  of  the  power, 
the  board  of  supervisors  feel  that  the  revenues  from  power  production  should  apply 
to  repayment  of  the  project. 

The  County  of  Kern  is  not  at  this  time  contemplating  a  direct  contract,  for 
irrigation  purposes,  with  the  State  for  the  purchase  of  water. 

The  county  has  filed  applications  by  letter  with  the  Department  of  Water  Re- 
sources of  the  State  of  California  for  water  from  the  San  Joaquin-Southern  Cali- 
fornia Aqueduct  System  and/or  the  Feather  River  and  Delta  Diversion  Projects. 
These  letter  applications  are  considered  to  be  formal  applications. 
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The  first  application  was  made  to  the  (lopartmont  on  .Tnne  21.  1055,  io<iupstiu{r 
400,000  acre-feet  annually,  and  the  application  was  made  for  and  on  behalf  of  the 
Wheeler  Ridue-Maricopa  AVater  Storage  District,  formerly  the  proposed  M:iricopa 
Flats  Area  Water  Storajie  District,  pending  the  creatiim  of  (he  proposed  water 
storage   district. 

The  second  application  was  made  to  the  Department  of  Water  Resources  on  July 
20,  1959,  for  domestic  water  in  metropolitan  areas  of  Kern  County.  There  was 
requested  in  said  application  domestic  water  for  200.000  acre-feet  to  he  used  in  the 
metropolitan  area  in  the  vicinity  of  IJakersfield,  50,000  acre-feet  for  the  areas  of 
Shafter,  Wasco  and  Delano,  and  25,000  acre-feet  for  the  West  Side  areas  of  Kern 
County. 

The  third  application  to  the  department,  dated  August  28.  10.59,  was  for  .''.0.000 
acre-feet   per  annum   from   the  date  of  delivery   until   .Tanuary   1.   19S0,   and   in   tlie^ 
amount   of  00,000   acre-feet   thereafter,   for   recreational    waters    to   lie    use<l    in    tlie 
county  parks  and  recreation  areas. 

The  hoard  of  supervisors  made  the  above  aiii)lications  for  and  on  heh.ilf  of  the 
respective  inchoate  districts,  pending  their  creation  and  final  organization. 

STATEMENT  OF  WILLIAM  J.  MEAD 
Kern  County  Water  Association 
The  importance  of  ground  water  to  Kern  Coiiuty's  economy  and  the  fast  rate  of 
its  depletion  is  a  fundamental  reality  which  stands  out  sharply  when  considering 
the  basic  questions  stated  in  your  committee's  letter.  The  water  association  does 
not  make  recommendations  with  respect  to  political  actions.  P.ut  we  do  emphasize 
that  from  objeetive  technical  analysis — and  aside  from  all  ideological  considerations 
— it  aiijiears  likely  that  any  policies  regarding  water  pricing  and  deliveries  which 
would  tend  to  unduly  limit  the  ability  of  Kern  County  water  users  to  take  fullest 
possible  advantage  of  additional  imiiorted  supidemental  water  will  further  aggravate 
an  existing  serious  water  jiroblem  and  could  work  economic  hardships  on  future 
generations  here,  whether  involved   in  agriculture  or  in   other  industries. 

STATEMENT  OF  ROLAND  CURRAN 
Kern  County  Water  Commission 

.\ereage  limitation  was  first  conceived  on  irrigation  projects  financed  by  federal 
funds  on  undeveloped  public  lands.  The  limitations  apply  <mly  so  long  as  it  t.-tkes 
the  landowners  to  free  themselves  from  the  debt  owed  the  federal  government  for 
constructing  the  irrig.ition  project.  After  that,  they  are  free  to  buy  and  sell  lands 
as  their  desire  and  the  ojiportunity  occurs. 

California  has  witnessed  the  greatest  development  of  irrigated  lands  known  any- 
where in  the  world,  financed  by  jirivate  enterprise,  and  unfettered  by  restrictions 
or  limitations. 

Acreage  TiTnitations  first  came  into  the  public  eye  when  the  Central  Valley  Project 
was  beginning  to  get  well  along  on  its  construction  program.  Being  financed  witli 
federal  funds,  lands  under  the  project,  even  though  for  the  most  part  wanting  only 
supplementiil  water,  were  subjected  to  the  reclamation  laws.  These  limitations  have 
been  and  still  .are  a  subject  for  controversy  in  the  courts,  and  luive  blocki'd  the 
service  of  vast  an-ns  of  higldy  develoi)ed  and  productive  lands  with  project   w.iter. 

In  the  Central  Valley  are.i  there  are  few  lands,  that  cm  b<>  developed  agricul- 
tuially,  within  tlie  public  donuiin.  The  other  lands  are  all  i>riviit<>ly  owned  and  for 
the  most  i)art  require  supplemental  water  rather  than  a  full  supply.  T'nder  juesent 
law  to  obtain  water,  any  lands  coming  under  a  state  inoject  would  have  to  be 
included  in  an  oi)erating  district.  That  being  done,  (he  lands  would  lie  entitled  to 
receive  a  projiortionate  share  of  the  water  and  pay  a  propor(ionate  simre  of  (he  costs. 

Under  our  irrigation  laws,  nonproductive  land  must  be  put  to  work  in  order  to 
earn  the  proportionate  share  of  the  costs  that  it  must  bear.  This  is  the  important 
thing,  it  seems  to  me,  that  the  land  be  put  to  beneficial  use,  and  not  condemned  to 
remain  sterile  for  lack  of  water  unless  a  holding  is  disnicndtered. 

Acreage  limitations  upon  private  lands  in  a  fluid  economy  such  as  oiirs  is  a  social 
question  and  is  not  being  pushed  with  the  idea  of  expediting  or  being  helpful  to  a 
water  relief  program.  We  have  no  quarrel  with  limitations  on  the  development  of  the 
liubli<"  di>main. 
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No  limitations  are  placed  upon  the  protection  of  private  property  from  the  ex- 
penditure of  funds  for  flood  control,  or  upon  the  ownership  of  cars  or  trucks  using 
public  built  roads,  or  the  size  of  a  business  served  by  public  power. 

In  the  opinion  of  the  Water  Commission,  acreage  limitations  on  lands  within  the 
service  area  of  state  projects  serving  only  private  holdings  are  neither  necessary  nor 
desirable,  provided  each  acre  of  benefited  land  pays  its  proportionate  share  of  the 
costs  and  receives  its  proportionate  share  of  the  water. 

In  our  opinion  it  is  neither  economically  justified  nor  is  it  feasible  to  impose  the 
burden  of  project  cost  repayment  upon  the  small  farmer  alone,  nor  is  it  in  the  public 
interest  to  deny  any  acre  of  productive  land  a  proportionate  share  of  the  water.  To 
do  so  would  be  a  major  blow  to  the  economy  of  our  county  and  would  place  in  jeop- 
ardy the  financing  of  the  water  projects. 

It  is  the  opinion  of  the  Water  Commission  that  power  surplus  to  the  needs  of  the 
project  should  be  sold  on  the  open  market  at  the  best  price  obtainable.  The  revenues 
from  such  sale  to  apply  to  reimbursing  the  costs  of  the  entire  project. 

STATEMENT  OF  ALLEN  BOTTORFF 
Semitropic  Water  Storage  District 

Needless  to  say  our  district  is  interested  in  the  prospective  opportunity  to  secure  a 
water  supply  through  the  proposed  State's  Water  Facilities.  Basically  our  district 
was  organized  as  a  legal  agency  in  order  to  negotiate  and  contract  for  a  water  supply 
as  well  as  to  distribute  it  to  lauds  within  the  district.  We  are  new  in  the  field  and 
it  has  taken  us  some  time  to  organize  and  get  our  "feet  on  the  ground"  so  to  speak. 
We  have  now  completed  the  preliminaries  and  can  now  proceed  with  further  steps. 

The  board  has  recently  authorized  development  of  a  preliminary  engineering  and 
investigation  program  relative  to  the  steps  necessary  to  secure  water  supplies  for  the 
district.  This  has  just  begun. 

At  this  stage  in  our  district's  development  we  will  not  be  able  to  answer  some  of 
your  questions  or,  at  least,  not  fully.  We  would  like  to  be  as  helpful  as  possible, 
however,  in  offering  our  views,  although  at  times  it  may  be  necessary  to  qualify 
them  considerably.  We  will  take  up  your  questions  in  sequence  : 

On  the  basis  of  present  knowledge,  we  believe  the  State  should  not  include  acreage 
limitations  in  its  water  delivery  policy.  Generally  speaking,  we  believe  that  state 
policy  in  water  resources  development  should  be  such  that  property  owners,  both 
large  and  small,  would  be  encouraged  to  accept  their  proper  responsibility  with 
respect  to  such  development,  on  a  basis  relative  to  benefits  received.  This  should  be 
true  at  both  the  state  and  local  level.  This  could  not  be  the  case  under  state  legislated 
acreage  limitations. 

The  State  Department  of  Water  Resources  has  indicated  in  its  ofiicial  report  on 
the  Semitropic  Water  Storage  District  that  this  district  will  require  substantial 
amounts  of  supplemental  water  in  the  future.  (Of  course,  our  direct  experience  in 
lowering  and  changing  our  pumps  also  confirms  this.)  The  State's  report  specifically 
sets  forth,  however,  that  ground  water  resources  including  inflow  from  various  sources 
will  continue  to  be  utilized  as  part  of  our  total  supply,  just  as  they  are  now.  It 
would  appear  that  a  major  result  of  enforced  acreage  limitation  in  our  district  would 
be  to  place  a  disproportionate  share  of  the  cost  for  imported  water  on  the  only  lands 
that  could,  accordingl.v,  receive  such  water — lands  owned  by  the  smaller  farmers. 

We  can  offer  for  your  consideration  a  prepared,  objective  analysis  of  some  of  the 
problems  which  might  be  involved  in  the  application  of  the  160-acre  limitation  to 
lands  within  our  district.  We  attach  this  analysis  as  an  appendix  to  this  statement. 

We  believe  the  existing  provisions  of  the  code  governing  the  State  Central  Valley 
Project,  which  would  apply  to  the  State's  water  facilities,  if  the  bond  referendum  is 
approved  as  written  in  present  legislation,  provides  acceptable  policy  Avith  respect  to 
marketing  project  power.  However,  we  favor  the  following  policy :  namely,  that  all 
surplus  power  revenues  of  the  state  project  should  be  applied  so  as  to  uniformly 
reduce  the  cost  of  water  to  all  users. 

We  are  not  prepared  to  exactly  answer  (whether  we  are  willing  to  contract  for 
the  amounts  of  water  shown  at  the  price  shown  in  Bulletin  78).  We  will  comment, 
however,  that  it  was  clearly  stated  at  the  time  Bulletin  78  was  presented  that  the 
amounts  and  values  shown  were  based  on  several  arbitrarily  arrived  at  assumptions 
with  respect  to  cost  allocations,  sizing,  and  construction  of  facilities  and  that  these 
assumptions  might,  or  might  not,  prevail  in  final  plans. 

In  order  to  intelligently  and  fully  consider  this  question,  we  believe  it  is  necessary 
for  us  to  develop  much  additional  information  concerning  our  district.  This  we  expect 
to  do  as  rapidly  as  possible.  We  should  also  be  permitted  access  to  all  possible  infor- 
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mation  concerning  state-proposed  contracts,  prices,  terms,  and  conditions,  including 
information  concerning  the  Department  of  Water  Resources'  estimated  project  costs 
and  cost  allocations,  reach  by  reach  ;  as  well  as  the  methods  of  cost  allocation  being 
considered. 

Bcj'oud  this,  we  would  hope  for  and  encourage  the  exercise  of  highest  skill  and 
efficiency  in  the  financing  and  construction  of  the  State's  water  facilities  in  order  to 
provide  lowest  possible  costs  to  water  users.  We  would  like  to  emphasize  that  those 
who  cultivate  the  land  in  our  district  as  well  as  in  all  California,  arc  volume  users 
of  water,  engaging  in  a  most  important  human  activity,  which  has  been  reasonably 
called  "the  foundation  upon  which  all  other  industries  finally  rest."  Low-cost  water 
for  such  use  will  yield  a  benefit  to  the  whole  population. 

The  State  Department  of  Water  Resources  in  its  Rei)ort  on  the  Semitropic  Water 
Storage  District  found  it  would  be  economically  feasible  for  the  district  to  pay  the 
costs  of  providing  distribution  facilities  to  move  water  to  nearly  all  parts  of  the 
district.  As  previously  said,  we  have  our  own  studies  under  way.  These  must  include 
very  serious  consideration  of  this  question  by  our  board  and,  ultimately,  by  land- 
owners within  the  district.  We  have  no  illusions  regarding  the  very  considerable 
financial  undertaking  involved.  We  must  await  further  engineering  and  cost  studies 
before  we  exactly  know  what  to  e.xpect  or  how  we  shall  proceed. 

APPENDIX  A 

A.  In  an  irrigation  district,  whenever  possible  the  ctmjunctive  use  of  the  ground- 
water basin  with  supplemental  water  should  be  employed.  To  be  successful,  it  should 
be  based  on  the  assumption  that  maximum  contractual  quantities  will  be  utilized 
during  wet  years  to  give  the  needed  groundwater  buildup,  so  that  in  water-short 
years  groundwater  may  be  drawn  on  to  augment  surface  supplies. 

The  contractual  supply  and  utilization  of  the  groundwater  basin  should  be  based 
on  all  irrigated  lands  within  the  district  receiving  water.  The  inability  of  districts, 
handicapped  by  having  excess  acreages  so  they  could  not  use  their  maximum  com- 
mitment, poses  several  serious  problems  : 

(a)  Financial  loss  due  to  the  inability  to  sell  maximum  quantities  of  water  (true 
in  districts  selling  water  at  a  profit  to  offset  assessments). 

(b)  Problems  of  distribution  system  construction.  Capacity  should  be  built  into 
the  system  to  serve  all  irrigable  land  as  the  possibility  exists  of  this  laud  requiring 
water  as  a  result  of  future  change  of  ownership.  This  unused  capacity  is  a  loss 
which  must  be  paid  for  even  though  it  may  never  be  used. 

(c)  Inability  to  build  up  the  groundwater  supply  to  an  economical  level  is  finan- 
cial loss  to  water  users.  The  theory  of  less  expensive  pumping  is  presented  as  argu- 
ment in  favor  of  district  operations  which  require  the  user  to  retain  a  puiuping  unit. 
Without  decreasing  pump  lifts  the  user  is  faced  with  payment  of  the  distribution 
system,  assessments  and  increased  pumping  costs. 

(d)  Irrigation  districts  may  assess  excess  lands  as  they  may  be  benefited  through  a 
groundwater  buildup;  no  groundwater  buildup — uo  benefit — no  entitlement  to  assess. 

(e)  I'ossibility  exists  of  a  district  losing  some  of  its  contractual  water  supply 
due  to  inability  to  deliver  and  beneficially  use  it.  This  would  not  be  a  problem 
during  maximum  water  supply  years— which  will  become  I'are  with  the  complete 
develoi)ment  of  districts  served ;  but  the  supplies  during  minimum  years  could  l)e 
cut  back  and,  from  both  the  financial  and  water  supply  standpoints,  this  could  be 
a  critical  loss. 

B.  Imposing  the  160  acre  limitation  with  respect  to  water  deliveries  under  the 
I>roposed  State  project,  could  jeoi)ardize  the  entire  State's  water  delivery  program, 
particularly  the  San  Joaquin  Valley  portion  of  the  project  for  the  following  reasons: 

(a)  It  is  imiK)ssible  to  determine  in  advance  tlie  quantities  of  water  a  distric-t 
will  contract  for  tiue  to  prevalence  of  and  i)otential  change  in  the  acreage  of 
"excess"  land.  It  would  be  foolhardy  to  contract  for  water  for  all  irrigable  acres 
yet  the  po.ssibility  of  the  need  for  future  irrigation  of  presently  "excess"  land  poses 
a  dillicult  economic  problem. 

(b)  Location  of  land  held  in  excess  holdings  would  result  in  a  checkerboanl  ar- 
rangement of  irrigaleil  and  noiiirrigated  land.  If  a  distribution  system  were  con- 
structed under  such  circumstances  the  costs  could  be  pr(>liii)itive.  Capacities  l)uilt  in 
at  time  of  construction  for  service  to  "excess"  land,  when  they  might  become  "non- 
excess"  would  be  very  expensive,  and  such  costs  would  result  in  excessive  tax  l)nrdcn 
on  irrigated  lands — those  owned  by  the  smaller  farmers. 

(c)  Sale  of  project  water  will  pose  enough  difliculties  without  the  addition  of 
unwarranted   asses*<ment  rates. 
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(d)  Cost  of  the  project  will  greatly  increase  if  maxiimun  quantities  cannot  be 
utilized  and  higher  per  acre-foot  water  costs  will  result. 

STATEMENT  OF  ONIE  SANDERS 
Wheeler  Ridge-Maricopa  Water  Storage  District 

After  more  than  three  years  of  study  and  organizational  planning  the  district's 
formation  election  was  held  on  August  11  of  this  year  resulting  in  formation  of 
this  district  by  vote  of  23,035  to  none.  The  unanimous  vote  in  favor  of  the  district 
and  its  aims  conclusively  demonstrates  the  recognition  by  the  landowners  of  the  need 
for  supplemental  water.  The  district  lies  at  the  southerly  end  of  the  San  Joaquin 
Valley  on  the  slopes  bordering  the  San  Emigdio  mountains  and  the  Tehachapi 
mountains  and  includes  more  than  127,000  acres.  It  is  noteworthy  that  the  proposed 
aqueduct  under  the  California  Water  Plan  traverses  the  length  of  the  district 
practically  through  its  center. 

Among  the  many  and  diverse  irrigated  crops  grt)wn  in  the  district  are  potatoes, 
grapes,  citrus,  cotton,  grain,  corn,  melons,  vegetables  and  alfalfa. 

The  board  of  directors  has  had  but  little  opportunity  to  collectively  consider 
the  questions  posed  for  discussion  here,  and  requests  the  committee's  permission  to 
present  a  further  statement  at  one  of  the  October  hearings.  However,  the  board  of 
directors  unanimously  voted  to  go  on  record  at  the  earliest  opportunity  as  opposing 
any  acreage  limitation  under  the  California  Water  Plan.  The  members  of  this 
district  want  no  so-called  "subsidy"  but  on  the  contrary  believe  that  all  those  who 
derive  benefit  under  the  California  Water  Plan  should  pay  their  full  and  fair  share 
of  allocated  costs,  when  such  allocations  reflect  the  true  benefits  received. 

The  board  of  directors  of  this  district  fails  to  see  any  logic  or  justification  what- 
soever in  the  acreage  limitation  concept  in  connection  with  the  California  Water 
Plan.  This  concept  developed  a  century  ago  as  a  vehicle  to  encourage  settlement  of 
public  lands,  was  related  to  a  give-away  program  designed  to  promote  initial  develop- 
ment of  the  vast  public  domain,  at  that  time  160  acres  was  considered  a  family  size 
farm  and  an  economic  unit,  and  the  horse  and  buggy  was  considered  an  efficient 
means  of  transportation.  Such  conditions  no  longer  prevail.  U.  S.  Government  figures 
showing  the  annual  decrease  in  the  farm  population  should  be  proof  enough  to 
any  one  that  a  small  farming  operation  barely  provides  subsistence  and  is  no  longer 
economically  feasible.  Any  plan  designed  to,  or  having  the  effect  of,  establishing 
a  predetermined  limitation  on  the  size  of  farms  would  only  result  in  increasing  the 
consumers'   costs  of  agricultural  products. 

The  participation  by  the  large  landowners  in  the  program  for  distribution  of 
supplemental  water  is  a  necessity  for  several  reasons.  In  the  fii'st  place,  the  result- 
ing checker-boarding  of  participants  would  make  the  distribution  and  diversion  works 
prohibitively  costly  to  them.  In  the  second  place,  small  landowners  by  importing 
supplemental  water  would  be  paying  for  the  replenishing  of  the  ground  water  supply 
of  the  nonparticipating  large  landowners,  for  obviously  imported  water  would  be 
replenishing  the  ground  water  basin  by  percolation  at  the  same  time  that  pumping 
would  be  decreased  by  the  small  landownei-s. 

Thus  the  result  would  be  inequitable  to  the  small  landowners  and  would,  in  fact, 
make  it  impossible  for  agriculture  to  pay  its  fair  share  of  the  cost  of  the  program. 
Agriculture  can  exist  and  pay  its  fair  share  of  the  program  only  if  it  can  operate 
on  an  economically  sound  business  basis.  An  acreage  limitation  would  operate  to 
prevent  a  small  landowner  from  acquiring  the  size  necessary  for  an  economically 
sound  operation.  This  would  remove  all  incentive  and  would  mark  the  end  of  free 
enterprise  in  agriculture. 

STATEMENT  OF  VICTOR  S.  CERRO 
Kern  County  Farm  Bureau 

One  of  the  principal  questions  you  have  raised  concerns  attitudes  with  respect 
to  the  so-called  IGO  acre  limitation.  We  believe  you  are  aware  that  we  have  not 
been  among  those  who  have  encouraged  the  idea  of  acreage  restrictions  in  connection 
with  the  supplying  of  water  for  irrigation. 

In  Kern  County  there  are  both  small  and  large  farms.  There  is  a  wide  variety 
of  farm  operations.  There  is  reasonable  harmony  under  these  farming  conditions  as 
they  prevail  in  Kei-n  County.  The  development  of  successful  farms  in  Kern  County, 
regardless  of  size,  has  been  the  result  of  the  industry  of  the  people,  the  workings 
of  nature,  and  of  the  economic  forces  that  have  existed.  What  we  see  of  so-called 
acreage  limitation  is  unfavorable  to  the  theory  in  every  way. 
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We  completely  coucur  with  the  views  of  California  Farm  Bureau  Federation 
with  respect  to  acreage  limitations  for  many  reasons,  inclndins  the  following : 

1.  Acreage  limitations  should  he  eliminated  for  federal  projects  supplying  sup- 
plemental water  where  the  lands  are  largely  or  entirely,  privately  owned  and 
farmed  or  have  existing  water  rights. 

2.  Acreage  limitations,  when  applied  to  delivery  of  water  to  water  users  in  Cali- 
fornia, work  hoth  an  injustice  and  a  fraud  on  small  and  large  landowners  alike, 
as  well  as  the  puhlic. 

3.  Such  limitations  tend  to  place  the  hurden  of  costs  for  conservation  and  im- 
portation of  supplemental  water  on  the  small  owner. 

4.  Economic  and  profitable  production  of  crops  often  requires  different  acreages 
in  dilTerent  areas,  as  soil  and  climatic  conditions  vary.  Thus,  aif  effort  to  apply 
acreage  limitations  uniformly  over  the  country  is  economically  unsound  and  un- 
workai)le. 

5.  Without  the  hinderance  of  acreage  limitations,  irrigation  districts  have  sucess- 
fully  developpd  and  made  water  available  for  agricultural  use.  The  114  such  districts 
in  California,  plus  the  many  other  local  districts,  have  developed  over  two-thirds 
of  the  20  million  acre  feet  of  surface  water  developed  in  the  State  to  date. 

STATEMENT  OF  GILBERT  DALTON 
Kern  County  Grange 

For  the  benefit  of  those  who  do  not  understand  what  the  Grange  organization 
stands  for  I  would  like  to  digress  from  the  subject  matter  and  state  that  the  Grange 
since  its  inception  some  DO  years  ago  has  always  championed  thi'  rights  of  the 
small  farmer  (family  size)  and  has  recognized  tlie  fact  that  if  our  democracy  is 
to  endure  as  we  know  it  today  the  family  farm  must  be  nutured,  nor  can  we  sub- 
scribe to  any  law  which  gives  the  large  land  owners  control  of  the  majority  of  the 
wealth  that  rightly  belongs  to  the  average  citizen.  Our  organization  has  always 
contended  that  which  is  good  for  the  majority  of  the  people  is  good  for  all  the 
people. 

At  our  county  meeting  held  July  24th  at  Fairfax  Grange  Hall  it  was  almost 
a  unanimous  vote  in  favor  of  supporting  the  California  State  Grange  and  the 
California  Water  and  Power  Users  Association's  stand  in  upholding  the  one 
hundred  sixty  (ICO)  acre  limitation,  and  Federal  control  of  all  power  derived 
from  its  falling  water. 

Some  of  us  feel  that  the  IGO  limitation  could  he  changed  and  throw  some  of 
the  penalty  on  the  t.  nant  farmer  which  would  influence  the  large  landowners  to 
lease  in  smaller  plots,  say  100  acre  to  a  farmer,  and  still  receive  water  from 
federal  projects.  There  are  hundreds  of  good  farmers  here  in  Kern  County  that 
would  like  to  go  back  to  the  farm  if  land  was  available. 

STATEMENT  OF  JOHN   E.  LUHMANN 
Weedpatch  Grange,  Kern  County 

The  Grange  has  always  favored  the  acreage  limitation  in  the  reclamation  law 
passed  by  Congress  in  1902.  This  law  was  meant  to  protect  the  family  farm. 
Any  water  proji-ct  whether  built  by  the  Federal  Government  or  the  State,  should 
include  the  limitation  on  water.  WITHOUT  IT,  it  would  encourage  hirge  scale 
and  corporation  farming,  resulting  in  over  production  of  certain  crops,  such  as 
cotton  and  wheat,  of  which  we  already  have  a  large  surplus.  Many  attempts  have 
been  made  to  lift  the  acreage  limitation  in  California,  but  without  success  so  far. 
In  order  to  get  around  the  limitation,  a  proposal  is  under  way  that  the  State 
build  the  Feather  liiver  Project,  at  an  estimated  cost  of  about  IJ  billion  dollars. 
The  cost  to  hi'  paid  by  the  water  users. 

We  feel  that  the  cost  of  irrigation  water  will  be  prohibitive  and  will  force  many 
small  farmers  off  their  lands. 

The  federal  government  would  charge  for  water  only  what  the  farmer  could 
afford  to  pay,  therefore  we  favor  the  federal  construction  of  all  major  water 
projects  in  California. 
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STATEMENT  OF  L.  J.  MEYERS 
Department  of  Water  Resources 

As  you  know,  during  the  period  195G  to  1959,  extensive  studies  were  made  ity 
the  Department  of  Water  Resources  throughout  the  southern  California  area,  in- 
cluding the  service  areas  of  the  proposed  Coastal  Aqueduct.  It  was  concluded  in 
Bulletin  No.  78  that  both  San  Luis  Obispo  and  Santa  Barbara  Counties  may  be 
expected  to  share,  to  a  substantial  degree,  in  the  growth  in  both  population  and 
irrigated  agriculture  that  is  estimated  will  occur  throughout  the  State.  It  also 
was  concluded  that  an  economic  demand  for  imported  water  will  exist  in  this  service 
area  by  about  1971.  After  that  date,  the  prosperity  and  further  economic  develop- 
ment of  the  two  counties  will  be  dependent  on  the  existence  and  availability  of 
imported  water  supplies  which  can  be  furnished  by  the  proposed  Coastal  Aqueduct. 

This  aqueduct  would  leave  the  San  Joaquin  Valley  near  the  Kings-Kern  County 
line  and  would  proceed  Avestward  through  three  pumping  lifts  to  a  tunnel  through 
Polonio  Pass.  As  presently  conceived,  it  would  traverse  the  upper  Salinas  Valley 
in  San  Luis  Obispo  County,  largely  in  canal  section,  to  a  second  tunnel  at  Cuesta 
Pass  near  the  City  of  San  Luis  Obispo.  Near  the  outlet  portal  of  this  tunnel,  a 
power  plant  would  be  constructed  utilizing  a  500-foot  power  drop.  From  the  power 
plant  the  aqueduct  would  continue  southerly  to  a  terminus  near  the  Santa  Maria 
River  at  the  San  Luis  Obispo-Santa  Barbara  County  line. 

Deliveries  of  water  would  be  made  en  route  to  the  Upper  Antelope  Plain 
portion  of  the  San  Joaquin  Valley,  to  San  Luis  Obispo  County,  and  from  the 
Santa  Maria  terminus,  where  water  would  be  delivered  into  the  local  distribution 
to  be  built  by  Santa  Barbara  County.  Elveutually,  it  is  estimated  that  this  aqueduct 
would  deliver  approximately  50,000  acre-feet  annually  to  San  Luis  Obispo  County 
and  about  160,000  acre-feet  annually  to  Santa  Barbara  County.  Facilities  provided 
under  Senate  Bill  1106  would  include  full  sized  tunnel  and  canal  sections  and  the 
initial  stages  of  pipelines,  pumping  plants,  and  power  facilities. 

A  definite  reversal  of  trend  in  population  growth  in  (San  Luis  Obispo  and  Santa 
Barbara  Counties)  has  been  forecast,  with  San  Luis  Obispo  County's  population 
expressed  as  a  percent  of  the  total  State's  population,  increasing  from  0.45  percent 
in  1958  to  1.25  percent  in  the  year  2020  and  Santa  Barbara's  population  increasing 
from  0.84  percent  to  1.63  percent  during  this  same  period.  This  reflects  in- 
creasing densities  in  the  present  urban  areas  of  the  State,  which  will  force  the 
population  to  the  less  populous  counties.  Also  reflected  is  the  trend  toward  the 
dispersal  of  manufacturing  industries,  which  is  evident  today,  throughout  the  State. 
At  present,  manufacturing  employment  in  these  two  counties  is  very  low  in  pro- 
portion to  the  total  population  and  labor  force. 

The  employment  bases  of  these  two  counties  have  been  very  heavily  centered  in 
trade,  services,  government  and  agricultural  employment.  In  the  future,  as  irri- 
gated agriculture  develops  in  both  San  Luis  Obispo  and  Santa  Barbara  Counties, 
employment  in  the  agricultural  category  will  increase.  However,  its  ratio  to  the 
other  employment  sectors  will  probably  decrease  due  to  the  projected  increase  in 
manufacturing  employment  which  will  replace  agriculture  as  the  basic  industry 
in  these  counties. 

This  trend  is  already  evident  in  Santa  Barbara  County  where,  in  the  last  three 
or  four  years,  manufacturing  employment  has  increased  substantially.  This  has  been 
due  to  the  changed  outlook,  in  the  south  coastal  portion  of  the  country,  regarding 
the  location  of  light  manufacturing  industries  in  the  area  as  well  as  to  the  in- 
creasing tendency  of  industry  to  disperse  from  existing  metropolitan  areas. 

The  activity  at  Vandenburg  Air  Force  Base  has  also  been  foreseen  as  providing 
a  stimulus  to  manufacturing  in  the  Santa  Maria  Valley,  Lompoc  Valley  and  in  the 
south  coastal  portion  of  Santa  Barbara  County,  as  well  as  providing  substantial 
employment  in  itself.  It  is  estimated  that  by  1980  manufacturing  employment  in 
San  Luis  Obispo  County  will  have  increased  by  about  eight  times  and  in  Santa 
Barbara  County  by  about  five  times  over  present,  1956,  levels. 

It  is  anticipated  that  the  majority  of  the  population  forecast  for  San  Luis 
Obispo  County  will  reside  in  and  around  the  City  of  San  Luis  Obispo  and  in 
coastal  portions  of  the  county  to  the  south  of  this  city.  Of  the  700,000  population 
forecast  for  this  county  60  years  hence,  approximately  80  percent  will  be  located 
in  the  foregoing  areas  and  the  balance  in  the  Upper  Salinas  Valley,  primarily 
around  Atascadero,  Templeton,  and  Paso  Robles. 

An  increase  in  truck  farming  is  forecast  for  the  area  around  the  City  of  San 
Luis  Obispo  with  the  advent  of  project  water,  but  through  the  encroachment  of 
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urban  developments,  this  farm  activity  gradually  will  disiiiipear.  Irrisated  a<jrioul- 
tiire  also  is  forosoon  to  develop  on  the  Nipoma  Mesa  and  in  presently  dry  farmed 
areas  in  the  I'pper  Salinas  Valley.  In  the  Upper  Salinas  Valley,  the  climatic 
conditions  and  prevailing  soil  profiles  will  act  to  limit  the  increase  in  irrigated 
agriculture  to  bottom  lands  along  the  main  water  courses  in  the  area  and  on  some 
of  the  rolling  hill  lands. 

In  Santa  Barbara  County  urban  centers  are  foreseen  to  be  located  in  the  Santa 
Maria  Valley  in  and  around  the  City  of  Lompoc,  with  subsidiary  development 
in  the  I'ppor  Santa  Ynez  Valley  around  Solvang,  and,  of  course,  in  the  existing 
metropolitan  area  around  the  City  of  Santa  Barbara.  On  a  long  term  liasis,  heavy 
industries  are  foreseen  to  locate  in  Santa  Maria  Valley  with  light  manufacturing 
in  the  south  coastal  area  around  the  City  of  Santa  Barbara.  The  portion  of  the 
south  coastal  area  to  the  west  of  Goleta  is  foreseen  to  develop  as  a  mixture  of 
small  agricultural  residential  developments  with  home  sites  in  the  range  of  ">  id 
10  acres,  with  the  framing  of  lemons,  avocados,  and  some  cut  flowers  carried 
on  in  this  area. 

Irrigated  agriculture  of  this  nature  in  the  south  coastal  area  is  estimated  to 
increa.se  from  about  15,000  acres  in  1900  to  nearly  2G,000  by  2020.  The  expansion 
of  urban  development  in  Ijompoc  and  in  the  Santa  Maria  Valley  is  estimated  to 
force  out  a  certain  amount  of  agricultural  production  within  the  next  10  years. 
After  that  time  however,  (further)  agricultural  development  is  foreseen  to  take 
idace  along  the  peripheries  of  these  valleys  and  in  the  Santa  Ynez  River  bottom 
lands  between  Lompoc  and  Buellton. 

A  basic  premise  in  the  projections  of  the  economic  demand  I'nr  water  presented 
in  Bulletin  No.  78  was  that  users  of  project  water  would  pay  the  actual  cost 
thereof.  Generally  speaking,  it  was  found  in  San  Luis  Obispo  and  Santa  Barbara 
Counties  that  the  effects  of  the  relatively  high  derived  water  costs,  limited  areas 
of  highly  productive  laud,  the  probable  future  encroachment  of  urban  development, 
and  limited  crop  adaptability  because  of  prevailing  climatic  conditions  in  certain 
areas,  would  tend  to  restrict  large-scale  irrigated  agricultural  development,  par- 
ticularly as  compared  to  the  San  Joaquin  Valley. 

The  greatest  limitations  on  agricultural  productivity  in  the  coastal  aqueduct 
service  area  occurs  in  the  Upper  Salinas  Valley  portion  of  San  Luis  Obispo 
County,  where  climate  and  topography  combine  to  inhabit  high  levels  of  farm  pro- 
duction. Heavy  frosts  during  the  winter  months  and  the  shortness  of  the  summer 
growing  .season  (about  200  days)  restrict  the  ana  to  hardy  perennial  plants  and 
rapidly  m:ituriug  summer  truck  crops.  Flat  lands  in  the  area  generally  have  deep, 
fertile  .soils,  but  sloping  and  hill  lands,  which  i)redominate  the  area,  often  have 
shallow  soils  combined  with  some  degree  of  rockiness. 

The  areas  in  this  portion  of  the  county  with  the  greatest  potential  for  irrigated 
farming  are  around  Shandon,  I'aso  Robles,  aud  Atascadera.  Hill  lauds  in  the  Paso 
Roi)les  area  are  suitable  for  fruit  production — almonds,  pears,  and  walnuts,  al- 
though only  walnuts  are  likely  to  be  grown  as  an  irrigated  crop.  Irrigated  crops 
best  suited  to  the  Upper  Salinas  Valley  are  alfalfa  hay,  irrigated  pasture,  sugar 
beets,  walnuts,  and  a  limited  variety  of  truck  crops.  In  a  few  very  protected  areas 
strawiierries  can  be  grown. 

The  coastal  portion  of  San  Luis  Obispo  County  enjoys  a  milder  climate  than  tbej 
Upper  Salinas  Valley  and  is  therefore  adaptal)le  to  a  wider  range  of  crops  with  a 
greater  payment  capacity  for  water.  Furthermore,  there  are  more  extensive  acreages 
of  flat  land  with  good  soils  in  this  area,  whicii  are  suitaide  for  irrigation  develop- 
ment. 

The  growing  season  in  coastal  San  Luis  Obispo  County  varies  from  240  to  over 
."^OO  days,  making  the  double  cropping  of  truck  crops  feasible.  In  some  ca.ses  even 
triple  cropping  of  the  land  is  possible.  The  relatively  cool  summers  in  this  area  are 
conducive  to  the  production  of  such  crops  as  celery,  broccoli,  cauliflower,  artichokes, 
and  brusscls  sprouts.  The  most  produetive  agriculluial  ai-ejis  in  this  portion  of  Sati 
Ijuis  Oliispu  County  are  tiie  Arroyo  Craude-rismo  Beach-Oceauo  district.  Los  Osos 
Valley,  and  tiie  Morro  Bay  area.  The  Nipomo  Me.sa  area,  although  presently  un 
deveh)ped,  is  expected  to  iiave  substantial  growth  in  irrigated  farming  in  tiie  future. 

The  northern  portion  of  Santa  Barbara  County  is  suitable,  with  some  exceptions, 
for  tiie  same  types  of  crops  that  can  i)e  grown  in  the  coastal  portion  of  San  Luis 
Obispo  County.  The  climate  of  the  area  is  generally  mild  and  has  a  growing  season 
of  2nO  days  or  more  in  the  most  temperate  areas.  Winter  temperatures  are  never 
severely  low.  I>ouble  cropping,  and  triple  cropping  in  some  cases,  is  practiced  in 
truck  crop  growing  areas. 
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There  are  extensive  areas  of  flat  laud  in  the  Sauta  Maria  Valley,  especially 
adapted  to  the  growiiij;  of  beans,  potatoes,  suf^ar  beets,  flowers,  flower  seeds,  and 
many  truck  crops.  Lompoc  Valley  is  also  a  productive  area,  with  truck  crops, 
flowers  and  flower  seeds  being  the  inipnrtant  crops.  There  are  limited  foothill  areas 
in  the  Santa  Ynez  Valley  that  could  possibly  support  citrus  fruit  acreage  in  the 
future,  when  water  service  to  those  areas  is  provided.  Lemons  and  Valencia  oranges 
liold  the  greatest  promise  in  this  i"espect. 

The  south  coastal  portion  of  the  Santa  Barbara  County  has  a  belt  of  flat  and 
gently  sloping  lands  bordering  the  coast  line  from  Point  Conception  to  the  Ventura 
County  line.  The  soils  here  are  fertile  and  capable  of  supporting  a  wide  variety  of 
crops.  The  balance  of  the  area  is  generally  very  steep  and  mountainous  and  not  suit- 
able for  irrigated  agriculture.  The  climate  of  the  area  is  extremely  mild.  The  winters 
are  warm  and  the  summers  rather  cool.  The  growing  season  is  generally  300  or 
more  days.  The  cool  summers  exclude  some  crops  from  being  economically  feasible, 
lint  for  others  it  proves  ideal. 

Crops  that  are  well  suited  to  the  area  are  lemons,  walnuts,  avacados,  flowers,  dry 
lima  beans,  green  lima  beans,  tomatoes  and  lettuce.  Lemons  are  presently  the  pre- 
dominant crop.  A  high  degree  of  urbanization  is  projected  for  this  area  in  the 
future,  which  will  tend  to  impede  the  development  of  irrigated  farming,  although  a 
moderate  growth  in  irrigated  acreage  is  probable. 

Soil  conditions  throughout  the  coastal  aqueduct  service  area  vary  considerably. 
There  are,  however,  areas  where  return  flow  from  project  water  applied  for  ir- 
rigation purposes  could  be  captured  and  put  to  use  by  nonproject  participants  in 
several  ways.  For  instance,  in  areas  overlying  usable  unconfined  ground  water,  the 
unconsumed  portion  of  the  applied  water  would  percolate  to  ground  water  and  be 
available  for  reuse  by  either  project  participants  or  nonparticipants.  In  less  perme- 
able areas,  this  return  flow  would  collect  in  the  water  courses  and,  similarly,  be  avail- 
able for  reuse.  Similarly,  urban  areas  served  with  project  water,  in  certain  instances, 
could  discharge  their  sewage  to  the  underground  in  such  a  manner  that  it  could  be 
available  for  capture  by  irrigators  who  would  not  be  project  participants. 

The  analysis  made  in  connection  with  Bulletin  No.  78  led  to  the  conclusion,  how- 
ever, that  for  the  most  part,  return  flow  from  irrigation  application,  either  to  ground 
water  or  to  surface  streams,  would  be  small.  An  important  factor  leading  to  this 
conclusion  was  that  the  relatively  high  cost  of  water  would  encourage  efficient  ir- 
rigation practices.  It  also  is  true  that  the  somewhat  limited  availability  in  many 
areas  of  usable  underground  water  supplies  restricts  the  opportunity  for  the  large- 
scale  reuse  of  return  water  by  entities  outside  the  project. 


TABLE  1 

HISTORICAL   AND    PROJECTED   POPULATION    OF 

SAN    LUIS   OBISPO   COUNTY 


Total 
Year  County 

Historical  Population 

1900 17,000 

1910  19,000 

1920 22,000 

1930  30,000 

1940  33,000 

1950  51,000 

1958  67,000 

Projected  Population 

1960  70,000 

1970 92,000 

1980  130,000 

1990  205,000 

2000  340,000 

2010 520,000 

2020 700,000 


Percent  of 

Percent 

nine  Southern 

10-year 

of 

California 

increase 

California 

Counties 

percent 

1.12 

4.93 

0.82 

2.44 

16.5 

0.64 

1.59 

12.9 

0.52 

0.99 

35.3 

0.48 

0.88 

12.3 

0.49 

0.88 

54.6 

0.45 

0.76 

0.44 

0.75 

36.2 

0.42 

0.70 

31.4 

0.46 

0.77 

41.3 

0.59 

1.03 

57.7 

0.81 

1.47 

65.8 

1.00 

2.00 

52.9 

1.25 

2.45 

34.6 
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TABLE  2 
HISTORICAL   AND   PROJECTED   POPULATION 
SANTA   BARBARA   COUNTY 


OF 


Total 
Year  CoKuti/ 

IIistori<;il   rdiiiihitiiiii 

1!KK) l!t.O(M) 

i;>10    LS,()U() 

11)20   41,000 

1}»;{0 . OG.O(K) 

i:»40  71,0!J0 

ly.jO  .  .  iis.ooo 

liins  ]'j4,oix) 

Projected  Population 

I'lOO  148,000 

1970  207,000 

1080  283,000 

1000  3Sr),000 

2000  520,000 

2010  (;or),oo<) 

2020  ^  Oir.,0(!0 


Percent  of 

I'trccnl 

uine  Southern 

10- year 

of 

California 

increase 

CaHfoniin 

Counties 

percent 

1.27 

5.G1 

1.17 

:;.49 

46.5 

1.20 

2.98 

48.2 

1.15 

2.18 

58.6 

1.02 

1.87 

8.3 

0.93 

1.67 

39.2 

0.S4 

1.42 

0.93 

1.58 

.10.7 

0.95 

1.58 

39.9 

1.00 

1.68 

36.7 

1.10 

1.93 

36.0 

1.24 

2.25 

35.1 

1.42 

2.68 

33.6 

1.63 

3.20 

31.7 

TABLE  3 

EMPLOYMENT   BY   CATEGORIES  IN    1956 

Induslri/  >S'«;i  Luis  Ohispo 

category  County 

A},'ricultiire   4,356 

Minoral    160 

Constructiou 1,438 

ManufiKturo  759 

Transportation 1,677 

Trade     4.258 

B^inance     356 

Services     2,791 

(Jovernmeut    5,143 

Xonclassified 3,600 

Totals    24,538 


Santa  liiirbura 
County 

7,052 

1.060 

2,923 

2,766 

2,130 
10.201 

8,464 
4,544 
9,600 


50,259 


1 


The  greatest  opportunity  for  utilization  of  return  waters  citlier  from  urban  or 
agricultural  areas  exists  in  Santa  Maria  Valley.  However,  in  this  area  it  may  be 
presumed  that  the  overlying  lands  which  would  have  the  oi)portunity  to  recover 
project  return  water  from  the  underjjround  would  also  participate  in  the  project. 
The  physical  situation  in  coastal  San  Luis  Ohispo  and  Santa  Parhara  Counties 
would  i)reehide  the  reuse  of  all  hut  negligihle  amounts  of  project  return  water. 

Pioth  San  Luis  Ohispo  and  Santa  Parltara  Counties  have  overall  water  agencies 
which  inckule  tlie  proposed  i)roject  service  area.  These  agencies  are  the  San  Luis 
( )l>isj)o  Flood  Control  and  Water  Conservation  District  and  the  Santa  Barbara 
County  Water  Agency,  respeclively,  bol'.i  of  which  have  adequate  power  to  contract 
with  tiie  State  for  water.  lu  adition  to  tliese  conntywide  agencies,  several  local 
water  agencies  exist  within  each  county. 

No  formal  negotiations  on  repayment  agreements  or  agreements  on  points  of 
water  delivery  have  yet  been  undertaken  with  local  agencies,  although  possible 
water  requirements  have  been  discussed.  The  Department  is  presently  in  the  process 
of  formulating  proposed  contract  principles  witli  the  intention  of  making  them 
publicly  available  at  the  earliest  possible  date. 

The  nature  of  the  Coastal  A(iueduct  Service  area  indicates  that  only  a  very 
limited  market  for  nonfirm  or  interruptible  water  e.xists.  The  type  of  crops  that  it  is 
anticipated    will    be    grown    with    project    water,    the    limited    availability    of   local 
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water,  and  the  predominantly  urban  demand  in  the  service  area  leads  to  the  con- 
clusion that  the  majority  of  contracts  for  the  area  will  be  drawn  on  the  basis  of  a 
firm  water  supply. 

STATEMENTS  OF  FRED  KIMBALL  AND  ROBERT  BORN 
San  Luis  Obispo  County  Flood  Control  and  Water  Conservation  District 

At  last  c(nint  by  our  County  Director  of  Agriculture  Extension,  there  were  ap- 
proximately 1,2G0  commercial  farms  in  San  Luis  Obispo  County.  As  used  here,  the 
term  "commercial"  farm  represents  a  self-sufficient  farm  unit  capable  of  yielding 
a  gross  income  of  at  least  $7,000  per  annum.  It  excludes  the  many  small  farm  units 
supplying  but  a  portion  of  the  owner's  income,  which  owner  oftentimes  maintains 
full-time  employment  in  town  at  a  fixed  salary  or  hourly  wage. 

The  average  farm  unit  of  all  types  in  San  Luis  Obispo  County  comprises  ap- 
proximately 8.50  acres.  The  development  of  farm  units  of  this  size  has  been  com- 
pletely natural  and  dictated  s(dely  by  the  multitude  of  production  and  marketing 
factors  unique  to  San  Luis  Obispo  County  only.  From  the  point  of  view  of  existing 
circumstances,  therefore,  it  would  appear  both  arbitrary  and  unfair  to  impose  a 
smaller  acreage  limitation,  on  lands  receiving  water  from  State  water  projects,  than 
that  which  has  already  evolved  for  a  particular  area  by  the  natural  economic 
processes. 

SAN    LUiS   OBISPO   COUNTY   FLOOD   CONTROL   AND 
WATER   CONSERVATION    DISTRICT 

It  has  been  said  that  the  160-acre  limitation  provided  for  under  federal  reclamation 
law  has  been  adopted  to  encourage  the  small,  family -type  farm  and  prevent  land 
speculation.  These  laws  may  serve  a  particular  and  worthwhile  purpose  insofar  as 
the  use  of  federal  funds  is  concerned,  but  they  fail  to  recognize  the  commercial 
character  of  farming  today,  especially  in  California.  Present  day  farming  is  big 
business  and  its  success  or  failure  depends  on  how  well  sound  business  management 
principles  have  Ix-en  applied.  Why,  then,  should  the  commercial  aspect  of  any 
legitimate  farming  operation  be  debased  or  penalized  through  the  preservation  of 
an  outdated  law? 

In  his  letter,  the  chairman  states  that  "Congress  has  approved  both  larger  and 
smaller  acreages  where  160  acres  was  not  considered  appropriate  for  a  familj'-sized 
farm  ;  has  provided  for  removing  the  limitation  when  interest  is  paid  on  irrigation 
costs  (the  Washoe  formula),  and  occasionally  the  acreage  limitation  has  been  lifted 
entirely."  One  example  of  the  latter  has  been  the  Santa  Maria  Project,  a  joint 
venture  of  the  United  States  Bureau  of  Reclamation  and  Corps  of  Engineers  in 
co-operation  with  the  Santa  Maria  Valley  Water  Conservation  District.  Water 
conservation  benefits  of  this  project  include  the  retention  of  flood  waters  behind 
Twitchell  Dam,  dedicated  juft  last  Sunday,  and  the  regulated  release  of  same  down 
the  Santa  Maria  River  witiiin  the  absorptive  capacity  of  the  channel.  No  surface 
distribution  system  is  contemplated  as  all  water  would  be  rcdiverted  by  the  many 
wells  serving  the  overlying  lands  of  the  district. 

In  the  case  of  the  Santa  JNIaria  project,  strict  application  of  the  160-acre  limitation 
under  federal  reclamation  law  was  readily  accepted  as  impractical  due  to  the  inherent 
difficulty  in  separating  natural   ground  water  from  percolating  project  water. 

In  the  interests  of  economy,  it  is  anticipated  that  a  great  deal  of  water  delivered 
lo  San  Luis  Obispo  County  from  state  water  projects  will  likewise  be  used  to 
recharge  ground  water  basins.  This  is  particularly  true  in  the  upper  Salinas  Valley, 
Cuyama  Valley,  the  Carrisa  Plains,  Santa  Maria  Valley,  and,  to  a  lesser  extent,  in 
portions  of  the  coastal  area.  Application  of  an  acreage  limitation  to  any  extent  would 
be  impractical  for  the  same  reason  as  f(n-  the  Santa  Maria  project. 

We  therefore  oppose  the  application  of  an  acreage  limitation  of  any  extent  on 
lands  in  San  Luis  Obispo  County  receiving  water  from  state  water  projects,  and 
respectfully  request  that  state  water  policy  be  devoid  of  any  such  limitation  for 
any  purpose. 

It  is  presently  contemplated  that  ;ill  power  required  for  the  operation  of  facilities 
owned  by  this  district  will  I/e  purchased  from  Pacific  Gas  and  Electric  Company, 
the  only  agency  having  electrical  power  marketing  facilities  in  San  Luis  Obispo 
County.  It  is  understood  that  any  power  generated  at  the  power  drop  contemplated 
along  the  coastal  aqueduct  of  the  Feather  River-Delta  Diversion  Project  would  have 
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a  ready  market  at  the  pumping  installations  along  the  aqueduct  just  west  of 
Avenal  Gap. 

Briefly  speaking,  we  believe  that  power  generated  at  Oroville  Dam  and  at  any 
other  state  facility  should  be  marketed  under  whatever  conditions  would  produce 
maximum  revenues.  These  revenues  should  be  applied  against  the  cost  of  water 
development  and  thus  reduce  the  eventual  cost  of  water  to  irrigation  and  other 
project  beneficiaries. 

It  is  believed  that  such  a  policy  is  incompatible  with  current  federal  policies  which 
allow  power  to  be  sold  at  preferential  rates  to  publicly  owned  utilities.  We  further 
take  issue  with  the  premise  that  the  placing  of  publicly  and  privately  owned  utilities 
on  an  equal  competitive  basis  as  regards  their  wholesale  power  costs  is  necessarily 
detrimental  to  the  public's  best  interests. 

In  the  preparation  of  a  report  such  as  BuUetiu  78,  many  assumptions  must  be 
made  as  regards  the  future  of  California's  economy  in  order  to  properly  evaluate 
the  State's  ability  to  finance  its  water  development  program.  On  the  local  level, 
considerable  more  care  must  be  exercised  in  the  adoption  of  underlying  assumptions 
due  to  the  inherent  variable  natures  of  our  local  economies.  We  are  satisfied  that, 
under  the  limitations  imposed,  the  Department  of  Water  Resources  did  the  best 
possible  job  of  determining  the  economic  demand  for  imported  Northern  California 
water  in  San  Luis  Obispo  County,  and  that  the  conclusions  drawn  from  the  available 
basic  data  under  the  stated  assumptions  are  entirely  valid. 

At  the  hearing  last  winter  in  Los  Angeles  at  which  Bulletin  78  was  presented  to 
the  California  Water  Commission,  Director  Harvey  Banks  stated  that  several  of 
the  underlying  assumptions  regarding  population  growth  in  the  central  coastal  area 
were  no  longer  valid  due  to  the  impact  of  Vandenberg  Air  Force  Base  on  the  area. 
Although  this  effect  is  being  felt  primarily  in  Santa  Barbara  County,  we  are 
currently  noting  definite  effects  in  coastal  San  Luis  Obispo  County.  Subdivision 
recordings,  school  enrollments,  voter  registrations,  sales  taxes  and  all  other  indicators 
of  population  growth  point  to  a  population  increase  exceeding  that  projected  in 
Bulletin  78  for  San  Luis  Obispo  County.  For  example,  estimates  of  the  Department 
of  Finance,  the  California  Taxpayers  Association,  and  the  Security  First  National 
Bank  all  indicate  a  population  this  year  exceeding  that  projected  for  19G0  by  about 
10  percent. 

At  the  time  of  preparation  of  Bulletin  78,  a  water  rights  controversy  was  being 
waged  before  the  State  Water  Rights  Board  between  San  Luis  Obispo  County  and 
Monterey  County.  The  outcome  of  that  argument,  which  could  not  possibly  have  been 
forecast  by  the  Department  of  Water  Resources,  has  necessarily  changed  the  whole 
picture  as  regards  the  availability  of  local  water  for  irrigation  use.  This  in  turn  will 
affect  the  economic  demand  for  irrigation  water  from  Northern  California  in  San 
Luis  Obispo  County. 

The  foregoing  examples  are  cited,  not  in  criticism  of  conclusions  drawn  in  Bulletin 
78,  but  merely  to  show  that  more  work  must  be  done  both  on  the  State  level  and 
in  San  Luis  Obispo  County  before  a  contract  for  imported  water  can  be  intelligently 
negotiated.  Although  this  work  has  been  under  way  on  the  local  level  for  the  past 
year,  there  is  much  work  to  be  done.  Further,  we  still  must  hold  up  certain  water 
policy  discussions  on  the  local  level  until  the  State  has  adopted  in  entirety  its  own 
financial  policy. 

For  example,  the  finding  by  the  Department  of  Water  Resources  that  the  so-called 
"Aqueduct  System  B"  was  engineeringly  and  economically  superior  to  any  of  the 
alternatives  considered,  including  the  all-coastal  route,  has,  in  effect,  i)revented  this 
board  of  supervisors  from  selecting  an  internal  pricing  policy  which  wt>iild  lower  the 
price  of  Northern  California  water  to  a  jioint  at  which  irrigated  agriculture  in  the 
upper  Salinas  Valley  could  afford  to  pay.  This  finding  alone  affects  the  cost  of  water 
delivered  to  San   Luis  Obispo  County  by   about  $22  per  acre-foot. 

If,  on  the  other  hand,  the  State  were  to  adopt  some  pricing  policy  which  would 
favor  irrigated  agriculture,  then  perhaps  a  local  level  pricing  policy  could  be  adopted 
which  would  encourage  the  use  of  imported  water  for  irrigation  purposes.  A  dras- 
tically increased  demand  for  irrigation  water  would,  in  turn,  have  a  decided  effect 
on  tiie  overall  unit  cost  of  water  delivered. 

In  summary,  we  therefore  cannot  say  at  this  time  that  we  are  ready  to  contract 
for  the  amounts  of  water  shown  at  the  price  shown  in  Bulletin  78.  The  State  must 
first  deride  whether  the  costs  shown  in  Bulletin  78  are  to  be  the  State's  price.  In 
other  words,  the  State  must  adopt  its  own  financial  policy.  The  State  must  then 
give  local  agencies  adequate  time  to  review  Bulletin  78  in  light  of  that  policy.  Much 
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of  the  supporting  data  for  Rullotin  7S  has  not  yet  been  placod  in  the  hands  of  local 
asencies,  though  it  is  understood  these  data  will  eventually  appear  in  published  form 
as  appendixes  to  Bulletin  78.  Until  this  information  is  made  available,  the  local 
agencies  are  hardly  in  a  position  to  give  either  an  affirmative  or  u  negative  answer 
to  this  question. 

The  San  Luis  Obispo  County  Flood  Control  and  Water  Conservation  District 
anticipates  it  will  have  adequate  financial  capacity  to  construct  distribution  facilities 
to  utilize  Northern  California  water  for  which  it  contracts.  We  cannot  now  state 
with  any  assurances  whether  or  not  we  will  have  the  financial  ability  to  contract 
for  the  amounts  stated  in  Bulletin  7S. 

Present  studies  of  the  San  Luis  Obispo  County  Flood  Control  and  Water  Con- 
servation District  include  an  analysis  of  our  financial  capacity  independently  from 
the  method  utilized  in  Bulletin  78.  The  results  of  these  studies,  coupled  with  the 
results  presented  in  the  appendixes  to  Bulletin  78,  will  provide  suflScient  information 
to  ascertain  our  financial  capacity. 

Senate  Bill  No.  1344,  which  was  passed  at  the  19.59  Session  of  the  State  Legis- 
lature makes  major  revisions  in  our  district  act,  originally  enacted  by  the  Legislature 
in  1945.  Amendments  included  in  Senate  Bill  No.  1344  provide  a  legal  basis  for  the 
provision  of  an  adequate  distribution  system  for  Northern  California  water. 

In  addition,  certain  of  our  local  projects  now  under  consideration  will  require 
distribution  facilities  which  can  and  will  also  serve  to  distribute  imported  water. 
Some  of  these  distribution  facilities  will  be  installed  prior  to  the  time  of  delivery 
of  imported  water  and  will  thereby  reduce  the  cost  of  distribution  of  that  water. 
We  are  presently  planning  to  utilize  underground  storage  to  the  maximum  prac- 
ticable extent,  both  for  regulation  and  for  distribution. 

Recent  amendments  to  our  district  act,  as  well  as  provisions  in  the  original  act 
of  194.5,  include  the  ability  to  collect  revenues  from  water  sales,  to  levy  assessments, 
and  the  ability  to  derive  funds  from  the  sale  and  lease  of  property.  Both  revenue  and 
general  obligation  bonds  may  be  sold  under  a  variety  of  plans  including  some  of  the 
provisions  of  the  more  popular  improvement  acts  which  have  been  incorporated  into 
our  act. 

We  cannot  state  at  this  time  exactly  how  we  would  propose  to  secure  all  such 
funds  (to  repay  project  costs).  In  general,  it  can  be  said,  however,  that  the  bulk, 
if  not  all  of  the  funds  would  be  derived  from  water  sales  to  existing  and  future 
water  distribution  agencies  within  San  Luis  Obispo  County,  with  our  district  and 
its  component  zones  functioning  solely  as  a  wholesale  financing  medium.  Where 
water  revenues  would  be  insufficient  to  meet  obligations,  then  either  an  ad  valorem 
assessment  or  a  pump  tax  would  be  levied.  Initially,  some  form  of  bond  issue  will 
be  required,  although  the  debt  service  requirements  would  be  met  from  water 
revenues  insofar  as  possible. 

We  believe  that  a  firm  contract  with  the  state  calling  for  the  delivery  of  specified 
quantities  of  Avater  over  specified  times  at  an  agreed  upon  price  or  method  of  reim- 
bursement is  sufficient  for  our  purposes.  A  constitutional  amendment  allocating 
specific  quantities  of  water  to  various  parts  of  the  state  is  considered  desirable 
though  not  mandatory.  In  lieu  thereof,  commitments  of  specific  portions  of  the 
diversion  system  facilities  would  suffice  for  our  purposes.  In  this  regard,  we  would 
consider  it  necessary  for  the  Legislature  to  adopt  a  firm  policy  whereby  the  Legisla- 
ture would  recognize  its  continuing  responsibility  to  provide  adequate  funds  to  the 
Department  of  Water  Resources  for  further  developmental  studies  on  the  Eel, 
Trinity,  and  other  Northern  California  streams.  Planning  for  projects  on  these 
streams  must  be  brought  to  a  state  of  readiness  so  as  to  provide  supplemental 
water  beyond  the  Feather  River  when  and  as  needed. 

We  believe  (that  escalation  of  water  rates)  is  completely  consistent  with  normal 
practice  of  any  agency  charged  with  the  development,  conveyance  and  distribution 
of  water  to  consumers,  whether  they  be  irrigators  or  urban  users.  The  rate  of 
escalation  need  not  necessarily  be  at  the  same  rate  as  costs,  however,  depending 
upon  the  amount  of  funds  available  from  sources  other  than  contracts  with  water 
users. 

At  this  point,  we  are  suggesting  the  possibility  of  modification  of  the  State's 
financial  policy  at  a  later  date  which  may  be  more  or  less  favorable  to  agriculture. 
This  would  allow  for  the  possible  variation  in  agriculture's  ability  to  pay  for  water 
with  the  passage  of  time. 
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STATEMENT  OF   NORMAN   H.  CALDWELL 
Santa  Barbara  County 

Santa  liarluira  County,  like  nil  of  California,  is  Ki-owint:  at  a  rapid  rate.  As  a 
result  of  tlio  estahlislunent  of  Vandenberi;  Air  Force  Rase,  the  Naval  Missile  Range, 
and  oilier  industries,  the  County  is  expcrientinR  an  almost  explosive  growth  at  this 
time,  which  is  severely  tuxinc:  its  financial  resources  as  well  as  imposing  an  un- 
anticipated burden  on  available  water  supplies.  Department  of  Water  Resources 
P.ulletin  No.  78  indicates  the  need  for  supplementary  water  in  the  County  by  1971. 
The  county  concurs  in  the  conclusion  that  imported  water  will  be  needed  at  least 
by  that  date. 

Our  county  has  a  proportionate  stake,  along  with  other  deficient  areas  in  the 
state,  in  the  facilities  proposed  for  construction  under  S.R.  1106.  We  endor.«'e  the 
objectives  of  this  bill,  but  recognize  the  extent  of  our  participation  in  the  program 
is  dependent  on  the  nature  of  policies  wliiih  are  being  explored  by  this  committee. 

The  Board  of  Supervisors  of  the  county  are  cognizant  of  the  importance  of  de- 
veloping a  policy  relative  to  securing  and  utilizing  imported  water  in  the  county. 
Facts  are  needed  on  which  to  base  this  policy  and  steps  are  being  taken  to  supply 
them.  An  ''Impact  Study"  is  in  preparation  which  will  soon  be  available  to  aid  in 
assessing  the  economic  effect  of  the  mi.s.sile  bases  on  the  county. 

It  is  important  to  Santa  Barbara  County  to  know  if  a  utility  or  repayment  type 
contract  will  be  proposed  by  the  state.  This  is  particularly  important  to  our  county 
since  a  great  drain  will  be  placed  on  our  financial  ai)ilities  in  financing  and  building 
distribution  works  within  the  county.  These  facilities  were  estimated  in  Bulletin 
No.  7S  to  ultimately  cost  about  .$41  million. 

To  the  extent  Santa  Barbara  County  can  and  will  participate  in  the  project, 
this  participation  must  be  with  the  assurance  of  a  firm  and  continuing  supply  of 
water  in  accordance  with  the  contractural  amounts.  We  recognize  the  necessity  for 
future  augmentation  of  the  water  supply  in  the  Delta  and  are  aware  that  this  to- 
gether with  increases  in  operation  and  maintenance  costs  might  necessitate  an 
'escalator  clau.se"  in  any  contract.  Again,  at  this  time,  we  are  not  in  a  position 
to  comment  on  the  effect  of  such  a  clause  on  the  extent  of  our  participation  or  on 
the  construction  of  such  a  clause. 

As  described  in  liulletin  No.  78,  a  considerable  amount  of  power  will  be  required 
for  pumping  imported  water  within  the  county  distribution  system.  The  coastal 
a<|U('duct  set  forth  in  that  Bulletin  and  included  in  S.B.  11()(>  pi-ovides  for  a  power 
drop  at  San  Luis  Obispo.  Santa  Barbara  County  definitely  would  be  interested  in 
securing  power  from  this  source  provided  suitable  arrangements  could  be  worked  out. 

STATEMENT  OF  JOHN  P.  ANDREWS 
San  Luis  Obispo  County  Farm  Bureau 

Acreage  limitations  as  incorporated  in  Federal  Reclamation  laws  are  ancient  and 
do  not  conform  to  the  realities  of  today's  agricultural  economy.  The  small  farm  of 
the  past  is  a  vanishing  feature  of  an  economy  which  is  ever  tending  toward  larger 
production  and  smaller  margins  of  profit.  Whether  or  not  we  like  it,  the  fact  re- 
mains that  this  transformation  is  taking  place.  To  tax  all  land  and  property  and 
then  limit  the  use  of  this  same  t.ix  i)aying  entity  seems  far  from  just. 

Agriculture  only  asks  that  the  State  make  the  water  available  and  agriculture 
will  pay  the  cost. 

This  water  program  will  feature  a  great  potential  for  recreation.  In  the  same 
light,  rtcreation  should  pay  its  own  way  and  not  lie  supported  or  carried  by  those 
who  put  water  to  productive  use.  Likewise,  the  California  Water  Plan  will  produ<'e 
a  great  deal  of  power.  This  power  should  be  sold  to  private  (■nteri)ris('  and  public 
utilities  at  its  actual  value  and  at  no  preferential  prices.  We  feel  that  it  should  be 
a  state  policy  th.Mt  the  State  remain  out  of  competition  with  priv:ite  enterprise *in 
the  selling  and  buying  of  this  power  when  needed.  Conforming  to  this  policy  will 
prevent  subsidization  of  any  one  group  by  any  other. 

Agriculture  will  use  the  larger  part  of  the  water  produced.  Agriculture  is  in  a 
disadvantageous  economic  squeeze.  It  will  not  be  to  the  benefit  of  the  state  to  impose 
any  hardsliii>  or  penalty  upon  the  jiroduction  of  the  state's  food  supply. 

\Ve  feel  that  contracts  with  the  state  for  water  at  cost  should  be  the  policy  of 
the  state. 
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STATEMENT  OF  ROBERT  T.  DURBROW 
Irrigation  Districts  Association  of  California 

For  a  briof  background  of  the  Irrisation  Districts  Association  of  California,  about 
all  that  needs  to  be  said  is  that  the  organization  was  foi'med  in  ]!)!()  and  that, 
anions  the  purposes  for  formation  listed  in  the  original  constitution,  was  '"to  ijroniote 
the  orderly  development  of  ('ulifornia's  water  resources."  This  objective  is  still  one 
of  its  fundamental  purposes  and  is  the  primary  reason  for  our  testimony  before  this 
committee.  The  association  that  started  with  five  district  members  in  1910  has 
grown  to  include  almost  every  important  local  water  agency  in  the  state.  Now  our 
1!)4  members  are  the  users  of  approximately  three-quarters  of  all  the  water  which 
is  put  to  beneficial  use  in  California.  We  do  not  pretend  to  speak  for  every  member 
of  the  Association,  but  our  State  Water  Development  Policy  was  adopted  without 
dissent  at  a  general  convention  in  1957,  and  it  is  that  water  policy  which  is  the  basis 
for  most  of  our  recent  previous  comments  to  legislative  committees  on  policy  for 
state  water  development. 

In  line  with  our  policy  approving  orderly  development  of  water  resources  in  Cali- 
fornia, we  believe  that,  if  the  state  is  to  enter  the  field  of  water  development,  it 
must  be  upon  a  sound  financial  and  economic  basis.  As  we  have  testified  before  the 
Porter  Sub-committee  of  the  Joint  Interim  Committee  on  Water  Problems  on  Sep- 
tember It),  1958,  we  belie\e  that  in  any  completely  and  properly  planned  water 
project  all  the  direct  beneficiaries  should  pay  allocated  costs  up  to  their  full  worth. 
We  believe  that  the  best  method  to  determine  whether  or  not  a  project  is  financially 
feasible  is  to  negotiate  contracts  for  the  sale  of  the  saleable  products  of  the  project 
prior  to  construction  of  the  project.  We  believe  in  the  proven  district  system,  and 
that  contracts  can  and  should  be  negotiated  with  districts,  cities,  counties  or  other 
local  entities  for  the  water  and  power  that  is  to  be  made  available.  It  is  our  policy 
that,  before  the  state  builds  a  project,  it  should  know  how  all  of  the  costs  of  the 
project  will  be  met  and  it  should  know  that  none  of  the  costs  of  the  project  will 
become  a  burden  upon  the  general  taxpayer  of  the  state. 

If,  as  appears  likely,  the  state  is  going  into  the  water  development  business  on  a 
utility  concept,  where  it  will  continue  to  build  projects  to  supplement  the  supply  of 
water  at  the  delta,  it  seems  to  us  just  as  important  that  we  know  or  have  good 
i-eason  to  believe  that  the  products  of  each  increment  of  the  utility  system  will  make 
that  increment  a  sound  venture.  Here  again  we  believe  that  the  sound  method  of 
determination  of  the  value  of  the  products  to  be  balanced  against  the  costs  of  a  project 
is  through  negotiated  contracts,  and  again  the  logical  primary  customers  for  contracts 
are  our  district.-;. 

Districts,  as  guarantors  of  repayment  for  state  projects,  may  do  more  than  just 
act  as  financial  security  for  the  cost  of  water  facilities.  In  our  judgment,  many  of 
the  repayment  policies  (including  acreage  limitations),  which  have  been  the  cause 
of  argument  througlnnit  the  state,  can  be  settled  by  permitting  the  district  law  to 
operate.  Let  me  illustrate  by   some  quotes  from  some   prouiinent  people: 

In  1915,  the  Irrigation  District  Law  was  well  explained  in  the  July  25  Los 
Angeles  Times  by  a  former  legislator,  tlie  Honorable  L.  L.  Dennett  of  Modesto.  Mr. 
Dennett  said  :  "I  doubt  if  any  law  ever  enacted  by  our  Legislature  has  even  ap- 
proached the  beneficial  results  of  this  law.  It  puts  a  premium  upon  development  and 
improvement  and  a  penalty  upon  slothfulness  and  selfishness.  It  has  perpetuated  to 
the  people  and  to  their  children  a  great  heritage.  THe  people's  greatest  birthright 
.  .  .  has  been  preserved  not  to  be  administered  by  a  remote  National,  or  even  State, 
organization,  but  by  the  very  people  whose  birthright  it  is.  .  .  .  This  is  the  logical 
solution  of  the  water  question,  the  control,  by  the  users  themselves,  of  water  which 
they  use,  and  to  this  solution  must  in  time  all  systems  come." 

In  1956,  Harlan  Trott,  in  an  article  in  the  August  issue  of  Frontier  Magazine 
entitled  "Doing  it  the  Wright  Way,"  wrote:  "The  Wright  Act  (the  name  given  to 
the  Irrigation  Di.strict  Law  of  18b7)  made  possible  the  locally  financed  multi- 
purpose reclamation  works  that  transformed  Modesto  and  Turlock  and  surrounding 
Stanislaus  County  from  a  vast,  semi-arid,  treeless  tract  of  SI  played-out  wheat  farms 
into  a  flourishing  green  plain  with  over  7,000  independent  family-sized  farms  now 
boasting  twice  as  many  registered  pure-bred  cattle  as  any  other  two  counties  in  the 
United  States,  and  first  in  peach  canning  and  second  in  the  United  States  for  dairy 
products." 

In  Edward  F.  Treadwell's  biography  of  Henry  Miller,  entitled  "The  Cattle  King," 
the  attitude  of  the  big  cattlemen  toward  the  irrigation  district  movement  was  clearly, 
stated.  "For  the  smaller  farmer,"  wrote  Treadwell,   "irrigation   districts  are  e.ssen- 
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tial,  hut  for  tin-  l.irRC  Ijindowncr  iiiul  faltlciiKin  ilii-y  \v<>rc  dcciiiod  a  incuaoo.  Tlif.v 
compelled  develoi)meut  .  .  .  they  Iransformed  coiitnd  from  tlic  laiftc  lanilownor  to 
the  populace.  They  invaded  the  liberty  of  action  on  which  the  land  barons  prospered. 
They  gave  Henry  Miller  more  trouble  than  droughts,  floods  and  pests." 

Irrigation  districts,  to  which  the  three  quotes  above  refer,  made  a  shaky  start  in 
the  latter  part  of  tlie  nineteenth  century,  but  gradually  evolved  a  workalile  act  that 
has  dominated  the  agricultural  water  district  field  in  California  ever  since  the  pas- 
sage of  the  Wright  Act  in  1887.  Irrigation  districts  today  include  over  half  of  the 
irrigated  land  in  the  State.  Irrigation  districts  do  not  tax  improvements  on  the 
land,  and  this  has  been  a  primary  reason  why  this  type  of  district  promotes  develop- 
ment. All  land  in  a  district  is  assessed  (ta.xed),  whether  it  is  irrigated  or  not,  and 
this  tends  to  put  idle  lands  into  production,  or  cause  them  to  be  put  up  for  sale, 
as  landowners  can't  continue  to  pay  substantial  taxes  and  not  have  tlie  laud  in 
production.  In  irrigation  districts,  too,  all  registered  voters  can  vote  at  district 
elections,  whetiier  they  are  landowners  or  not.  As  land  goes  into  irrigation  produc- 
tion, families  of  workers  are  required  to  farm  the  lands,  and  these  families  form 
the  nucleus  for  colonization  of  land  as  it  becomes  available  through  sale,  inheritance, 
tax  deed,  or  otherwise.  These  developments  of  the  irrigation  movement  were  respon- 
sible for  what  some  agricultural  experts  have  felt  was  not  the  danger  of  farms  getting 
too  large,  but  of  getting  too  small  to  be  economical  family  units. 

Next  to  the  Irrigation  District  Law  in  importance  in  irrigated  agriculture  in 
California  are  the  Water  Storage  District  Act  of  1921,  the  County  Water  District 
Act  of  ir)18,  and  the  California  Water  District  Act  of  1913.  Several  other  types 
of  districts  are  important  as  present  or  potential  users  of  water  or  as  the  form  of 
district  which  may  eventually  be  used  to  represent  land  which  is  not  now  in  a 
district.  There  are  31  general  water  district  acts  under  which  water  districts  may 
be  formed,  and  before  the  1959  Legislative  Session  there  were  45  special  water 
district  acts.  The  1959  Session  added  16  new  special  districts  and  one  general  dis- 
trict act  (the  Levee  District  Act  of  1959).  A  comparison  of  the  various  water 
district  acts  has  been  prepared  periodically  by  the  Department  of  Water  Resources 
and  the  latest  of  these  comparisons  was  reproduced  in  July  1958.  Commenting  on 
the  variety  of  water  district  acts,  S.  T.  Harding,  retired  Profe.ssor  of  Irrigation  of 
the  University  of  California  and  one  of  the  recognized  authorities  on  water  develop- 
ment, stated  :  "No  one  form  of  organization  can  meet  all  of  the  conditions  of  size, 
land,  ownership,  construction  costs  and  crop  returns  that  are  found  in  irrigation 
projects.  To  meet  these  conditions,  several  different  types  of  irrigation  organizations 
are  used.  Each  of  these  has  been  developed  to  meet  certain  conditions  and  each  is 
better  adapted  to  these  conditions  than  the  other  available  forms." 

If  contracts  with  districts  are  to  be  the  primary  device  used  to  repay  the  costs 
of  a  state  water  project,  it  might  be  well  to  make  a  brief  comparison  of  the  voting 
and  assessing  provisions  of  the  four  principal  types  of  general  districts  which  may 
be  the  contractees  for  agricultural  water — irrigation  districts,  water  storage  districts, 
county  water  districts,  and  California  water  districts. 

Irrigation  districts,  as  indicated  above,  assess  (or  tax)  land  values  only.  This 
same  provision  prevails  in  water  storage  districts  and  in  California  water  districts. 
In  county  water  districts,  both  land  and  improvement  are  taxed. 

Voting  is  similar  in  irrigation  districts  :»nd  in  county  water  districts,  and  in  both 
acts  all  registered  voters  residing  in  the  district  are  eligible  to  vote.  In  water  stor- 
age districts  and  California  water  districts,  voting  is  by  land  values. 

The  differences  in  these  acts  were  largely,  as  Professor  Harding  has  said,  devel- 
oped to  meet  certain  conditions.  The  placing  of  district  charges  upon  land  only  is 
a  device  which  is  aimed  at  encouraging  development,  since  improvements  on  the 
land  will  not  be  taxed.  It  provides  a  penalty  upon  nonuse,  for  all  lands  in  these 
districts  are  taxed.  The  tax  on  improvements  in  county  water  districts  reflects  the 
use  of  that  act  more  frequently  where  there  is  sul)stantial  domestic  service  and 
where  the  improvements,  such  as  homes  and  industries,  are  more  the  beneficiaries 
of  the  water  supply  than  the  land  itself.  Also,  this  type  of  tax  raises  substantially 
more  revenue,  even  if  it  does  place  something  of  a  penalty  on  development. 

The  traditional  voting  by  registered  voters,  which  is  adhered  to  in  irrigation 
districts  and  county  water  districts,  is  defended  as  a  true  democratic  method  of 
administering  a  district  which  insures  that  the  district  will  be  run  for  the  benefit 
of  the  majority  of  its  inhabitants.  The  system  is  generally  satisfactory,  except 
where  cities  develop  or  grow  into  the  district,  creating  the  possil)iIity  tliat  a  majority 
may  be  made  up  of  the  holders  of  small  lots  who  may  then  vote  bonds  or  other 
(lel)ts   which   they   could   pay   l)iit  which   may   become   an    impossible   l)urd>'n   to   the 
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holders  of  larger  parcels  of  land.  The  fear  of  landoAvners  that  control  of  a  district 
may  be  obtained  by  a  majority  of  voters  on  a  small  percentage  of  the  land  is  one  of 
the  reasons  for  the  popnlarity  of  district  acts  providing  for  the  vote  to  be  by  land 
values.  The  land  value  vote  seems  to  be  a  logical  method  to  insure  that  all  actions 
of  the  district  will  be  in  the  best  interests  of  the  landovs^ners  who  will  be  paying 
the  bulk  of  the  cost  of  any  development. 

AVith  this  brief  background,  which  is  only  a  partial  discussion  of  the  differences 
between  some  of  the  districts,  we  want  to  come  back  to  the  suggestion  that  water 
districts  now  exist  or  can  rather  readily  be  formed  for  the  entire  service  area  of  any 
proposed  State  water  facilities.  We  recommend  that  the  State  negotiate  contracts 
with  these  districts  as  rapidly  as  it  is  possible  to  do  so,  and  that  the  major  policy 
governing  the  contract  negotiations  be  one  of  obtaining  total  revenues  from  such 
contracts  or  from  any  other  available  revenue  sources  that  will  fully  repay  the 
costs  of  the  project  facilities. 

The  Irrigation  Districts  Association  of  California  has  consistently  opposed  the 
application  of  the  federal  acreage  limitation  concept  or  any  similar  device  in  Cali- 
fornia. This  is  not  because  we  sympathize  with  large  landowners  or  think  that  they 
cannot  take  care  of  themselves.  We  oppose  limitations  simply  because  such  provi- 
sions don't  work,  create  both  inequities  and  iniquities,  penalize  the  small  landowner 
with  higher  costs  (when  the  large  landowners  refuse  to  bring  their  land  into  a 
project  having  land  limitations),  or  slow  down  and  perhaps  even  curtail  project 
development  (as  witness  the  dilemma  of  the  Sacramento  Valley  Canals  in  the 
Federal  Central  Valley  Project). 

In  1947,  our  Association  adopted  its  "Principles  of  Water  Development  and  Use" 
Avhich  includes  a  principle  on  acreage  limitations  that  was  reaffirmed  in  1958  and 
which  reads  as  follows :  "Artificial  and  arbitrary  limitations  in  acreage,  as  applied 
to  lands  in  private  ownership,  are  unworkable,  unsound,  and  contrary  to  free  enter- 
prise, and  must  not  be  permitted." 

We  believe  that  the  orderly  development  of  California's  water  resources  will 
requii-e  the  participation  and  support  of  all  the  land  that  can  make  economical  use 
of  water  along  the  route  of  the  canals  of  the  State  Water  Resources  Development 
System.  We  think  that  the  best  means  of  securing  the  support  of  all  the  lands 
involved  is  by  the  means  of  contracts  with  districts.  We  are  certain  from  experience 
that  the  normal  operation  of  the  districts  will  cause  adjustments  in  land  holdings 
which  will  be  beneficial  to  the  State  and  the  nation.  We  know  that  application  of 
artificial  land  limitations  to  the  lands  served  by  state  projects  will  cause  substantial 
quantities  of  that  land  to  go  out  of  production,  representing  a  tremendous  economic 
loss  to  the  State,  the  State  project,  the  communities  of  the  area,  and  the  landowners 
themselves.  We  believe  the  established  district  system  offers  a  logical,  practical, 
workable  way  to  approach  water  development  constructively,  with  emphasis  upon 
sound  financial  and  economic  policies. 

STATEMENT  OF  GEORGE  OHM  AND  RAY  HUNTER 
California  Farm  Bureau  Federation 

The  California  Farm  Bureau  Federation,  which  is  headquartered  at  2223  Fulton 
Street,  Berkeley,  represents  more  than  65,000  farm  and  ranch  families  in  California. 

Water  users  face  the  definite  danger  of  subsidizing  power  and  recreational  users 
unless  the  hydroelectirc  power  produced  in  connection  with  state  water  projects  is 
sold  at  market  value  rather  than  at  preferential  rates  to  preference  customers.  It  is 
improbable  that  the  State  will  build  its  own  trunk  lines  to  transmit  the  power 
produced  at  projects  in  the  North  to  supply  the  pumping  energy  in  the  South.  The 
alternative  is  for  the  State  to  sell  the  use  of  falling  water  or  the  power  produced  at 
the  site  and  to  purchase  the  power  needed  for  pumping  purposes  from  sources  avail- 
able in  the  area  of  pumping  need. 

The  only,  and  absolutely  the  only,  basic  reason  for  a  state  water  program  is  to 
conserve  and  distribute  water  to  meet  the  water  needs  of  our  people,  so  our  total 
economy  will  be  enriched.  Hydroelectric  power  is  a  valuable  byproduct  of  the  pro- 
gram which  should  be  used  to  its  maximum  to  help  finance  the  overall  water  pro- 
gram. The  Department  of  Water  Resources  estimates  the  pumping  energy  needs  of 
the  State  Water  Resources  Development  System  to  be  double  the  amount  of  hydro- 
electric power  that  will  be  produced  by  state  projects.  If  the  State's  power  is  sold 
at  preferential  rates  to  preference  customers  and  the  State  buys  back  power  for 
pumping  at  going  market  rates,  then  the  water  user  or  the  taxpaying  public  will 
have  to  pay  the  difference.   Thus  water  users  are  in  grave  danger  of  subsidizing 
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power  users  unless  the  power  is  sold  at  luaikct  value  and  the  resultinR  revenues 
applied  to  the  repayment  of  the  power  and  water  features  and  operation  and  main- 
tenance costs. 

By  the  same  token,  unless  a  cost  allocation  policy,  which  recognizes  the  true 
benefits  which  will  accrue  to  recreational  users  30  to  50  years  from  now,  is  adopted, 
water  users  are  in  grave  danger  of  paying  for  a  large  share  of  the  recreational 
benefits  which  will  develop  in  connection  with  state  water  projects. 

The  danger  that  the  State  Water  Program  will  become  a  tool  for  social  reform 
is  very  evident.  Effort  was  made  during  the  IDoO  legislative  session  to  get  action 
on  bills  to  envoke  the  160-acre  limitation  policy  into  the  State  Water  Program. 
Proponents  of  this  effort  say  there  there  should  be  no  "unjust  enrichment"  of  any- 
one because  of  the  State  AVater  Program.  Speculation  and  e.xtremely  large  land 
holdings  were  cited  as  the  reason  for  the  need  of  acreage  limitations  to  prevent 
the  unjust  enrichment.  We  agree  that  no  one  should  be  unjustly  enriched  at  others' 
expense.  However,  as  the  State  Water  Program  now  stands,  there  will  be  no  unjust 
enrichment  and  the  reasons  just  mentioned  are  not  \alid,  because  sueh  property, 
along  with  all  taxable  property,  of  which  agricultural  land  and  improvements  com- 
prise a  large  part,  will  be  used  to  guarantee  repayment  of  the  bonds  under  the 
liurns-Porter  Bond  Act  and  these  property  owners  will  pay  for  the  water  they  u.se. 
So  proi)erty  owners  will  not  be  unjustly  enriched  at  anyone's  expense.  Therefore, 
■why  should  a  limitation  be  placed  on  any  class  of  property  owners?  The  nonproperty 
owner  is  the  one  who  will  get  free  use  of  the  State's  credit  and  if  the  power  is 
sold  to  preference  customers  at  preference  rates,  the  power  users  will  have  the 
opportunity  to  become  unjustly  enriched  at  the  expense  of  water  users  and  property 
owners. 

Our  state  water  program  must  not  be  saddled  with  any  kind  of  discriminatory 
limitation  on  any  class  of  water  users.  At  our  last  annual  meeting,  held  last  Novem- 
ber in  San  Jose,  our  House  of  Delegates,  made  up  of  representatives  from  each  of 
the  county  farm  bureaus  in  the  State,  unanimously  adopted  the  following  policy 
relating  to  acreage  limitations  connected  with  the  delivery  of  water  from  state 
projects : 

"We  oppose  any  efforts  to  establish  acreage  limitations  on  the  use  of  water 
developed  by  the  State  of  California  and  made  available  to  agriculture. 

"Acreage  limitations,  when  applied  to  delivery  of  water  to  water  users  in 
California,  work  both  an  injustice  and  a  fraud  on  small  and  large  landowners 
alike,  as  well  as  the  public. 

"Such  limitation  tends  to  place  the  burden  of  costs  for  conservation  and  im- 
portation of  supplemental  water  on  the  small  landowner. 

"Economic  and  profitable  production  of  crops  often  requires  different  acreages 
in  different  areas,  as  soil  and  climatic  conditions  vary.  Thus,  an  effort  to  apply 
acreage  limitations  uniformly  over  the  country  is  economically  unsound  and 
unworkable. 

"As  a  requirement  in  the  development  of  pul)lic  lands,  acreage  limitations. 
now  in  effect  under  the  Federal  Keclamation  Law,  originated  in  11)02.  as  a 
carryover  from  the  Homestead  Law.  Conditions  have  almost  completely  changed, 
especially  in  California,  and  limitations  ai-e  not  properly  or  fairly  applicable 
to  lands,  or  water  deliveries  in  Califorina,  where  lands  to  be  irrig.ited  are 
practically  all  hehl  in  private  ownership.  It  tends  to  promote  unfair  discrimina- 
tion which  adversely  affects  all  water  users  and  the  public. 

"It  deters  and  prevents  co-operation  among  water  users  in  development  of 
water  resources  and  induces  serious  delay  in  such  develojiment." 

To  apply  acreage  limitations  to  the  delivery  of  water  by  the  State  for  agricultural 
use  would  be  discriminatory  and  would  penalize  all  California  agriculture  in  an 
effort  to  solve  problems  of  possible  land  speculation  which  is  not  an  agricultural 
problem  nor  can  it  be  solved  with  acreage  limitations  on  water  use. 

The  acreage  limitation  policy  of  the  federal  government  originated  in  connection 
with  homesteadlng  of  federal  public  lands  and  was  carried  over  as  a  policy  in  the  Rec- 
lamation Law  of  1002,  to  be  applied  in  the  reclamation  of  juiiilic  lands  lo  be  oi)ened 
lor  bomesteading.  Heasonal)le  acreage  linutations.  compatilde  witli  soil  jiotentials  of 
the  areas  involved  and  the  economi"  situation  of  the  country,  are  probably  ju.sti- 
fiable  for  application  to  reclamation  of  public  lands,  being  brought  into  u.se  as  a 
lesult  of  making  nviiilal)le  the  water  supplies  developed  by  federal  projects. 

The  100  aere  limit  has  not  worked  even  here  as  experience  has  shown  that  federal 
limitations  for  homesteading  need  to  he  flexii>lp  so  as  to  fit  the  soil,  climate  and 
fanning    patterns   of   «lifferent    areas.    In    reecnt   years,    the    federal    government    h.is 
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tried  to  apply  the  160-acre  limitation,  without  success,  to  federal  water  projects 
supplying  supplemental  water  to  lands  already  in  private  ownership  and  already 
under  production  of  some  type  of  farm  commodity. 

Here  in  California  our  presently  developed  .-igricultural  land  and  most  all  poten- 
tially irrigable  lands  not  yet  developed  are  under  private  ownership,  most  of  which 
have  some  degree  of  existing  water  supplies  and/or  water  rights.  The  need  of  water 
deficient  agricultural  areas  is  for  a  supplemental  water  supply  to  insure  maximum 
economic  developmejit  of  these  areas.  Certainly,  the  State  of  California  owns  no 
public  lands  to  be  reclaimed  and  homesteaded.  Water  from  our  state  projects  sup- 
plied to  agriculture  will  be  largely  supplemental  to  existing  supplies. 

Experience  has  shown  that  efforts  to  apply  acreage  limitations  in  connection  with 
supplying  supplemental  water  to  privately-owned  lands  having  existing  water  sup- 
plies and  rights,  even  though  deficient,  have  been  unworkable  and  unjust  to  all 
concerned. 

The  Supreme  Court  of  the  United  States  has  made  it  perfectly  clear  that  land- 
owners cannot  be  forced  to  participate  in  such  a  program,  that  excess  landowners 
do  not  have  to  sell  off  acreage  in  excess  of  160,  but  rather  that  they  may  choose 
to  do  either  of  three  things:  (1)  Stay  out  of  the  program  completely,  (2)  designate 
the  160  acres  to  receive  federal  project  water  and  agree  to  sale  of  the  excess  acreage, 
or  (3)  designate  the  160  acres  to  receive  project  water  and  keep  the  excess  land  to 
manage  any  way  they  see  fit  without  direct  application  of  project  water. 

They  may  develop  their  own  water  supply  from  other  sources,  such  as  wells  that 
draw  from  underground  sources  which  may  be  partially  replenished  by  the  project 
water  used  for  irrigation,  or  they  may  ask  the  local  irrigation  district  to  supply 
them  with  an  alternative  source  of  water.  Thus  Ave  have  the  so-called  small  land- 
owners (the  complying  owners)  having  to  carry  the  entire  financial  burden  of  re- 
paying the  costs  of  the  project.  Such  would  not  be  the  case  and  all  landowners  in 
an  irrigation  district  would  pay,  and  justly  so,  their  equitable  share  of  the  costs 
based  on  water  used  and  the  district  tax  levied,  if  acreage  limitations  were  not  ap- 
plied to  the  delivery  of  water  to  lands  already  devoted  to  agriculture  and  in  private 
ownership. 

The  same  situation  applies  to  efforts  to  establish  acreage  limitations  in  connection 
with  the  State  Water  Program.  Water  developed  by  the  State  and  delivered  for 
agricultural  use  will  he  supplemental  water  to  privately  owned  lands  already  largely 
devoted  to  agriculture.  If  the  acreage  limitation  policy  is  adopted,  the  whole  of 
agriculture  will  be  penalized,  the  so-called  small  landowners  will  bear  the  burden 
of  the  cost,  irrigation  districts  will  be  put  in  an  impossible  position  since  most 
districts  derive  their  finances  through  a  multiple-structure  of  water  rates,  taxes 
and  assessments,  etc.  The  result  would  be  that  our  State's  agricultural  economy 
would  be  hamstrung,  local  water  districts  would  be  saddled  with  seriously  com- 
plicated operational  and  management  problems,  the  State  Water  Program  would 
probably  fail  and  the  speculative  land  problem,  if  such  exists,  would  not  be  solved. 

Everyone,  nationwide,  recognizes  the  cost-price  squeeze  that  agriculture  is  in  at 
present.  Congress  has  struggled  for  years  tiding  to  resolve  this  economic  problem  of 
agriculture.  Any  practices  used  in  connection  with  our  state  water  program  which 
limit  agricultural  growth  and  development  in  our  State,  will  reduce  agriculture's 
ability  to  buy  and  use  the  water  made  available.  It  is  estimated  that  under  ultimate 
development  of  our  Avater  resources,  agriculture  will  still  use  7.5  to  80  percent  of  the 
total  supply.  The  state  water  program  will  succeed  only  if  agriculture  remains 
healthy  and  can  pay  the  price  and  use  the  water  it  needs.  If  agriculture  suffers  be- 
cause of  discriminatory  limitations,  the  total  economy  of  the  State  will  also  suffer. 

Our  state  water  program  is  predicated  upon  complete  repayment  Avith  interest  of 
all  the  costs  properly  allocated  to  the  Avater  conservation  features  of  multipurpose 
projects.  The  "Utility  Method"  through  the  "Delta  Pool"  approach  will  be  used  by 
the  State.  The  State  will  deliver  water  under  contract  to  local  Avater  districts  who 
Avill  pay  to  the  State  the  full  cost  of  the  water  delivered  to  them.  The  State's  pricing 
policy  should  not  reach  beyond  this  level.  From  this  point  on,  the  local  district  policy 
should  be  the  guide.  The  State  will  be  completely  repaid  for  all  Avater  delivered. 
What  justification,  then,  is  there  for  the  State  to  try  to  limit  the  amount  of  water 
the  local  district  is  to  serve  to  any  class  of  user  in  the  district?  Why  should  any 
class  of  water  user  be  discriminated  against?  The  problems  of  water  delivery  to 
individual  users,  fixing  of  AA'ater  rates  to  correlate  with  district  assessments  and  tax 
rates,  etc.,  should  be  left  to  the  local  districts.  The  State's  major  concern  should  be 
that  the  local  contracting  Avater  district  have  adequate  repayment  capacity  to  meet 
its  contract  commitments.   It   is   the   responsibility   of  each   contracting   district   or 
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agency  to  secure  the  funds  for  repayment  by  the  means  best  suited  to  its  own  policies 
and  local  conditions. 

We  are  asking  no  special  treatment  or  subsidy  from  the  State  and  agriculture 
does  not  want  to  be  saddled  with  any  kind  of  discriminatory  limitation. 

The  real  danger  to  agriculture  and  all  water  users  is  that  water  users  may  find 
that  they  are  subsidizing  power  and  recreational  users  unle.ss  sound  policies,  in  line 
with  those  previously  suggested  in  this  statement,  are  adopted. 

So,  in  conclusion,  the  prime  purpose  and  justification  for  a  state  water  program  is 
to  develop  and  make  water  available.  Other  vendible  services  are  incidental  thereto 
and  should  be  used  in  such  a  way  so  as  to  minimize  the  cost  of  water  to  all  water 
users.  Otherwise,  water  users  will  be  in  danger  of  subsidizing  other  project  features. 
The  costs  thusly  allocated  to  the  water  conservation  and  distribution  features  can 
and  will  be  complcti'ly  repaid  by  water  users.  There  will  be  ample  water  to  satisfy 
the  beneficial  needs  of  all  water  users  according  to  the  best  information  available 
from  the  Department  of  Water  Kesources.  Agricultural  and  other  taxable  property 
will  underwrite  the  bond  issue.  Therefore,  there  will  be  no  unjust  enrichment  of 
water  users  and  no  justification  for  establishing  limitations  on  agriculture  or  any 
class  of  water  user.  To  do  so  would  make  the  state  water  program  a  tool  for  social 
reform  and  doom  it  to  failure  as  a  program  to  assure  maximum  growth  and  develop- 
ment of  our  great  State  of  California. 

STATEMENT  OF  WILLIAM  R.  GIANELLI 
Department  of  Water  Resources 

Bulletin  No.  78  concluded  that  the  historical  growth  in  population  and  industi-y 
would  continue  into  the  future  with  the  Southern  California  area  maintaining  its 
rate  of  growth  relative  to  that  of  the  State  as  a  whole.  It  also  concluded  that  this 
growth  within  the  service  areas  of  the  east  and  west  branches  of  the  San  Joaquin 
Valley-Southern  California  Aqueduct  System  centering  around  the  Los  Angeles  and 
San  Diego  metropolitan  areas  would  require  quantities  of  water  to  sustain  it  such 
that  by  about  1970  the  full  capacity  of  the  Colorado  River  Aqueduct  under  Califor- 
nia's historic  claimed  rights  in  and  to  the  waters  of  the  Colorado  River  would  be 
utilized.  Future  expansion  after  that  date  would  be  dependent  on  the  existence  and 
availability  of  additional  imported  water  supplies  from  Northern  California  which 
could  be  furnished  by  the  proposed  aqueduct  system. 

This  aqueduct  system  would  leave  the  southern  end  of  the  San  Joaquin  Valley 
through  pumping  plants  which  would  lift  the  water  more  than  3,150  feet  to  a  series 
of  four  tunnels,  discharging  into  the  westerly  end  of  Antelope  Valley.  The  aqueduct 
would  here  split  into  east  and  west  branches.  The  west  branch  would  pass  through  a 
series  of  power  recovery  plants,  regulatory  reservoirs,  and  siphon  and  tunnel  sections, 
ending  at  a  terminal  structure  located  at  the  north  edge  of  the  San  Fernando  Valley. 

The  east  branch  would  pass  through  a  power  recovery  plant  located  near  the 
tunnel  portal,  and  would  then  traverse  the  southerly  rim  of  Antelope  Valley  in  canal 
section  to  a  pumping  plant  near  Pearblossom.  From  here,  the  east  branch  would 
continue  in  canal  to  Cedar  Springs  Reservoir,  to  be  constructed  on  the  west  fork  of 
the  Mojave  River.  The  aqueduct  would  leave  this  reservoir  by  moans  of  a  tunnel 
through  the  San  Bernardino  Mountains  and  thence  through  the  Devil  Canyon  Power 
Development  and  would  terminate  in  Ferris  Reservoir  in  Riverside  County. 

Deliveries  of  water  would  be  made  to  Ventura  and  the  Southern  California  Coastal 
Plain  from  the  west  branch,  with  approximately  50,000  acre-feet  and  950,000  acre- 
feet,  respectively,  estimated  to  be  delivered  annually  to  these  two  areas  by  19S5. 

The  east  branch  would  deliver  water  en  route  and  at  Ferris  Reservoir  for  the 
Antelope-Mojave  service  area,  which  includes  portions  of  Los  Angeles,  Kern,  and  San 
Bernardino  Counties;  the  Whitewater-Coachella  service  area  in  Riverside  County; 
and  coastal  San  Bernardino,  Riverside,  and  San  Diego  Counties,  and  Orange  County. 
This  reach  of  the  aqueduct  .system  would  by  1985  deliver  about  110,000  acre-feet 
annually  to  the  Antelope-Mojave  service  area,  about  25,000  acre-feet  annually  to  the 
Whitewater-Coachella  .service  area,  and  about  250,000  acre-feet  annually  to  the  re- 
nuiining  areas. 

The  financing  provided  through  Senate  Bill  No.  1106  would  permit  the  construc- 
tion, in  appropriate  stages,  of  the  Tehachapi  Tunnels,  Cedar  Springs  and  Perris 
Reservoirs,  canal  sections  in  the  .Vntelope  Valley,  the  San  Bernardino  Tunnel,  pump- 
ing and  power  recovery  plants,  siphons,  and  penstocks,  as  required  through  1985. 

The  basic  premise  underlying  the  projections  of  the  economic  demand  for  supple- 
mental water  presented  in  Bulletin  No.  78  was  that  users  of  innlrct  w.ilcr  would  pay 
the  actual  cost  incurred  by  the  State  in  making  the  water  available. 
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It  is  estimated  that  over  90  percent  of  the  water  delivered  through  the  east  and 
west  branches  of  the  aqueduct  system  woukl  be  used  for  urban  purposes.  The  esti- 
mated cost  of  project  water  in  this  area  will  be  greater  than  the  cost  of  present 
supplies.  However,  with  use  of  project  water  to  supplement  existing  supplies,  the  net 
increase  in  cost  to  the  ultimate  urban  consumer  probably  would  not  exceed  50  per- 
cent of  the  present  cost  in  any  case  and  in  most  instances  would  be  considerably  less. 
This  is  because  the  water  prices  that  urban  consumers  now  pay  reflect  high  local 
storage,  transmission,  distribution,  water  treatment,  and  customer  accounting  ex- 
penses, which  generally  comprise  70  to  90  percent  of  the  present  price  of  water  to 
consumers  as  well  as  the  original  cost  of  producing  the  water.  Thus,  an  increase  in 
the  water  supply  cost  component  would  not,  in  itself,  cause  corresponding  percent 
Increase  in  the  price  of  water  thereto. 

Within  the  range  of  costs  estimated  for  delivery  of  surplus  Northern  California 
water  to  Southern  California,  it  does  not  appear  that  there  would  be  any  appreciable 
variation  in  the  magnitude  of  demand  for  water  by  urban  entities  and  that  the  costs 
of  Northern  California  water  are  well  within  the  payment  ability  of  urban  water 
users. 

In  support  of  this  conclusion  with  respect  to  use  of  surplus  Northern  California 
water  for  urban  purposes,  selected  communities  in  the  Southern  California  area  were 
investigated  to  ascertain  the  present  cost  of  water  to  cousumei-s  therein.  It  was  found 
that  the  actual  cost  of  water  as  delivered  to  the  consumer's  in  the  sampled  areas 
ranged  from  a  low  of  about  $35  per  acre-foot  to  a  high  of  $168  per  acre-foot.  The 
majority  of  communities  sampled  indicated  costs  to  the  consumers  on  the  order  of 
about  $75  per  acre-foot.  These  costs  are  not  directly  comparable  to  the  computed 
costs  of  Northern  California  water,  as  they  reflect  the  many  expenses  associated  with 
distribution  beyond  the  principal  conveyance  systems.  Included  among  these  are  costs 
of  distribution,  meters  and  services,  customer  accounting,  taxes,  and  general  admin- 
istrative expense  which,  it  was  estimated,  averaged  between  $40  and  $70  per  acre- 
foot.  Production,  ti-eatment,  and  conveyance  expenses  were  estimated  to  average  from 
about  $20  to  $40  per  acre-foot.  Thus,  although  direct  comparisons  of  present  water 
costs  with  probable  future  costs  after  introduction  of  Northern  Califoi'nia  water  are 
diflicult  to  prepare,  the  foregoing  values  would  indicate  that  the  resultant  change  in 
the  direct  cost  to  the  ultimate  consumer  would  on  the  average  be  comparatively  small. 

In  studies  of  the  ability  of  agricultural  users  to  pay  for  project  water,  the  depart- 
ment developed  a  value  for  each  climatically-adapted  crop  type  in  each  portion  of 
the  service  area,  which  was  designated  "Residual  Income  Available  to  Pay  for  Water 
Charges  and  Provide  Incentive  to  Farm."  As  the  term  indicates,  this  value  expresses 
in  dollars  the  amount  of  total  farm  income  remaining  after  all  other  expenses,  to  pay 
for  water  and  to  provide  incentive  to  farm.  Such  values  for  crop  types  in  Ventura, 
Los  Angeles,  Orange,  San  Bernardino,  and  Riverside  Counties  are  tabulated  in  Tables 
1  through  5  which  are  attached  at  the  end  of  this  statement.  Values  for  the  White- 
water-Coachella  service  area  were  not  prepared  for  Bulletin  No.  78. 

As  you  will  recognize,  the  tabulated  values  cannot  be  interpreted  as  ability  to  pay 
until  there  is  subtracted  from  each  an  allowance  for  incentive  to  farm.  Studies  of 
appropriate  allowances  are  presently  in  progress.  In  this  connection  and  in  view 
of  the  complexities  of  the  problem  of  determining  payment  capacity  of  agricultural 
lands  for  irrigation  water,  and  of  the  fact  that  the  department  has  not  as  yet  final- 
ized all  of  its  studies  in  this  regard,  we  would  appreciate  the  opportunity,  as  we 
expressed  at  the  San  Luis  Obispo  hearing,  to  make  a  presentation  to  your  committee 
after  November  1,  1959,  concerning  the  technical  aspects  of  payment  capacity  studies 
and  the  results  of  our  studies  of  the  areas  that  will  receive  water  from  the  state 
water  facilities. 

The  Department  of  Water  Resources  is  currently  in  the  process  of  making  a 
survey  to  determine  the  number  and  size  of  land  ownerships  within  certain  portions 
of  the  project  service  area  where  extensive  agricultural  water  service  is  anticipated 
and  is  making  other  studies  related  to  this  problem.  The  results  of  these  studies  will 
be  made  available  as  soon  as  possible. 

We  do  not  at  this  time  plan  to  obtain  such  data  with  respect  to  the  highly  urban- 
ized areas  of  Southern  California  ;  the  time  and  expense  involved  would  be  very 
heavy  due  to  the  very  large  number  of  property  owners. 

Soil  and  geologic  conditions  throughout  the  area  vary  considerably  and  in  many 
portions  thereof  limit  or  prevent  the  recharge  of  water  to  the  underground.  There 
are,  however,  areas  where  return  flow  from  project  water  applied  for  irrigation 
purposes  could  be  captured  and  put  to  use  by  nonproject  participants  in  several 
ways.  For  instance,  in  areas  of  unconfined  ground  water,  the  unconsumed  portion  of 
the  irrigation  application  would  percolate  to  ground  water  and  be  available  to  either 
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project  participants  or  nonparticipants.  In  less  permeable  areas,  this  retui-n  flow 
would  collect  in  the  water  courses  and,  similarly,  be  available  for  reuse.  Urban  areas 
served  with  project  water  in  certain  instances  also  could  return  their  sewage  to  the 
un<lerf,'n)und  in  such  a  manner  that  it  could  be  available  for  capture  by  irrigators 
or  otlier  water  users  who  would  not  be  project  participants. 

The  analyses  made  in  connection  with  liulletin  No.  78  led  to  the  conclusion  that, 
for  the  most  part,  return  flows  from  use  of  imported  water  in  Southern  California 
would  be  recaptured  and  used  by  the  contracting  agencies  themselves  or  by  entities 
who  pay  taxes  or  water  tolls  to  the  contracting  agencies  and  thus  would  be  within 
the  rei)ayment  structure  for  the  state  facilities.  Important  factors  to  be  considered 
include:  (1)  tlie  relatively  high  cost  of  the  imported  water  which  would  encourage 
etlicient  irrigation  practices  and  minimize  the  quantity  of  return  flow,  (2)  the  nature 
and  areal  extent  of  the  organized  water  districts  in  Southern  California  which  tend 
to  encompass  entire  ground  water  basins,  streams,  watersheds,  or  other  hydrologic 
units,  and  (li)  tlio  necessity  for  exportation  of  sewage  directly  to  the  ocean  in  order 
to  maintain  ground  water  tpiality  in  many  portions  of  the  service  area.  Thus,  we  do 
not  consider  the  question  to  be  a  significant  problem  insofar  as  the  iSouthern  Cali- 
fornia area  is  concerned. 

It  is  the  department's  belief  with  regard  to  the  main  San  Joaquin  Valley-Southern 
California  Aqueduct  System  that  the  authority  and  responsibility  for  operation, 
maintenance  and  management  of  the  primary  aqueduct  system  must  necessarily 
remain  a  state  function.  It  is  contemplated,  however,  that  water  will  be  sold  to  con- 
tracting agencies  at  main  turnouts  along  the  aqueduct  and  that  at  the.se  points  the 
agency  will  assume  responsibility  for  control,  treatment,  distribution  and  resale  of 
the  water. 

The  basis  for  this  division  of  responsibility  is  that  it  is  considered  necessary  for 
a  single  agency  to  maintain  control  of  the  primary  aqueduct  system  since  the  system 
will  be  a  main  truck  line  serving  many  agencies  contracting  for  water  thus  making 
it  impractical  to  relinquish  control  to  any  particular  agency  or  agencies.  However,  on 
the  other  hand,  local  distribution  is  primarily  a  mutter  of  local  concern  and  can 
best  be  accomplished  by  the  contracting  agencies. 

The  South  Coastal  Area  contains  numerous  organized  water  agencies,  including 
public  district.s,  municipal  water  supply  systems,  and  public  and  private  water  com- 
panies which  cover  a  large  portion  of  the  area  of  potential  water  service.  The  adja- 
cent desert  areas  currently  have  or  are  in  the  process  of  forming  water  agencies 
which  cover  a  large  part  of  the  developable  land  within  reasonable  distance  of  the 
proposed  aqueduct  facilities.  Because  of  the  great  number  of  agencies  involved,  only 
a  generalized  discussion  is  attempted  herein.  The  general  boundaries  of  organized 
areas  in  the  Southern  California  area  are  shown  on  the  display  map. 

The  probable  service  area  in  Ventura  County  is  represented  by  the  Ventura  River 
Municipal  Water  District,  the  United  Water  Conservation  District,  and  the  Cal- 
leguas  Municipal  Water  District.  These  agencies  encompass  all  of  the  land  on  which 
development  is  projected  to  occur  in  the  county  with  only  minor  exceptions. 

Large  portions  of  coastal  Los  Angeles,  Orange,  San  Hernardino,  and  Riverside 
Counties,  as  well  as  coastal  San  Diego  County,  are  included  within  tiie  boundaries  of 
The  Metropolitan  Water  District  of  Southern  California.  This  district  currently  in- 
cludes an  area  of  3,200  square  miles.  Included  within  The  Metropolitan  Water  Dis- 
trict are  many  member  agencies  which  purchase  wholesale  water  from  the  district  for 
distribution  to  their  constituent  water  users,  and  some  of  the  member  agencies  whole- 
sale water  to  smaller  member  agencies  within  their  service  areas.  A  major  wholesaling 
water  agency  included  within  Metropolitan  Water  District  is  the  San  Diego  County 
Water  Authority.  Also  included  within  the  Metropolitan  Water  District  is  the  City 
of  Los  Angeles,  represented  by  the  Department  of  Water  and  Power,  which  agency 
operates  a  nnijor  importation  project  bringing  water  to  the  city  from  the  Mono- 
Inyo  basin. 

In  coastal  Los  Angeles  County,  the  Las  Virgenes  Municipal  Water  Di.strict  covers 
a  substantial  area  which  needs  imported  water.  The  upper  San  Gabriel  Valley  has 
recently  been  taking  steps  to  organize  water  agencies.  The  Citi(s  of  .Vlliand)ra,  Aznsa, 
^Monterey  I'ark,  and  Sierra  Madrc  have  recently  organized  the  San  Cabriel  Valley 
Municipal  Water  District.  Also,  an  election  has  been  set  on  the  fornuitiou  of  the 
proposed  Upper  San  Gabriel  Municipal  Water  District  which  will  comprise  most  of 
the  area  in  the  San  Gabriel  A'alley  not  included  in  the  former  district. 

The  San  Hernardino  Valley  Municipal  Water  District  contains  most  of  the  poten- 
tial water-using  areas  in  the  western  portion  of  that  county  which  are  not  within 
member   agencies   of   the   Metropolitan    Water   District.    Also,    the   San   Bernardino 
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County  Flood  Control  District,  covering  the  entire  county,  has  represented  the  area 
in  certain  water  matters. 

In  the  desert  areas,  formation  of  two  water  aseneies,  the  Antelope  Valley-East 
Kern  Water  Agency  and  the  Mojave  Water  Agency,  was  authorized  at  the  recently 
completed  session  of  the  Legislature,  for  the  stated  purpose  of  contracting  for  project 
water.  The  former  agency  has  been  formed.  Pursuant  to  the  provisions  of  the  author- 
izing legislation,  the  Department  of  Water  Resources  will  hold  a  hearing  on  the 
need  for  functioning  of  the  latter  agency,  on  November  17,  1959,  and  formation  of 
the  agency  depends  upon  favorable  results  of  an  election  in  the  concerned  area.  These 
two  agencies  represent  most  of  the  potential  water  service  area,  with  the  exception 
of  a  small  area  around  Palmdale  and  Littlerock  in  Los  Angeles  County.  Here,  the 
Palmdale  and  Littlerock  Creek  Irrigation  Districts  are  already  in  existence. 

The  majority  of  Coachella  Valley  is  presently  covered  by  the  Coachella  Valley 
County  Water  District. 

The  areas  in  the  upper  regions  of  the  Whitewater  River  extending  through  the 
City  of  Banning  are  represented  by  the  Riverside  County  Flood  Control  and  Water 
Conservation  District. 

From  the  inception  of  the  program,  principles  of  operational  and  financial  man- 
agement have  been  under  informal  discussion  with  possible  contracting  agencies  in 
an  attempt  to  crystallize  the  appropriate  and  necessary  principles.  It  is  anticipated 
that,  in  the  near  future,  many  of  such  major  principles  will  have  been  sufficiently 
formulated  to  permit  more  detailed  discussions  and  negotiations. 

The  drafting  of  contractual  provisions  involves  comparatively  few  difficulties,  once 
the  principles  behind  such  provisions  are  established.  There  are,  however,  several 
problems  concerning  principles  which  relate  to  the  firmness  of  water  supply  which 
might  be  considered  by  the  committee.  These  problems  can  be  divided  into  two  cate- 
gories:  (1)  the  continuity  of  water  supplies  to  the  Sacramento-San  Joaquin  Delta 
for  export  as  envisioned  under  the  so-called  "Delta  Pooling  Concept,"  and  (2)  the 
operational  problems  in  prorating  available  project  water  supplies  during  emergency 
drought  periods. 

With  respect  to  the  first  problem,  namely,  that  of  assuring  an  adequate  water 
supply  in  the  Sacramento-San  Joaquin  Delta,  it  is  necessary  to  insure,  as  the  present 
unregulated  supply  to  the  Delta  diminishes  by  reason  of  further  upstream  water  use, 
and  as  water  demands  increase,  that  additional  storage  projects  are  developed  which 
will  augment  the  water  supplies  in  the  Delta  which  are  available  for  export.  This 
augmentation,  for  the  most  part,  will  be  from  additional  projects  on  the  North 
Coast.  The  Burns-Porter  Act  provides  for  the  continuity  of  water  supply  by  virtue 
of  the  fact  that  there  is  legislative  provision  to  build  up  a  bank  account  to  assure 
the  availnbility  of  bond  proceeds  to  construct  the  necessary  physical  works. 

According  to  the  department's  present  studies,  adequate  water  supplies  will  be 
available  in  the  Delta,  with  construction  of  Oroville  Dam  and  Reservoir,  to  meet 
project  requirements  until  about  1985,  assuming  the  most  adverse  conditions  of 
depletions  in  inflow  to  the  Delta.  At  about  that  date  it  might  be  necessary  to  bring 
additional  supplies  to  the  Delta  from  the  North  Coast. 

With  respect  to  the  second  problem,  we  wish  to  point  out  that  the  Feather  River 
and  Delta  Diversion  Projects,  as  included  in  the  facilities  described  under  the  Burns- 
Porter  Act,  arc  designed  to  provide  firm  water  supplies  during  a  repetition  of  the 
most  critical  historical  dry  period  of  record.  In  the  remote  event,  however,  that  a 
drier  period  might  occur  at  some  time  in  the  future,  consideration  must  be  given  to 
the  operational  problems  that  would  be  encountered  in  prorating  water.  These  opera- 
tional problems  might  involve  the  establishment  of  priorities  among  the  various 
project  service  areas ;  establishment  of  priorities  among  the  various  types  of  use, 
such  as  agricultural,  municipal,  and  industrial  use  ;  and  temporary  adjustments  of 
amounts  of  water  to  be  delivered  on  a  firm  basis  or  on  an  interruptible  basis.  In  any 
event,  flexibility  in  proration  should  be  allowed  in  order  to  insure  equitable  adjust- 
ments in  the  light  of  all  the  circumstances  which  might  prevail  in  a  given  instance. 
As  indicated  in  the  discussion  above,  it  is  the  principle  behind  any  contract  pro- 
vision that  is  of  primary  importance.  Nonfirm  or  interruptible  w;iter  deliveries 
through  project  facilities  are  possible  during  the  winter  season  in  some  years  and  at 
less  frequent  intervals  during  all  or  parts  of  the  irrigation  season  of  wet  years. 
Winter  season  transfers  are  generally  considered  useful  principally  for  ground  re- 
charge where  such  recharge  is  possible.  Although  no  studies  are  available  at  the 
present  time  regarding  the  value  of  such  water  to  users  it  appears  that  its  value 
might  be  considerably  in  excess  of  the  costs  of  pumping  and  conveying  the  water  to 
the  majority  of  the  service  areas,  particularly  where  the  opportunity  of  artificial 
recharge  occurs. 
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The  nature  of  the  service  area  of  the  cast  and  west  branches  of  the  aqueduct 
system  indicates  that  only  a  very  limited  market  for  nonfirm  or  interruptihle  water 
would  exist.  The  type  of  crops  that  it  is  anticipated  will  1)0  grown  with  project 
water,  the  limited  availability  of  local  water,  the  limited  opportunity  for  artificial 
recharge,  and  the  predominantly  urban  demand  in  the  service  area  lead  to  the  con- 
clusion that  the  majority  of  contracts  for  the  area  will  be  drawn  on  the  basis  of  a 
tirm  water  supply. 

In  the  event  contracts  are  executed  for  nonfirm  water,  arrangements  to  furnish 
such  water  must  protect  the  capacity  allocated  to  the  contractors  for  firm  water 
from  permanent  i»re-emption  by  nonfirm  water  contractors. 

(Transcript  of  October  20,  1059,  page  10) 

STATEMENT  OF  WILLIAM  S.   ROSECRANS 
Southern  California  Water  Co-ordinating  Conference 

Our  conference  a'lvurates  t'.ic  State's  selling  watiT  at  tlie  primary  source  at  a 
price  wliich  will  recover  to  the  State  all  costs  for  production  of  water  at  that  point, 
including  interest  on  moneys  advanced  for  construction  puri)oses  (except  for  costs 
properly  allocated  to  flood  control  or  other  purposes  declared  by  the  Legislature  to 
be  nonreimbursable).  It  is  our  further  recommendation  that  the  cost  for  transporta- 
tion of  water  from  the  primary  source  to  contracting  water-using  agencies  likewise 
be  fully  recovered  with  interest. 

T'nder  such  a  policy,  no  question  of  unjust  enrichment  arises  since  all  contractors 
will  fully  iiay  for  all  benefits  received.  Any  attempt  to  impose  acreage  limitations, 
therefore,  could  be  based  only  upon  an  attempt  to  inject  a  social  philosophy  into 
an  economic  operation  and  such  action  would  result  in  many  inequities  and  great 
difficulties  in  getting  the  State  Water  Plan  into  operation.  Furthermore,  it  likely 
would  result  in  reduction  of  the  size  of  contr.icting  areas,  volume  of  water  used 
and  consequent  increase  in  unit  costs.  The  effect  of  this  could  be  abandonment  of 
some  projects  or  an  increased  burden  on  the  State's  taxpayers. 

The  project  will  develop  hydroelectric  power  in  large  quantities,  but  not  nearly 
so  large  as  the  energy  requirements  of  pumi)ing.  Accordingly,  we  believe  that  elec- 
tric energy  juoduced  by  the  project  should  l)e  fully  utilized  to  reduce  the  cost  of 
additional  energy  requirements.  The  piim;iry  function  of  the  state  water  program 
is  that  the  State  will  store  and  convey  water  to  local  areas  of  need  that  are  pre- 
pared to  repay  all  costs  to  the  State.  The  development  of  electric  power  is  incidental 
to  this  primary  function. 

In  considering  contracts,  the  first  premise  should  be  that  the  State  acts  only  as 
a  wholesaler  of  water. 

The  secon<l  should  be  that  with  the  exception  of  costs  allocated  to  purposes  spe- 
cifically designated  by  the  I^egislature  as  nonreimbursable,  the  State  should  revover 
all  moneys  advanced  for  construction  with  interest  and,  likewise,  should  recover  all 
maintenance  and  operating  costs. 

In  line  with  these  two  basic  considerations,  it  is  our  opinion  that  contracts  .should 
be  made  up  of  three  parts  in  order  to  afford  maximum  flexibility  in  handling  cost 
jiroblems  having  basically  different  characteristics  and  to  facilitate  the  changes 
that  may  be  required  over  the  years.  The  total  contract  payment  will  be  the  sum  of 
the  cost  developed  in  the  three  parts  of  the  contract  as  follows: 

Part  1.  To  cover  the  payment  to  the  State  f<)r  water  delivered  into  the  trans- 
mission facilities  which  will  convey  it  to  the  contracting  agency.  This  payment  is 
to  cover  all  costs  incurred  l>y  the  St.ite  in  conserving,  storing  and  jirotecting  the 
water  down  to  and  including  all  costs  of  those  works  necessary  to  make  deliveries 
of  water  into  the  transmission  system.  Essentially,  Part  1  payments  cover  all 
the  cost  incurred  by  the  State  in  getting  water  ready  for  delivery  at  the  "tap" — 
initially  the  Delta.  This  price  is  to  be  the  smie  for  all  who  receive  water  at  a 
given  supply  point,  but  provision  should  be  made  for  changing  the  price  from  time 
to  time  as  the  costs  of  "producing"  water  at  that  location  may  change. 

Part  2.  To  cover  all  fixed  costs  incurred  by  the  State  for  all  facilities  needed 
to  transjiort  water  to  the  contracting  agency  from  the  common  delivery  point 
selected  i»y  the  State.  These  fixed  costs  will  include  debt  service  as  set  forth  below 
under  "Debt  I{ej)ayment."  Allocations  of  capital  costs  for  jointly  used  facilities 
shall  be  made  as  set  forth  below  under  "Cost  Allocation."  The  costs  to  an  .agency 
in  Part  2  are  essentially  the  costs  of  ownership  of  water  transmission  facilities. 
Their  magnitude  depends  on  the  investment  made  by  the  State  for  works  to  trans- 
port   the    water    to    that    agency.    Provisions    should    be    made    for    readjustment    of 


COMMITTEE  REPORT  ON  WATER  PROBLEMS  A-229 

charges  uuder  this  part  as  changes  are  made  in  the  State's  investment  in  water 
transport  facilities. 

Part  3.  To  cover  all  expenses  incurred  by  the  State  in  using  the  transportation 
facilities  to  bring  the  water  to  the  agency.  Their  magnitude  depends  basically  on  the 
amount  of  water  so  transported.  They  include  all  operating,  upkeep,  and  repair  ex- 
pense as  set  forth  ])elow  under  "Operating  Costs." 

The  agency  will  sign  a  contract  with  the  State  in  which  it  connnits  itself  to 
make  the  above  contract  payment.  The  contract  normally  will  be  executed  in  ad- 
vance of  construction  by  the  State  of  the  works  needed  to  transport  water  to  the 
agency. 

Payments  under  the  contract  may  commence  with  the  start  of  construction  but 
must  begin  not  later  than  the  first  delivery  of  water  to  an  agency.  Interest  during 
construction  is  to  be  capitalized  and  the  total  capital  sum  recovered  with  interest 
in  a  period  of  50  years.  The  interest  rate  shall  be  the  same  as  that  for  the  first 
block  og  bonds  sold  and  shall  be  modified  biannually  to  conform  to  the  current 
average  interest  rate  being  ijaid  by  the  State. 

After  all  its  share  of  the  State's  fixed  costs  have  been  repaid,  an  agency  will  have 
completely  discharged  its  obligation  under  Part  2  above.  Its  total  contract  payment 
thereafter  will  be  the  sum  of  Part  1  and  Part  3. 

Operating  costs  that  are  common  to  two  or  more  agencies  are  to  be  apportioned 
between  them  on  the  basis  of  the  relative  volumes  of  water  transported  for  these 
agencies. 

Operating  costs  are  all  of  those  expenses  that  develop  out  of  the  use  of  the  water 
transportation  facilities  provided  by  the  State,  as  contrasted  with  fixed  costs  which 
are  due  to  the  existence  of  these  facilities.  Operating  costs,  therefore,  are  related 
to  volume  of  water  transported.  They  include  all  expense  incurred  in  the  upkeep 
and  repair  (but  not  betterment)  of  the  water  transportation  facilities,  and  the 
expense  incurred  in  transporting  water  through  them.  The  power,  fuel,  material, 
supplies,  labor,  tools  including  motor  vehicles,  and  services  necessary  to  keep  the 
water  safe  and  cause  it  to  flow  in  the  desired  amounts  are  the  major  items  involved. 

(Transcript  of  October  20,  1959,  page  50.) 

STATEMENT  OF  JOSEPH  JENSEN 

Metropolitan  Water  District 

On  October  2  of  this  year,  the  Board  of  Directors  of  The  Metropolitan  Water 
District  of  Southern  California  adopted  a  Water  Policy  Statement  setting  forth 
its  views  with  regard  to  the  State's  water  development  program,  particularly  with 
the  phases  of  this  program  to  which  it  is  understood  your  committee  is  directing 
its  special  attention.  A  portion  of  the  Water  Policy   Statement  follows: 

"No  facility  or  unit  of  the  State  Water  Resources  Development  System 
should  be  constructed  unless  it  is  determined  that  the  water  users  have  the 
potential  ability  to  pay,  and  will  pay,  for  the  operation,  maintenance  and  bond 
servicing  costs  computed  on  the  average  life  of  the  bonds.  In  evaluating  feasi- 
bility, weight  should  be  given  to  any  possible  recreational  benefits  of  statewide 
importance  and  possible  revenue  therefrom. 

"There  should  be  created  the  'California  Water  Authority'  consisting  of  a 
seven-member  board  to  direct  construction,  operation  and  administration  of  the 
State  Water  Resources  Development  System.  There  should  be  three  members 
from  Northern  California,  three  from  Southern  California  and  the  Director  of 
AVater  Resources  as  chairman. 

"The  principles  set  forth  in  the  amendments  submitted  by  the  Metropolitan 
Water  District  of  Southern  California  to  the  Assembly,  and  rejected,  are  still 
essential  to  Senate  Bill  No.  1106.  The  chief  of  these  principles  are: 

'Subject  to  vested  rights  and  specific  reservations  to  counties  of  origin  the 
title  of  the  State  to  the  water  it  will  contract  to  deliver,  should  be  firm  so  that 
the  water  cannot  be  recaptured  at  a  future  time  and  so  that  there  will  be 
reasonable  assurance  that  the  contractors  who  supply  the  funds  will  receive 
water. 

'In  order  that  contractors  for  this  water  can  properly  plan  for  and  finance 
their  facilities,  delivery  contracts  (except  those  of  a  temporary  nature)  should 
provide  for  permanent  service,  with  the  protection  of  the  provision  that  the 
Ivcgislature,  acting  alone,  cannot  modify  the  contracts  at  least  for  the  life  of 
the  bonds. 
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•The  provisions  for  financing  the  construction  of  the  state  water  facilities 
should  be  amended  and  made  adequate  to  assure  the  completion  of  those  works 
in  the  event  the  proceeds  of  the  bond  issue  prove  to  be  insufficient.' 

■'Water  contract  terms  should  explicitly  state  the  works  and  facilities  to  be 
built  and  made  available  to  conserve  and  transmit  firm  water  supplies  for  con- 
tracting agencies. 

"Water  contract  terms  or  water  prices  shwild  i>e  based  on  the  proportional 
use  of  the  state  water  facilities. 

"Water  contract  terms  should  not  require  payments  that  produce  revenue  in 
excess  of  that  required  for  operation,  maintenance,  necessary  replacements  and 
bond  interest  and  redemption. 

"In  the  event  of  water  shortage  all  water  from  a  luojcct  slnmld  be  prorated, 
Itasiug  such  proration  upon  present  Water  Code  i)rovisions  relating  to  water  use 
priorities. 

"Construction  schedules  and  expenditures  should  be  so  planned  that,  when 
water  is  available,  and  is  needed,  from  the  north,  the  facilities  to  carry  and 
store  it  for  distribution  in  Southern  California  shall  also  be  ready.  Bonds  should 
be  reserved  for  this  purpose." 

As  to  the  question  of  acreage  limitation,  this  matter  has  not  come  before  the 
board,  because  the  district  does  not  have  an  acreage  limitation  policy.  In  that  field 
of  water  project  policy  insofar  as  State  planning  is  concerned,  we  are  not  in  a 
position  to  express  an  opinion. 

Replying  to  your  question  of  possible  purchase  of  power  from  the  State  by  the 
Metropolitan  Water  District,  if  the  State  is  to  have  surplus  power  to  sell  from  its 
water  project  and  if  the  district  would  require  further  development  and  enlargement 
of  its  system,  we  would  undoubtedly  be  in  the  market  for  any  available  power  the 
State  has  to  sell. 

As  to  a  policy  of  proposed  preference  to  public  agencies  in  the  matter  of  marketing 
power  from  a  state  system  (in  connection  with  state  water  proj(>ct  development) 
it  is  the  district's  purpose  only  to  state  that  the  water  users  under  state  projects 
should  not  suffer  any  financial  penalty  because  of  any  preference  granted  to  either 
a  public  or  a  private  agency.  All  power  or  power  revenues  should  be  used  for  the 
benefit  of  the  state  water  facilities  and  particularly  for  use  in  pumping  water 
within  the  facilities. 

In  reply  to  your  question  about  the  willingness  of  the  Metropolitan  Water  District 
to  contract  for  amounts  of  water  at  the  price  shown  in  Bulletin  78:  at  the  direction 
of  the  board  of  directors  of  the  Metropolitan  Water  District,  the  general  manager 
and  chief  engineer  of  the  district  and  his  staff  are  now  engaged  in  a  study  of  the 
problems  in  the  importation  of  water  from  Northern  California  sources,  including 
quantities  and  prices.  These  studies  are  scheduled  to  be  comjjleted  by  January  1,  l'.)G(). 

The  Metropolitan  Water  District  is  in  a  financial  position  to  construct  the  distri- 
l)ution  facilities  to  utilize  such  water  if  the  district  may  c-ontract  with  the  State. 
When  that  time  comes,  the  district  will  be  in  a  position  to  make  such  additions  to  its 
present  distribution  sy.stem  as  will  be  necessary  to  take  such  supplemental  imported 
water. 

The  di.strict  will  finance  any  construction  program  it  enters  upon  i)y  means  of 
revenues  from  water  sales  and  district  taxes. 

As  to  proposed  escalation  of  water  rates  in  contracts,  the  Metropolitan  Water 
District  adjusts  its  water  rates  to  member  agencies  from  time  to  time  as  the  i)oarii 
of  directors  sees  the  need  therefor.  We  do  not  operate  under  a  contract  system  in 
dealing  with  our  member  agencies.  In  our  procedure,  of  course,  the  representatives 
of  the  member  agencies  have  a  voice  in  any  proposed  change  in  water  rates.  It  might 
well  be  that  in  writing  a  contract  for  state  water  some  sort  of  provision  should  be 
made  to  allow  for  increased  payments  by  water  users  or  jiower  users  to  meet 
increased  costs.  Whether  this  should  be  provided  for  by  an  escalator  clause  in  an 
original  contract  with  the  State,  or  whether  the  State  should  rely  upon  an  additional 
or  second  contract  to  meet  the  new  situation,  the  Metropolitan  Water  District  is  not 
in  a  position  to  express  an  opinion  at  this  time. 

(Transcript  of  October  20,  1959,  page  79.) 
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STATEMENT  OF  WILLIAM  S.  PETERSON 
Department  of  Water  and  Power  of  the  City  of  Los  Angeles 

The  Department  of  Water  and  Power  is  established  in  the  charter  of  the  City  of 
Los  Angeles  to  serve  water  and  electricity  for  all  purposes  within  the  City  of  Los 
Angeles.  It  owns  and  controls  its  principal  sources  of  water,  hydroelectric  and  fuel- 
generated  power  supplies.  It  purchases  water  and  some  unused  power  from  the 
Metropolitan  AVater  District  of  Southern  California,  of  which  it  is  a  founding 
member.  Electric  power  is  also  purchased  from  the  Hoover  Dam  and  power  plant 
of  the  United  States  Bureau  of  Reclamation.  The  department  co-operates  with  the 
cities  of  Pasadena,  Glendale  and  Burbank  by  the  transmission  to  each  of  them  of 
Hoover  power  over  its  high-tension  transmission  lines  from  Hoover  Dam.  The  depart- 
ment also  has  major  electric  transmission  interconnections  with  the  Southern  Cali- 
fornia Edison  Company  and  the  California  Electric  Power  Company. 

Over  two-thirds  of  the  water  presently  used  by  the  city  is  transported  by  the 
Inyo-Mono-Los  Angeles  Aqueduct,  which  water  produces  enroute  annually  a  gross 
average  in  excess  of  856,000,000  kilowatt-hours  of  power.  Less  than  a  third  of  the 
city's  water  supply  is  obtained  from  sources  requiring  pumping  such  as  underground 
water  and  water  from  the  Metropolitan  Water  District.  Local  distribution  requires 
some  pumping  to  elevations  of  use. 

The  department  has  always  looked  ahead  and  has  thus  avoided  any  water  or  power 
shortages.  From  time  to  time  the  department  has  appeared  before  your  committee 
and  other  committees  of  the  Legislature  urging  prompt  authorization,  financing  and 
construction  of  the  Feather  River  and  Delta  Diversion  Projects  in  order  that  there 
may  be  adequate  water  for  Southern  California.  We  continue  to  urge  that  water 
deliveries  to  Southern  California  begin  in  1970. 

The  financing  of  such  needed  water  development  is  afforded  by  the  Burns-Porter 
Act,  Senate  Bill  No.  1106.  This  board,  before  the  enactment  of  Senate  Bill  No.  1106, 
avocated  certain  amendments  to  clarify  its  intent  and  facilitate  the  administration 
of  funds  established  by  it  for  state  water  development.  These  amendments  were  not 
adopted.  This  board,  because  of  the  urgent  need  for  state  water  development,  believes 
that  the  bond  issue  and  financing  as  authorized  by  Senate  Bill  No.  1106  should  be 
adopted  by  the  people  and  that  lacking  the  amendments  above  mentioned,  the  Legis- 
lature, as  suggested  in  the  act,  must  first  establish  certain  of  the  broader,  basic  terms 
of  the  contracts  for  the  sale  of  water  compatible  with  the  intent  of  the  Burns-Porter 
Act. 

We  concur  in  the  Department  of  Water  Resources'  proposal  that  the  cost  of  the 
multiple-purpose  Oroville  storage  and  power  development  be  allocated  on  the  sep- 
arable cost-remaining  benefit  theory  ;  and  that  the  costs  of  the  aqueducts  from  the 
Delta,  be  allocated  on  the  basis  of  proportional-use  of  capacity. 

We  are  opposed  to  any  state  subsidy.  Rather,  we  believe  the  State  should  recover 
its  full  costs  including  repayment  of  all  capital  costs  with  interest.  All  Californians 
should  benefit  in  proportion  to  their  contributions  to  the  costs — those  that  receive  the 
benefits  should  pay,  without  subsidy,  the  costs.  Under  these  conditions,  the  problems 
of  acreage  limitation  should  disappear. 

The  project  will  develop  hydroelectric  power  in  large  quantities,  but  not  nearly 
so  large  as  the  energy  requirements  of  pumping.  Accordingly,  we  believe  that  such 
electric  energy  should  be  fully  utilized  to  reduce  the  cost  of  water  deliveries.  The 
primary  function  of  the  state  water  program  is  that  the  State  will  store  and  convey 
water  to  local  areas  of  need  that  are  prepared  to  repay  all  costs  to  the  State.  The 
development  of  electric  power  should  be  wholly  incidental  and  of  assistance  to  this 
primary  function  of  economic  water  delivery. 

It  is  understood  that  there  will  be  some  power  recovery  in  passing  over  the 
mountains  onto  the  coastal  delivery  areas.  The  Department  of  Water  and  Power 
will  be  glad  to  continue  to  work  with  the  State  toward  purchase,  sale  or  exchange 
of  power  so  as  to  produce  the  lowest  net  cost  of  water  deliveries.  It  would  appear 
that  those  local  agencies  paying  their  pro  rata  share  of  the  aqueducts,  including 
power  recovery  installations,  should  receive  proper  credit  for  the  value  of  this  power 
in  the  same  way  that  local  agencies  will  be  required  to  pay  for  necessary  pumps  and 
power  for  pumping  to  their  respective  points  of  delivery. 

The  Department  of  Water  and  Power  supports  the  preference  afforded  public 
agencies  under  Senate  Bill  No.  1106  by  the  adoption  by  that  act  of  the  provisions 
of  the  Central  Valley  Project  Act.  The  department  in  its  sale  of  power  gives  pref- 
erence to  other  public  agencies. 
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We  believe  that  costs  of  water  projects  to  provide  for  recreation  and  propagation 
of  fish  and  wildlife  slionld  not  be  charged  to  the  water  users.  Such  costs  should  be 
repaid  by  charges  for  recreational  use,  or  to  the  local  area  benefited  or,  in  some  cases 
of  statewide  interest,  be  made  nonreimbursable  and  thus  a  charge  to  all  the  people 
of  the  State. 

It  is  clear  that  contracts  must  return  with  interest  iill  capital  costs  contracted 
from  the  .$1,750  million  bond  authorization.  We  urge  that  all  capital  exi)en(iitures 
from  other  .sources,  including  the  Water  Fund,  be  returned  with  comparable  interest 
charges  and  in  comparnlile  periods  «>f  time.  This  would  make  more  workal)le  the 
provisions  of  the  Burns-Porter  Act,  Senate  Bill  No.  HOG,  which  require  the  first 
use  of  money  from  the  Water  F'und  whenever  available,  rather  than  from  bond  funds. 

We  suggest  a  tw<)-i)art  rate  under  which  local  contracting  agencies  will  return 
the  properly  allocated  capital  cost  with  interest  within  50  years.  Insofar  as  prac- 
ticable, we  believe  that  local  agencies  should  make  payments  on  the  capital  account, 
as  charges  for  bond  interest  and  redemittion  fall  due,  to  the  State.  The  dei)artment 
stands  ready  to  do  this,  as  it  has  had  to  do  on  its  own  water  and  power  projects. 
Such  a  policy  would  relieve  the  State  of  collecting  taxes  for  this  purpose  from 
others  not  so  directly  benefited.  This  should  prove  a  strong  factor  in  gaining  sni)port 
for  the  project  in  all  areas  of  the  State,  including  areas  not  so  directly  benefited. 

The  second  part  of  this  rate  structure  should  be  agreement  to  pay  to  the  State 
on  an  acre-foot  basis,  the  average  net  cost  of  water  at  the  Delta,  after  proper  credits 
for  flood  control,  power,  or  other  contributions  or  revenues,  i)lus  the  operating, 
maintenance  and  replacement  cost  of  the  aqueduct  and  pumping  plants,  to  the  point 
or  points  of  delivery  to  the  local  agencies,  also  on  a  cost  per  acre-foot  basis.  It  is 
understood  that  the  average  net  cost  of  water  at  the  Delta  will  increase  as  more 
expensive  storage  and  diversion  projects  are  constructed  to  increase  and  firm  up 
the  available  water  at  the  Delta.  The  costs  will  be  reduced  as  capital  costs  arc  repaid. 
Other  operating,  maintenance  and  replacement  costs  will  vary  through  the  years. 
The  contracts  should  jirovide  for  periodic  adjustments  to  return  to  the  State  its 
true  costs. 

It  appears  equitable  that  there  should  be  pricing  of  water  by  reaches  of  aqueduct 
■ — one  in  the  Feather  River  service  area,  one  at  the  Delta,  and  .-it  least  one  for  each 
pump  lift  in  successive  and  accumulative  stages.  As  provided  in  Senate  Bill  No.  1100. 
water  would  be  sold  by  the  State  to  local  ag<>ncies,  both  publicly  and  privately  owned, 
at  one  price  at  each  of  these  i)rice  reaches.  This  is  in  accord  with  the  policy  state- 
ment of  the  Feather  River  Project  Association   and   other  statewide  organizations. 

lender  such  a  pricing  formula,  each  local  agency  would  then  determine  its  own 
tax  and  water  pricing  policy  within  its  own  area  in  raising  the  money  neces.sary 
to  fully  repay  the  State  for  its  capital  charges,  plus  water  delivery  charges  and  the 
local  agencies'  own  costs  of  delivering  the  water  to  its  customers.  History  shows  the 
necessity  of  taxes  during  the  earlier  years  of  all  major  aqueduct  projects. 

Multiagency  organizations,  when  contracting  for  State  water  for  their  member 
organizations  or  area  use,  should  be  so  organized  that  within  the  agency  inequities 
will  not  result  and  tliat  participants  share  both  benefits  and  costs  f)n  an  equitable 
basis  in  terms  of  delivery  capacity  and  (piantities. 

We  and  other  local  agencies  make  some  distinction  in  rates  to  different  clas.ses 
of  water  service,  such  as  for  irrigations.  In  1957-58  the  department  delivered  5.2 
percent  of  its  water  for  intermittent  irrigation  use  and  1.4  percent  under  the 
schedule  for  combined  domestic  and  irrigation  service.  The  water  deliveries  after 
1070  under  the  intermittent  irrigation  schedule  will  be  substantially  nil. 

The  city  desires  contracts  for  iiernuinent  water  supply  and  urges  the  State  to 
ob.serve  the  Governor's  announced  utility  concept  of  always  providing  snifficient 
water  at  the  Delta  to  meet  every  obligation  of  its  contracts  and,  as  previously 
stated,  to  charge  the  average  net  cost  of  such  water  without  the  establislnnent  of 
certain  rights  by  constitutional  amendment.  This  method  together  with  the  financing 
therefor  written  into  the  bill  is  the  means  of  meeting  the  needs  of  the  County  of 
Origin  with  adequate  reidenishment  to  care  for  areas  of  deficiencies.  Tlie  city  and 
all  other  local  agencies  have  this  utility  obligation  to  their  customers.  Unless  the 
State  assumes  such  utility  obligation,  the  local  agencies  would  f:til  in  their  ability 
to  carry  out  their  own  local  utility  responsibility. 

The  Department  of  Water  and  Power,  as  well  as  the  City  of  Los  Angeles,  have 
the  power  to  ent<r  into  contracts  directly  with  the  State  for  water  and  power 
which  is  proposj'd  to  be  developed  i)y  the  State.  The  terms  of  sn<'li  louiracts 
siiould  be  determined  now  and  nuule  available  well  ahead  of  the  time  the  bond 
issue  is  submitted  to  the  people  in  November  IMGO. 
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The  department  is  opposed  to  any  requirement  that  the  contracts  be  subject  1o 
ratification  by  the  Lesislatui-e.  However,  as  provided  in  Senate  Bill  No.  1106,  the 
major  terms  of  such  contracts,  should  be  established  by  legislative  act  so  as  to  pro- 
vide uniformity  and  assurance  that  the  contracts  will  in  fact  be  based  on  the  "Delta 
Pool  Utility  Concept." 

(Transcript  of  October  20,  1059,  page  149) 

RESOLUTION  PRESENTED  BY  DOMER  F.  POWER 
Tulare  County  Taxpayers'  Association 

Whereas,  Tulare  County  has  sometimes  been  referred  to  as  county  of  origin 
rather  than  a  county  of  deficiency ;  and 

Whereas,  Only  a  small  portion  of  Tulare  County  is  receiving  supplemental 
water  from  the  Central  Valley  Project ;  and 

Whereas,  Txilare  County  has  an  overdraft  of  close  to  half  a  million  acre-feet 
of  water  at  the  present  time  ;  and 

Whereas,  The  California  State  Water  Plan  is  designed  to  develop  all  surplus 
water  wherever  available  and  transport  it  to  areas  of  need  thus  augmenting  any 
and  all  federal  reclamation  projects ;  and 

Whereas,  The  10.59  State  Legislature  decided  to  place  $1,750,000,000  water 
bond   issue  on    the   1960   general   election   ballot   for   the  voters'   consideration  ;   and 

Whereas,  The  measure  on  the  ballot  is  designed  to  finance  the  actual  start  of 
water  development  by  the  State  of  California  ;  now  therefore 

Be  It  Resolved:  That  the  Board  of  Directors  of  the  Tulare  County  Taxpayers' 
Association  hereby  recommends  to  all  water  agencies  that  Tulare  County  be  con- 
sidered a  county  of  deficiency  in  the  development  of  water  projects  designed  to 
transport  surplus  water  to  areas  of  deficiency  ;  and  be  it  further 

Resolved:  That  proceeds  from  sale  of  electric  energy  or  other  by-products  of 
water  development  be  utilized  to  help  retire  the  cost  of  the  project ;  and  be  it 
further 

Resolved:  That  water  from  state  projects  be  delivered  and  sold  at  a  cost  based 
on  the  use  to  which  the  water  is  to  be  put,  recognizing  the  economic  fact  that  in- 
dustrial and  domestic  users  can  afford  water  at  a  higher  cost  than  those  users 
producing  food  and  fibre ;  and  be  it  further 

Resolved:  That  the  repayment  plan  to  retire  the  bonds  to  pay  the  cost  of  Cdu- 
struction  be  such  that  the  people  receiving  the  benefits  from  such  projects  shall 
pay  for  all  costs  of  operation  and  amortize  the  original  cost  of  the  project  on  the 
basis  of  the  use  to  which  this  water  is  put. 

(Transcript  of  October  20,  1959,  page  194) 

STATEMENT  OF  LOWELL  O.  WEEKS 
Coachella  Valley  County  Water  District 

Although  this  statement  is  being  made  by  the  Coachella  Valley  County  Water 
District,  the  committee  should  understand  that,  even  though  there  are  267,000  acres 
within  the  district's  boundaries,  those  boundaries  do  not  include  all  of  the  area 
that  lies  within  the  Whitewater  River-Coachella  Valley  area  as  defined  in  Bulletin 
78.  However,  in  discussing  the  following  subjects,  we  will  attempt  to  express  the 
views  of  the  entire  area. 

We  believe,  of  course,  that  in  entering  the  field  of  water  development,  the  State 
must  do  so  upon  a  sound  financial  and  economic  basis.  This  requires  that  those 
who  use  the  water  shall  pay  all  operation  and  maintenance  costs  and  return  to 
the  State  the  aggregate  of  all  reimbursable  capital  costs  with  interest.  Through 
interest  payments  the  State  will  be  paid  for  the  use  of  its  money.  By  this 
method  of  financing  there  will  be  no  subsidy.  There  should  be  no  restriction  on 
the  amount  of  land  held  in  individual  ownership.  We,  therefore,  do  not  favor 
acreage  limitation. 

As  we  understand  the  State  Water  Plan,  it  seems  that  ultimately  more  power 
will  be  required  than  will  be  produced.  There  may  be,  during  the  early  development 
of  this  project,  some  surpluses  of  developed  power  available  for  sale.  We  believe 
that  all  power  or  power  revenues  should  be  completely  utilized  to  reduce  the  cost 
of  water  deliveries  to  the   people. 

The  quantities  of  water  shown  for  this  area  in  Bulletin  78  should  be  increa.sed 
because  of  the  following  reasons : 


A-234  COMMITTEE  REPORT  ON  WATER  PROBLEMS 

1.  To  meet  the  demand  of  residential  and  recreational  development  on  the  Salton 
Sea. 

2.  To  include  water  delivery  to  areas  along  the  new  proposed  canal  route  to 
Coachella  Valley. 

3.  To  supply  the  full  supplemental  requirement  from  the  State  Aiiueduct  System, 
permitting  return  flows  to  the  underground  to  be  availal)le  for  the  lower  valley, 
recoverable  through  wells. 

4.  Water  sources  presently  available  to  the  Whitewater  River-Coachella  Valley 
area  arc  uncertain  and  indefinite  and  appropriate  provisions  must  be  made 
to  meet  those  conditions.  The  Coachella  Valley  area  is  willing  to  contract 
for,  and  is  able  to  pay  its  fair  and  equitable  proportion  for  the  additional 
water  needed  in  this  area. 

The  current  assessed  valuation  of  the  Whitewater  River-Coachella  Valley  area  is 
in  excess  of  two  hundred  million  dollars.  It  is  anticipated  that  the  capital  works 
will  be  financed  by  the  issuance  of  bonds,  excluding  works  to  be  constructed  under 
federal  or  state  financing.  The  policy  of  the  Water  District  has  been  to  finance 
(•at)it;il  costs  from  taxes  and  to  meet  operation  and  maintenance  costs  from  water 
sales. 

The  district  submits  that  contracts  should  be  for  a  permanent  water  supply 
and  urges  the  State  to  observe  the  utility  concept  of  always  providing  water  at 
the  Delta  to  meet  every  obligation  of  its  contracts. 

We  believe  that  there  should  be  one  uniform  price  for  water  to  a  contracting 
agency  within  a  given  zone  of  the  State  Aqueduct  System.  Tliis  water  contract 
price  should  be  based  on  the  proportional  use  of  the  system,  and  the  price  should 
not  require  payments  that  produce  revenue  in  excess  of  that  reciuired  for  current 
operation  and  maintenance  and  repayment  of  reimbursable  capital  costs  with 
interest.  We  submit  that  the  need  for  a  price  differential  should  be  at  matter  to 
be  determined  within  the  local  contracting  agency. 

The  district  believes  that  the  fundamental  and  controlling  terms  of  water  con- 
tracts should  be  determined  as  soon  as  possible  in  order  that  each  contracting  agency 
will  be  able  to  inform  its  water  users  and  the  public  of  the  oontiact  conditions 
before  the  bond  issue  is  submitted  to  the  vote  of  the  people  in  November  IIXIO. 

(Transcript  of  October  20,  1959,  page  198) 

STATEMENT  OF  H.  P.  NEEDHAM 
Ventura  County 

On  the  basis  that  local  agencies  will  probably  have  to  repay  the  State  with 
interest  for  all  capital  outlay  expenditures  in  connection  with  the  State  Water  Plan 
projects  and  that  there  will  probably  be  no  subsidy  for  irrigation  at  the  State  level, 
it  is  believed  that  no  acreage  limitation  should  be  considered  in  connection  with 
these  projects.  If  irrigation  subsidy  is  granted  at  the  local  agency  level,  then  some 
form  of  flexible  limitation  might  be  considered  locally  in  allowing  a  larger  subsi<ly 
to   the  smaller  farms. 

It  is  believed  that  ample  power  is  available  from  local  distrii)ution  system  of 
Southern  California  Edison  Company  and  purcha.se  of  power  from  the  State 
should  not  be  contemplated. 

Power  should  be  marketed  on  an  interchange  basis  with  Public  Utility  Com- 
panies in  such  manner  as  to  afford  the  most  economical  combination  of  niaxiinum 
revenue  and  minimum  operating  charges. 

Categorical  reply  cannot  be  made  at  this  time  (regarding  the  amount  of  water 
we  would  contract  for),  even  though  quantities  stated  will  eventually  be  required, 
because : 

1.  It  is  not  known  who  will  be  the  local  contracting  agency  or  agencies. 

2.  Prices  stated  in  P.uUftin  7S  are  nebulous  and  subject  to  change. 
'.i.  Terms  and  form  of  contract  are  not  known. 

(The)  responsil)iIity  for  construction  of  distribution  facilities  (is)  not  yet  de- 
termined with  regard  to  contracting  agency  or  agencies,  but,  in  any  ease,  linancial 
ability    is  availalile. 

Studies  and  estinuiles  are  being  prei)ared  fi>r  tIio.se  areas  in  most  urgent  neeil 
of  water. 
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AsKiiiuiiig-  a  project  is  financed  by  bond  issue,  the  amount  of  water  set  forth  in 
contract  should  he  inviolable  for  the  life  of  the  contract,  which  presumably  would 
correspond  to  life  period  of  the  bond  issue,  unless  in  case  of  overall  water  short- 
age there  is  need  for  proration.  In  this  case,  proration  should  apply  alike  to  all 
users  including  the  areas  of  origin. 

Escalation  of  water  rates  to  cover  increased  cost  of  operation  and  maintenance 
during  the  period  of  the  w;iter  purchase  contract  might  be  acceptable  providing  such 
escalation  is  applied  equitably  and  uniformly  to  all  water  purchases.  However,  it  is 
not  considered  that  escalation  of  water  rates  should  be  considered  in  connection 
within  increased  costs  of  constructing  additional  facilities  to  supply  water  if  such 
additional  facilities  are  in  addition  to  those  contemplated  in  the  project  covered  by 
water  purchase  contract  when  executed. 

(Transcript  of  October  20,  1959,  page  189.) 

STATEMENT  OF  MRS.  RICHARD  GLASS 
League  of  Women  Voters  of  California 

For  the  past  year  the  League  of  Women  Voters  of  California,  consisting  of  59 
local  leagues  and  more  than  10,000  league  members  has  been  studying  water  re- 
sources. To  date,  we  have  agreed  that  there  is  need  for  a  statewide  water  plan  in 
California.  We  believe  that  the  State  has  a  major  role  to  play  in  developing  our 
water  resources  to  meet  our  explosive  population  growth  and  expanding  water 
demands.  While  local  agencies  have  met  many  of  our  water  supply  problems  in  the 
past,  they  do  not  have  the  financial  resources  to  build  comprehensive,  multipurpose 
projects.  In  the  past,  the  federal  government's  role  has  largely  been  limited  to  flood 
control  and  irrigation.  We  recognize  that  California  will  need  continued  federal 
assistance  in  these  functions.  However,  since  we  have  a  major  river  basin  within 
our  boundaries  and  sufficient  water  for  our  predicted  ultimate  need,  and  the  financial 
means  to  develop  our  water  resources,  the  State  is  the  logical  regional  agency  to 
meet  the  mounting  demands  for  water. 

California  league  members  are  now  engaged  in  discussing  the  problems  involved  in 
the  Burns-Porter  Act.  We  are  seeking  consensus  on  the  best  methods  of  financing 
and  repayment  for  state  projects,  on  whether  the  State  should  follow  federal  policy 
in  irrigation  and  power,  and  what  safeguards  are  necessary  to  protect  public  and 
private  interests  in  the  state  program.  In  considering  these  problems,  the  league  is 
finding  the  committee's  "Study  of  Economic  and  Financial  Policies  for  State  Water 
Projects"  most  illuminating.  As  soon  as  our  membership  has  reached  conclusions  on 
these  water  problems,  we  will  express  them  publicly  and  take  political  action  on  pro- 
prosed  state  legislation. 

To  help  our  members,  and  citizens  generally,  consider  the  crucial  water  issues  that 
face  California,  the  league  has  prepared  this  pamphlet,  "Water  Lines,"  which  we 
would  like  to  present  to  this  committee.  The  major  issues,  as  we  see  them,  are  : 

1.  What  are  the  best  methods  of  jinancing  state  water  'projects? 

The  suggestion  of  the  use  of  revenue  bonds  for  the  power  costs  of  the  state 
program  is  an  interesting  one.  Is  it  feasible  to  separate  one  function  of  a 
multipurpose  project  for  separate  financing?  Are  revenue  bonds  practicable 
in  view  of  the  long  period  from  the  start  of  a  project  and  the  actual  return  in 
revenue  from  the  sale  of  water  and  power?  Is  not  the  interest  rate  generally 
higher  on  revenue  bonds  than  on  general  obligation  bonds? 

2.  What  should  state  repayment  policies  hef 

This  seems  the  most  vital  issue  facing  the  California  water  program.  How 
much  of  the  cost  should  be  borne  by  the  beneficiary  and  how  much  by  the 
general  taxpayer?  There  are  obvious  advantages  in  requiring  as  much  reim- 
bursement by  water  users  as  possible,  such  as  curtailing  economically  unsound 
projects  and  eliminating  subsidies.  However,  when  projects  contribute  to  the 
general  welfare,  to  public  health,  safety  and  defense,  it  seems  only  right 
for  the  general  taxpayer  to  assume  some  of  the  cost.  As  the  Cooke  Commission 
pointed  out  in  1950,  there  is  a  disposition  to  apply  to  public  undertakings, 
ideas  and  practices  appropriate  to  the  private  capital  market  where  full  reim- 
bursement is  the  rule.  While  our  economic  system  is  predominantly  private, 
it  rests  on  a  foundation  of  public  investment  in  basic  facilities  such  as  roads'. 
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communications  and  schools.  The  market  mechanism  does  not  pive  us  the  com- 
plete answer.  Social  and  human  values  have  to  he  considered  as  well  as  eco- 
nomic efficiency.  The  control  of  floods  or  pollution,  for  instance,  may  not 
maximize  economic  returns  to  the  nation  hut  the  henefits  to  the  people  involved 
may  justify  the  cost.  The  meetinj,'  of  recreation  needs,  the  preservation  of  fish 
and  wildlife  may  well  he  more  important  to  the  kind  of  environment  we  want 
for  ourselves  and  our  children  than  the  cost  in  dollars  and  cents.  This  doe.s  not 
mean  we  minimize  the  importance  of  careful  economic  evaluation  of  projects 
and  the  relationship  of  government  investment  in  water  to  its  other  govern- 
ment functions. 

3.  What  is  state  policy  on  irrigation  f 

In  this  area  it  seems  likely  that  the  State  may  depart  from  federal  precedents. 
Can  the  State  afford  to  suhsidize  the  farmer  at  allV  Should  there  he  an  acreage 
limitation  on  state  water?  Should  the  State  commit  the  great  portion  of  its 
future  water  .supply  to  agriculture?  League  meml)ers  have  not  yet  decided  on 
acreage  limitation  init  they  are  concerned  with  the  prohlem  of  "undue  enrich- 
ment" of  large  landholders  and  agree  that  some  kind  of  limitation  is  desirahle 
if  there  is  an  agricultural  sul)sidy  in  state  projects.  The  chapter  on  irrigation 
repayment  in  the  committee's  study  is  most  comproliensive.  We  too  are  con- 
cerned lest  water  he  progressively  tied  to  the  land  hy  the  doctrine  of  "prior 
appropriation."  regardless  of  the  economic  utility  of  alternate  uses.  The  West's 
prohlem  has  changed  from  putting  more  land  into  production  (o  providing 
water  for  more  people,  more  industry  and  more  recreational  usage.  Will  our 
legal  system  give  us  enough  flexihility  to  make  changes  in  water  allocations  as 
circumstances  change? 

4.  What  part  will  power  play  in  state  water  development f 

Power  plays  an  important  role  in  any  multipurpose  water  project  becau.se  it  is 
a  dependable  source  of  revenue.  The  State  has  yet  to  establish  its  power  poli- 
cies. Should  it  u.se  power  revenues  as  the  federal  government  does  to  subsidize 
irrigation?  What  should  be  done  about  preference  and  pricing?  Basically,  the 
State  is  faced  with  the  question  whether  it  is  wise  to  sell  the  power  produced 
by  the  new  system  rather  than  utilize  it  internally  for  pumping  purposes.  If  it 
is  sold,  the  decision  must  be  made  whether  it  should  be  priced  at  a  minimum 
rate  to  increase  use  or  whether  it  should  be  sold  at  the  maximum  market  price 
to  secure  revenue.  Since  the  preference  clause  is  already  in  the  California 
Water  Code,  it  seems  likely  to  remain  in  effect. 

5.  What  safeguards  are  needed? 

The  league  is  concerned  that  our  Avater  laws  protect  public  as  well  as  private 
interest  in  water  resource  development.  The  very  .serious  proi)lem  of  overdraft 
of  ground  water  raises  the  question  whether  new  regulations  or  laws  are 
needed  to  control  pumping.  Some  states  do  so.  Water  experts  agree  on  the  need 
for  integrated  management  of  ground  and  surface  water.  During  last  year's 
study,  league  members  had  no  con.sensus  on  the  need  for  a  constitutional 
amendment  to  protect  water  rights  and  needs.  In  our  evaluation  of  the  Water 
Bond  Issue  we  are  now  considering  whether  the  provisions  for  validity  of  con- 
tracts and  affirmation  of  the  County  of  Origin  Law  and  Water.shed  Protection 
Act  give  adequate  protection  to  the  welfare  of  the  entire  State.  In  general, 
the  league,  after  its  study  of  the  Constitution,  is  reluctant  to  incorporate 
statutory  materi.il  into  that  lengthy  and  much-amended  document.  The  feeling 
was  evident  that  many  of  these  problems  could  be  handled  by  the  State 
Department  of  Water  Resources. 
(Transcript  of  October  20,  1959,  page  202.) 

STATEMENT  OF  WILLIAM  R.   GIANELLI 

Department  of  Water  Resources 

San  Diego  County,  because  of  its  very  nu'ager  loc.il  water  resources  and  rapidly 

increasing  water  requirements,   has   for  some   time  depended  heavily   upon   iini)orta- 

ti<uis  of  water  from  the  Colorado  River  through  the  Colorado  River  and  San  Diego 

Aqueilucts.  In  recognition  of  the  inadecjuacy  of  the  twin  barrelled  San  Diego  Aque- 
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duct  as  it  then  existed  to  support  further  growth  in  tlie  county,  the  C'nlifornia 
Legislature  of  1956  appropriated  funds  for  an  investigation  by  the  Department  of 
Water  Resources  of  alternative  aqueduct  routes  to  San  Diego  County. 

The  study  was  completed  late  in  1956  and  reported  upon  in  Bulletin  No.  61.  The 
Metropolitan  Water  District  of  Southern  California  and  the  San  Diego  County 
Water  Authority  are  now  nearing  completion  of  construction  of  the  second  a(pieduct 
substantially  as  recommended  in  Bulletin  No.  61. 

The  investigation  by  the  department  included  detailed  studies  of  the  future  growth 
of  economic  demand  for  imported  water  in  San  Diego  and  southwestern  liiversiilr 
Counties.  The  information  developed  was  incorporated  into  material  developed  for 
the  entire  Southern  California  area  as  reported  in  Bulletin  No.  78,  entitled  "Pre- 
liminary Summary  Report  on  Investigation  of  Alternative  Aqueduct  Systems  to 
Serve  Southern  California,  February,  1959."  As  we  told  your  committee  in  Los 
Angeles  yesterday,  it  was  concluded  that  the  historical  growth  in  population  and 
industry  would  continue  into  the  future,  with  the  Southern  California  area  main- 
taining its  growth  relative  to  that  of  the  State  a.s  a  whole.  It  was  also  concluded 
that  growth  in  the  service  area  of  the  San  .Joaquin  Valley-Southern  California  Aque- 
duct System  centering  around  the  metropolitan  areas  of  Los  Angeles  and  San  Diego 
would  require  such  quantities  of  water  to  sustain  it  that  by  about  1070  tli(>  full 
capacity  of  the  Colorado  River  Aqueduct  under  California's  historic  claimed  rights 
in  and  to  the  waters  of  the  Colorado  River,  would  be  utilized.  Future  expansion 
after  that  would  be  dependent  on  the  existence  and  availability  of  additional  im- 
ported water  supplies  from  Northern  California  which  could  be  furnished  by  the 
])roposed  San  Joaquin  Valley-Southern  California  Aqueduct  System. 

Studies  in  southwestern  Riverside  and  San  Diego  Counties  indicate  that  almost 
tv.'o-thirds  of  the  future  requirements  for  imported  water  therein  will  be  for  urban 
purposes.  A  major  part  of  this  urban  growth  is  expected  to  occur  in  the  southern 
portion  of  San  Diego  County.  While  the  costs  of  project  water  in  this  area  on  u 
wholesale  basis  will  be  greater  than  the  cost  of  olitaining  wholesale  quantities  locally, 
pumping  from  the  underground,  the  net  increase  in  costs  to  ultimate  urban  con 
sumcrs,  even  if  no  credit  is  given  to  local  water  supplies,  would  probably  not  exceed 
50  percent  of  the  present  cost  in  any  case,  and  in  most  instances  would  be  con- 
siderably less.  This  is  because  the  water  prices  urban  consumers  now  pay  reflect 
very  high  local  storage,  transmission,  distribution,  water  treatment,  and  customer 
accounting  expenses,  which  generally  are  reflected  in  70  to  90  percent  of  the  price 
of  water  to  consumers,  as  well  as  the  original  cost  of  producing  the  water.  Thus,  an 
increase  in  the  water  supply  cost  component  would  not,  in  itself,  cause  corresponding 
percent  increase  in  the  price  of  water  thereto. 

Within  the  range  of  costs  estimated  for  delive7-y  of  surplus  Northern  California 
water  to  Southern  California,  it  does  not  appear  that  there  would  be  any  appreciable 
variation  in  the  magnitude  of  demand  for  water  by  urban  entities  and  that  the  costs 
of  Northern  California  water  are  well  within  the  payment  ability  of  urban  water 
users. 

In  support  of  this  conclusion  with  respect  to  use  of  surplus  Northern  California 
water  for  urban  purposes,  selected  communities  in  the  Southern  California  area 
were  investigated  to  ascertain  the  present  cost  of  water  to  consumers  therein.  It 
was  found  that  the  actual  cost  of  water  as  delivered  to  the  consumers  in  the 
sampled  areas  ranged  from  a  low  of  about  $35  per  acre-foot  to  a  high  of  $168  per 
acre-foot.  The  majority  of  communities  sampled  indicated  costs  to  the  consumers 
on  the  order  of  about  $75  per  acre-foot.  These  costs  are  not  directly  comparable  to 
the  computed  costs  of  Northern  California  water,  as  they  reflect  the  many  expenses 
associated  with  distribution  beyond  the  principal  conveyance  systems.  Included 
among  these  are  costs  of  distribution,  meters  and  services,  customer  accounting, 
taxes  and  general  administrative  expense  which,  it  was  estimated,  averaged  between 
$40  and  $70  per  acre-foot.  Production,  treatment,  and  conveyance  expenses  were 
estimated  to  average  from  about  $20  to  $40  per  acre-foot.  Thus,  although  direct 
comparisons  of  present  water  costs  with  probable  future  costs  after  introduction  of 
Northern  California  water  are  difficult  to  prepare,  the  foregoing  values  would  in- 
dicate that  the  resultant  change  in  the  direct  cost  to  the  ultimate  consumer  would, 
on  the  average,  be  comparatively  small. 

Historically,  irrigated  agriculture  in  southwesteim  Riverside  and  San  Diego 
Counties  has  been  retarded  by  the  small  quantities  of  water  available  for  use.  With 
the  advent  of  imported  water  through  the  San  Diego  Aqueduct  into  San  Diego 
County,  an  increase  of  15,300  acres,  or  nearly  25  percent,  has  occurred  in  irrigated 
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acreage  in  the  coastal  portion  of  San  Diego  County  since  1950.  It  is  expected  that 
this  trend  will  continue  in  the  future.  Encroachment  of  urb.an  development  has  oc- 
curred and  is  expected  to  continue  on  existiuR  and  potential  irrigated  lands  in  this 
area.  However,  we  have  found  that  there  are  substantial  areas  of  land  in  south- 
western Riverside  and  San  Diego  Counties  adaptable  to  the  production  of  high- 
valued  crops,  wliich  lands  are  not  expected  to  be  occupied  by  urban  developments. 

In  studies  of  the  ability  of  agricultural  u.sers  to  pay  for  project  water,  the  de- 
partment developed  a  value  for  each  climatically-adapted  crop  type  in  each  portion 
of  the  service  area,  which  was  designated  "Residual  Income  Availal)le  to  Pay  for 
Water  Charges  and  Provide  Incentive  to  Farm."  As  the  term  indicates,  this  value 
expresses  in  dollars  the  amount  of  total  farm  income  remaining  to  pay  for  water 
and  to  provide  incentive  to  farm  after  all  other  farm  expenses  are  paid.  Such  values 
for  crop  types  in  the  San  Diego  service  area  are  tabulated  in  Table  1  which  is  at- 
tached at  the  end  of  this  statement. 

As  you  will  recognize,  the  tabulated  values  cannot  be  interpreted  as  ability  to  pay 
until  there  is  subtracted  for  each  an  allowance  for  incentive  to  farm.  Studies  of 
appropriate  allowances  are  presently  in  progress.  In  this  connection  and  in  view 
of  the  complexities  of  the  problem  of  determining  repayment  capacity  of  agricultural 
lands  for  irrigation  water,  and  of  the  fact  that  the  department  has  not  as  yet 
finalized  all  of  its  studies  in  this  regard,  we  would  appreciate  an  opportunity,  as 
we  expressed  previously,  to  make  a  presentation  to  your  committee  on  or  after 
November  1,  1959,  concerning  the  technical  aspects  of  repayment  capacity  studies 
and  the  results  of  our  studies  of  the  areas  that  will  receive  water  from  the  state 
water  facilities. 

Soil  and  geologic  conditions  throughout  coastal  San  Diego  County  vary  consider- 
ably, and  in  many  areas  limit  or  prevent  the  recharge  of  water  to  ground  water 
basins.  Ground  water  basins  in  this  area  are  of  limited  extent.  There  may  be  a  few 
isolated  areas  where  return  flow  from  project  water  applied  for  irrigation  purposes 
could  be  captured  and  put  to  use  by  nonproject  participants.  For  instance,  in  those 
few  areas  overlying  usable  unconiined  ground  water,  the  unconsumed  portion  of  the 
ground  water  would  percolate  to  ground  water  and  be  available  to  either  project 
participants  or  nonparticipants.  In  less  permeal)le  areas,  this  return  flow  would 
collect  in  the  water  courses  and,  similarly,  be  avaihiblc  for  diversion  and  reuse. 
Urban  areas  served  with  project  water  in  certain  instances  could  discharge  their 
sewage  to  the  underground  in  such  a  manner  tluit  it  could  be  available  for  capture 
by  irrigators  or  other  water  users  who  would  not  be  project  participants. 

The  analyses  made  in  connection  with  Bulletin  No.  78  led  to  the  conclusion,  how- 
ever, that  for  the  most  part,  return  flow  from  use  of  imported  water  in  the  San  Diego 
area  would  be  recaptured  and  used  by  the  contracting  agencies  themselves  or  by 
entities  who  pay  taxes  or  water  tolls  to  the  contracting  agencies.  In  this  service 
area,  the  majority  of  the  developed  areas  and  areas  having  access  to  the  return 
flows  are  organized  into  public  water  agencies  and  are  constituent  nieml)ers  of  the 
San  Diego  County  Water  Authority.  Thus,  any  water  not  recaptured  liy  the  original 
area  of  use  would  probably  be  either  captured  by  other  members  of  the  authority 
or  would  escape  to  the  ocean.  Thus,  we  do  not  consider  tlie  question  posed  to  be  a 
significant  problem  insofar  as  the  San  Diego  area  is  concerned. 

The  probable  project  service  area  in  coastal  San  Diego  County  is  represented  on 
nearly  all  presently  developed  lands  by  tlu'  San  Diego  County  Water  Authority  and 
its  member  agencies,  which  is,  in  turn,  a  member  of  tlie  Metropolitan  Water  Dis- 
trict of  Southern  California. 

From  the  inception  of  the  program,  principles  of  operational  and  financial  man- 
agement liave  be»n  under  informal  discussion  witli  possible  contracting  agencies  in 
an  attempt  to  crystallize  the  appropriate  and  necessary  principles.  It  is  anticipated 
that,  in  the  near  future,  many  of  .such  major  principles  will  have  been  sufiiciently 
formulated  to  permit  more  detailed  (liscu.s.sions  and  negotiations. 

The  nature  of  the  area  in  coastal  San  Diego  County  indicates  that  only  a  very 
limite(l  market  for  nonfirm  or  interrupt il)le  water  wouhl  exist.  Tlie  type  of  crops 
that  it  is  anticipated  will  I)e  grown  with  project  water,  the  limited  availability  of 
local  water,  tiie  limited  opportunity  for  artificial  recharge,  and  the  predouiiuantly 
urlian  demand  in  the  service  area  lead  to  the  conclusion  that  the  majority  of  water 
delivered  in  tlie  area  will  be  on  a  firm  delivery  basis. 

(Transcript  of  October  21,  19r»9,  page  12.) 
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STATEMENT  OF  WILLIAM  JENNINGS 
San  Diego  County  Water  Authority 

The  social  reform  aspects  of  land  limitation  and  encouragement  of  family-size 
farms  is  a  subject  of  major  importance  and  one  the  solution  of  wliicli  will  require  a 
great  deal  of  serious  study  and  analysis.  It  should  not  he  attached  to  tlie  water  pro- 
pram  as  presently  before  the  electorate  in  the  form  of  Senate  T?ill  No.  HOG.  Any 
hasty  or  abrupt  decision  will  add  such  controver.sy  to  the  debate  upon  the  proposed 
bond  issue  as  to  practically  astiure  its  defeat.  If  a  firm  policy  is  adopted  to  insure 
the  repayment  of  proportional  applicable  costs  by  the  beneficiaries  of  the  State's 
water  development  program  the  stigma  of  unjust  enrichment  will  be  avoided. 

The  San  Diego  County  Water  Authority  foresees  no  need  to  purchase  power  from 
the  State. 

As  the  overall  power  requirements  of  state  water  development  and  delivery  will 
exceed  the  amount  produced  thereby,  power  is  an  incident  to  the  main  purpose  of  the 
progr;im.  It  should  be  sold,  exchanged  or  consumed  by  the  project  to  the  best  advan- 
tage of  the  State  in  reducing  the  costs  of  operation,  maintenance,  repaii-s  and  con- 
struction of  the  needed  water  facilities. 

We  understand  the  amounts  quoted  in  Bulletin  No.  78  to  represent  costs  at  the 
de.signated  points  of  delivery  rather  than  prices.  As  such,  they  do  not  ai)pear  beyond 
the  means  of  tliis  area.  Pricing  may  be  affected  by  grants  and  nonreimbursables, 
costs  of  operation  and  maintenance,  which  may  vary  in  relation  to  quantities  de- 
livered, and  other  factors  not  completely  known  to  us  at  present.  The  question  of  the 
r.W.A.  contracting  direct  with  the  State  for  water  has  not  been  determined  as  yet 
and  will  dei)eiid  upon  what  conditions  are  imposed  by  the  Metropolitan  Water  Dis- 
trict in  connection  with  the  distribution  of  Northern  (California  water.  Considerable 
study  will  be  required  before  this  matter  can  be  decided. 

The  C.W.A.  with  an  assessed  valuation  of  .$1  ,.'^00.000,000  is  in  a  position  to  con- 
•struct  any  needed  facilities  within  our  service  area  for  the  distribution  of  future 
water  supply  from  the  north.  In  fact,  the  C.W.A.  is  now  constructing  the  second  San 
Diego  Aqueduct  at  a  cost  of  .$.'>.5  million.  This  is  a  joint  venture  in  co-operation  with 
the  Metro])olitan  AVater  District  construeting  the  northern  section  from  Ilemet  to 
San  Diego  County  at  an  additional  cost  of  $2.')  million. 

The  second  San  Diego  Aqueduct,  now  building,  is  in  fact  the  southern  end  of  the 
Feather  River  Project  and  can  be  easily  supplied  with  water  by  a  connection  with 
the  Perris  Reservoir,  12  to  15  miles  north  of  San  Diego  county  line.  We  wish  to  call 
your  attention  to  the  fact  that  while  the  Senate  P.ill  No.  1106  specifies  that  water 
will  be  delivered  into  San  Diego  (\ninty,  Bulletin  No.  7S  shows  the  terminus  at 
Perris  Reservoir  with  no  construction  or  money  spent  within  the  <'ounty.  The  San 
Diego  County  Water  Authority  has  taken  on  that  job  well  in  advance  of  our  future 
need. 

(The  commitments  to  provide  a  water  sui)ply  we  need  from  the  State  before  we 
can  linanre  and  construct  distribution  facilities  arel  its  firm  contract  to  deliver  a 
specific  quantity  through  specific  facilities  at  a  specific  location  (not  necessarily 
from  a  specific  source)  supported  by  assured  and  adequate  financing  to  make  good 
its  promise. 

The  contract  should  provide  that,  barring  temporary  shortages  resulting  from 
n.atural  deficiencies  or  act  of  God,  the  State  undertakes  to  make  the  deliveries  in  the 
quantity  and  at  the  location  contracted  for  and  warrants  that  it  will  construct  the 
conservation  and  distribution  works  reqiiiri>d  frcm  time  to  time  to  meet  its  obligation. 
It  should  also  covenant  not  to  contract  with  others  on  a  more  favorable  basis  and 
not  to  enter  into  permanent  contracts  in  excess  of  its  known  resmirces. 

Kscalation  of  water  rates  both  up  or  down  appears  to  be  fair  provided  (hat  ami)le 
opportunity  is  given  to  take  and  give  evidence  showing  the  need  to  increase  rates. 
Of  course  there  will  be  little  objection  to  decrease  in  rates.  (Transcript  of  October 
21.  mr.O,  page  71.) 

STATEMENT  OF   HOWARD  CROOK 
Orange  County  Water  District  and  Board  of  Supervisors  of  Orange  County 

In  order  that  you  may  better  tinderstand  our  attitudes  regarding  the  State's  water 
program,  I  will  reacquaint  you  with  some  of  the  activities  i)ertaining  to  water  supply 
which  are  now  in  progress  in  Orange  County. 

The  i)eoi)le  of  Orange  County,  thnnigh  their  various  water  sujiply  agencies  and 
Orange  County  A\'ater  District,  have  been   r(>ceiving  and  paying  for  large  (piantities 
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of  Colorado  Rivci-  water  from  the  facilities  of  Metropolitan  Water  District  of  South- 
ern California.  The  records  indicate  that  approximately  825,000  acre-foet  of  Colorado 
River  Avater  will  have  been  received  in  Orange  County  during  the  10-ycar  period, 
1950  to  1959,  inclusive.  This  figure  is  determined  by  totaling  actual  deliveries  to 
September  30,  1959,  and  using  estimated  figures  only  for  the  last  three  months  of  this 
year.  This  total  of  825,000  acre-feet  of  water  compares  favorably  with  the  estimated 
anticipatetl  requirement  of  approximately  080,000  acre-feet  of  imported  water  for  the 
same  10-year  period  (estimated  by)   the  Department  of  Water  Resources. 

Of  the  total  825,000  acre-feet  of  Colorado  River  water  it  is  estimated  will  have 
been  rccei\od  in  Orange  County  for  the  10-ycar  period  ending  December  31,  1950, 
approximately  530,000  acre-feet  will  have  been  used  for  ground  water  replenishment. 

The  ground  water  replenishment  program  now  being  conducted  on  an  expanded 
basis  in  the  area  of  the  Orange  County  Water  District  is  proving  to  be  most  suc- 
cessful. It  is  financed  in  the  main  with  funds  received  from  a  replenishment  assess- 
ment (locally  referred  to  as  a  "pump  tax")  levied  by  the  Board  of  Directors  of 
Orange  County  Water  District  as  authorized  by  the  1953  California  Legislature. 
Briefly,  the  main  features  of  the  1953  amendments  to  the  Orange  County  Water 
District  Act  are  the  following  : 

1.  All  water  producing  facilities  located  within  the  boundaries  of  the  district  must 
be  registered  with  the  district. 

2.  A  water  measuring  device,  capable  of  registering  the  accumulated  amount  of 
water  produced,  must  be  athxed  to  all  water  producing  facilities  except  those  with  a 
discharge  outlet  not  greater  than  two  inches  in  diameter  which  provide  water  for 
irrigation  or  domestic  use  on  an  area  not  exceeding  one  acre. 

3.  Water  production  statements  must  be  filed  for  each  water  producing  facility 
within  30  days  following  December  31  and  June  30  of  each  year,  reporting  the  total 
amount  of  water  produced  during  the  respective  six  months  periods. 

4.  A  replenishment  assessment  must  be  paid  at  the  time  of  filing  the  water  pro- 
duction statement  on  the  total  amount  of  water  produced  at  the  current  replenish- 
ment assessment  rate  per  acre-foot  levied  by  the  Orange  County  Water  District 
Board. 

5.  All  funds  collected  from  the  levy  of  the  replenishment  assessment  are  deposited 
in  a  separate  account  and  must  be  used  exclusively  for  the  acquisition  of  water  for 
replenishing  the  ground  water  supplies  of  the  district. 

6.  Each  year  the  district  must  order  an  engineering  investigation  and  report 
on  the  ground  water  supplies  of  the  district  to  be  made  in  writing  and  delivered 
to  the  district  on  or  before  the  second  Wednesday  in  March. 

7.  Each  year,  in  June,  the  board  of  directors  of  the  district  is  requirtd  to  hold 
a  public  hearing  for  the  purpose  of  determining  the  need  and  desirability  of  levying 
a  replenishment  assessment  and  fixing  the  rate  if  an  assessment  is  levied. 

The  act  provides  that  the  total  of  the  replenishment  assessment  levied  in  any  year 
shall  not  exceed  an  amount  of  money  found  to  be  necessary  to  purchase  sufficient 
water  to  replenish  the  average  annual  overdraft  for  the  immediate  past  10  water 
years,  plus  an  additional  amount  of  water  sufficient  to  eliminate  over  a  period  of 
not  less  than  10  years  nor  more  than  20  years,  the  accumulated  overdraft.  It  pro- 
vides further  that  the  replenishment  assessment  in  any  year  as  computed  and  fixed 
at  a  uniform  rate  per  acre-foot  of  water  produced  shall  not  exceed  $5.50  per  acre- 
foot  of  water  produced  except  upon  the  vote  of  eight  of  the  ten  directors  of  the 
district. 

The  two  important  features,  therefore,  involved  in  the  levy  of  the  replenishment 
assessment  are  first,  the  determination  of  the  amount  of  water  to  be  acquired  for 
ground  water  replenishment,  and  second,  the  estimate  of  ground  water  production 
during  the  fiscal  year  for  which  the  assessment  is  levied.  Assuming  the  board  of 
directors  of  the  district  finds  and  determines  the  amount  of  water  to  be  acquired 
is  70,000  acre-feet,  if  the  prevailing  price  of  water  from  the  facilities  of  Metropolitan 
Water  District  is  $12  per  acre-foot,  then  the  amount  of  money  to  be  raised  is 
70,00Ox$12=$S40,000.  If  the  ground  water  production  is  estimated  to  be  210,000 
acre-feet,  the  replenishment  assessment  will  be  $840,000  divided  by  210,000  acre- 
feet  estimated  production,  or  $4.  However,  since  the  Orange  County  Water  District 
Act  requires  that  "in  computing  and  fixing  the  replenishment  assessment  rate  there 
shall  be  allowed  10  percent  for  delinquencies."  we  divide  $4  by  90  percent  and 
arrive  at  a  replenishment  assessment  rate  of  $4.44. 
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STATEMENT  OF  WILLIAM  JENNINGS 
San  Diego  County  Water  Authority 

Tlip  social  reform  aspects  of  land  limitation  and  encouraKiMncnt  of  family-size 
farms  is  a  subject  of  major  importance  and  one  the  solution  of  wliirh  will  require  a 
Kreat  deal  of  serious  study  and  analysis.  It  should  not  he  attached  to  the  water  pro- 
gram as  presently  before  the  electorate  in  the  form  of  Senate  Bill  No.  HOG.  Any 
hasty  or  abrupt  decision  will  add  such  controversy  to  the  debate  upon  the  propo.sed 
bond  issue  as  to  practically  assure  its  defeat.  If  a  firm  policy  is  adopted  to  insure 
the  repayment  of  proportional  applicable  costs  by  the  beneficiaries  of  the  State's 
water  develoi)ment  program  the  stigma  of  unjust  enrichment  will  be  avoided. 

The  San  Diego  County  Water  Authority  foresees  no  need  to  purchase  power  from 
the  State. 

As  the  overall  power  requirements  of  state  water  development  and  delivery  will 
exceed  the  amount  produced  thereby,  power  is  an  incident  to  the  main  purpose  of  the 
program.  It  should  be  sold,  exchanged  or  consumed  by  the  project  to  the  best  advan- 
tage of  the  State  in  reducing  the  costs  of  operation,  maintenance,  rep:iii-s  and  con- 
struction of  the  needed  water  facilities. 

We  understand  the  amounts  quoted  in  Bulletin  No.  78  to  represent  cn.its  at  the 
designated  points  of  delivery  rather  than  prices.  As  such,  they  do  not  appear  beyond 
the  means  of  this  area.  Pricing  may  be  affected  by  grants  and  nonreimbui-sables, 
costs  of  operation  and  maintenance,  which  may  vary  in  relation  to  quantities  de- 
livered, and  other  factors  not  completely  known  to  us  at  present.  The  question  of  the 
CW.A.  contracting  direct  with  the  State  for  water  has  not  been  determined  as  yet 
and  will  (l<Mieiid  uiion  what  conditions  are  imposed  by  the  ^Metropolitan  Water  Dis- 
trict in  connection  with  the  distribution  of  Northern  California  water.  Considerable 
study  will  be  required  before  this  matter  can  be  decided. 

The  CW.A.  with  an  assessed  valuation  of  .$1  ,.300.000.000  is  in  a  position  to  con- 
struct any  needed  facilities  within  our  service  area  for  the  distribution  of  future 
water  sujiply  from  the  north.  In  fact,  the  CW.A.  is  now  constructing  the  second  San 
Diego  Aqueduct  at  a  cost  of  .$.%  million.  This  is  a  joint  venture  in  co-operation  with 
the  Metropolitan  Water  District  constriicting  the  northern  section  from  Ilemet  to 
San  Diego  County  at  an  additional  cost  of  ^2~)  million. 

The  second  San  Diego  Aqueduct,  now  building,  is  in  fact  the  southern  end  of  the 
Feather  Hiver  Project  and  can  be  easily  supplied  with  water  by  a  connection  with 
the  Pen-is  Beservoir,  12  to  l.T  miles  north  of  San  Diego  county  line.  We  wish  to  call 
your  attention  to  the  fact  that  while  the  Senate  Bill  No.  1106  specifies  that  water 
will  be  delivered  into  San  Diego  C)unty,  Bulletin  No.  7S  shows  the  terminus  at 
Perris  Reservoir  with  no  construction  or  money  spent  within  the  county.  The  S.-in 
Diego  County  Water  Authority  has  taken  on  that  job  well  in  advance  of  our  future 
need. 

(The  commitments  to  provide  a  water  supply  we  need  from  the  State  before  we 
can  finance  aiul  construct  distribution  facilities  arel  its  firm  contract  to  deliver  a 
specific  quantity  through  specific  facilities  at  a  specific  location  (not  necessarily 
from  a  specific  source)  supported  by  assured  and  adequate  financing  to  make  good 
its  promise. 

The  contract  .should  provide  that,  barring  temporary  shortages  resulting  from 
natural  deficiencies  or  act  of  God.  the  State  undertakes  to  make  the  deliveries  in  the 
quantity  and  at  the  location  contracted  for  aiul  warrants  that  it  will  construct  the 
conservjition  and  distribution  works  required  from  time  to  time  to  meet  its  obligation. 
It  should  al.so  covenant  not  to  contract  with  others  on  a  more  favorable  basis  and 
not  to  enter  into  permanent  contracts  in  excess  of  its  known  resources. 

Kscalation  of  water  rates  both  up  or  down  appears  to  be  fair  pro\  ided  that  ample 
opportunity  is  given  to  t;ike  and  give  evidence  showing  the  need  to  increase  rates. 
Of  course  there  will  be  little  objection  to  decrease  in  rates.  (Transcript  of  October 
21.  mr.I),  page  71.) 

STATEMENT  OF   HOWARD  CROOK 
Orange  County  Water  District  and  Board  of  Supervisors  of  Orange  County 

In  order  that  you  may  better  understand  our  attitudes  regarding  the  State's  water 
program,  I  will  reacquaint  you  with  some  of  the  activities  i)ertaining  to  water  sujiply 
which  are  now  in  progress  in  Orange  County. 

The  |»eople  of  Orange  County,  through  their  various  water  sujiply  agencies  and 
Orange  County  Water  District,  have  been  receiving  and  jiaying  for  large  (piantities 
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of  Colorado  River  water  from  the  facilities  of  Metropolitan  AVater  District  of  South- 
ern California.  The  records  indicate  that  approximately  825,000  acre-feet  of  Colorado 
River  water  will  have  been  received  in  Orange  County  during  the  10-year  period, 
1950  to  1959,  inclusive.  This  figure  is  determined  by  totaling  actual  deliveries  to 
September  80,  1959,  and  using  estimated  figures  only  for  the  last  three  months  of  this 
year.  This  total  of  825,000  acre-feet  of  water  compares  favorably  with  the  estimated 
anticipated  requirement  of  approximately  080,000  acre-feet  of  imported  water  for  the 
same  10-year  period  (estimated  by)   the  Department  of  Water  Resources. 

Of  the  total  825,000  acre-feet  of  Colorado  River  water  it  is  estimated  will  have 
been  recei\ed  in  Orange  County  for  the  10-year  period  ending  December  31,  1959, 
approximately  530,000  acre-feet  will  have  been  used  for  ground  water  replenishment. 

The  ground  water  replenishment  program  now  being  conducted  on  an  expanded 
basis  in  the  area  of  the  Orange  County  Water  District  is  proving  to  be  most  suc- 
cessful. It  is  financed  in  the  main  with  funds  received  from  a  replenishment  assess- 
ment (locally  referred  to  as  a  "pump  tax")  levied  by  the  Board  of  Directors  of 
Orange  County  Water  District  as  authorized  by  the  1953  California  Legislature. 
Briefly,  the  main  features  of  the  1953  amendments  to  the  Orange  County  Water 
District  Act  are  the  following  : 

1.  All  water  producing  facilities  located  within  the  l)oundaries  of  the  district  must 
be  registered  with  the  district. 

2.  A  water  measuring  device,  capable  of  registering  the  accumulated  amount  of 
water  produced,  must  be  affixed  to  all  water  producing  facilities  except  those  with  a 
discharge  outlet  not  greater  than  two  inches  in  diameter  which  provide  water  for 
irrigation  or  domestic  use  on  an  area  not  exceeding  one  acre. 

3.  Water  production  statements  must  be  filed  for  each  water  producing  facility 
within  30  days  following  December  31  and  June  30  of  each  year,  reporting  the  total 
amount  of  water  produced  during  the  respective  six  months  periods. 

4.  A  replenishment  assessment  must  be  paid  at  the  time  of  filing  the  water  pro- 
duction statement  on  the  total  amount  of  water  produced  at  the  current  replenish- 
ment assessment  rate  per  acre-foot  levied  by  the  Orange  County  Water  District 
Board. 

5.  All  funds  collected  from  the  levy  of  the  replenishment  assessment  are  deposited 
in  a  separate  account  and  must  be  used  exclusively  for  the  acquisition  of  water  for 
replenishing  the  ground  water  supplies  of  the  district. 

6.  Each  year  the  district  must  order  an  engineering  investigation  and  report 
on  the  ground  water  supplies  of  the  district  to  be  made  in  writing  and  delivered 
to  the  district  on  or  before  the  second  Wednesday  in  March. 

7.  Each  year,  in  June,  the  board  of  directors  of  the  district  is  requirt  d  to  hold 
a  public  hearing  for  the  purpose  of  determining  the  need  and  desirability  of  levying 
a  replenishment  assessment  and  fixing  the  rate  if  an  assessment  is  levied. 

The  act  provides  that  the  total  of  the  replenishment  assessment  levied  in  any  year 
shall  not  exceed  an  amount  of  money  found  to  be  necessary  to  purchase  sufficient 
water  to  replenish  the  average  annual  overdraft  for  the  immediate  past  10  water 
years,  plus  an  additional  amount  of  water  sufficient  to  eliminate  over  a  period  of 
not  less  than  10  years  nor  more  than  20  years,  the  accumulated  overdraft.  It  pro- 
vides further  that  the  replenishment  assessment  in  any  year  as  computed  and  fixed 
at  a  uniform  rate  per  acre-foot  of  water  produced  shall  not  exceed  $5.50  per  acre- 
foot  of  water  produced  except  upon  the  vote  of  eight  of  the  ten  directors  of  the 
district. 

The  two  important  features,  therefore,  involved  in  the  levy  of  the  replenishment 
assessment  are  first,  the  determination  of  the  amount  of  water  to  be  acquired  for 
ground  water  replenishment,  and  second,  the  estimate  of  ground  water  production 
during  the  fiscal  year  for  which  the  assessment  is  levied.  Assuming  the  board  of 
directors  of  the  district  finds  and  determines  the  amount  of  water  to  be  acquired 
is  70,000  acre-feet,  if  the  prevailing  price  of  water  from  the  facilities  of  Metropolitan 
Water  District  is  $12  per  acre-foot,  then  the  amount  of  money  to  be  raised  is 
70,00Ox$12=$S40,00O.  If  the  ground  water  production  is  estimated  to  be  210,000 
acre-feet,  the  replenishment  assessment  will  be  $S4O,O0O  divided  by  210,000  acre- 
feet  estimated  production,  or  $4.  However,  since  the  Orange  County  Water  District 
Act  requires  that  "in  computing  and  fixing  the  replenishment  assessment  rate  there 
shall  be  allowed  10  percent  for  delinquencies,"  we  divide  $4  by  90  percent  and. 
arrive  at  a  replenishment  assessment  rate  of  $4.44. 
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The  Orance  County  Water  District  received  its  tirst  delivery  of  Colorado  River 
water  for  ground  water  replenishment  in  August  of  1949.  By  September  30,  1959. 
a  total  of  ;j22,230  acre-feet  of  Colorado  River  water  had  been  purchased  and  received 
for  this  purpose.  Not  all  of  this  water  was  purchased  from  replenishment  funds. 
Before  the  replenishment  assessment  program  went  into  effect,  both  the  Orange 
County  Water  District  and  Orange  County  Flood  Control  District  had  purclinscd 
water  from  general  funds,  and  Orange  County  Water  District  is  continuing  to  pur- 
chase water  not  only  from  the  replenishment  fund,  but  with  general  fund  moneys 
as  provided  in  the  district  act  and  as  approved  by  the  board  of  directors  of  the 
district. 

At  the  end  of  the  water  season  (October  1  to  September  30)  1943-44.  the  average 
elevation  of  water  levels  in  wells  in  the  district  basin  was  23.G  feet  above  sea  level. 
Sixteen  years  later,  at  the  end  of  the  water  season  1949-.">0,  the  average  elevation 
of  water  levels  had  lowered  to  10.3  feet  below  sea  level.  Tlie  34-foot  drop  in  water 
levels  during  this  period  occurred  just  prior  to  the  first  purchases  of  Colorado  River 
water  for  ground  water  reidenishment.  It  is  also  significant  to  note  that  during  the 
first  few  years  that  Colorado  River  water  was  imported  for  ground  water  replenish- 
ment, the  limited  purclia.ses  did  not  h;ilt  the  further  lowering  of  ground  water  eleva- 
tions. However,  as  funds  from  the  replenisliment  assessments  became  available  for 
the  purcha.se  of  Colorado  River  water  in  larger  (luantities  to  replenish  the  ground 
water  supply,  by  the  end  of  the  1957-1958  season,  average  ground  water  elevations 
had  been  raised  to  those  that  prevailed  at  the  end  of  the  1949-19."j0  season. 

E.xperience  from  the  time  of  the  levy  of  the  first  replenishment  assessment  to  date 
indicates  to  a  great  extent  that  farmers  are  producing  better  crops  with  smaller, 
well-planned  applications  of  water.  M.-iny  farmers  have  stated  that  with  water 
meters  on  their  wells  and  having  to  pay  the  replenishment  assessments  on  the  pro- 
duction of  ground  water,  they  are  for  the  first  time  in  their  farming  operations 
giving  careful  consideration  to  their  water  usage.  Some  of  the  industrial  plants, 
where  in  former  years  water  was  used  once  and  then  dumped  in  the  sewer,  have 
re-engineered  their  operations  and  are  successfully  reusing  their  water  many  times 
befort  dumping  it  in  the  sewer.  Other  industrial  plants  have  indicated  their  willing- 
ness to  place  spreading  ponds  in  operation  so  that  they  can  return  efiluent  water  to 
the  ground  water  supplies  whenever  analysis  indicates  the  water  is  of  such  quality 
that  it  should  be  conserved.  Water  conservation  practices  such  as  these  are  no  doubt 
the  result  of  higher  costs  of  water. 

A  recent  survey  in  our  area  reveals  that  the  average  cost  of  producing  ground 
water  for  agricultural  use  is  $9.30  per  acre-foot.  When  the  replenishment  assess- 
ment of  .$4.30  (current  rate)  is  added,  the  average  cost  is  increased  to  .$13.(iO  per 
acre-foot.  It  is  indicated  that  the  cost  of  producing  water  for  urban  uses  is  approxi- 
mately the  same,  even  though  most  of  the  water  produced  must  b«'  i)laced  in  distriliu- 
tion  systems  under  pressure.  This  is  due  to  more  constant  production  and  the 
resulting  much  larger  volume  in  production  per  unit.  As  the  cost  of  water  increases, 
it  appears  that  a  definite  trend  develops  to  use  water  to  the  optimum  rather  than 
to  the  maximum.  I  believe  from  this  trend  in  our  area  we  can  conclude  that  if 
water  to  agriculture  or  industry  is  subsidized  to  provide  a  low  cost  to  the  user, 
larger  a<iueducls  will  have  to  be  built  to  carry  excess  water  to  provide  for  maximum 
rather  than  optimum  use. 

Ixtcated  in  Orange  County  and  outside  the  boundaries  of  the  Orange  County 
Water  District  arc  large  areas  of  heretofore  unwatered  lands.  Plans  are  now  de- 
veloping for  the  utilization  of  much  of  these  lauds  for  urban  use.  Practically  all  of 
these  lands  have  l)een  annexed  or  are  in  the  process  of  l)eing  annexed  to  the  Metro- 
|)olitan  Water  District.  Much  or  probably  all  of  the.se  lauds  .-ire  so  located  tiiat, 
with  adequate  water  supply  available,  they  will  have  great  potentials  to  offer  for 
hoinesites  as  well  as  industry  and  commerce. 

Now,  as  to  our  attitudes  in  regard  to  the  State  Water  Resources  Development 
System. 

We  believe  Metropolitan  Water  District  facilities  should  be  used  to  distribute 
Northern  C;ilifornia  water  to  Or.mge  County  agencies.  That  portion  of  Orange 
County  whicli  contains  in  excess  of  99.2  percent  of  our  total  assessed  tangible 
values  has  Im-cu  .innexed  to  and  is  a  part  of  the  Metroitoljtan  Water  District  of 
Southern  Californi;i.  T'p  to  July  1,  1959,  Metroiiolitan  had  delivered  a  total  of 
3.S(;;>,945  acre-feet  of  (^(dorado  River  water,  of  which  S2T,n.33  acre-feet,  or  21.4 
percent  of  the  total  deliveries,  came  into  Orange  County.  Our  county  is  located  many 
miles  from  both  the  I'.alboa  Terminus  and  the  Perris  Reservoir  of  the  proposed  Sim 


COMMITTEE  RErOUT  ON  WATER   I'KOlUiEMS  A-243 

Joaquin  Valley-i-^outhoru  California  Aqueduct  System.  Connecting  water  convey- 
ance facilities  from  either  of  these  two  termini  into  Orange  County  to  serve  Orange 
County  water  requirements  Avould  probably  not  be  economically  sound.  We  believe 
it  would  be  most  unwise  to  consider  any  duplication  of  the  existing  water  convey- 
ance facilities  of  Metropolitan  which  are  already  constructed,  or  those  authorized 
to  be  constructed,  to  deliver  water  to  our  area.  These  existing  facilities  of  Metro- 
politan can  be  supplemented  in  the  future  as  needed  to  deliver  adequate  water  to 
meet  the  supplemental  water  requirements  of  the  various  water  distribution  agencies 
within  Orange  County,  including  the  water  necessary  for  ground  water  replenish- 
ment. AVe  are  looking  to  Metropolitan  Water  District  of  Southern  California  to  be 
the  contracting  agency  for  water  from  state  constructed  facilities  and  for  delivery 
of  this  water  to  our  area  as  needed. 

As  we  understand  the  Feather  River  and  Delta  diversion  projects,  they  will  in 
the  main  be  power-consuming  projects  rather  than  power-producing  projects.  There 
may  be,  in  the  development  of  these  projects,  certain  short  periods  of  time  when 
surpluses  of  power  are  available  for  sale.  When  and  if  this  situation  develops,  if 
not  tied  into  some  kind  of  favorable  power  exchange  arrangements,  the  power  should 
be  marketed  to  produce  the  greatest  advantage  to  the  water  users  of  the  system. 

We  believe  all  users  of  water  from  the  state  system  should  pay  for  the  service 
at  the  same  rate  and  that  no  price  differentials  should  be  established  for  different 
uses  of  water. 

A  system  closely  paralleling  a  suggested  zone  pricing  system  for  water  delivered 
from  state  aqueducts  is  being  used  in  Orange  County  for  both  water  and  sewage  main 
line  conveyance  systems  in  which  more  than  one  agency  is  participating.  In  one  of  the 
water  supply  systems  in  operation  in  our  area,  for  example,  there  are  three  partici- 
pating agencies.  The  respective  take-out  points  for  the  three  agencies  are  three, 
six  and  12  miles  distant  from  the  head  end  of  the  line  where  the  Colorado  River 
water  supply  is  available.  Each  agency  has  estimated  its  water  requirements  from 
this  supply  for  the  year  1979.  The  system  is  designed  to  deliver  these  total  ultimate 
requirements.  Each  agency  owns  and  is  paying  for  its  capacity  share  in  each  section 
of  the  line  required  to  deliver  water  to  its  respective  turn  out  points.  In  other  words, 
each  agency  owns  certain  definite  capacity  rights  in  one  or  more  of  the  sections 
of  the  system,  and  only  in  those  sections  required  for  its  water  delivery  service. 
By  this  method,  each  agency  is  guaranteed  a  certain  annual  proportional  use  in  the 
line,  and  its  capacity  in  the  line  is  available  to  the  agency  when  its  requirements 
for  water  reach  anticipated  demands. 

There  is  also  a  county-wide  main  line  sewage  collection  system  in  operation  in 
Orange  County,  embracing  approximately  .300  miles  of  pipe  lines  complete  with 
treatment  plants  and  a  7,000-foot  ocean  outfall.  This  system  is  owned  and  operated 
by  approximately  33  public  agencies.  The  entire  system  is  operated  as  a  joint  ven- 
ture with  each  agency,  or  in  some  instances  groups  of  agencies,  owning  capacity 
rights  in  those  facilities  necessary  to  serve  their  respective  anticipated  requirements 
and  areas.  We  believe  a  method  such  as  this  should  be  considered  in  determining 
distribution  of  capital  costs,  including  interest  for  repayment  purposes  to  the  bene- 
ficiaries of  the  State's  water  system. 

It  would  appear  that  the  State  could  and  probably  should  consider  selling  water 
to  both  public  and  private  agencies  where  either  power  of  taxation  exists  or  where 
careful  investigation  indicates  ability  to  pay  all  costs  can  be  assured.  It  would  also 
appear  that  under  other  than  short-term  conditions  power  requirements  will  exceed 
power  production,  and  that  some  kind  of  power  exchange  arrangements  may  prove 
to  provide  the  greatest  advantage  to  water  users  as  a  whole. 

We  believe  that  the  policies  and  principles  pertaining  to  terms  and  conditions  of 
contracts  should  be  established  at  the  earliest  possible  date — preferably  long  before 
the  vote  on  the  bond  issue. 

In  order  to  accomplish  this  objective,  and  time  is  of  the  essence,  it  appears  that 
these  determinations  can  be  made  more  expediently  by  the  administrative  branch  of 
our  government.  These  determinations,  of  course,  must  be  within  the  framework  of 
any  effective  determinations  previously  established  by  the  Legislature. 

When  policies  and  principles  pertaining  to  terms  and  conditions  of  contracts  are 
adopted,  it  appears  that  to  wait  for  ratification  of  each  contract  by  the  Legislature 
might  hinder  rather  than  expedite  the  orderly  development  of  the  system  and  early 
deliveries  of  water  therefi'om. 

(Transcript  of  October  21,  1959,  page  127.) 
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STATEMENT  OF  JOHN  W.  BRYANT 
Riverside  County 

We  believe  tlint  acieaj;e  limitation  as  presently  applied  liy  the  Bureau  of  Recla- 
mation is  outdated  and  cannot  Ite  applied  to  mecli:inized  agriculture  in  the  State 
of  California.  Statements  have  been  made  that  as  lonj;  as  all  lands  ret*eiving  water 
under  the  state  water  program  sign  contracts  for  the  delivery  of  water  and  the 
repayment  of  construction  costs  proportionate  thereto  that  acreage  limitation  does 
not  have  to  be  considered.  We  do  not  entirely  agree  with  this  statement.  We  wish 
to  point  out  that  in  the  case  of  large  acreages  there  will  be  unjust  enrichment  far 
beyond  that  on  the  average  size  farms  served.  Therefore,  it  would  seem  to  us  en- 
tirely proper  that  some  assessment  be  made  over  and  above  the  contract  price  for 
water  on  large  acreages.  We  are  not  prepared  to  recommend  the  acreage  limitation 
beyond  which  this  assessment  should  be  made,  but  feel  this  is  a  question  that  shouhl 
be  determined  through  study  and  consultation  by  your  committee,  the  Legislature 
and  the  Department  of  Water  Resources. 

The  projects  authorized  by  Senate  Bill  No.  HOG  are  for  the  purposes  of  develop- 
ing ade(iuate  water  supply  and  delivery  to  areas  of  need.  The  development  of  power 
is  incidental  to  the  program  and  when  completed  the  California  Water  Plan  will 
be  a  power  consuming  program.  However,  it  is  recognized  that  there  will  be  periods 
during  which  there  will  be  a  surplus  of  power.  It  is  our  opinion  that  the  power 
developed  from  tlie  authorized  projects  should  be  sold,  exchanged  or  consumed  in  a 
manner  most  bendicial  to  the  program  to  reduce  tlie  cost  of  water  to  the  consumer. 

We  are  not  prepared  to  answer  at  this  time  (regarding  our  willingness  to  con- 
tract for  the  amounts  of  water  shown  at  the  price  shown  in  Bulletin  78).  The 
supervisors  have  requested  that  a  study  be  made  within  the  county  to  determine 
the  amounts  of  water  that  will  be  required  and  this  study  is  now  being  made.  It 
is  anticipated  that  we  will  have  the  answer  to  this  question  by  early  spring  of  lOGO. 
Indications  are  that  the  county  or  districts  within  the  county  will  be  willing  to 
contract  for  the  amounts  which  can  be  supported  by  the  present  study. 

(Transcript  of  October  21,  lO.jU,  page  14.").) 

STATEMENT  OF  EDWIN  PRESSEY 
San  Diego  County  Farm  Bureau,  Inc. 

Electric  power  developed  in  the  State  Water  Plan  should  be  sold  at  full  market 
value.  There  will  not  be  sufficient  power  developed  to  equal  the  power  needed,  so 
power  sold  should  bring  as  high  a  market  value  as  possible.  In  this  way  those  who 
are  purchasing  the  water  will  pay  the  costs  of  water  and  not  be  involved  in  selling 
power  at  le.';s  than  it  is  worth. 

Recreation  values  developed  in  the  State  Water  Plan  should  be  evaluated  in  their 
relationship  to  the  future  needs  and  growth  of  the  State,  and  such  values  should  be 
charged  to  recreation  and  not  to  water  costs. 

Much  of  the  lake  frontage  and  improved  streams  could  be  developed  on  a  lease 
basis,  which  would  return  money  to  the  State  to  help  pay  for  the  water  project. 
All  the  incidental  values  of  the  project  could  be  so  managed  as  to  return  to  the 
State  financial  assistance  to  keep  the  cost  of  project  water  to  the  most  realistic 
figure. 

There  should  be  no  acreage  limitation  ;  because  any  such  regulation  is  not  demo- 
cratic or  economically  feasible.  Any  limitation  on  the  size  of  a  farm  or  use  of 
water,  establishes  a  principle  of  regulation  tliat  may  have  no  end.  The  practic.il 
application  of  such  a  regulation  is  quite  involved,  and  often  results  in  not  even 
coming  near  to  accomplishing  the  results  tiiat  those  who  advocate  such  regulations 
desire.  It  can  bumper  water  development,  hurt  both  small  and  large  farmer,  cause 
impossible  conditions  in  water  districts  that  require  supplemental  water  but  are  at 
present  serving  all  their  water  users  in  a  satisfactory  manner. 

If  the  users  of  water  pay  their  just  share  of  its  costs,  then  any  acreage  limita- 
tions are  not  needed.  Besides  tlie  danger  is  in  aicepting  the  principle  that  acreage 
can  be  limited.  If  acreage  can  l)e  limited,  the  plats  of  land  could  be  reduced  to  an 
ultimate  end  of  small  uneconomic  size  that  would  recpiire  subsidy. 

(Transcript  of  October  21,  1959,  page  154.) 
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STATEMENT  OF  JAMES  H.  KRIEGER 
Western  Municipal  Water  District 

Four  special  agencies  are  responsible  for  making  available  most  of  the  supple- 
mental water  in  Riverside  County.  These  are  Palo  Verde  Irrigation  District, 
Coachella  Valley  County  Water  District,  Eastern  Municipal  Water  District  and 
Western  Municipal  AVater  District  of  Riverside  County.  All  of  these  agencies  deliver 
Colorado  River  water  to  the  lands  within  their  service  area.  Each  was  created  by 
the  vote  of  the  people,  and  is  governed  by  its  own  board  of  elected  officers  who 
speak  for  it.  None  of  them  are  under  the  control  of  the  County  of  Riverside.  If 
and  when  the  County  of  Riverside,  as  such,  contracts  for  and  delivers  water  it  will 
be  to  some  area  not  included  in  one  of  the  existing  public  agencies,  and  of  course 
the  question  which  must  then  be  asl\ed  is  whether  such  an  area  has  the  water  con- 
sumption and  assessed  valuation  which  will  enable  it  to  contract  with  the  State 
through  the  county  government. 

Two  agencies,  namely.  Eastern  Municipal  Water  District  and  Western  Municipal 
Water  District  of  Riverside  County  are  members  of  the  Metropolitan  Water  Dis- 
trict of  Southern  California.  One  agency,  the  Coachella  Valley  County  Water  Dis- 
trict, imports  Colorado  River  water  through  the  All  American  Canal,  and  is  under 
certain  quantitative  limitations.  These  three  agencies  have  a  real  interest  iu  the 
Feather  River  Project  and  the  contracts  to  be  entered  into  between  the  State  and 
water  distributing  agencies.  Even  though  Western  Municipal  Water  District  of 
Riverside  County  expects  that  the  Metropolitan  Water  District  of  Southern  Cali- 
fornia will  be  the  contracting  agency  for  all  of  its  members,  we  believe  the  view 
of  the  contracting  parties  should  be  given  full  weight  and  careful  consideration. 
With  this  bacicground,  we  wish  to  make  the  following  observations : 

First:  The  California  Water  Resources  Development  Bond  Act  (Senate  Bill 
No.  1106)  is  in  no  way  a  perfect  piece  of  legislation.  On  the  contrary,  Southern 
California  interests  have  felt  for  many  years  that  a  constitutional  amendment  was 
the  only  way  in  which  its  interests  could  be  adequately  protected.  We  were  asked  to 
retreat  from  this  position  and  finally  did  so. 

Then  the  Legislature  passed  Senate  Bill  No.  1106,  but  you  will  remember  that  the 
bill  was  amended  time  and  time  again  in  the  Senate.  When  the  Assembly  con- 
sidered it,  it  was  on  a  take-it  or  leave-it  basis.  The  Senate  implied  that  it  would 
not  pass  any  water  legislation  unless  the  Assembly  took  the  bill  as  presented  with- 
out any  changes.  This  ultimatum  went  so  far  that  even  clarifying  amendments 
were  not  welcome.  The  result  is  an  act  with  many  uncertainties  and  ambiguities. 
For  that  reason,  we  believe  the  Governor  should  call  a  special  session  of  the  Legis- 
lature and  correct  these  deficiencies.  We  are  not  requesting  that  the  spirit  and 
philosophy  of  the  act  be  changed,  even  though  we  may  disagree  with  it,  but  only 
that  it  be  made  an  understandable,  workable  piece  of  legislation. 

Second:  We  believe  that  the  act  should  be  tested  for  its  constitutionality.  It  is 
our  understanding  that  reputable  bond  counsel  iu  both  the  north  and  .south  agree 
that  they  will  not  issue  a  legal  opinion  regarding  the  validity  of  the  bonds  until 
the  act  is  tested  before  the  Supreme  Court  as  to  constitutionality.  We  believe  that 
there  is  general  agreement  that  the  act  should  be  tested.  The  only  question  is  whether 
it  should  be  tested  before  the  1960  election  or  after.  We  believe  it  should  be  tested 
before  the  people  vote  on  it.  The  chances  of  passing  the  act  are  increased  im- 
measurably if  the  people  know  the  act  meets  the  test  of  constitutionality.  Further- 
more, if  there  should  be  deficiencies  in  the  act  they  could  be  corrected  at  a  special 
session  of  the  Legislature  in  1960  and  before  the  election. 

Third:  Having  been  assured  that  the  bond  act  will  give  Southern  California 
the  same  protection  as  a  constitutional  amendment,  and  it  having  been  further 
suggested  that  no  special  session  of  the  Legislature  is  necessary  to  correct  any  de- 
ficiencies in  the  act,  we  have  been  assured  that  all  of  these  things  can  be  corrected 
by  contracts.  We  believe  it  doubtful  that  a  contract  can  supply  deficiencies  in  legis- 
lation any  more  than  it  can  make  constitutional  an  imperfect  piece  of  legislation. 
And  then  there  has  been  assurance  that  the  water  project  contemplated  by  the  bond 
law  will  be  self-liquidating  through  revenues  realized  from  contracts  between  the 
State  and  distributing  agencies.  Not  only  do  we  have  no  contracts  or  a  propo.sed 
form  of  contract,  but  there  is  a  suggestion  that  even  these  will  not  be  available 
and  in  final  form  until  after  the  November  1960  election. 

If  the  State  Water  Project  is  to  be  self-liquidating  then  proposed  contracts  must 
be  acceptable  to  the  agencies  to  whom  they  are  offered  or  they  won't  be  entered 
into  in  the  first  place.  In  the  second  place,  those  contracts,  all  together,  must  provide' 
enough  revenue  to  pay  for  the  project  if  the  project  costs  are  not  to  be  a  burden 
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on  tht>  general  taxpayer.  So  far,  we  have  no  knowledge  of  what  the  contract  terms 
will  he.  Tntil  we  know  this,  we  certainly  cannot  guess  as  to  how  many  agencies, 
if  any,  will  accept  those  contracts  and,  until  this  is  known,  we  can  hardly  assure 
our  voters  that  the  state  project  will  he  self-liciuidating.  We  take  the  view  that  a 
declaration  of  principles  to  be  inserted  in  proposed  contracts  is  not  enouirh.  Princi- 
ples are  important  but.  until  they  are  reduced  to  contract  provisions,  they  are  sub- 
ject to  as  many  definitions  as  there  are  parties  negotiating.  We  believe  the  terms  of 
the  contracts  should  be  in  specific  contractual  language  and,  if  possible,  actually 
entered  into  before  the  people  are  asked  to  approve  the  bond  issue.  Anything  short 
of  this  invites  the  people  of  the  State  to  speculate  on  the  method  of  repaying  the 
costs  of  the  project. 

Fourth:  Some  policies  that  should  be  decided  immediately  by  the  Governor  so  that 
the  contracts  can  be  drafted  are : 

1.  What,  if  anv,  measures  will  be  taken  to  meet  the  charge  vi  "unjust  enrichment" 
rai.sed  by  the  AFL-CIO? 

.Tust  as  certain  landowners  will  benefit  more  from  the  State  Water  Plan 
than  will  others,  so  will  certain  classes  of  labor  benefit  more  from  this  vast 
construction  program  than  will  other  classes  of  labor.  There  is  no  purposeftil 
enrichment  to  anybody  within  the  plan  as  proposed  and,  therefore,  there  is 
no  reason  to  attempt  to  correct  benefits  which  happen  to  accrue  to  one  group 
more  than  another.  Some  inequality  in  benefits  is  inherent  in  practically  all 
public  projects. 
L'.  Should  the  IHO-acre  limitation,  or  any  variation  of  it,  be  built  into  the  pro- 
posed contracts? 

We  believe  the  answer  is  definitely  "no." 
."..  Should    power    be    sold    at    competitive    prices   so    that    the    revenues    to    the 
project  will  be  maximized  or  will  power  be  sold  at  preferential  rates? 

Power  should   be   sold   so   as   to   maximize   the   benefits   to   the   project   and 
not  be  sold  at  preferential  rates  to  public  agencies. 
4.  What  will  hapjten  to  the  revenue  from  power— will  it  be  allocated  to  irrigation 
water  or  spread  evenly  over  the  entire  project? 

Here,  again,  there  should  be  no  effort  to  allocate  power  revenues  to  irriga- 
tion water,  but  all  power  revenues  should  be  enjoyed  equally  by  the  project 
as  a  whole. 
."•.  Does  the  State  contemplate  a  built-in  subsidy  to  farmers  to  compete  with 
the  Bureau  of  Reclamation  under  federal  projects,  or  will  subsidies,  if  any, 
be  determined  at  the  local  level  by  the  agencies  contracting  with  the  State? 
We  believe  all  variations  in  rates  between  municipal,  industrial  and  agricul- 
tural water  should  be  determined  by  the  local  contracting  agencies.  Its 
board  of  directors  is  more  sensitive  to  the  requirements  for  sudsidy,  if  any, 
within  its  own  area  than  is  the  State. 

The.se  are  some  of  the  things  that  should  and  must  he  answered  in  the  firm 
contractual  provisions  before  the  people  .should  be  asked  to  support  the  State  Water 
I'l.in. 

This  district  would  like  to  go  on  record  as  being  critical  at  the  time  of  the  bond 
1.1  w  in  its  present  form.  Now  is  the  time  to  solve  these  problems — not  after  the 
people  have  voted  general  obligation  I)onds  on  the  faith  that  somebody  will  do  the 
best  he  can.  It  is  this  critical  and  demanding  viewpoint  that  will  produce  a  water 
program  which  water  distributing  agencies  can,  in  good  faith,  urge  their  voters  to 
support.  Short  of  this,  and  almost  in  direct  proportion  as  these  questions  are  left 
unanswered,  water  distributing  agencies  c;in  hardly  urge  their  voters  to  buy  the 
water  plan  simply  because  there  is  a  need  for  water. 

So  that  there  may  be  no  misunderstanding,  I  will  repeat  that  the  Poard  of 
Hirectors  of  Western  Municipal  Water  District  of  Riverside  County  and,  it  is 
lielieved,  an  overwhelming  majorit}'  of  the  people  whom  they  represent  are  in  faviir 
of  the  importation  of  northern  water,  and  are  in  favor  of  the  general  method  pro- 
jiosed  by  Senate  Bill  No.  1100.  It  is  because  this  board  fears  the  defeat  of  the  bond 
issue  at  the  i)olls  next  year  that  promjits  it  to  nuike  the  recommendations  just  given, 

(Transcript  of  October  21,  lO.jO,  page  160) 
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STATEMENT  OF  PAUL  BEERMANN 
City  of  San  Diego 

Acreage  limitations  as  such  would  not  directly  affect  the  City  of  San  Diego  since 
less  than  5  percent  of  our  total  water  consumption  is  for  agricultural  purposes. 
We  do  feel,  however,  that  no  limitation  should  he  placed  upon  acreage  under  one 
ownership  in  those  areas  served  hy  the  state  water  projects. 

We  believe  that  any  subsidy  should  he  only  at  the  local  level  and  at  the  discretion 
of  the  distributing  agency.  Under  such  a  program,  agricultural  users  would  receive 
no  direct  subsidy  from  the  State  and,  therefore,  should  not  be  limited  in  acreage  to 
be  irrigated.  Indirect  benefits  undoubtedly  enhance  land  values  but  such  indirect 
benefits  accrue  not  only  to  all  property  owners,  agricultural  or  otherwise,  but  to  the 
State  as  a  whole. 

Since  the  prime  purpose  of  state  water  projects  is  to  deliver  water  to  the  con- 
sumers in  adequate  quantities  at  a  reasonable  price,  it  is  felt  that  sale  or  use  of 
power  should  be  effected  to  offset  project  costs  to  the  best  advantage  of  the  project. 

The  City  of  San  Diego  would  be  willing  to  contract  for  specific  amounts  of 
water.  The  exact  amount  to  be  contracted  for  will  depend  upon  the  final  settlement 
of  the  California-Arizona  litigation  of  the  Colorado  River  and  arrangements  with 
other  agencies. 

Since  the  Colorado  River  is  the  prime  source  of  supply  to  much  of  Southern 
California,  any  reduction  in  entitlement  will  directly  affect  our  water  requirements 
from  other  sources. 

The  City  of  San  Diego  and  the  San  Diego  County  Water  Authority  have  the 
financial  capacity  to  construct  distribution  facilities  to  utilize  water  from  the 
California  water  projects.  The  Metropolitan  "Water  District  and  the  County  Wa- 
ter Authority  are  now  constructing  the  Second  San  Diego  Aqueduct  which  will  have 
adequate  capacity  to  deliver  large  amounts  of  water  from  state  water  projects. 
The  San  Diego  County  Water  Authority's  share  of  this  aqueduct  is  financed  by 
bonds  already  voted  by  the  citizens  of  the  area.  Additional  bonding  capacity  is 
available  to  permit  future  expansion  as  required. 

The  repayment  of  state  project  costs  for  this  area  can  be  pledged  by  the  County 
Water  Authority  and  its  member  agencies.  In  most  cases,  the  distributing  agencies 
could  directly  guarantee  such  repayment  although  adequate  land  values  would  in- 
sure that  assessment  for  such  costs  would  be  paid.  The  City  of  San  Diego  may  pay 
for  allotted  capacity  and  for  actual  water  deliveries  from  operating  funds.  Our  rate 
structure  can  be  adjusted  if  necessary  to  provide  for  the  annual  payments. 

AVitli  reference  to  our  construction  of  distribution  facilities,  the  city  and  the 
County  Water  Authority  are  now  constructing  such  facilities  without  firm  commit- 
ments from  the  State  but  in  anticipation  of  the  ability  of  the  State  to  deliver  addi- 
tional water.  Continued  growth  in  the  area  dictates  that  we  plan  for  the  future 
and  construct  the  facilities  needed  to  serve  the  area. 

Escalation  of  water  rates  to  cover  increased  costs  of  additional  facilities  and 
increased  operation  and  maintenance  costs  would  be  acceptable  since  it  is  a  basic 
premise  of  the  State  Water  Plan  that  additional  projects  must  be  built  as  the  need 
for  water  develops  and  also  that  the  initial  phases  of  the  State  W^ater  Plan  (Feather 
River  Project)  are  more  economical  than  many  of  the  projects  to  be  constructed  at 
a  later  date.  It  is  only  reasonable  to  assume  that  agencies  benefiting  originally  from 
the  lower  cost  projects  shall  share  in  the  costs  of  later  projects  just  as  in  any 
utility  operation. 

(Transcript  of  October  21,  1959,  page  174) 

STATEMENT  OF  JOHN  R.  TEERINK 
Department  of  Water  Resources 

Both  the  North  Bay  Aqueduct  and  the  South  Bay  Aqueduct  will  make  water 
available  in  service  areas  where  there  are  present  water  deficiencies  and  where  pres- 
ently available  sources  are  inadequate  to  meet  expected  future  requirements.  The 
plans  for  these  projects  did  not  contemplate,  nor  does  the  department  intend  to  serve 
water  in  areas  which  are  receiving  adequate  water  supplies  from  other  sources.  In 
this  respect,  both  projects  will  supplement  but  not  replace  existing  developments. 

The  South  Bay  Aqueduct,  originally  called  the  Santa  Clara-Alameda  Diversion  of 
the  Feather  River  Project  Aqueduct,  was  included  as  a  feature  of  the  project  when 
it  was  authorized  in  1951  by  Chapter  1441,  Statutes  of  1951.  Following  this  early 
report  there  were  several  significant  events  in  the  aqueduct  service  area.  Rapid  de- 
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vclopment  of  the  noithorn  portions  of  the  North  Santa  Chira  Valley  and  of  the 
South  Santa  Clara  Valley,  together  with  water  shortages  in  San  Benito  County, 
indieated  the  desirahility  of  extending  the  aqueduet  to  serve  water  to  those  areas. 
Service  to  water  deficient  areas  in  southwestern  Contra  C/Osta  County  was  deter- 
mined to  he  advisahle.  Additional  studies  also  indicated  that  the  water  use  of  large 
portions  of  Alameda  and  Santa  Clara  Counties  would  change  from  an  agricultural 
to  a  predominately  urhan  character.  The  situation  was  further  complicated  hy  the 
fact  that  during  the  19.")l-.'")6  period  several  additional  ways  of  importing  water  to 
the  South  Hay  area  and  to  San  Benito  County  were  proposed  at  the  local  level  as 
alternatives  to  the  authorized  project. 

In  view  of  the  foregoing  circumstances,  a  re-evnhiation  of  alternative  means  of 
delivering  water  to  the  South  Bay  area  was  considered  necessary.  In  co-operation 
with  local  interests,  studies  of  alternative  sources  and  alternative  routes  were 
conducted  hy  the  Department  of  Water  Resources.  A  total  of  1.'!  such  plans  and 
numerous  modifications  of  those  plans  were  studied. 

Based  on  the  findings  of  the  studies,  the  Director  of  Water  Resources,  acting  under 
the  autluuity  contained  in  Section  llLHW)  of  the  Water  Code,  issued  orders  on  Octol)er 
14,  lOfiS,  and  on  March  20.  10.")J>,  modifying  certain  features  of  the  South  Bay 
Aqueduct  which  are  west  of  the  point  where  the  aqueduct  enters  the  Livermore 
Valley.  It  is  now  jiroposed  that  at  this  i)oint  the  conduit  would  divide  into  two 
branches,  with  one  extending  west  along  the  northern  edge  of  liivermore  Valley  to 
Docdan  Canyon  Reservoir  and  serving  water  to  the  northern  part  of  the  valley 
which  includes  i)ortions  of  both  Alameda  and  Contra  Costa  Counties.  The  other 
branch  would  exteml  along  the  eastern  and  southern  edge  of  Livermore  Valley 
to  a  regulatory  reservoir,  Del  Valley  Reservoir  located  in  Livermore  Valley 
on  Del  Valley  Creek.  From  this  point,  the  aqueduct  would  extend  westerly 
through  Mission  Pass  to  a  point  southeast  of  Niles  and  then  turn  and  extend  along 
the  foothills  of  the  Bayshore  in  a  southerly  direction  to  the  terminal  Airpoint 
Reservoir  east  of  Milpitas  on  Arroyo  De  Los  Coches.  This  branch  would  serve  the 
remaining  portion  of  Livermore  Valley,  the  Bayshore  portion  of  Southern  Alameda 
County  and  the  North  Santa  Clara  A'alley.  The  order  of  March  26,  19."»!),  also  added 
the  Pacheco  Pass  Tunnel  as  a  part  of  the  authorized  project.  This  project  would 
enable  the  conveyance  of  water  pumped  directly  from  San  Luis  Reservoir  to  South 
Santa  Clara  Valley,  northern  San  Benito  County,  and  to  lands  along  the  Pajaro 
River  in  Santa  Cruz  and  Monterey  C/Ounties. 

A  legislative  amendment  to  the  195G  Budget  Act  appropriated  $.'?,r»,")0,00()  to 
initiate  design  of  the  South  Bay  Aqueduct  to  acquire  right-of-way  for  the  necessary 
reservoirs.  At  its  1050  session,  the  Legislature  appropriated  .$8.01^.000  for  a<'quisi- 
tion  of  aqueduct  right-of-way  and  initiation  of  construction  of  the  South  Bay 
Aqueduct.  The  department  has  advertised  the  first  construction  contract  and  the 
bids  are  scheduled  to  be  opened  Novend)er  4  in  Sacramento.  This  first  contract 
involves  construction  of  the  Intake  Canal  from  the  Delta-AIendota  C.-inal  and  the 
Bethany  Forebay  Dam.  It  is  planned  that  four  other  contracts  will  bo  advertised 
during  the  present  fiscal  year.  Completion  of  construction  under  the  first  five  C(m- 
tracts  will  permit  delivery  of  water,  initially  45  cubic  feet  per  second  or  .32.()0()  acre- 
feet  per  year,  to  the  eastern  end  of  Livermore  Valley  where  it  will  he  available  for 
local  use  and  for  conveyance  in  Las  I'ositas  Creek  for  percolation  and  use  in  the 
Niles  Cone  area  in  Western  Alameda  County  where  saline  water  intrusion  threatens 
the  entire  underground  basin.  Such  deliveries  can  probably  be  made  in  10(i2. 

The  proposed  second  stage  of  the  aqueduct  will  permit  conveyance  of  water  to 
and  its  storage  in  Del  Valle  Reservoir.  Del  Valle  Reservoir  will  also  provide  some 
conservation  of  local  runoff  and  fiood  protection  to  downstream  areas.  In  the  third 
and  final  stage  tlie  aqueduct  would  be  extended  to  Airpoint  Reservoir  and  to  Doolan 
Canyon  Reservoir. 

The  total  estimated  cost  of  the  South  Bay  Aqueduct  is  approximately  $38,000,000. 
The  aciueduct  is  i)eing  designed  to  deliver  210,000  acre-feet  per  year  which  capacity 
should  be  reached  in  about  1005. 

The  proposal  for  the  North  Bay  Aqueduct  resulted  from  studies  which  were  made 
in  connection  with  the  Ai)shire-Kelly  Salinity  Control  P.arrier  Act  of  105.'>  and  par- 
ticularly the  conliniiance  of  tiie  investigation  as  jirovided  by  the  1055  I,egislature 
wiiich  specified  tlie  development  of  complete  plans  for  a  means  of  accomplishing 
delivery  of  water  to  the  San  Francisco  Bay  area,  including  tlie  Counties  of  Solano, 
Napa,  Sonoma  and  Marin.  Sucli  a  i)hysical  pl.in,  the  North  Bay  Atpieduct,  was 
presented  in  Bulletin  No.  (JO,  "Interim  Report  to  the  California  Legislature  on  the 
Salinity  Control  Barrier  Investigation,"  March  1057. 
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At  tlie  1957  i-psiilar  session,  the  Legislature  authori/Anl  the  North  Bay  xVqueduct 
as  a  unit  of  the  State  Central  Valley  Project  and  appropriated  $1,340,000  for 
ensineering  studies  and  the  preparation  of  construction  plans.  This  work  is  in 
progress  at  the  present  time.  The  1959  liegislature  also  appropriated  $1,000,000  for 
the  acquisition  of  rights-of-way.  The  aqueduct  would  convey  water  from  the  Sacra- 
mento River  to  areas  of  use  in  Solano,  Napa,  Sonoma  and  Marin  Counties. 

Some  minor  modification  of  the  aqueduct  as  proposed  in  Bulletin  No.  60  has  re- 
sulted from  investigations  made  since  1957.  Current  plans  for  the  aqueduct  propose 
an  enlarged  intake  channel  through  the  existing  Calhoun  Cut  leading  from  Lindsay 
Slough  to  a  pumping  plant.  From  the  pumping  plant,  an  uulined  canal  would  extend 
about  21  niilcs  to  a  point  near  Cordelia  and  a  second  pumping  plant.  From  this 
point  the  water  would  l)e  conveyed  through  a  lined  canal,  tunnel  and  pipe  lines  for 
about  32  miles  extending  across  Napa,  Sonoma  and  Petaluma  Valleys  to  a  terminal 
reservoir  located  near  Novate  in  Marin  County.  The  estimated  cost  of  the  North 
I5ay  Aqueduct  is  approximately  $30,000,000. 

At  the  beginning  of  operation,  a  large  portion  of  the  water  conveyed  in  the  South 
I'ay  Aqueduct  will  be  used  for  ground  water  recharge  in  the  Niles  Cone  area  to 
supplement  supplies  for  agricultui'al  and  municipal  and  industrial  purposes.  The 
portion  of  the  water  used  for  municipal  and  industrial  purposes  will  increase  each 
year  in  the  future.  At  the  prices  which  are  indicated  for  delivery  of  water  for  munic- 
ipal and  industrial  purposes  from  the  South  Bay  Aqueduct,  it  appears  that  the  cost 
of  the  water  will  be  well  within  the  payment  ability  of  users  of  such  water. 

Presently  available  data  indicate  that  there  exists  an  immediate  demand  for 
agricultural  water  from  the  aqueduct  in  Livermore  Valley  and  the  Almeda-Bayside 
service  areas.  It  is  estimated  that  a  maximum  of  about  4,000  irrigated  acres  in  these 
areas  could  be  served  from  the  aqueduct.  Almost  60  percent  of  this  acreage  is  ex- 
pected to  be  devoted  to  the  production  of  truck  crops  with  field  crops  occupying  a 
position  of  secondary  importance.  A  maximum  use  of  project  water  for  irrigation 
is  expected  to  be  achieved  by  about  1980.  Thereafter,  a  declining  trend  of  use  is 
anticipated  with  eventual  elimination  of  irrigated  agriculture  in  the  service  areas 
by  about  the  year  2000,  due  to  urban  development. 

With  regard  to  agricultural  water,  an  approximate  value  of  average  payment 
capacity  for  the  total  South  Bay  Aqueduct  service  area  is  about  $15  per  acre-foot 
at  the  aqueduct.  The  studies  from  which  this  value  was  derived  are  presently  being 
refined.  Furthermore,  as  we  have  indicated  at  the  previous  hearings,  in  view  of  the 
complexities  of  the  problem  of  determining  payment  capacity  of  agricultural  lands 
for  irrigation  water,  and  of  the  fact  that  the  department  has  not  as  yet  finalized  all 
of  its  studies  in  this  regard,  we  would  appreciate  an  opportunity  to  make  a  presenta- 
tion to  your  committee  concerning  technical  aspects  of  payment  capacity  studies  and 
the  results  of  all  studies  of  areas  that  will  receive  water  from  the  State  Water 
Facilities. 

The  foregoing  comment  also  applies  to  the  North  Bay  Aqueduct  where  earlier 
studies  are  also  being  reviewed  so  that  they  will  be  on  a  common  basis  with  all 
such  studies  for  service  areas  of  the  State  Water  Facilities.  However,  an  average 
agricultural  payment  capacity  of  $5  per  acre-foot  is  indicated  for  the  crop  projec- 
tion used  in  Bulletin  No.  60  studies. 

As  we  have  stated  previously,  it  should  be  borne  in  mind  that  the  problem  of 
percolation  to  groundwater  basins  is  not  unique  to  the  state  project  or  to  any  por- 
tion of  it.  This  problem  is  attendant  to  all  service  areas  of  water  conservation  proj- 
ects whether  they  are  federal,  state  or  local  projects.  It  has  particular  importance 
as  a  local  problem,  since  a  local  area  in  obligating  itself  to  pay  a  portion  of  the 
project  costs  will  surely  wish  to  recover  those  costs  from  all  who  benefit,  so  that 
no  individuals  of  areas  receive  a  free  ride. 

This  problem  is  of  considerable  importance  in  the  service  area  of  the  South  Bay 
Aqueduct.  In  general,  the  service  area  is  divided  into  three  portions ;  the  Livermore 
Valley,  including  parts  of  Alameda  and  Contra  Costa  Counties,  the  Bayshore  area 
of  Alameda  County  and  the  North  Santa  Clara  Valley  at  the  south  end  of  San 
Francisco  Bay.  Each  of  these  areas  does  now  and  has  for  many  years  relied  upon 
their  underground  water  basins  as  a  source  of  water  supply.  In  each  of  the  three 
areas,  there  are  regions  where  water  applied  on  the  surface  will  percolate  downward 
and  be  available  for  use  by  others  in  the  service  area. 

In  the  studies  which  the  department  lias  made  to  establish  the  water  lequirements 
to  be  met  by  the  South  Bay  Aqueduct,  it  has  been  assumed  that  such  percolation 
and  reuse  would  occur.  Therefore,  it  is  important  not  only  for  project  operation 
but  also  to  permit  recovery  of  costs  from  all  Avho  benefit,  to  have  the  local  agencies 
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agree  and  co-operate  to  handle  this  problem  and  to  assure  that  all  those  who  benefit 
are  included  within  the  boundaries  of  the  district  or  districts  which  contract  ff>r 
water. 

In  the  service  areas  of  the  North  Bay  Aqueduct  this  is  not  expected  to  constitute 
an  important  problem.  The  ground  water  basins  in  Napa,  Sonoma,  and  Petaluma 
Valleys  are  shallow  and  limited  and  are  overlain  by  relatively  heavy  soils.  Therefore, 
it  is  unlikely  that  significant  quantities  of  water  would  percolate  to  recharge  of  the 
ground  water  l)asins  and  be  available  for  reuse.  In  the  marshlands  in  Solano  County, 
ground  water  is  not  useable.  Percolation  to  ground  water  also  will  not  be  an 
important  factor  in  Marin  County  not  only  because  use  of  ground  water  in  that  area 
is  very  limited  but  also  because  most  of  the  water  from  the  North  P.ay  Aqueduct 
would  largely  bo  used  for  urban  purposes. 

The  portion  of  Contra  (^osta  County  in  the  Livermore  Valley  which  will  be  served 
from  the  South  Bay  Aqueduct  is  not  organized  into  a  specific  local  district.  The  area, 
however,  is  included  within  the  Contra  Costa  County  Flood  Control  and  W.iter 
Conservation  District  and  the  Contra  Costa  County  Water  Aconcy.  Tlici^e  agencies 
cover  the  service  area  and  could  contract  with  the  State  for  water  service. 

As  pointed  out  previously,  the  remainder  of  Livermore  Valley,  together  with  the 
service  area  along  the  eastern  shore  of  San  Francisco  Bay,  is  in  Alameda  County 
which  has  a  conntywide  flood  control  and  water  conservation  district.  Either  the 
overall  district,  or  one  of  several  zones  which  have  been  established  within  the 
district,  could  negotiate  with  and  receive  water  from  the  State.  For  instance,  liiver- 
more  Valley  is  included  in  Zone  7  of  the  Alameda  County  Flood  Control  and  Water 
Conservation  District.  Also  within  Zone  7  is  the  Pleasanton  Township  County  Water 
District.  In  the  southern  portion  of  western  Alameda  County,  along  the  bayshore, 
tlie  Alameda  County  Water  District  presently  serves  water  and  also  is  an  agency 
which  could  contract  with  and  receive  water  from  the  State.  It  should  be  jtointed 
out  that  all  of  the  foregoing  agencies  have  exhibited  a  continuing  and  active  interest 
in  working  with  the  department  with  the  aim  of  receiving  water  from  the  South  Bay 
Aqueduct. 

In  Santa  Clara  County  there  is  the  conntywide  Santa  Clara  Flood  Control  :ind 
Water  Conservation  District.  Also  in  the  northern  portion  of  the  county,  extending 
from  the  vicinity  of  Morgan  Hill  to  San  Francisco  Bay.  is  the  Santa  Cl;ira  Valley 
Water  Conservation  District.  This  district  encompasses  most  of  the  valley  floor  of 
North  Santa  Clara  Valley.  These  two  districts  are  agencies  which  could  contract 
for  water  deliveries  from   the  South   Bay  Aq)ieduct  in  Santa   Cl.-ira    County. 

In  the  South  Bay  Aqueduct  service  area  there  also  is  the  Sant.a  Clara-Alameda- 
San  Benito  AVater  Authority  which  consists  at  the  pres(>nt  time  of  three  niemlier 
agencies,  Santa  Clara  Valley  Water  Conservation  District.  San  Benito  County  Flood 
Control  and  Water  Conservation  District,  and  the  Santa  Cruz  County  Water  Con- 
servation and  Flood  Control  District.  This  autliority  also  has  indicated  an  interest 
in  the  South  Bay  Aqueduct. 

In  the  service  area  of  the  North  Bay  A(iueduct,  the  three  counties  of  Solano.  Napa, 
and  Sonoma,  each  have  conntywide  flood  control  and  water  conservation  districts. 
The  Solano  County  Flood  Control  and  Water  Conservation  District  has  taken  a 
leading  role  in  contracting  witli  the  TTnited  States  Bureau  of  Ttedaination  for  water 
from  the  Pntah  Soutli  Caiial  but  has  not  yet  actively  studied  the  proposed  additional 
service  from  the  North  Bay  Aqueduct  in  that  county. 

The  Napa  County  P^lood  Control  and  Water  Conservation  District  has  been 
inactive  in  recent  years.  It  seems  probable  that  the  City  of  Napa  might  be  an  initial 
contracting  agency.  However,  the  flood  control  and  water  conservation  district  could 
be  reactivated  and  finally  replace  the  city  as  the  major  contracting  entity  when 
project  water  supplies  are  available  and  required   in  a   broader  service  area. 

The  Sonoma  County  Flood  Control  and  Water  Conservation  District  has  been 
a<-tive  principally  in  the  construction.  oi)eration  and  financing  of  the  Corps  of 
Engineers'  Coyote  Project  on  the  Russian  River.  The  district  has  constructed  a 
distribution  .system  for  m.-iking  water  deliveries  to  the  City  of  Santa  Rosa  and  is 
studying  possible  extensions  of  th.at  system  to  other  areas.  Although  the  Russian 
River  Project  has  i>een  the  iirincij)al  concern  of  the  Sonoma  County  district,  the 
district  also  has  exhibited  considerable  interest  in  the  North  Bay  Aqueduct  and  could 
contr.act  for  water  in  that  area. 

There  are  two  principal  districts  in  M.irin  County  which  the  Stati>  could  contract. 
They  are  the  North  Marin  County  Water  District  serving  water  in  the  vicinity  of 
Novato,  and  the  Marin  Municipal  Water  District  which  serves  the  southern  portion 
of  the  county  adjacent  to  San  Francisco  Bay.  Both  districts  have  developed  existing 
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water  supplies  and  the  North  Bay  Aqueduct  would  be  a  supplemental  source  in 
both   instances. 

From  the  inception  of  the  program,  principles  of  operational  and  financial  manage- 
ment have  been  under  informal  discussion  with  possible  contracting  agencies  in  an 
attempt  to  crystallize  the  appropriate  and  necessary  principles.  Department  of  Water 
Resources  personnel  met  November  3  with  agencies  in  the  South  Bay  Aqueduct 
service  area  in  continuance  of  these  water  contract  discussions.  It  is  anticipated 
that,  in  the  near  future,  many  of  such  major  principles  will  have  been  sufficiently 
formulated   to   permit   more   detailed   discussions   and   negotiations. 

There  are  no  special  local  problems  involved  in  contractual  provisions  relating  to 
assurances  of  continuity  of  water  supply  from  the  North  or  South  Bay  Aqueducts. 
The  department  can  assure  the  provision  of  water  in  approximately  the  amounts  of 
the  design  capacities  of  the  aqueducts  under  the  Delta  Pooling  Concept  where  future 
major  water  conservation  projects  would  be  constructed  as  they  are  required  in  order 
to  make  water  available  in  the  Delta. 

In  the  service  areas  of  the  South  Bay  Aqueduct  there  probably  exists  a  market 
and  use  for  limited  quantities  of  nonfirm  water  or  interruptible  water.  Deliveries 
of  such  water  would  be  possible  through  the  project  facilities  during  the  winter 
season  in  some  years.  Such  deliveries  could,  under  appropriate  conditions,  be  released 
to  natural  channels  for  percolation  to  the  ground  water  and  subsequent  reuse  at  a 
later  time.  However,  the  predominant  and  increasing  municipal  and  industrial  re- 
quirements in  the  service  areas  lead  to  the  conclusion  that  the  major  portion  of  the 
water  supplied  by  the  South  Bay  Aqueduct  will  be  on  a  firm  delivery  basis.  In  the 
event  contracts  are  executed  for  noutirm  water,  arrangements  to  furnish  such  water 
must  protect  the  capacity  allocated  to  contractors  of  firm  water  from  pi-e-emption. 

With  regard  to  the  North  Bay  Aqueduct,  it  seems  that  there  would  be  little  market 
for  nonfirm  or  interruptible  water  because  of  the  limited  availability  of  ground  water 
storage  capacity  and  the  probable  predominant  future  urban  character  of  the  demand. 
However,  as  in  the  South  Bay  Aqueduct,  nonfirm  deliveries  would  be  available  during 
the  winter  season  of  wet  years  and  arrangements  could  be  made  to  make  such  deliv- 
eries provided  that  as  stated  before,  the  capacity  allocated  for  deliveries  of  firm  water 
would  not  be  pre-empted. 

(Transcript  of  November  4,  1959,  page  5.) 

STATEMENT  OF  ALBERT  T.  HENLEY 
Santa  Clara-Alameda-San  Benito  Water  Authority 

It  is  felt  that  the  broad  policy  questions  of  acreage  limitation,  enhancement  of 
land  value  and  power  preference  are  of  insubstantial  or  indirect  concern  to  the  area 
of  the  authority.  The  board  of  directors  has  not  given  these  vitally  important  subjects 
the  thorough  study  and  review  upon  which  decisions  should  be  based  and  is  therefore 
not  prepared  to  discuss  them  at  this  time. 

Investigation  has  indicated  a  need  for  imported  water  supplies  which  by  the  year 
2010  will  reach  these  estimated  totals : 

North  Santa  Clara  Valley 160,000  acre-feet  annually 

South  Santa  Clara  Valley 12,500  acre-feet  annually 

HoUister  area,  San  Benito  County 50,000  acre-feet  annually 

Pajaro-Watsonville  area,  Santa  Cruz  County 15,000  acre-feet  annually 

Tajaro-Moss  Landing  area,  Monterey  County 10,000  acre-feet  annually 

Total 247,500  acre-feet  annually 

It  is  anticipated  that  the  means  of  water  importation  into  the  authority's  area 
will  be  either  or  both  of  two  projects.  One  is  the  Pacheco  Tunnel  Conduit  and  the 
other  is  the  South  Bay  Aqueduct.  Both  will  tap  Central  Valley  seasonal  surpluses, 
initially  from  the  Delta-Mendota  Canal  and  eventually  from  the  Feather  River 
Aqueduct.  It  is  indisputable  that  the  Pacheco  Tunnel  project  provides  the  only 
outside  water  for  all  of  the  areas  listed  above  except  North  Santa  Clara  Valley 
which  under  present  state  proposals  will  receive  88,000  acre-feet  of  water  from  the 
South  Bay  Aqueduct  by  2010. 

However,  discussion  and  inquiry  in  North  Santa  Clara  Valley  center  on  the 
question  whether  the  South  Bay  Aqueduct  or  the  Pacheco  Tunnel  should  be  looked 
to  for  an  imported  supply.  Considerations  of  cost,  time  and  feasibility  are  involved. 
A  review  board  consisting  of  nationally   recognized   engineers,   Samuel   B.   Morris, 
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John  S.  Lonjiwell,  and  Sidney  T.  Harding  are  presently  at  work  in  this  field.  Their 
fonclusions  are  expected   to  provide  a  basis  for  these  local   decisions. 

While  the  Pacheco  Tunnel  is  a  part  of  the  C!alifornia  Water  Plan,  it  is  also,  under 
the  title  "San  Felipe  Division  of  the  Central  Valley  Project,"  receiving  joint  study 
by  the  Bureau  of  Keclamation  and  the  authority  as  a  possible  federal  project. 

All  areas  of  the  authority  to  which  water  will  be  brought  have  adequate  financial 
capacity  to  meet  the  full  costs  of  the  project  if  such  tosts  are  expressed  in  water 
prices  in  the  order  of  $20  an  acre-foot  as  presently  estimated. 

Distribution  systems  are  within  the  financial  capacity  of  the  areas  of  the  authority 
requiring  special  local  conduits.  However,  it  is  doubtful  whether  districts  in  San 
Benito,  Santa  Cruz,  and  Monterey  Counties  could  afford,  in  their  present  state  of 
development,  to  provide  local  regulatory  storage  of  Pache<o  Tunnel  supplies  which 
would  be  necessary  if  San  Luis  Reservoir  is  not  built. 

As  to  any  supplies  of  imported  water  to  the  area  of  the  authority,  based  upon  a 
contract  with  the  State  of  California,  the  authority  will  be  prepared  to  accept  as 
assurance  of  continuity  the  safeguards  proposed  in  the  Burns-Porter  Act. 

It  is  the  authority's  understanding  of  state  proposals  that  water  prices  will  be 
directly  related  to  the  actual  costs  of  conservation  and  delivery.  Within  a  stated 
upward  limit,  therefore,  it  would  seem  proper  and  acceptable  that  contract  water 
prices  move  both  up  and  down  in  response  to  actual  unit  costs  of  water  made  avail- 
able to  consumer  agencies. 

(Transcript  of  November  4,  VXtd,  page  54.) 

STATEMENT  OF  ROBERT  C.  KIRKWOOD 
City  and  County  of  Son  Francisco 
The  City  and  County  of  San  Francisco,  through  its  Public  Utilities  Commission, 
now  supplies  primary  and  supplemental  water  for  domestic  and  urban  use  to  those 
who  request  it  within  (our)  service  area.  As  you  will  note,  such  service  area  includes 
not  only  the  City  and  County  of  San  Francisco,  but  also  a  major  portion  of  San 
Mateo  County,  the  northerly  portion  of  Santa  Clara  County  and  a  portion  of  the 
southerly  part  of  Alameda  County.  San  Francisco  is  prepared  to  continue  to  supply 
those  within  this  service  area  with  all  needed  supplemental  water  for  domestic  and 
urban  use  to  conditions  of  ultimate  development. 

Senate  Bill  HOG  does  not  prescribe  the  principles  of  contracts  for,  or  the  method 
of  pricing  of  vendible  project  services  of  the  State  Water  Resources  Development 
System  to  be  financed  under  the  provisions  of  that  bill.  While  those  advocating  the 
development  of  the  State  Water  Plan  express  the  policy  that  such  services  will  be 
sold  at  rates  suflicient  to  pay  all  optuating  and  maintenance  costs  and  the  reimburse- 
ment of  capital  expenditures  allocable  to  the  various  features  of  the  project,  there  is 
currently  no  proof  in  the  actions  of  the  Department  of  Water  Resources  that  such 
a  policy  will  obtain.  Numerous  features  of  the  state  water  system  are  now  under 
construction,  bids  have  been  received  for  additional  work  and  land  and  rights-of-way 
are  being  acquired  for  the  project.  However,  no  contracts  have  been  written  or 
entered  into  for  the  sale  of  water  or  other  project  benefits  and  no  formula  for  fixing 
the  rates  for  such  services  has  been  published. 

San  Francisco  is  concerned  with  this  situation  in  view  of  the  expressed  policy  of 
the  City  and  County  of  San  Francisco  relative  to  the  California  Water  I'lan  which 
reads  as  follows : 

"That  the  State  Legislature  authorize  for  construction  each  specific  project 
only  upon  recommendation  of  the  Department  of  Water  Resources,  provided 
that  the  tost  of  construction  is  e(iuitably  apportioned  to  the  beneficiaries  and 
provided  further,  that  the  charges  for  water  furnished  to  proposed  water  users 
are  suflicient  to  cover  all  costs  equitably  allocable  thereto." 

This  statement  of  policy  you  will  find  is  in  general  agreement  with  the  summary 
contained  on  page  76  of  "A  Study  of  Economic  and  Financial  Policies  for  State 
Water  Projects"  issued  by  the  Assembly  Water  Committee  on  August  ">,  11>.7.>.  How- 
ever, additional  discussion  of  the  text  of  that  report  is  presented  to  clarify  San 
Francisco's  position. 

On  page  3")  of  the  report  it  is  indicated  that  San  Francisco  is  "skimming  off  the 
cream  of  the  market  and  leaving  the  unprofitable  service  to  the  State"  within 
the  area  to  be  served  by  the  South  Bay  Aqueduct.  San  Franci.sco  would  take  issue 
with  this  statement  at  least  to  the  extent  that  it  implies  criticism  of  the  city's  role 
in  its  service  area. 
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The  fact  is  that  San  Francisco  has,  without  financial  aid  from  outside  sources 
and  by  bonding  itself  to  the  limit,  provided  a  vitally  needed  supplemental  water 
supply  to  large  areas  outside  San  Francisco.  Such  service  in  most  cases  has  been 
made  available  from  city's  transmission  pipe  lines  in  or  immediately  adjacent  to 
the  area  served.  The  very  substantial  growth  of  these  areas  has  been  made  possible 
through  the  co-operative  effort  of  San  Francisco  in  providing  such  a  water  supply. 

The  State  of  California's  program  in  constructing  the  State  Water  Plan  in  general 
contemplates  furnishing  supplemental  water  to  areas  in  which  the  present  water 
supply  is  deficient,  and  the  sale  of  such  water  should  normally  be  made  on  the  basis 
of  integrating  the  State's  facilities  with  existing  local  facilities.  Where  there  is  an 
existing  purveyor  of  supplemental  Avater — and  this  is  the  situation  of  San  Francsco 
in  its  serivce  area — there  may  at  times  be  justification  for  sales  by  the  State  to  local 
agencies  on  a  basis  competitive  with  the  existing  purveyor.  The  City  and  County  of 
San  Francisco  should  not,  however,  be  placed  in  the  position  of  competing  for  water 
business  against  a  state  subsidized  source  of  water. 

The  last  sentence  on  page  36  of  the  report  states  that  "the  safest  course  is  to 
permit  the  play  of  economic  factors  and  particularly  supply  and  demand  to  exercise 
their  natural  influence  in  the  market."  If  this  policy  is  followed,  there  can  be  no 
discrimination  in  rates  charged  to  any  water  user  under  the  state  program — or 
against  any  local  agency  Avhich  is  presently  a  purveyor  of  supplemental  water. 

With  reference  to  recreation,  it  may  be  stated  that  San  Francisco  agrees  with  the 
conclusion  expressed  in  the  last  sentence  of  page  69.  There  can  be  little  objection  to 
a  reasonable  statewide  financial  aid  in  providing  recreational  facilities  either  as  an 
adjunct  to  its  water  supply  facilities  or  otherwise. 

San  Francisco  has  adopted  no  official  policy  concerning  the  marketing  of  project 
power,  except  as  that  project  power  in  com))ination  with  other  vendible  services  be 
used  or  marketed  in  such  a  way  as  to  make  the  overall  project  self  sustaining. 

(Transcript  of  Noveml)er  4,  1959,  page  66.) 

THE  POLICY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 
RELATIVE  TO  THE  CALIFORNIA  WATER  PLAN 

PREAMBLE 

More  than  50  years  ago  the  people  of  San  Francisco  dedicated  themselves  to  the 
Hetch  Hetchy  Project  on  the  Tuolumne  River  watershed  to  insure  an  adequate 
supply  of  domestic  water  for  themselves  and  the  people  of  contiguous  and  adjacent 
territories.  After  securing  rights-of-way  from  the  federal  government  and  from  pri- 
vate interests,  and  after  securing  water  rights  from  the  State  of  California  and  from 
private  interests,  the  city  began  the  construction  of  dams,  aqueducts,  powerhouses, 
and  other  facilities  to  bring  the  water  to  the  city,  a  distance  of  over  1.50  miles. 

In  1930,  San  Francisco,  in  furtherance  of  its  policy  of  controlling  its  own  water 
supply,  purchased  all  of  the  water  rights  and  operative  properties  owned  by  the 
Spring  Valley  AVater  Company  of  San  Francisco,  Alameda,  San  Mateo,  and  Santa 
Clara  Counties,  and  has  developed  all  local  resources  of  water  to  the  fullest  practical 
extent. 

San  Francisco  has  developed  and  is  still  developing  its  power  and  water  resources 
on  the  Tuolumne  River  watershed.  To  date,  it  has  spent  or  definitely  committed  over 
$400,000,000  for  its  water  supply  and  power  system.  Future  plans  contemplate  the 
expenditure  of  such  additional  funds  as  may  be  necessary  to  carry  the  project  to  its 
ultimate  development. 

In  a  firm  determination  to  protect  the  fruits  of  its  years  of  work  and  planning 
and  the  people  who  are  now  served  by  its  water  system,  which  includes  cities, 
towns  and  areas  outside  the  City  and  County  of  San  Francisco  and  in  which  there 
was  little  or  no  water  and  which  could  not  have  developed  without  San  Francisco's 
aid,  the  City  and  County  of  San  Francisco  adopts  the  following  water  policy  until 
changing  circumstances  warrant  the  Board  of  Supervisors  altering  or  amending 
the  same : 

San  Francisco  shall  support  a  California  Water  Plan  which  will  include  the  pres- 
ently authorized  Feather  River  Project  of  which  the  South  Bay  Aqueduct  is  a 
necessary  part  and  shall  support  other  legislation  to  control,  conserve,  protect  and 
distribute  California's  water  resources  to  provide  sufficient  water  .supplies  to  meet 
anticipated  water  requirements  for  all  beneficial  uses  in  all  areas  of  the  State  insofar 
as  practicable,  provided  that  such  plan  meets  the  following  requirements : 
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fa)  That  tho  ralifornia  Water  Plan  docs  not  interfere  with  the  vested  water 
rights  of  the  City  and  County  of  San  Francisco,  and  the  Turlock,  Modesto 
and  Waterford  Irrigation  Districts  on  the  Tuolumne  River  and  tributaries, 
and  does  not  interfere  with  the  operations  of  planned  and  existing  projects 
owned  by  these  parties. 

(b)  That  there  he  no  interference  with  San  Francisco  selling  water  for  primary 
and  supplemental  domestic  and  urban  purposes  in  the  area  within  which  San 
Francisco  is  now  supplying  such  services,  as  requested,  and  witliin  which 
San  Francisco  is  able  to  continue  such  supply  to  ultimate  requirements. 

(c)  That  an  equitable  formula  be  evolved  to  make  available  waters  necessary  for 
the  ultimate  development  of  the  areas  within  which  said  waters  originate, 
such  Wiiters  to  be  allocated  from  presently  unappropriated  waters  and  waters 
included  in  applications  for  appropriations  filed  by  the  State  under  Section 
10.100  of  the  California  Water  Code. 

(d)  That  each  area  of  the  State  shall,  insofar  as  is  consistent  with  the  welfare  of 
the  entire  State,  be  assured  that  the  water  allocated  by  the  California  Water 
l)lan  to  that  area  be  available  when  needed  for  beneficial  use  even  though 
there  is  no  present  need  therefor. 

(e)  That  the  State  Legislature  authorize  for  construction  each  specific  project 
only  upon  recommendation  of  the  Department  of  Water  Resources,  provided 
that  the  cost  of  construction  is  equitably  apportioned  to  the  beneficiaries  and 
provided  further,  that  the  charges  for  water  furnished  to  proposed  water  users 
are  sufficient  to  cover  all  costs  equitably  allocable  thereto. 

(f)  That  there  be  no  interference  with  the  sanitary  restrictions  now  imi)osed  by 
the  City  and  County  of  San  Francisco  on  its  watersheds. 

STATEMENT  OF  M.  P.  WHITFIELD 
Alameda  County  Water  District 

We  anticipate  that  as  a  prospective  purchaser  of  South  Bay  Aqueduct  water  we 
will  be  one  of  the  first  agencies  to  enter  into  a  wafer  cDutract  with  the  St.-ite.  We 
realize  that  the  answers  to  many  questions  relating  to  tiiis  contractual  relationship 
will  have  to  be  answered  in  the  very  near  future.  In  our  statement  before  the  .loint 
Sulicommittee  on  Economic  and  Financial  Policies  for  State  Water  Projects,  pre- 
sented at  Hayward  on  August  28,  10.58,  we  presented  our  views  on  economic  and 
financial  matters,  many  of  which,  of  course,  are  pertinent  to  water  contracts. 

We  believe  that  a  brief  description  of  our  district  would  be  of  aid  to  your  com- 
mittee in  understanding  our  particular  situation.  The  Alameda  County  Water 
District  encompasses  an  area  of  nearly  100  square  miles  in  the  southern  portion  of 
Alameda  County.  Included  in  the  district  are  about  15,000  acres  of  irrigated  lands 
and  a  present  population  of  nearly  50,000.  The  district  is  experiencing  a  rapid 
population  and  industrial  growth  and  it  is  anticipated  that  there  will  be  a  popula- 
tion of  over  200,000  pcr.sons  within  the  next  20  years. 

One  of  the  district's  major  functions  is  the  protection  and  enhancement  of 
the  valuable  ground  water  supplies  in  the  Niles  Cone,  which  underlies  the  district, 
and  the  district  is  actively  pursuing  a  program  of  providing  facilities  to  increase  the 
recharge  to  this  ground  water  basin.  Upon  the  availability  of  South  Bay  Aqueduct 
water,  this  water  will  be  utilized  to  supplement  the  local  ground  water  sujiplies. 

The  district's  other  major  function  is  the  distribution  of  municpal  water  supplies 
to  :il)nut  40,000  peo))l(>  and  numerous  industries  within  the  district.  Essentially  all 
of  the  waters  used  for  irrigation,  and  a  large  part  of  the  waters  used  by  industry, 
are  obtained  from  individually  owned  wells. 

We  believe  that  ail  costs  incurred  by  the  State  in  the  furnishing  of  irrigation 
water  supplies,  including  interest  on  the  capital  investment,  should  be  fully  repaid 
liy  the  water  users.  With  such  a  policy  of  full  repayment  for  irrigation  water  the 
nece.'jsity  for  acreage  limitation  would,  in  large  part,  be  eliminated.  In  addition,  the 
adoption  of  a  policy  of  acreage  limitation  would  probably  result  in  more  difficulties 
than  could  be  justified  by  any  benefits  accruing  therefrom.  In  our  particular  case. 
South  Bay  Aqueduct  water  used  for  irrigation  would  be  placed  in  our  under- 
ground basin  and  would  mingle  with  the  local  water  supplies.  Under  these  circum- 
st:inces,  it  would  be  extremely  difficult  to  determine  upon  which  lands  South  Bay 
A<iueduct  water  was  being  used  and  upon  which  lands  the  local  water  was  being 
used. 
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We  believe  that  power  developed  by  state  water  projects  should  be  sold  at  rates 
which  will  result  in  the  greatest  revenue  therefor.  The  only  condition  where  prefer- 
ence to  public  agencies  would  be  justified  in  the  disposition  of  project  power  would 
be  if  identical  revenues  would  accrue  to  the  State  from  either  a  public  or  private 
agency.  Since  the  State  will  be  a  large  consumer  of  power  for  pumping  water,  there 
would  be  no  justification  for  the  State's  selling  power  developed  by  the  water 
projects  at  less  than  market  value,  then  subsequently  being  required  to  buy  back 
power  at  market  value  for  the  pumping  of  water. 

For  many  years  after  the  completion  of  the  South  Bay  Aqueduct,  the  district 
will  utilize  water  therefrom  to  supplement  local  water  supplies  in  recharging  the 
ground  water  basin.  At  the  present  time,  facilities  exist  for  placing  this  water 
underground,  for  extracting  it  from  the  underground  basin  for  use,  and  for  distribut- 
ing it  to  areas  presently  requiring  water.  These  facilities  are  adequate  for  the 
present  water  needs  of  the  district.  The  district  is  presently  expanding  its  system 
to  take  care  of  near-future  needs  and  has  the  financial  capacity  to  further  expand 
and  extend  this  system  as  necessary  to  take  care  of  future  growth  within  the  district. 

Should  other  sources  of  revenue  be  inadequate  to  repay  state  project  costs  under 
adverse  circumstances,  the  district  has  the  power  to  levy  such  taxes  as  are  necessary 
to  supplement  these  other  sources  of  income.  Present  assessed  valuation  of  the 
district  is  approximately  $80,000,000. 

Sources  of  funds  available  to  the  district  for  repayment  of  state  project  costs 
include  water  revenues  from  the  district's  municpal  distribution  system,  ad  valorum 
taxes,  and  possibly  assessments  on  the  basis  of  amount  of  water  pumped  from  in- 
dividually-owned wells.  Which  of  these  methods  will  be  utilized  to  obtain  funds 
and  the  relative  amounts  of  money  to  be  obtained  from  each  source  are  currently 
under  study  by  the  district. 

As  brought  out  (above),  distribution  facilities  utilized  for  South  Bay  Aqueduct 
water  will  be  the  same  as  those  utilized  for  the  local  ground  water  supply.  There- 
fore, the  financing  and  construction  of  these  facilities  is  independent  of  a  commit- 
ment from  the  State  to  supply  imported  water.  However,  it  should  be  brought  out 
that  definite  commitments  as  to  state  water  projects  will  enable  us  to  more  ade- 
quately plan  our  future  requirements  for  distribution  facilities  with  resulting 
economies  in  the  cost  of  constructing  these  facilities. 

Insofar  as  this  inquiry  may  relate  to  the  degree  of  title  acquired  by  the  State 
in  the  water  subject  to  contract,  we  believe  that  the  provisions  of  the  Burns-Porter 
Act  (Senate  Bill  1106)  provide  an  adequate  solution  to  this  problem.  We  are  of  the 
opinion  that  any  attempt  to  gain  for  contracting  parties  the  additional  benefits  of 
increased  stability  of  water  supply  by  again  opening  this  question  will  create  an 
unjustifiable  risk  to  the  early  and  orderly  development  of  the  state  water  program. 

There  should  be  sufiicient  flexiblity  in  contracts  between  the  State  and  local 
agencies  to  allow  the  State  to  recover  the  full  costs  of  operation  and  maintenance, 
including  any  future  increase  in  such  costs.  In  addition,  the  costs  of  water  to  each 
agency  should  realistically  reflect  the  actual  cost  of  upstream  facilities  required  to 
develop  the  water  supply.  We  recognize  that  as  further  increases  in  water  demand 
require  the  construction  of  more  expensive  water  development  projects  in  the 
Sacramento  Valley  and  the  north  coastal  area,  the  cost  of  water  at  the  delta  will 
have  to  be  adjusted  upward  accordingly. 

In  the  case  of  repayment  for  water  conveyance  facilities,  a  given  contract  should 
relate  only  to  repayment  of  those  facilities  which  are  to  be  constructed  in  the  im- 
mediate future.  Prior  to  the  negotiation  of  a  contract  for  repayment  of  the  costs  of 
water  conveyance  facilities,  sufiicient  engineering  studies  should  have  been  under- 
taken to  define  accurately  the  nature  and  size  of  the  specific  facilities  involved,  the 
accomplishments  thereof,  and  the  allocated  cost  thereof  to  each  prospective  contract- 
ing agency.  Should  future  developments  indicate  the  desirability  of  supplementing 
the  water  conveyance  facilities,  the  repayment  of  the  costs  of  the  supplemental 
facilities  should  be  the  subject  of  a  new  contract  or  an  amendment  to  the  existing 
contract  on  terms  mutually  acceptable  to  the  State  and  to  the  contracting  local 
agency. 

(Transcript  of  November  4,  1959,  page  98.) 
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STATEMENT  OF  DWIGHT  M.  COCHRAN 
Kern  County  Land  Company 
The  Kern  County  Land  Conipaiiy  is  n  cuiiioiiitc  Ijuulowncr  ."uul,  as  such,  is 
freqnently  misrepresented  as  a  tightly  held  (>rganizatii)U  hcuelitting  a  very  few 
chosen  people  at  the  expense  of  the  many.  We  are  owned  by  more  than  sixteen 
thousand  people.  They  are  located  in  every  state  in  the  I'nion  and  outside  the 
limitations  of  Continental  United  States.  More  than  ten  thousand  of  the  people 
liolding  shares  in  the  company  live  in  Caiifnrnia — ai)out  evenly  divided  between 
the  northern  and  southern  parts  of  the  stato.  Our  sharehouders  represent  a  good 
cross-section  of  the  population— among  them  school  teachers,  doctors,  lawyers,  house- 
wives, farmers,  union  members,  investment  trusts,  and  college  endowment  funds. 

Kern  County  Land  Company  is  a  growing  business.  It  deals  in  cattle ;  it  deals 
in  oil ;  it  deals  in  farming.  These  are  its  principal  enterprises.  As  a  busine.ss  con- 
cern, it  has  substantial  meaning  as  a  taxpayer  to  the  nation,  to  the  State,  to  mu- 
nicipalities. It  plays  a  vital  part,  particularly  in  the  Bakersfiold  area,  as  an  em- 
ployer of  people,  a  lessor  of  agricultural  land,  a  purchaser,  a  taxpayer.  The  Kern 
County  Land  Company  employs  about  five  hundred  fifty  persons.  A  large  number 
of  other  persons — the  spouses,  children,  or  relatives  of  tiiese  employees — are  sup- 
ported by  activities  of  the  Kern  County  Land  Company.  As  a  lessor,  the  company 
leases  90  percent  of  its  developed  agricultural  land  to  some  three  hundred  inde- 
pendent agricultural  business  men.  In  many  respects,  they  are  our  farming  part- 
ners, although  80  percent  of  them  also  operate  farm  land  other  than  ours,  much 
of  it  their  own.  This  group,  their  families,  and  their  employees  obviously  have  a 
substantial  impact  on  the  economy  of  the  San  Joaquin  Valley. 

The  company  is  a  substantial  purchaser.  Each  year  it  spends  i-oughly  fourteen 
million  dollars  in  making  purchases  from  more  than  three  hundred  suppliers.  The 
Kern  County  Land  Company  last  year  paid  a  total  of  just  under  eight  million 
dollars  in  taxes  to  various  levels  of  government.  All  of  this  is  in  addition  to  the 
basic  fact  that  the  Kern  County  Land  Company  and  their  farming  partners  are 
the  suppliers  of  food  products,  grains,  and   other  necessities   in   today's  society. 

The  success  or  failure  of  the  Feather  River  Project  will  depend  upon  its  ability 
to  pay  its  own  way.  We  think  the  reimbui-sable  costs  of  the  project  .should  be  borne 
by  the  users  of  the  water — and  not  the  general  taxpayers.  There  should  be  no 
subsidies.  Therefore,  the  key  lies  in  the  ability  of  the  i)r(jject's  [danners  to  bring 
water  to  users  at  a  price  that  they  are  willing  to  pay,  and  at  a  price  that  will  pay 
for  the  costs  of  the  project,  including  interest  charges. 

We  as  a  company  want  no  favors.  Moreover,  we  do  not  favor  anyone  getting 
more  than  his  share  of  the  benefits  or  getting  something  for  nothing. 

All  of  us  know  from  long  experience  and  plain  common  sense  that  no  one  is 
going  to  buy  water  priced  beyond  what  it  is  worth  to  him.  Wiiat  people  will  pay 
for  water  is  actually  an  accurate  measure  of  the  benefit  they  expi'ct  to  realize 
by  using  the  water.  So,  when  they  pay  the  full  market  price,  this  price  automatically 
reflects  all  the  benefits  they  will  get. 

Therefore,  we  believe  the  price  of  the  water  should  be  at  full  market  value.  This 
pricing  policy  will  cover  all  iJossible  benefits  the  users  will  realize,  including  any 
eniiancement  in  the  value  of  their  property.  Thus,  no  one  has  unjustly  benefited  ; 
no  one  is  unjustly  enriched. 

All  of  the  studies  that  we  have  seen  indicate  that  benefit,  from  the  project  will 
be  from  two  to  three  times  its  cost.  Therefore,  charging  the  full  market  value  cannot 
help  but  return  revenue  in  excess  of  the  cost.  More  than  ample  economic  justifica- 
tion should  exist  for  the  project  uniler  this  method  of  deriving  revenues. 

As  to  the  term  "unjust  enrichment,"  it  has  its  own  special  meaning  in  the  Law. 
It  certainly  has  no  place  in  this  situation.  The  term  has  been  taken  out  of  its  proper 
context  and  is  being  used  as  a  catch-phrase,  so  to  speak. 

There  will,  of  course,  be  "enrichment"  for  millions  of  people  if  the  bond  issue  is 
approved  and  the  Feather  River  I'roject  becomes  a  reality.  This  is  the  purpose  of 
the  project.  There  will  be  enrichment  for  the  entire  state.  The  state  will  be  ai)le  to 
sustain  a  larger  population,  more  industries,  nmre  farm  land.  In  brief,  this  project 
will  mean  a  larger  and  more  prosju'rous  California — enriihmenl.  if  you  will,  for  all. 

It  is  accepted  that  farmers  along  the  way  will  find  a  new  value  added  to  their 
land  as  soon  as  water  from  lln?  i)rogram  becomes  accessible ;  industries  will  find 
increases  in  their  capital  values;  cities  and  towns  will  gain.  Suburban  lands  in 
metropolitan  areas  will  acquire  new  high  values  as  potential  real  estate  subdivisions. 
In  fact,  i)roperty  values  will  go  up  all  along  the  line.  Thous.iiids  of  our  citizens  will 
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gain,  among  them  shareholders  of  corporations  such  as  Kern  Counly  Land  Company 
who  benefit  as  these  companies  benefit. 

Meanwhile,  so  long  as  the  prices  the  users  pay  for  water  cover  all  reimbursable 
costs  and  are  based  on  the  full  market  value  of  the  water,  there  are  no  pioblems  of 
"unjust  enrichment."  The  term  is  without  sul)stance. 

In  summary,  we  believe  that : 

1.  The  revenues  from  the  sale  of  water  and  power  must  be  sufficient  to  cover  all 
reimbursible  costs  of  the  project,  including  interest. 

2.  There  should  be  no  subsidies. 

3.  No  part  of  the  cost  of  collecting,  storing,  transporting,  and  delivering  water 
for  domestic,  industrial,  or  irrigation  uses  should  be  borne  by  the  general  tax- 
payer. 

4.  The  price  for  water  and  power  should  be  their  full  mai'ket  value  in  each  service 
area. 

5.  The  market  value — what  a  man  is  willing  and  can  afford  to  pay — should  be 
determined  by  careful  analysis  of  the  worth  of  the  water  to  buyers  in  each 
service  area  throughout  the  project.  Among  elements  to  be  considered  in  de- 
termining what  water  is  worth  are : 

a.  The  cost  of  producing  an  alternative  water  supply  from  some  other  sources, 
such  as  pumping  from  the  underground  ; 

b.  The  incremental  price  a  consumer  would  be  willing  to  pay  for  establishing 
and  maintaining  a  permanent  water  supply ; 

e.  The  price  he  would  be  willing  to  pay  for  enhancement  in  the  value  of  land 
for  agricultural  or  sub-division  purposes  resulting  from  a  new  water  supply. 
By  this  method  of  pricing  water,  all  possible  benefits  resulting  from  the  project 
are  fully  paid  for,  and  there  is  no  "unjust  enrichment." 

6.  The  so-called  nonreimbursable  aspects — such  as  recreation  and  flood  control — 
will  and  should  be  borne  by  the  general  public.  At  the  same  time,  effort  should 
be  made  to  establish  methods  by  which  the  direct  beneficiaries  of  the  non- 
reimbursable features  can  contribute  directly  to  their  cost  and  thus  reduce  this 
burden  on  the  general  taxpayer. 

Since  there  will  be  no  "unjust"  enrichment,  proposals  calling  for  acreage  limita- 
tion as  a  means  of  minimizing  "unjust  enrichment"  are  unnecessary.  Acreage  limita- 
tion could  be  used  only  as  a  means  of  so-called  "social  reform"  to  try  to  force  the 
breaking  up  of  landholdings. 

We  believe  that  the  purpose  of  the  Feather  River  Project  should  be  to  supply 
water  to  the  areas  needing  it.  It  should  not  become  a  tool  of  those  seeking  question- 
able social  reform.  If  that  is  attempted,  the  project  will  fail. 

Moreover,  acreage  limitation  as  a  concept  is  economically  unsound  in  this  program. 
It  attempts  to  place  a  firm  ceiling  on  farm  growth  Avhether  by  individuals  or  corpo- 
rations without  regard  to  the  economies  of  the  operation.  In  California  large  farms 
are  increasingly  necessary  for  competitive  operation.  Acreage  limitations  puts  a 
heavy  hand  on  success  and  constitutes  a  direct  challenge  to  a  farmer's  fundamental 
freedom. 

Acreage  limitation  in  a  water  program  is  unsound  because  it  discriminates  against 
one  group.  No  such  types  of  discrimination  are  prevalent  in  other  kinds  of  public 
projects. 

Acreage  limitation  would,  over  a  period  of  time,  impair  the  ability  of  California 
farmers  to  compete  in  national  markets.  Today  Californians  are  proud  and  profit 
from  the  fact  that  their  fruit  and  produce  are  eaten  all  over  the  country.  Under 
acreage  limitation,  Californians'  ability  to  maintain  their  place  as  important  food 
and  fibre  producers  would  be  diminished. 

By  arbitrarily  reducing  the  amount  of  water  sold,  acreage  limitation  would  in- 
crease the  cost  to  those  using  the  water. 

Perhaps  more  important  than  anything  else  is  the  simple  fact  that,  with  acreage 
limitation,  the  Feather  River  Project  will  never  succeed.  Everyone  agrees  that  the 
project  should  be  self-liquidating.  This  means  that  enough  water  would  have  to  be 
sold  to  pay  for  the  cost  of  the  project ;  and  this  means  the  sale  of  lots  of  water 
to  farms — at  a  price  farmers  can  pay.  Acreage  limitation  would  prevent  farmers 
from  purchasing  water  for  large  acreages  of  their  land.  Under  such  circumstances, 
it  is  doubtful  that  the  program  could  be  self-liquidating.  Not  enough  water  could, 
be  sold.  Those  who  are  insisting  upon  the  acreage  limitation  are  placing  the  entire 
program  in  jeopardy. 
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It  is  our  sincere  hope  tliat  more  individuals  and  more  groups  will  study  the 
acreage  limitation  proposal,  for  thorough  analysis  is  certain  to  expose  its  essential 
unsomidufss.  Wo  as  a  company  will  support  any  constructive  efforts  to  shed  objec- 
tive light  on  acreage  limitatiou.  It  has  no  proper  place  in  the  Feather  River  Project. 

For  these  reasons  our  position  should  be  clear ;  but,  in  order  that  there  shall  be 
no  misunderstanding,  Kern  County  Land  Company  would  have  no  interest  in 
purchasing  water  subject  to  any   acreage  limitation. 

Our  Company  does  not  wish  to  be  considered  as  a  prospective  purchaser  of 
power  to  be  produced  by  the  state  in  the  operation  of  the  facilities  authorized  by 
S.B.  HOC,  but  irrigation  districts  or  water  storage  districts  where  we  own  land, 
may  want  to  contract  with  the  state  for  some  power. 

When  completed  and  placed  in  full  operation,  the  facilities  of  the  State  Water 
I'lan  which  are  contemplated  by  S.I5.  llOli  will  not  produce  any  surplus  power. 
In  fact,  this  project  will  consume  more  power  than  it  produces.  The  primary  objec- 
tive of  the  entire  project  is  the  development  and  distribution  of  water  resources, 
not  the  manufacture  and  sale  of  power.  In  no  sense  of  the  word  can  this  project 
be  considered  as  a  power  project. 

In  the  operation  of  the  project,  however,  it  will  be  necessary  to  produce  and  sell 
power  at  certain  places  and  at  certain  times;  and  at  other  times  and  at  other 
places  to  purchase  power  from  outside  sources.  For  example,  power  will  be  produced 
by  the  facilities  in  Northern  California  and  will  be  consumed  by  the  state  project 
in  the  water  lifting  operations  at  the  Delta   and  in   Southern  California. 

In  order  to  keep  the  net  cost  of  the  water  lifting  operation  at  a  minimum,  all 
power  which  is  sold  by  the  project  should  be  sold  at  the  highest  available  price, 
including  iiroper  premiums  for  "peaking"  service,  and  all  power  which  is  purchased 
should,  to  the  fullest  possible  extent,  consist  of  low-cost,  "ofF-i>eak"  power. 

This  project  should  not  be  made  subject  to  any  price  differential  in  favor  of 
public  agencies.  Such  a  differential  is  applied  to  some  types  of  federal  power  projects 
but,  if  applied  to  this  project,  it  would  reduce  the  revenue  to  be  derived  from  the 
sale  of  power  and  correspondingly  increase  the  net  cost  of  the  power  consumed  by 
the  project  in  its  water  lifting  operations. 

The  California  "preference  clause"  in  the  Water  Code  (Sec.  11G2G)  requires 
preference  to  be  given  to  public  agencies  in  cases  of  equal  offers,  but  it  does  not 
reipiire  or  even  permit  any  price  differential  in  favor  of  public  purchasers.  We  be- 
lieve this  principle  is  sound. 

We  should  lirst  state,  the  company  does  not  plan  to  contract  water  directly,  but 
it  is  assumed  that  the  Wheeler  llidge-Maricopa  AVater  Storage  District  and  the 
Semitropic  Water  Storage  District,  in  which  some  company  lands  are  situated,  will 
contract  for  water  at  market  prices.  The  price  which  water  users  will  pay  will  be 
based  on  the  state's  price,  the  districts'  costs,  and  the  districts'  pricing  policies. 

The  price  shown  in  Bulletin  No.  78  for  the  Wheeler  Ridge-Maricopa  Water  Stor- 
age District  is  .$10  per  acre-foot.  To  this,  of  course,  must  be  ad(led  distriitution 
costs  which  total  an  estimated  additional  !>;.S.iiO  per  acre  foot.  This  makes  a  toUil 
cost  at  the  land  to  the  user  of  $24. ."JO  per  acre  foot.  Figuring  that  three  acre  feet 
are  needed  i>er  acre,  this  comes  to  .$73.50  for  water  costs  before  any  costs  for  seed, 
fertilizer,  land  preparation,  cultivating,  or  harvesting.  The  total  present  cost  for 
water  on  our  land  in  this  district,  including  operation,  maintenance,  depreciation, 
and  energy,  ranges  from  $9  to  $11)  per  acre-foot,  averaging  $14  per  acre-foot.  This 
is  not  necessarily  representative  of  the  whole  district.  Some  wafer  users  have  more 
favorable  conditions  than  we  do  and  some  may  have  less. 

The  price  shown  for  the  Semitropic  Water  Storage  District  is  $10  per  acre-foot. 
To  this  must  be  added  .$."».2."»  per  acre-foot  for  dislrii)ution,  making  a  total  of  $l.j.2r> 
j)er  a<re-foot.  Otir  present  range  of  costs  for  water  in  this  district  is  $7  to  $9  per 
acre-foot. 

So,  in  resiion.se  to  your  question  and  while  we  cannot  commit  ourselves  nor  our 
farmer  partners — nor  can  we  speak  for  the  districts — we  can  say  that  the  company 
would  be  willing  to  pay  more  than  the  present  costs  to  be  as.sured  of  steady  future 
supply,  and  more  than  present  costs  to  bring  new  acreage  into  production — if  we 
can  find  crops  to  profitably  grow  thereon. 

It  is  anticijiated  that  the  distribntiou  facilities  which  will  be  required  to  distribute 
water  to  lands  of  this  company  will  be  constructed  by  public  districts,  such  as  the 
Wheeler  llidge-Maricopa  Water  Storage  District.  We  believe  these  districts  will 
\ye  able  to  finance  tlie  cost  of  cons! ruction  of  such  facilities  by  land  assessments  and, 
if  necessary,  by  the  issuance  of  l)onds.   (Transcript  of  Novend)er  i),  1959,  page  152.) 
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STATEMENT  OF  J.  P.  van  LOBEN  SELS 
Southern  Pacific  Company 

Southern  Pacific  Company  and  Southern  Pacific  Land  Company  (which  is  a 
wholly  owned  subsidiary  of  the  former),  own  a  total  of  approximately  2,000,(KKJ 
acres  in  California.  Southern  Pacific  Company  owns  about  1,700,000  additional 
acres  in  Nevada  and  Utah,  mainly  grazing  lands.  We  also  own  the  mineral  rights 
beneath  an  additional  1,140,000  acres  under  lands  previously  sold  in  the  western 
slates. 

The  California  properties  may  be  broadly  classified  into  the  following  categories : 

1.  Timber  lands,  approximating  470,000  acres,  located  mainly  in  northern  Cali- 
fornia's Coast  Range  and  Sierra  areas. 

2.  Desert  and  grazing  lands,  comprising  approximately  1,380,000  acres  scattered 
throughout  California,  but  largely  located  in  the  desert  region  of  the  southern 
portion  of  the  State. 

3.  Agricultural  lands,  mainly  located  in  the  southern  San  Joaquin  Valley,  com- 
prising approximately  150,000  acres. 

These  lands  consist  of  our  remaining  ownership  in  the  outlying  properties  ob- 
tained through  Acts  of  the  United  States  Congress  as  partial  consideration  for 
building  the  western  railroads.  These  are  commonly  known  as  "laud  grant  prop- 
erties," but  that  term  is  actually  a  misnomer  since  the  transaction  was  in  reality 
a  contractual  agreement  between  the  railroads  and  the  federal  government.  The 
railroads,  including  Southern  Pacific's  predecessors,  obtained  alternate  sections  of 
land  lying  in  a  strip  20  miles  on  each  side  of  the  main  line  railroad,  but  extended 
to  30  miles  when  certain  lands  were  excluded  from  consideration  for  acquisition. 
The  predecessors  of  Southern  Pacific  obtained  original  grants  in  the  1800's  and 
70's.  The  lands  were  not  actually  patented  to  us  until  they  had  been  surveyed  and 
classified  by  government  geologists  and  appraisers. 

In  return  for  these  properties,  the  railroads  hauled  huge  volumes  of  government 
traffic  free  or  at  50  percent  of  the  commercial  rate.  Southern  Pacific  Company, 
for  example,  transported  such  shipments  over  certain  of  its  lines  in  Oregon  and 
California  without  any  charge  for  a  considerable  period.  In  many  instances  where 
the  so-called  land-grant  rates  did  not  apply  on  lines  of  Southern  Pacific  Company, 
it  executed  equaliziition  agreements  with  the  government  whereby  it  consented  to 
application  of  such  rates  on  government  shipments.  The  Association  of  American 
Railroads  estimates  that  application  of  land-grant  rates  on  government  shipments 
in  the  United  States  exceeded  the  value  of  lands  acquii-ed  nine  times  over.  This 
arrangement  continued  for  many  years  until  the  Transportation  Act  of  1940  when 
Congress  provided  that  upon  the  railroads'  releasing  all  claims  to  unpatented  lands 
and  other  claims  under  the  Land  Grant  Act,  land-grant  rates  should  apply  only 
on  military  personnel  and  on  military  and  naval  property  of  the  United  States 
moving  for  military  and  naval  use,  and  not  for  civil  use.  Southern  Pacific  Company 
returned  approximately  93,000  acres  to  the  federal  government  and  waived  any 
claim  to  approximately  2,000,000  additional  acres  which,  due  to  overlaps  and  con- 
flicts in  land-grant  legislation,  had  not  actually  been  acquired  by  the  railroad.  On 
October  1,  1946,  by  an  act  of  Congress,  all  land-grant  rates  for  government  traffic 
were  finally  abolished. 

Despite  accusations  in  certain  circles,  our  West  Side  lands  in  California  were 
acquired  properly  in  accordance  with  the  law.  Southern  Pacific  obtained  no  land  for 
which  a  railroad  was  not  built  as  required.  A  projected  section  of  line  between 
Alcalde  and  Tres  Pinos,  California,  never  was  constructed,  with  the  result  that 
land-grant  properties  attributable  to  that  section  of  line  were  returned  to  the  public 
domain  pursuant  to  congressional  requirement. 

Southern  Pacific  lands  are  operated  on  a  long  range  management  basis.  They 
are  not  for  sale,  and  will  not  be  offered  for  sale  in  the  foreseeable  future. 

Our  agricultural  properties  are  mainly  in  Kings,  Tulare,  Fresno  and  Kern 
Counties,  although  we  do  have  some  of  our  developments  in  Imperial,  Riverside, 
San  Diego  and  San  Bernardino  Counties.  We  farm  no  lands  ourselves,  but  make 
long-term  leases  to  responsible  operators  who  are  interested  in  farming  our  prop- 
erties. Our  lessees  often  own  intervening  lands  themselves  and  conduct  and  manage 
ours  in  conjunction  therewith.  The  main  crops  on  these  properties  are  cotton,  grain, 
melons,  potatoes  and  alfalfa  seed.  Other  minor  crops  are  seasonal  vegetables,  rice, 
soy  beans,  castor  beans,  and  various  field  ci-ops. 

Nearly  all  of  our  agricultural  land  is  presently  irrigated  from  deep  wells.  Soil 
types  for  the  most  part  are  excellent,  and  the  lands  produce  outstanding  crops.  Our 
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lessees  are  successful,  responsible  local  businessmen  and  our  leases  are  held  in  high 
regard.  These  leases  are  on  a  modified  crop  share  basis  wherein  we  participate  in 
a  percentage  of  the  income.  Southern  Pacific  is  intensely  interested  in  the  welfare 
and  future  of  irrigated  agriculture  in  California.  We  have  recently  contributed 
.$10,000  toward  the  establishment  of  the  Five  Points  Field  Crop  Experiment  Station 
of  the  University  of  California. 

Our  properties  are  leased  as  comnuTcial  farms,  and  produce  for  the  commercial 
market.  Tliey  are  efficient,  highly  mechanized  and  well  organized  business  ventures, 
and  certainly  contribute  to  the  welfare  of  the  people  of  thi.s  State  and  elsewhere  in 
the  production  of  high  quality  food  and  fiber  products  at  reasonable  prices.  There 
is  no  stigma  attached  to  sharecrop  farming  in  California.  On  the  contrary,  it  is 
a  highly  regarded  method  of  agribusiness,  and  is  in  line  with  current  trends  in 
industry  and  business  whereby  very  often  a  factory  building  or  service  station  is 
not  owned  by  the  business  occupant,  and  the  build-sell-lease  back  technique  is 
common  practice.  We  are  under  no  great  pressure  from  any  responsible  parties  - 
to  sell  our  land.  We  do  have  many  inquiries  regarding  land  purchases,  but  these 
are  mostly  through  real  estate  brokers  who,  of  course,  have  access  to  other  prop- 
erties for  their  clients.  As  a  counter  trend,  three  of  our  well-financed,  highly  suc- 
cessful agricultural  lessees  offered  to  sell  Southern  Pacific  their  intermingled  property 
at  a  fair  appraised  price,  provided  they  could  lease  it  back  and  continue  to  lease 
the  railroad  land.  Many  crops  require  annual  expenditures  equal  to  the  land  value, 
and  operators  prefer  to  lease  land,  thus  preserving  their  capital  for  current  farming 
expenses.  We  have  not  yet  reached  a  coik  lusion  on  this  particular  matter. 

It  is  our  feeling  and  strong  recommendations  that  there  be  no  acreage  limitation 
in  the  State  water  program.  We  feel  that  any  land  owners  or  any  business,  in- 
dustry or  city  should  have  the  right  to  purchase  water  from  the  state  program 
regardless  of  size  or  any  other  special  category.  We  also  feel  that  there  should  be  no 
subsidy  as  such  to  any  particular  farm  or  farmers,  but  that  each  user  should  pay 
his  own  way.  We  are  certainly  willing  to  do  so.  This,  of  course,  calls  for  very 
careful  allocations  of  project  cost  to  agriculture  and  other  users. 

The  State  is  using  a  utility  concept  in  its  contemplated  water  program.  Follow- 
ing that  thought  to  a  logical  conclusion,  it  appears  to  us  that  there  may  be  logically 
justified  wholesale  or  off-peak  rates  for  agricultural  water  which  will  bring  the  price 
range  of  such  water  within  repayment  capacity  of  the  area  involved.  Surely  there 
will  be  differences  in  prices  for  water  for  different  uses,  regardless  of  the  actual 
cost  of  transporting  water  to  that  area  of  use.  A  simile  would  be  railroad  freight 
rates  wherein  low-value  bulk  commodities  are  transported  at  very  low  rates,  while 
the  same  tonnage  of  a  high-value  commodity  may  carry  a  rate  several  times  the 
previously  mentioned  rate. 

It  is  our  feeling  and  belief  that  if  fair  and  equitable  cost  allocations  are  made, 
then  agricultural  water  users  will  be  able  to  pay  their  own  way  without  any  subsidy. 
It  would,  therefore,  appear  that  there  would  be  no  justification  for  limitations  on 
acreage  or  water  availability.  As  for  antispeculation  measures,  it  is  our  belief  that 
property  values  will  in  some  instances  be  enhanced.  However,  this  will  be  a  slow, 
gradual  process  ba.sed  upon  the  availability  of  water,  price  therefor,  changing  crop 
patterns  and  long-term  agricultural  marketing  advances,  an<l  will  reflect  a  variety 
of  economic  forces.  In  other  instances,  the  arrival  of  imported  water  will  be  a 
rescue  operation  and  will  enable  land  to  remain  in  production  which  would  other- 
wise revert  to  grazing  or  dry  farming.  In  one  extreme  instance  with  which  we  are 
familiar,  the  total  capital  costs  of  the  project  and  distribution  system  to  be  charged 
against  the  landowners  approximates  .$S00  per  acre.  Present  value  of  the  land 
is  about  $400  per  acre  and,  in  our  opinion,  the  land  after  full  development  will 
perhaps  be  worth  .$800  per  acre.  In  such  cases  it  would  seem  obvious  that  there 
is  no  subsidy  or  enrichment  involve<l. 

As  for  use  of  the  term  "unjust"  enrichment,  we  feel  it  is  an  ill-advised  and  unfair 
word.  "Unjust"  can  mean  illegal,  immoral,  uneconomic,  and  perhaps  convey  other 
shades  of  meaning.  Certainly  no  responsible  land  owner,  individual  or  business 
organization  intends  to  seek  or  accept  any  enrichment  under  such  categories.  On  the 
contrary,  the  State  of  California  and  everyone  in  it  should  expect  to  be  enriched 
over  the  long  pull  by  state  water  development,  provided  only  that  the  costs  are 
economically  feasible  and  justified.  To  us  this  seems  desirable,  fair,  and  should  be 
fully  acceptable  throughout  the  State.  There  are  many  examples  of  appreciation  in 
land  values  caused  by  state  or  federal  exi)enditures,  such  as  freeways,  flood  control, 
river  and  harbor  improvements,  parks,  airports,  defense  facilities,  etc.  Seldom  is 
any  obligation  or  restriction  placed  upon  adjacent  property  owners  who  may  be 
benefited  thereby. 


COMMITTEE  REPORT  ON  WATER  PROBLEMS  A-263 

Southern  Pacific  Company  has  about  70,000  stockholders,  the  majority  of  whom 
own  100  shares  or  less.  Therefore,  in  talking  of  our  agricultural  lands,  each  stock- 
holder owns  the  equivalent  of  approximately  two  and  a  fraction  acres  of  land.  This 
hardly  seems  an  excessive  figure.  Family  size  farms,  as  we  understand  the  phrase, 
certainly  have  a  place  in  California.  Alany  of  our  properties  are  leased  by  indi- 
viduals, partnerships  and  family-owned  corporations.  It  is  our  belief  that  any  farm 
operators  who  have  the  desire,  experience,  ability  and  resources  to  enter  into  agricul- 
ture should  be  free  to  do  so  without  governmental  restriction.  The  important  aspect 
of  this  matter  is  to  encourage  the  establishment  of  economic  farm  units.  Trends 
are  nationwide  in  decreasing  farm  population  and  increasing  size  of  commercial 
agricultural  operations.  This  is  no  accident,  it  is  not  "bad,"  but  rather  a  natural 
outgrowth  of  economic  necessity.  The  results  should  be  favorable  to  consumers  in 
better  quality,  to  the  federal  government  in  firm  marketing  activity  and  more  in- 
dependence for  the  individual  farmer.  It  should  also  result  in  increased  and  stabi- 
lized activity  in  business  and  industry  serving  or  dependent  upon  agriculture,  and 
the  economy  of  areas,  the  State  and  nation  should  benefit  accordingly.  It  is  inconceiv- 
able to  us  that  a  corporation  owning  land  would  be  subject  to  different  rules  than 
an  individual,  a  family  ownership  or  a  partnership. 

We  have  felt  that  federal  restrictions  on  Bureau  of  Reclamation  projects  were 
uneconomic,  unbusinesslike,  and  saddled  the  land  owners  and  operators  with  un- 
realistic burdens.  In  certain  areas  within  California  the  landowners  have  declined 
to  form  districts  to  negotiate  with  the  bureau  for  water,  and  authorized  and  funded 
projects  have  been  partially  suspended.  We  certainly  hope  that  the  State  will  avoid 
these  pitfalls. 

It  appears  to  us  that  revenue-producing  functions  of  a  water  project  should 
be  utilized  to  full  advantage.  The  end  product  under  the  state  program  is  water, 
and  any  method  which  will  contribute  toward  lessening  its  cost  should  be  desirable. 
We  feel  that  the  State  should  be  free  to  buy,  sell,  trade  or  exchange  electric  energy 
with  any  privately  owned  utility,  federal  agency  or  publicly  operated  utility.  As  we 
understand  it,  the  Feather  River  Project  will  eventually  be  a  net  power  consumer, 
although  in  its  early  stages  it  may  have  power  to  sell.  It  would  seem  logical  to  sell 
or  enter  into  long  term  agreements  for  trade  or  exhange  in  a  manner  most  advanta- 
geous to  capacity  operation  of  the  project  for  its  primary  purpose  of  water  control 
and  distribution. 

Southern  Pacific  presumably  will  not  be  in  a  position  to  contract  directly  with 
the  State.  Various  water  and  irrigation  districts  in  which  we  own  land  will  do  so 
on  the  behalf  of  us  and  other  landowners.  There  are  important  factors  connected 
with  water  contract  in  addition  to  price.  We  feel  that  in  the  absence  of  sample  con- 
tracts, firm  cost  allocations  and  equally  firm  contract  provisions  for  repayment,  that 
the  question  on  our  willingness  to  contract  for  water  cannot  be  answered  at  this 
time. 

We  assume  that  a  continuity  of  water  supply  will  be  provided  under  the  State 
plan.  That  is  the  basis  for  the  Feather  River  Project  and  subsequent  north  coastal 
development  as  part  of  the  overall  California  Water  Plan.  Agricultural  water  supply 
may  be  flexible  under  certain  limiting  conditions.  For  example,  extra  water  can  be 
used  in  some  winter  seasons  for  sinking  underground.  To  a  lesser  extent,  surface 
water  supply  can  be  diminished  in  periods  of  stress  by  relying  upon  the  underground 
"bank." 

It  appears  that  escalation  clauses  within  contracts  of  all  types  are  becoming  more 
common.  Under  some  conditions  our  agricultural  and  other  leases  have  escalation 
clauses.  It  would  appear  practically  impossible  to  guarantee  a  continuing  water 
supply  at  a  certain  price  without  allowing  for  any  flexibility  for  fluctuation  in  labor, 
power  and  material  costs.  This  again  would  have  to  be  a  matter  of  careful  study 
and  consideration  so  as  to  keep  the  escalation  provisions  on  a  reasonable  and  work- 
able basis.  For  instance,  just  assuming  that  agricultural  water  is  going  to  sell  for 
$7.50  at  canal  side  in  certain  areas  in  the  San  Joaquin  Valley,  water  for  higher 
uses  sold   in   Southern   California   might   be   priced   as  high   as   $40   per   acre-foot. 

A  subsequent  blanket  $1  per  acre-foot  additional  charge  for  water  at  the  Delta 
would  increase  the  farmers'  price  by  13^  percent,  while  the  same  $1  per  acre-foot 
increase  would  only  add  24  percent  to  the  domestic  consumers'  price. 

In  conclusion,  we  desire  to  ro-emphasize  our  firm  conviction  that  a  water  program 
must  go  forward  in  California.  Southern  Pacific  is  willing  and  anxious  to  work  with 
any  federal  and  state  agencies  or  local  districts  in  furtherance  of  such  a  program. 
In  that  regard,  it  is  possible  that  one-half  or  more  of  our  agricultural  lands  may 
come  under  an  entirely  federal  water  development  program.  We  feel  that  our  land 
management   program   is   sound   and  in  accordance   with   the  best  interests  of  our 
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stockholders  and  of  the  economy  of  Californin.  Southern  Pacific  has  taken  a  leading 
part  in  the  <levelopment  of  California  and  the  West  for  nearly  100  years.  Our 
natural  resources  assets  have  contril)uted  extensively  to  our  record  as  a  major  force 
in  the  development  and  progress  of  the  western  United  States.  We  hope  and  expect 
to  utilize  these  assets  for  the  same  constructive  purposes  in  the  future. 
(Transcript  of  November  :"),  19r»0,  page  209) 

STATEMENT  OF  WILLIAM  E.  MOORE,  JR. 
Tejon  Ranch  Company 

The  Tejon  Ranch  Company  has  acreage  within  the  newly  formed  Wheeler  Ridge- 
Maricopa  Water  Storage  District.  This  district  is  located  at  the  southerly  (>nd  of 
the  San  Joaquin  Valley  on  the  slopes  bordering  the  San  Emigdio  and  Tehachapi 
Mountains.  It  comprises  184.200  acres  of  land,  all  within  a  few  miles  of  the  main 
aqueduct  to  be  constructed  by  the  State  from  the  Sacramento-San  Joaquin  Delta 
to  Southern  California.  Our  lands  consist  of  40,934  acres  on  the  eastern  Hank  of 
this  district.  This  amounts  to  ."',0  i)ercent  of  the  district.  The  elevation  varies  on 
our  property  from  5(X1  to  1,.")00  feet  above  sea  level. 

Total  Tejon  acreage  in  the  proposed  Antelope  Valley-East  Kern  Water  Agency, 
which  was  created  in  the  last  session  of  Legislature,  totals  2.720  acres  and  amounts 
only  to  a  very  small  percentage  of  the  district. 

We  would  like  to  draw  the  committee's  attention  to  the  fact  that  our  land  in 
the  Wheeler  Ridge-Maricopa  Water  Storage  District  is  located  in  a  thermal  belt 
and  is  some  of  the  most  prodtictive  agricultural  land  in  the  Ignited  States.  Among 
some  of  the  many  diversified  irrigated  crops  are  cotton,  potatoes,  grapes,  citrus 
fruits,  corn,  melons,  vegetables,  grain  and  alfalfa.  In  this  district,  1.3,S74  acres 
of  tlie  company  lands  are  being  farmed.  Much  of  the  remaining  acreage  has  been 
farmed  in  years  gone  by,  particularly  before  the  turn  of  the  century,  with  the 
supply  of  water  coming  from  the  surface  flow  of  nearby  streams  and  creeks.  We 
have,  however,  no  official  records  of  this  exact  acreage. 

All  but  40  acres  of  our  farming  properties  are  operated  by  lessees.  Our  records 
show  that  21  leases  are  involved  which  provide  jobs  for  the  equivalent  of  461  full- 
time  workers  on  this  property.  Further  expansion  of  this  area  by  use  of  underground 
water  will  be  slow  because  of  the  receding  water  levels  and  the  large  capital  cost 
of  new  and  deeper  wells.  Pumped  water  on  these  lands  average  between  $15  and 
$16  per  acre-foot  on  the  lease.  Water  wells  have  historically  cost  an  average  of 
$35,000,  including  pumping  equipment;  however,  replacement  wells  in  this  area 
are  being  drilled  deeper  and  are  now  costing  approximately  $50,000.  Studies  made 
by  the  Department  of  Water  Resources  show  that  the  average  static  water  level 
lowered  48  feet  from  1951  to  1956  and  24  feet  from  1956  to  1958.  The  present 
average  pumping  lift  in  our  area  is  512  feet — our  maximum  lift  is  723  feet.  For 
these  reasons,  we  can  safely  estimate  that,  primarily,  field  crops  will  be  grown  in 
this  area  until  such  time  as  tlie  area  can  import  a  reliable  supplemental  supply  of 
water  for  crops  that  require  higher  initial  investment,  such  as  citrus  fr\iit. 

Assuming  receipt  of  state  project  water,  we  concur  with  the  excellent  studies 
of  the  Department  of  Water  Resources  which  indicate  that  acreage  in  this  area 
will  (1)  continue  to  grow  high  income  field  crops  and  (2)  be  diverted  to  grapes, 
citrus  and  decitluous  fruits  and   high  return  vegetable  crops. 

The  following  table  summarizes  general  information  on  Tejon  lands  in  the 
Wheeler  Ridge-Maricopa  Water  Storage  District : 

Acres  owned  iu  district 40,931 

Acres  not  presently  farmed  in  district 27,060 

Acres  farmed  in  district   (gross  acres)    13,874 

a.  Farmed  by  landowner  (gross  acres) 40 

b.  Farmed  by  lessees   (gross  acres)   13,834 

1.  Number  of  leases 21 

2.  Average  acres  in  a  lease 658.76 

Irrigable  acreage  in  district  not  presently  farmed 22,060 

Nonirrigablc   acreage   in   district    (due   to   rock,   topography,   roads, 

oil  field  facilities,  airfields,  etc.) 3,.5()0 

Acreage  questionable  as  to  irregularity   (due  to  topography) 1,500 

Average  pumping  lift 512' 

Average  total  cost  of  pumping  per  acre  foot $15.88 

Number  of  shareholders  (October  1,  1959)   1.543 

a.  Number  of  shareholders  residing  in  California 1,150 
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The  Tejon  Ilaiicli  Co.  land  in  the  Antelope  Valley-East  Kern  Water  Agency  is 
at  approximately  8,000  feet  elevation  and,  as  a  result,  has  a  limited  growing  season 
for  agricultural  crops.  At  present  2,080  acres  of  our  property  in  this  district  is 
farmed.  The  crops  in  this  area  are  alfalfa  hay,  alfalfa  seed,  potatoes,  grain,  corn, 
and  some  deciduous  fruit.  Insofar  as  these  lands  are  concerned,  it  is  our  considered 
opinion  that  they  belong  in  this  new  water  district  which  has  been  formed  to 
receive  primarily  industrial  and  domestic  water.  However,  until  the  anticipated 
growth  of  this  area  has  been  realized,  we  would  continue  to  farm  with  our  present 
underground  water  supply. 

In  further  summarizing,  it  should  be  pointed  out  for  the  record  that  Kern 
County,  in  particular  our  area  in  the  Southern  San  Joaquin  Valley,  is  one  of  the 
most  critical  water  deficient  areas  in  the  state.  We  must  have  ii  supplemental  supply 
of  water  at  the  earliest  possible  moment.  You  have  iieard  our  neighbors  testify  to 
the  same  point.  We  indeed  feel  that  our  area  and  our  company  with  its  over  1,500 
owners  (stockholders)  are  a  part  of  the  State  of  California.  As  such,  we  are 
willing  to  pay  our  fair  share  of  this  fine  water  program  .  .  .  the  California  Water 
Plan.  We  ask  no  subsidy  and  we  expect  to  pay  with  interest  for  the  benefits 
received. 

With  these  points  in  mind,  we  wish  to  oomont  on  some  of  the  various  questions 
posed  for  study  of  this  committee. 

We  are  against  any  acreage  limitation  in  any  form  here  in  California.  Our  com- 
pany advocates  that  the  State  sell  water  at  the  primary  source  or  Delta  at  a  price 
that  will  recover  to  the  State  all  costs  for  production  of  water  at  that  point 
including  interest  on  monies  advanced  for  construction  proposals  and  excluding 
only  costs  properly  allocated  as  nonreimbursable  such  as  flood  control,  rights  of  way, 
recreation,  and  fish  and  Avildlife. 

We  further  recommend  that  all  costs  for  the  transportation  of  water  from  the 
primary  source  to  water  using  agencies  be  fully  recovered  with  interest.  Under 
these  policy  recommendations,  there  is  no  question  of  unjust  enrichment  since  all 
the  contractors  for  water  willfully  pay  for  all  the  benefits  received.  In  our  opinion, 
acreage  limitation  is  not  practical  in  California  in  any  sense  of  the  word.  An  en- 
deavor to  impose  acreage  limitation  would  be  based  only  upon  an  attempt  to 
inject  social  philosophy  into  an  economic  operation  and  such  action  would  provide 
many  inequities  and  result  in  great  difficulties  in  getting  the  State  Water  Plan 
into  operation.  In  addition,  it  most  probably  would  result  in  a  reduction  in  the 
contracting  areas,  a  reduction  in  the  volume  of  water  used  and  consequently  an 
increase  in  unit  costs.  This,  in  turn,  would  probably  increase  the  tax  burden  on 
the  people  of  the  State  of  California,  and  it  would  be  particularly  unjust  to  metro- 
politan areas  such  as  San  Francisco  and  Los  Angeles  which  have  already  paid 
for  their  water  projects. 

Insofar  as  our  local  area  is  concerned,  it  is  imperative  that  all  landowners  par- 
ticipate in  the  supplemental  water  program  ;  otherwise,  the  resulting  checker-board- 
ing of  participants  would  make  the  distribution  and  diversion  works  prohibitive  from 
the  cost  standpoint.  In  addition,  nonparticipating  landowners  would  receive  indirect 
benefits  from  the  supplemental  water  without  paying  for  their  fair  share  of  the 
program. 

It  is  our  belief  that  power  generated  by  any  state  project  which  is  energy  deficient 
and  which  is  primarily  for  water  conservation,  distribution  and  flood  control,  should 
be  marketed  to  produce  maximum  revenues.  These  revenues  should  be  applied  against 
the  cost  of  water  development  and,  thus,  reduce  the  eventual  cost  of  water  to  project 
beneficiaries.  It  should  be  emphasized  that  this  is  a  water  project  and  is  not  a  power 
project  .  .  .  power  is  only  a  by-product. 

In  our  opinion.  Bulletin  78  represents  the  most  detailed  analysis  of  its  type  ever 
prepared  and  the  Department  of  Water  Resources  and  its  personnel  are  to  be  com- 
plimented on  their  fine  effort. 

We  do  feel,  however,  that  the  price  of  $24  per  acre-foot  canal  site  in  Bulletin 
78  to  our  area  is  very  high  for  agricultural  water.  At  the  present  time,  as  we  have 
stated  heretofore,  we  are  paying  about  $15  per  acre-foot.  Due  to  the  fact  the  Wheeier 
Ridge-Maricopa  Water  Storage  District  is  newly  formed  and  keeping  in  view  our 
present  cost  of  water ;  we  cannot  say  definitely  at  this  time,  without  additional  study 
in  and  by  our  district,  whether  we  are  willing  to  contract  for  the  amount  of  water 
shown  at  the  price  shown  in  Bulletin  78.  However,  we  do  think  that  the  Depart- 
menfs  demand  study  is  excellent  and  we  also  believe  that  we  could  possilly  contract 
for  substantial  amounts  of  water  at  the  price  shown  and  at  the  time  shown  in 
Bulletin  78. 
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To  date,  we  have  not  had  the  opportunity  to  study  the  various  other  methods  of 
cost  allocation  that  the  State  might  take  into  consideration  in  selling  agricultural 
water  to  Kern  County.  It  is  our  hope  that  the  State  could  select  another  method 
of  cost  allocation  in  the  California  water  program  which  would  not  emliody  subsidy, 
but  which,  would  provide  the  San  Joaquin  Valley,  including  the  Wheeler  Ridge- 
Maricopa  Water  Storage  District,  with  an  agricultural  water  supply  at  a  lower 
price.  We  believe  that  we  may  be  able  to  answer  this  (luestion  in  the  affirmative, 
after  further  study,  only  because  of  our  special  growing  conditions  which  would 
allow  us  to  produce  the  higher  income  crops. 

It  is  our  feeling  that  a  firm  contract,  with  the  State,  which  has  a  definite  quantity 
of  water  at  specified  times  and  at  an  agreed  upon  price  is  sufficient.  We  do  not  feel 
that  a  constitutional  amendment  is  necessary  and  we  support  S.R.  No.  1106  in 
its  present  form,  since  the  entire  program  is  founded  on  the  premise  that  there  is 
enough  water  in  the  State  for  the  future  ultimate  development  of  California.  We  do, 
however,  feel  that  it  is  necessary  for  a  legislature  to  adopt,  before  the  November 
1960  election,  a  firm  and  reasonable  policy  toward  its  continuing  respon.sibility  of 
providing  water  conservation  and  flood  control  for  California. 

(Transcript  of  November  H,  1959,  page  225.) 

STATEMENT  OF  D.  B.  McHENRY 
Standard  Oil  Company  of  California 

A  vast  majority  of  (our  acreage  in  California)  is  used  for  development  of  oil  and 
gas  potentialities  and  not  for  farming  purposes.  The  character  of  this  land  renders  it 
unsuitable  for  farming  or  other  than  grazing  purposes.  It  is  mostly  located  above 
and  to  the  west  of  the  proposed  canal  and  is  generally  leased  to  sheep  and  cattle  men 
for  grazing.  A  great  portion  is  taken  up  with  existing  oil  and  gas  producing  facilities. 
It  is  not  economically  or  topographically  suited  for  agricultural  development. 

On  the  other  hand,  (areas  around  Coalinga  and  south  of  Buena  Vista  Lake)  are 
currently  employed  as  irrigated  farmland.  (Other  areas  principally  around  Avenal) 
are  currently  employed  as  dry  farms.  Most  of  the  latter  could  benefit  from  water 
resources  projects  only  in  the  long  run.  You  will  note  that  most  lie  to  the  west  and 
at  an  elevation  of  about  350  feet  above  the  proposed  canal.  This  area  to  the  north 
totals  about  16,500  acres  in  what  is  known  as  the  Pleasant  Valley  of  Coalinga. 
It  is  currently  irrigated  by  well  water  and  it  and  the  contingent  dry  farms  could  be 
developed  under  a  state  water  project  only  by  lifting  water,  a  method  not  contem- 
plated in  the  first  phase  of  the  state  water  project. 

In  the  Lakeview  area  of  Kern  County,  south  of  Buena  Vista  Lake  and  west  of 
Highway  99,  we  own  approximately  9,000  acres  of  improved  farmland  presently 
irrigated  from  wells.  In  addition,  we  own  about  12,000  acres  in  the  same  area  which 
lie  below  proposed  canal  elevations  and  could  be  developed  with  water  from  project 
canals. 

May  I  point  out  here,  as  emphatically  as  possible,  that  Standard  Oil  Company  of 
California  is  not  in  the  farming  business.  All  of  the  lands  to  which  it  holds  title  and 
which  are  used  for  agricultural  purposes  are  leased  fo  individuals  in  the  farming 
business  who  quite  often  own  lands  of  their  own  adjacent  to  the  company  property. 
The  company's  business  is  petroleum  and  it  confines  itself  to  that  activity,  though 
it  does  retain  an  active  interest  in  the  general  welfare  of  the  farm  community. 

Most  of  our  tenants  have  been  in  the  farming  business  for  long  periods  of  time ; 
all  are  competent  farmers  highly  regarded  in  farming  circles.  Our  leases  with  them 
are  based  on  a  percentage  of  the  crops  grown,  as  established  by  local  custom. 

All  of  our  potential  arable  lands  lie  within  the  proposed  project  service  area. 
At  this  time,  however,  we  are  unable  to  guess  at  how  much  of  this  might  be  incor- 
porated into  such  a  project.  It  would  depend,  again,  on  price  and  availability  of 
water  from  the  project.  We  can  assume  that  the  aforementioned  12,000  acres  in  the 
Kern  County   area  would  be  most  affected. 

May  I  take  this  opportunity  to  voice  my  company's  faith  in  the  future  of  the 
San  Joaquin  Valley.  In  this  vein  we  have  taken  the  position  that  an  acreage 
limitation  should  not  be  applied  to  the  proposed  project.  We  sincerely  feel  that 
such  a  limitation,  if  impo.sed,  would  run  directly  counter  to  the  basic  elements  of 
free  enterpri.se.  It  would  also  fail  to  recognize  the  startling  agricultural  trends  of 
the  past  several  decades  which  have  shifted  farming  away  from  family  type  opera- 
tions on  small  plots  to  the  mass  production  science  necessjiry  to  feed  and  clothe 
the  rising  population.  In  short,  we  believe  that  an  acreage  limitation  would  con- 
tril)Ute  niiicli  toward  stifling  our  growing  economy  in  California  which  is  based  .so 
firmly  in   the  farmlands  of  the  great  Central   Valley. 
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STANDARD   OIL  COMPANY   OF   CALIFORNIA 

LANDS  WHICH  MAY  BE  AFFECTED  BY  WATERS  FROM  PROPOSED 

STATE  WATER  PROJECTS  SAN  JOAQUIN  VALLEY 

Fresno  County 

Long  range  (15,000  acres  now  under  irrigation) 16,000  acres 

Kings  County 

Long  range  (1,500  acres  now  under  irrigation) 10,000  acres 

Kern  County 

Short  range   (9,000  acres  now  under  irrigation) 21,000  acres 

Long  range 15,000  acres 

Total 62,000  acres 

(Transcript  of  November  5,  1959,  page  249.) 

STATEMENT  OF  ONIE  SANDERS 
Wheeler  Ridge-Maricopa  Water  Storage  District 

In  Bakersfield,  I  reported  in  some  detail  on  the  question  of  acreage  limitation. 
We  wish  to  reaffirm  the  unanimous  action  of  the  board  of  directors  opposing  acreage 
limitation  in  any  form  as  part  of  the  California  Water  Plan. 

There  are  many  factors  which  the  board  considered,  but  the  board  was  unable 
to  see  any  justification  or  reason  for  acreage  limitation.  From  the  land  ownership 
pattern,  acreage  limitation  would  make  the  cost  of  distributing  water  extremely  high, 
since  it  is  believed  that  many  landowners  would  not  purchase  water  under  acreage 
limitations.  This  would  place  the  cost  of  the  distribution  system  on  the  remaining 
scattered  landowners,  and  we  are  sure  they  could  not  alone  pay  the  cost  of  such 
system.  Acreage  limitation  is  against  the  fundamental  principles  of  the  American 
free  enterprise  system.  It  limits  initiative ;  it  could  prevent  success  by  limiting  farm 
efficiency  ;  it  prevents  a  farmer  from  growing  larger  by  expanding  his  operations ; 
it  penalizes  those  who  are  successful.  Acreage  limitation  is  purely  arbitrary  and 
has  no  bearing  on  a  supplemental  water  project.  Proponents  use  acreage  limitation 
as  a  method  of  accomplishing  social  change,  rather  than  for  any  positive  economic 
and  social  advancement. 

At  my  appearance  before  you  in  Bakersfield,  you  requested  that  the  district  furnish 
certain  information  concerning  land  ownership,  acreage,  and  related  matters  respect- 
ing the  Wheeler  Ridge-Maricopa  Water  Storage  District.  Attached  to  this  statement 
as  Appendix  "A,"  you  will  find  a  table  outlining  the  information  which  you  have 
requested. 

On  the  question  of  purchasing  power  from  the  State,  we  believe  that  any  agency 
should  buy  needed  power  wherever  available  at  the  most  favorable  price.  We  don't 
know  what  our  district  power  needs  may  be,  but  we  cannot  see  how  any  agency 
could  have  other  than  the  above  policy. 

We  believe  that  the  State  should  market  surplus  project  power  at  the  highest  price 
possible  in  order  to  recover  pumping  lift  costs  or  reduce  the  costs  of  the  water.  At 
times  and  places  when  the  State  needs  additional  power,  it  should  be  purchased  from 
any  available  source  at  the  most  favorable  price. 

Your  questions  relating  to  special  problems  in  contract  policies  cannot  be  answered 
as  readily  without  some  background  into  the  district  involved  ;  and,  since  all  these 
questions  are  interrelated,  I  would  like  to  discuss  the  remaining  questions  as  a  group. 

Some  20-odd  years  ago  our  district  was  mostly  sagebrush  and  jackrabbits.  A 
small  group  of  farmers  armed  with  only  intestinal  fortitude,  integrity,  and  the 
confidence  of  financial  backers,  began  drilling  500-  600-foot  wells,  pumping  water, 
clearing  sage,  and  farming.  These  first  efforts  were  far  from  profitable ;  more  backing 
was  needed,  wells  were  drilled  deeper,  more  debt  was  piled  up,  until  eventually, 
after  many  farmers  had  given  up,  some  profits  began  to  appear.  Then  many  years 
were  consumed  in  paying  oif  initial  indebtedness.  Then  came  three  of  the  most 
profitable  years  known  to  agriculture :  1950-51-52.  Of  course,  the  earthquake  of 
1952  caused  need  for  huge  capital  outlay  in  new  pipelines,  new  wells,  releveling 
ground,  etc.  Nevertheless,  farmers  in  the  area  consolidated  and  improved  their 
holdings,  and  began  to  show  the  world  some  real  crop  production.  This  good  pro- 
duction did  not  just  happen.  These  farmers  were  now  seasoned  veterans  who  were 
faced  with   a   realization   that   as   pumplifts   had   become   greater   and   water   costs 
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continued  (o  rise,  tbey  Lad  to  produce  hi>{lier  crop  yields  merely  to  stay  even.  Other 
costs  such  as  tractors,  labor,  etc.,  had  j,'one  up  too,  but  our  neijrhliors  in  other  parts 
of  the  State  were  faced  with  similar  problems.  We  now  face  the  same  ueiKhbors  in 
the  competitive  market,  despite  the  fact  that  some  of  them  have  I)ccii  furnished 
federal  prnject  water  at  i>rices  less  than  we  could  <listriliute  Featlu-r  River  water 
even  if  it  were  free  at  canal  side.  We  must  not  only  pay  our  high  price  for  water, 
but  we  must  also  pay  some  of  our  neighbors'  water  costs  in  the  form  of  subsidy 
in  the  Federal  Water  Program. 

Farmers  are  optimistic  by  nature.  Most  feel  that  they  will  do  better  next  year  in 
.spite  of  a  bad  previous  year,  hoi)ing  for  i)ctter  weather,  fewer  bugs,  and  less  dis- 
ease. However,  if  you  had  asked  these  same  farmers  20  years  ago  if  they  could 
pay  the  cost  for  water  they  are  paying  today,  you  would  have  had  a  cold  stare 
and  someone  would  have  called  for  the  wagon.  I'm  sure  if  you  had  asked  them  if 
they  could  produce  three  bales  of  cotton  per  acre  or  more,  you  would  have  had 
tiic  same  reaction.  Now  these  people  are  doing  wh.it  would  have  seemed  impossible 
L*()  years  ago.  The  .search  for  .survival  through  high  production  is  still  going  on  today. 

When  the  California  Water  Plan  developed  to  the  talking  stage,  there  were 
guestimates  of  $S  to  $10  per  acre  foot  for  water  in  our  area.  Now  after  some 
studies  and  surveys,  and  no  established  pricing  policies.  Bulletin  78  says  $16  to 
$24  at  canal  side.  I  think  you  will  appreciate  the  fact  that  enthusiasm  for  supple- 
mental water,  no  matter  how  firm  the  supply,  decreases  as  costs  of  such  proposed 
water  go  above  present  pumping  costs  of  ground  water.  This  is  only  human  nature 
in  relation  to  basic  economics.  Some  farmers  will  simply  continue  to  drill  2,000- 
to  2,r»00-foot  replacement  wells  and  hope  to  come  out  with  a  profit.  Consequently, 
as  to  signing  a  binding  contract  at  this  time  for  water  at  IJulletin  78  prices,  (even 
though  we  are  in  dire  need  of  water  right  now)  I  wotild  be  forced  to  say  we  should 
have  further  stuily  and  a  survey  at  our  local  area,  before  we  could  contract  for 
water  at  Bulletin  78  prices. 

We  would  like  to  draw  your  attention  to  the  specific  wording  in  Bulletin  78 
(Chapter  2,  Page  4,)    which  states  as  follows: 

"It  is  not  the  purpose  of  this  investigation  to  establish  a  pricing  schedule,  but 
rather  to  estimate  a  future  demand  for  water  by  areas  on  a  conservative  basis." 

This  implies  that  the  prices  shown  are  in  excess  of  the  reasonable  .share  of  the 
costs  and  benefits  to  water  users.  This  means  that  your  committee  is  asking  whether 
users  are  willing  to  pay  more  than  the  State  Department  of  Water  Resources  con- 
siders necessary.  The  prices  shown  in  Bulletin  78  are  high.  These  prices,  added  to 
the  estimated  distribution  costs,  are  substantially  more  than  present  pumping  costs 
within  our  district.  Therefore,  landowners  who  can  pump  water  probal)ly  will  con- 
tinue to  pumi)  as  long  as  the  well  supply  is  cheaper.  The  real  question  is  whether 
agriculture  would  be  profitable  at  these  higher  prices. 

We  believe  that  the  jiroject  l)eneficiaries  should  pay  all  costs  for  the  project.  With 
high  fixed  costs,  an  important  factor  in  any  business  is  to  increase  sales  volume  as 
much  as  po.ssible.  The  more  water  sold,  the  greater  the  revenue,  and  the  more  feasible 
the  project. 

There  are  probalily  several  methods  of  charging  for  the  services  from  the  project 
that  could  l)e  satisfactory.  The  point  that  I  wish  to  stress  is  that  the  project  should 
stand  on  its  own  feet.  All  beneficiaries  should  pay  their  fair  share  of  the  costs. 

The  fcasiltility  reports  on  our  district,  i)repared  by  the  Department  of  Water 
Resources  and  a  private  engineering  firm,  indicate  there  should  be  financial  capacity 
available  for  construction  of  distril)ution  facilities. 

Concerning  what  preparations  our  district  is  now  making  to  provide  distribution 
facilities,  we  siiould  like  to  again  point  out  that  this  district  has  been  very  recently 
formed.  However,  we  do  have  tiie  benefit  of  the  excellent  study  prei>are(l  by  the 
Department  of  Water  Resources,  dated  July  lOHO,  relating  to  the  proposed  Wheeler 
Ridge-Maricoi)a  Water  Storage  District,  which  considers  various  aspects  of  the  plan 
of  distribution  system  within  the  district,  including  design  criteria,  land  subsidence, 
capital  costs,  annual  costs,  and  other  related  considerations.  We  have  also  obtained 
a  feasibility  report  prepared  by  the  engineering  firm  of  Ijeeds,  Hill  and  .Tewett 
within  our  district,  and  have  recently  engaged  engineering  senices  to  assist  in 
planning.  We  will  be  able  to  continue  our  studies  in  a  more  orderly  fashion  as  soon 
as  the  State  establishes  a  definite  plan  and  if  pricing  policies  are  within  the  ability 
to  pay. 
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We  may  point  out  that  a  water  storage  district  has  specific  revenue-raising  powers 
set  forth  in  the  Water  Code.  It  is  therein  provided  that  a  water  district  may  raise 
funds  by  three  methods :  the  issuance  of  general  obligation  bonds,  the  levy  of  assess- 
ments on  lands  lying  within  the  district  according  to  benefits  received,  and  the 
collection  of  charges  and  tolls  from  persons  receiving  the  benefit  of  irrigation  or 
other  services  rendered  by  the  district  proportional  to  the  services  rendered. 

We  feel  that  there  must  be  a  contract  for  specific  amounts  of  water  at  definite 
prices  and  delivery  dates. 

Our  district  feels  that  escalation  would  be  acceptable  if  the  price  of  water  is 
within  the  farmer's  ability  to  pay. 

Appendix  A 
MARICOPA-WHEELER   RIDGE   WATER  STORAGE   DISTRICT 

1.  Total  number  of  acres  in  district 134,200 

2.  Total  number  of  landowners  in  district 455 

3.  Acreage  in  district  that  is  irrigable 129,470 

acres  or  96.47% 
129,470       ^^^„^  122,790       n«  on«/  (includes  6,680 

134:200  ^^^-^'^^  127,520  "  ^^-^^^^  acres  added  to 

district  as 
formed) 

4.  Acreage  in  district  under  irrigation  in  1956 52,910 

acres  or  39.42% 
(includes  6,680 
acres  added  to 
district  as 
formed ) 

5.  Characteristics  of  lands  lying  within  district (*pg.  52) 

(tpg.7) 
Description  Gross  acres 

Excellent  quality  for  all  climatically  adapted  crops 78,010 

Slightly  less  desirable  due  coarser  soil  texture 22,960 

Affected  by  concentrations  of  soluble  salts  or  exchangeable  sod- 
ium, but  reclamation  procedures  can  convert  to  good  pro- 
ductivity           8,890 

Productivity  limited  by  shallow  soil  depths,  rock  cover,  or  un- 
favorable topography   12,930 

Subtotal  of  irrigable  lands 122,790 

Nonirrigable  or  urban  lands 4,730 

Total  acreage  shown  in  reports 127,520 

Good  quality  lands  included  in  district  as  formed  but  not  shown 

in  either  report 6,680 

Total  acreage  in  district 134,200 

6.  Average  pumping  lift  in  district 450'  * 

7.  Land  characteristics  and  operations  by  three  major  landowners 

in  district 


*  Denotes  information  obtained  from  State  of  California,  Department  of  Water  Re- 
sources Report  on  Proposed  Wheeler  Ridge-Maricopa  Water  Storage  District, 
dated  July  1959.  This  report  used  127,520  acres  as  the  total  acreage  in  the  pro- 
posed district. 

t  Denotes  information  obtained  from  Leeds,  Hill  and  Jewett  district  feasibility  report, 
May  1959.  This  report  used  127,520  acres  as  the  total  acreage  in  the  proposed 
district. 
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Kern  County  Standard  Oil  Tejon 

Land  Co.  Co.  of  Calif.  Ranch  Co. 

A.  Acres  owued  iu  district 34,3()0  18,000  40,934 

B.  Acres  not  presently  farmed  in  district 24,800  9,000  27,060 

C.  Acres  farmed  in  district,  gross  acres  (in- 

cludes roads,  farm  yards,  etc.) 9,500  9,000  13,874 

a.  Farmed  by  landowner,  gross  acres 400  _  40 

b.  Farmed  by  lessees,  gross  acres 9,100  9,000  13,834 

D.  Irrigable  acreage  in  district  not  presently 

farmed    21,800  6,500  22,000 

(Est.) 

E.  Estimated   uonirrigable   acreage   in   district 

(due  to  rock,  topography,  roads,  oil  field 

facilities,  airfields,  buildings,  etc.) 3,000  2,500  5,000 

(Est.)  (Est.) 

F.  Average    pumping    lift   (Note:    This    figure 

does  not  reflect  the  limited  quantity  of 
water  produced  from  many  of  the  shallow 
wells)    501'  525'  512' 

G.  Average  cost  of  pumping,  per  acre  foot .$14  (Xo  figures        $15.88 

available  from 
tenants  as  to 
power  costs) 

il.  Number  of  shareholders 16,000  107,000  1,543 

a.  Number  of  shareholders  residing  in 

California    10,000  60,000  1,150 

(Transcript  of  November  5,  1959,  page  268) 

STATEMENT  OF  DON  VIAL 
California  Labor  Federation  AFL-CIO 

The  California  Labor  Federation,  AFL-CIO,  is  pleased  to  have  the  opportunity 
to  respond  to  Chairman  Carley  V,  Porter's  letter  dated  October  10,  1959,  directed  to 
Secretary-Treasurer  C.  J.  Haggerty,  concerning  the  testimony  of  federation  repre- 
sentative Don  Vial,  before  the  Assembly  Interim  Committee  on  Water,  September 
25,  1959,  in  support  of  anti-monopoly,  anti-speculation  (uujust  enrichment)  protec- 
tions iu  the  distribution  of  benefits  under  the  proposed  water  development  program. 

In  his  testimony,  Mr.  Vial  made  reference  to  the  policy  vacuum  that  exists  in  the 
State  not  only  in  regard  to  protections  again.st  monopoly  and  speculation  in  the  dis- 
tribution of  benefits,  but  also  in  regard  to  the  allocation  of  costs  between  project 
beneficiaries,  related  pricing  and  subsidy  questions,  and  policies  which  shall  govern 
the  determination  and  economic  feasibility  of  various  units  of  the  state  program. 
The  federation,  it  was  pointed  out,  went  firmly  on  record  at  its  1959  convention 
in  Sau  Diego  that  this  policy  vacuum  must  be  filled  before  the  $1.75  billion  water 
program  goes  to  a  vote  of  the  people  in  November  1900. 

In  regard  to  anti-monopoly,  anti-speculation  protections  specifically  (which  have 
generally  come  to  be  referred  to  as  anti-enrichment  protections),  it  was  reiterated 
that  federation  support  of  the  water  program  is  contingent  upon  enactment  of  pro- 
tections at  least  e(iual  in  strength  and  purpose  to  those  in  federal  reclamation  law. 
The  basis  for  this  denmnd,  in  turn,  was  described  as  resting  upon  (1)  the  amount 
of  subsidy,  if  any,  to  be  realized  by  irrigation  users,  and  (2)  tiie  enhanced  value  of 
laud  resulting  from  its  greater  productivity  as  water  is  brought  to  land  by  the 
people.  The  anti-monopoly,  anti-speculation  provisions  of  federal  reclamation  law, 
it  was  noted,  are  predicated  upon  both  of  these  concepts. 

In  response  to  (luestiouing  by  Chairman  Porter,  it  was  pointed  out  that  while  the 
federation  would  hardly  be  in  a  position  to  ask  for  restrictions  on  water  deliveries 
i)ased  on  subsidies,  if  in  fact  no  subsidies  were  involved,  there  would  nevertheless  be 
the  need  for  protections  against  uujust  enrichment  that  would  be  derived  by  large 
landholders  as  the  result  of  water  being  made  available  by  the  people,  apart  from 
any  subsidies  which  may  or  may  not  exist.  As  an  alternative  to  the  so-called  160- 
acre  limitation  in  reclamation  law,  Mr.  Vial  discus.sed  the  possibilities  of  placing  a 
dollar  limitation  on  so-called  enrichment  from  both  subsidies  and  enhanced  land 
values. 

Chairman  Porter's  letter  clearly  indicates  an  intent  that  there  shall  be  no  sub- 
sidies for   irrigation   water  users,   and   further,   with   regard   to   unjust  enrichment 
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which  may  stem  from  enhanced  land  values,  that  perhaps  the  application  to  an 
avowed  state  "business  operation"  of  the  business  concept  of  "supply  and  demand," 
at  least  to  the  extent  that  project  beneficiaries  fully  repay  the  allocated  cost  of 
the  project's  services  they  receive,  "would  provide  a  more  effective,  direct  and  fair 
restraint  upon  unjust  enrichment  for  water  users  than  any  other  method  yet 
devised." 

We  would  point  out,  first,  as  Mr.  Porter  himself  indicates,  that  there  are  no 
assurances  whatsoever  that  there  will  be  no  subsidy  to  irrigation  water  users  in  state 
projects.  We  reiterate  the  policy  vacuum  that  exists  in  this  regard,  and  note  specifi- 
cally that  mere  statements  that  project  beneficiaries  will  fully  repay  allocated  costs 
does  not  rule  out  the  possibility  of  subsidies,  when  we  are  also  without  any  policy  or 
criteria  on  the  allocation  of  costs.  By  way  of  example,  we  pointed  out  that  if  power 
is  sold  at  a  price  higher  than  necessary  to  recover  the  full  cost  of  developing  that 
power,  power  users  will  be  paying  a  subsidy  for  Avater  users  somewhere  along 
the  line. 

We  therefore  assume  that  if  the  concept  of  "no  subsidy"  is  to  be  implemented, 
policies  will  be  enacted  which  require  water  users  to  pay  the  full  cost  of  deliveries  at 
any  point  of  delivery  without  power  subsidies  or  without  any  contrived  allocation 
procedures  which  would  have  the  effect  of  reducing  the  calculated  cost  of  water 
deliveries  below  actual  cost. 

Assuming,  however,  that  there  will  actually  be  an  elimination  of  subsidies  by 
policy  action  (and  therefore  the  "subsidy"  basis  for  imposing  restrictions  on  water 
deliveries)  we  turn  now  to  Mr.  Porter's  theory  of  "supply  and  demand"  in  relation 
to  water  pricing  and  repayment  of  allocated  costs  as  a  restraint  upon  unjust  enrich- 
ment stemming  from  euchanced  land  values. 

At  the  outset,  however,  again  we  must  question  the  basis  for  invoking  the  concept 
of  "supply  and  demand"  as  a  "business  principle,"  and  applying  it  to  a  major  water 
development  project  by  the  State.  If  private  enterprise,  based  on  the  principle  of 
supply  and  demand,  could  not  undertake  the  basic  water  development  program 
being  proposed  to  the  people  as  a  state  undertaking,  why  should  the  principle  of 
supply  and  demand  that  has  failed  in  this  I'egard  be  forced  on  to  the  government  as  a 
policy  guide  for  pricing  and  payment  of  costs?  Might  we  not  be  dooming  the  State 
to  failure  also?  We  are  of  the  firm  opinion  that  basic  resources  development,  where 
private  enterprise  cannot  possibly  undertake  the  i-esponsibility,  is  not  in  any  sense  a 
business  operation  on  the  part  of  the  government. 

But  even  conceding  this,  however,  the  concept  of  "supply  and  demand"  advanced 
in  Mr.  Porter's  letter  appears  to  us  to  be  a  vague  concept  with  a  theoretical  poten- 
tial for  rationalization,  but  without  a  realistic  base  for  application  that  can  give  it 
any  meaning.  The  concept  of  "supply  and  demand"  within  the  operation  of  our  pri- 
vate enterprise  economy  has  a  meaning  that  the  demand  for  scarce  goods,  through 
the  pricing  mechanism,  will  invoke  the  development  of  a  supply  at  a  fair  profit  to  the 
supplier.  It  does  not  appear  to  us  in  Mr.  Porter's  letter  that  it  should  be  the  intent 
of  the  state  government  to  profit  on  the  water  development  program.  On  the  con- 
trary, it  appears  that  this  concept  is  to  be  invoked  only  to  the  extent  that  allocated 
costs  of  water  development  are  recovered.  Thus,  at  the  outset,  there  is  an  extremely 
tenuous  relationship  between  the  concept  of  "supply  and  demand"  and  the  pricing 
mechanism  for  the  repayment  of  allocated  costs. 

Rather  than  being  based  on  the  concept  that  demand  for  water  in  relation  to 
supply,  in  various  parts  of  the  State,  should  determine  where  the  water  should 
be  distributed  through  the  pricing  mechanism,  we  would  point  out  that  the  Cali- 
fornia water  program  was  developed  by  a  somewhat  arbitrary  allocation  of  water  to 
various  service  areas  and  uses,  and  that  only  now  is  it  being  suggested  that  the  price 
of  deliveries  be  sufficient  to  repay  full  allocated  costs.  If  supply  and  demand  is  to 
have  any  meaning  in  relationship  to  pricing  and  repayment  of  costs,  then  anywhere 
along  the  aqueduct  where  the  possibility  of  a  greater  return  on  investment  exists, 
that  area  should  get  the  water,  irrespective  of  amounts  that  may  now  be  allocated 
to  various  service  areas.  This  may  be  a  suitable  concept  for  rationalizing  the  trans- 
portation of  water  from  one  hydrographic  area  to  another,  but  it  does  not  necessarily 
mean  the  most  economic  development  of  a  limited  resource  which  should  govern  a 
water  development  program.  In  other  words,  invoking  the  concept  of  "supply  and 
demand"  only  to  the  extent  of  repaying  allocated  costs  where  the  water  deliveries 
themselves  are  allocated  by  service  areas  is  in  itself  a  tacit  admission  of  the  nebu- 
lous practical  application  of  the  concept. 

In  regard  to  the  specific  points  raised  in  Mr.  Porter's  letter,  the  first  is  that 
charging  irrigation  users  full  allocated  costs   (assuming  no  subsidies)   will  prevent 
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unwarranted  enhancement  of  land  values  on  the  premise  that  it  is  the  cheap  sub- 
sidized water  which  creates  windfall  laud  values  because  the  land  market  capitalizes 
most  of  the  subsidy.  We  would  agree  that  the  higher  the  price  for  water  paid, 
or  conversely  the  lower  the  subsidy,  the  lower  the  resultant  enhancement  of  land 
values  as  a  result  of  water  brought  to  the  land.  However,  we  cannot  agree  that 
if  full  allocated  costs  are  paid  that  major  landholders  in  the  lower  end  of  the 
valley  will  not  be  unjustly  enriched  as  a  result  of  the  activities  of  the  people  of 
this  State  in  the  development  of  water.  So  long  as  it  is  the  intent  to  deliver  water 
at  a  price  that  it  can  be  used,  thereby  increasing  the  productive  value  of  the  land 
by  some  amount,  those  holding  vast  amounts  of  land  are  going  to  be  enriched  out 
of  proportion  to  those  holding  much  smaller  amounts,  such  as  the  family  farmer. 
Is  this  to  be  the  policy  of  the  State?  Whatever  the  price,  within  limits  of  the  use, 
each  unit  of  land  of  the  same  quality  will  be  incroa.sed  in  value  by  the  same  amount. 
In  the  lower  end  of  the  valley,  it  is  almost  completely  meaningless  to  say  that  the 
application  of  "supply  and  demand"  will  have  the  desirable  effect  of  increasing  the 
wealth  of  an  area  as  the  intended  purpose  of  water  development,  because  63  percent 
of  the  area  in  question  is  owned  by  a  rehi lively  few  individuals  and  corporations. 
Is  it  to  1)0  the  policy  of  the  State  to  fortify  and  entrench  this  kind  of  ownership 
pattern  in  the  development  of  a  basic  resource? 

We  repeat,  so  long  as  certain  amounts  of  water  are  allocated  for  use  in  a  given 
area,  it  is  reasonable  to  assume  that  even  under  the  "supply  and  demand"  concept 
invoked  that  prices  will  be  set  at  levels  where  the  water  will  be  used. 

In  this  regard,  the  question  is  raised  in  Mr.  Porter's  letter  that  if  recovering 
costs  does  not  provide  sufficient  limitation  upon  enhancement  of  land  values,  then 
the  question  is  asked  "How  far  should  the  State  go?",  "Should  it  make  a  profit  on 
water?";  and  "Is  there  justification  for  imposing  so-called  extra  market  restraints 
that  are  not  part  of  our  traditional  business  operation?"  Obviously,  if  the  "supply 
and  demand"  principle  borrowed  from  business  were  fully  invoked,  the  State  should 
take  a  profit.  Our  state  government,  however,  does  not  operate  for  profit,  nor  do 
governments  generally  undertake  the  responsibility  for  basic  resources  development 
to  bring  a  profit  to  the  trea-sury.  On  the  contrary,  they  usually  undertake  such  pro- 
grams, as  in  the  case  of  the  federal  government,  to  profit  the  people  through 
the  widest  possible  distrilnition  of  benefits.  Again,  policy  is  needed  where  policy 
is  lacking  on  the  state  level  in  this  regard. 

The  second  argument  raised  in  Mr.  Porter's  letter  is  that  realistic  pricing  can 
effectively  preclude  subsidy  to  irrigation  water,  whereas  an  acreage  limitation,  for 
example,  does  not  limit  the  subsidy  itself.  Rather,  it  is  argued,  that  the  more 
stringent  the  acreage  limitation,  the  more  likely  it  is  that  lands  will  be  kept  out  <if 
the  project  service  area  and  thereby  make  repayment  more  difficult.  It  is  argued 
further,  that  a  vicious  circle  can  occur  in  that  the  more  we  limit  subsidy  to  each 
landholder,  the  more  subsidy  is  required  for  the  irrigation  project  purpose  in  the 
payout  period. 

In  regard  to  this  argument,  it  should  be  pointed  out  that  the  California  Labor 
Federation  is  not  taking  a  position  on  whether  or  not  there  should  be  a  subsidy 
on  irrigation  water.  We  have  merely  stated  that  if  there  is  to  be  a  subsidy,  it 
should  be  by  a  conscious  policy  determination,  and  there  must  be  some  kind  of 
a  limitation  on  the  amount  of  subsidy  which  can  accrue  to  any  one  individual. 
On  the  other  hand,  we  have  stated  what  appears  to  us  to  be  the  position  of  many 
farmers,  namely,  that  they  cannot  use  the  water  if  they  must  pay  prices  based 
on  the  full  allocation  of  costs.  On  the  other  hand,  Mr.  Porter's  letter  indicates 
that  there  are  many  farmers  who  claim  that  they  can  pay  the  full  cost.  We  have 
also  made  the  point  that  if  this  subsidy  issue  were  taken  out  of  the  area  of  specu- 
lation by  a  policy  declaration,  that  we  might  find  a  basic  realignment  of  support 
or  opposition  to  the  project  from  farm  groups. 

Further,  in  regard  to  this  second  point  in  Mr.  Porter's  letter,  it  is  stated  that 
limitations  on  deliveries,  such  as  an  acreage  limitation,  have  the  undesirable  effect 
of  keeping  lands  out  of  the  service  area.  Indeed,  this  is  the  threat  made  by  large 
landholders  who  oppose  limitations,  but  their  threats  have  not  been  borne  out  in 
the  experience  of  the  application  of  the  excess  lands  provision  under  federal  reclama- 
tion law  to  CVP  units.  On  the  other  hand,  if  the  large  landholders,  by  their  partici- 
pation in  a  project,  can  actually  determine  its  feasibility,  then  we  say  categorically 
that  such  power  rnust  be  broken  up  if  any  state  water  program  is  to  have  an 
objective  other  than  the  entrenchment  of  that  power. 

The  third  point  raised  in  Mr.  I'orter's  letter  is  tliat  limitations  on  water  deliveries 
are  inconsistent  in  certain  regards  with  public  agency  preference  in  the  distributon 
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of  public  power  as  a  policy  also  advocated  by  organized  labor.  The  argument  here 
appears  to  be  that  an  enrichment  question  is  involved  in  low  cost  power  (priced  to 
pay  the  cost  of  providing  that  power  without  subsidy)  only  if  public  preference 
in  the  distribution  of  power  is  provided  for.  We  submit  that  some  benefits  from 
low  cost  power  are  realized  also  even  if  private  agencies  are  permitted  to  extract  a 
profit  in  the  distribution  of  the  low  cost  power  which  may  be  sold  to  private  agencies. 
The  point  in  the  preference  question  is  whether  or  not  users  should  be  permitted 
to  take  advantage  of  obtaining  that  low  cost  power  without  paying  a  profit  to  some- 
one. The  idea  that  there  can  be  enrichment  to  the  so-called  wealthy  and  large 
corporations  who  use  cheap  public  power  because  if  there  was  not  public  distribu- 
tion they  would  have  to  pay  a  higher  price  through  private  agency  distribution,  ties 
enrichment  to  whether  or  not  some  third  party  is  going  to  be  allowed  to  make  a 
profit  on  public  power.  We  do  not  believe  that  the  comparison  is  valid  or  that  it 
in  any  way  enhances  the  argument  advanced  for  application  of  a  "supply  and 
demand"  concept  to  water  development. 

In  regard  to  the  point  made  in  Mr.  Porter's  letter  that  use  of  water  for  urban 
and  industrial  purposes  can  also  enhance  land  values  and  result  in  land  speculation, 
we  would  agree  with  this  possibility.  This  is  a  new  problem  only  to  the  extent  that 
the  California  water  program  has  an  industrial  and  domestic  supply  purpose  that 
has  been  largely  lacking  in  major  projects  undertaken  under  the  CVP.  The  fact  that 
the  California  program  is  broader  in  scope  should  not  mean  that  we  continue  to 
concern  ourselves  only  with  enrichment  in  the  use  of  irrigation  water  and  ignore 
enrichment  from  application  of  the  water  to  other  uses. 

The  fourth  point  in  Mr.  Porter's  letter  relates  to  a  declared  lack  of  understand- 
ing why  a  subsidy  is  supposedly  necessary  for  the  small  farmer  who  is  purportedly 
unable  to  pay  the  full  cost  of  water  while  the  same  price  results  in  exorbitant  profits 
for  the  large  owner.  We  do  not  believe  that  this  point  is  pertinent  to  our  testimony. 
We  have  not  said  that  a  subsidy  is  needed  for  the  small  farmer,  and  that  it  produces 
exorbitant  profits  for  the  large  landholder.  We  have  pointed  out  only  that  small 
farmers  claim  they  need  the  subsidy  if  they  are  to  use  the  water.  Whether  or  not 
large  farmers  need  it  also,  we  do  not  know.  Our  point  is  that  if  there  is  a  subsidy, 
we  believe  that  both  the  small  farmer  and  the  large  farmer  will  profit  from  the 
subsidy.  In  our  opinion,  it  is  then  a  question  of  public  policy  of  how  much  profit 
we  are  going  to  allow  to  accrue  to  individuals  at  the  expense  of  the  public. 

Finally,  in  the  fifth  point  in  Mr.  Porter's  letter,  it  is  stated  that  federation  cal- 
culations on  enrichment  do  not  allow  for  the  rather  large  investments  that  water 
users  must  make  to  utilize  the  water  delivered  at  canal  side  by  the  State.  We  are 
well  aware  of  these  additional  investments,  but  we  do  not  see  how  they  remove  the 
potential  from  enrichment  which  may  stem  from  state  subsidy  or  public  activity  on 
the  part  of  the  people.  It  would  appear  to  us  that  these  local  investments  are  to 
take  advantage  of  the  water  supply  provided  by  the  State,  and  therefore,  should  not 
be  looked  upon  as  a  factor  for  the  removal  of  the  advantages  of  a  state  supply. 

In  conclusion,  we  reiterate  our  position  that  when  the  State  undertakes  a  project 
as  fundamental  in  importance  as  that  proposed  in  the  California  water  program  to 
the  future  growth  and  development  of  our  State,  it  is  unthinkable  that  such  under- 
taking should  be  without  policy  declarations  governing  its  purpose  and  the  distribu- 
tion of  benefits.  We  do  not  believe  that  the  concept  of  "supply  and  demand,"  in  the 
application  of  a  so-called  business  principle  to  government  activity,  provides  any 
effective  restraint  on  unjust  enrichment  for  water  users  when  in  fact,  the  applica- 
tion of  the  principle  must  be  cut  off  to  accommodate  the  implied  judgment  that  price 
should  be  governed  by  repayment  of  full  allocated  costs.  The  invoking  of  supply  and 
demand  on  this  basis  appears  to  us  to  be  more  of  a  rationalization  of  certain  pricing 
policies  in  the  search  for  a  criteria  that  will  give  the  proposed  project  financial 
feasibility  than  a  means  for  controlling  unjust  enrichment. 

(Transcript  of  November  5,  1959,  page  254.) 

STATEMENT  OF  FREDERICK  BOLD,  JR. 
County  of  Solano 
Solano  County  appreciates  the  opportunity  to  present  to  this  committee  its  views 
on  the  marketing  of  water  supplies  from  the  State  Water  Resources  Development 
System.  Until  the  Legislature  establishes  the  basic  terms  and  conditions  under  -which 
such  supplies  will  be  available,  it  is  extremely  difficult  for  the  using  agencies 
properly  to  plan  the  solution  of  their  water  supply  problems  or  to  commit  them- 
selves with  any  degree  of  definiteness  to  participate  in  the  State's  program. 
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It  is  our  recommendation  that  the  State  sell  water  at  the  proportionate  cost  of 
making  available  in  the  Delta  plus  the  cost  of  the  proportionate  use  of  facilities 
necessary  to  deliver  the  water  to  the  zone  of  use.  The  State's  contracts  for  such 
a  water  supply  should  be  with  a  public  body  with  jurisdiction  over  the  entire  zone. 

Specifically,  we  regard  Solano  County  as  an  appropriate  marketing  zone  and 
Solano  County  Flood  Control  and  Water  Conservation  District  as  an  appropriate 
public  body  to  contract  with  the  State.  The  price  for  water  to  be  paid  by  Solano 
County  we  feel  should  be  based  upon  the  State's  unit  cost  of  water  delivered  to 
the  Delta,  that  is,  the  proportionate  share  of  the  cost  of  constructing,  operating 
and  maintaining  mountain  storage  facilities  with  credit  for  all  revenues  from  the 
sale  of  power  developed  at  the  mountain  reservoirs,  plus  the  proportionate  share 
of  the  construction  and  operation  costs  of  that  portion  (based  upon  quantities 
of  water  transported)  of  the  first  23  miles  of  the  North  Bay  Aqueduct  which  are 
used  in  effecting  delivery  throughout  Solano  County.  The  quantity  of  water  avail- 
able to  Solano  County  is  considered  to  be  the  capacity  of  the  aqueduct  at  its  intake 
at  Lindsay  Slough  less  the  capacity  of  the  aqueduct  where  it  leaves  Solano  County 
at  the  Cordelia  Pumping  Plant. 

The  County  of  Solano  has  not  yet  adopted  a  policy  with  respect  to  the  question 
of  whether  the  State  should  sell  water  at  a  single  price  thus  leaving  the  subsidiza- 
tion of  agricultural  use  to  the  individual  zones  or  whether  the  State  should  .set 
one  price  for  agricultural  water  and  another  for  water  put  to  nonagricultural  uses. 
When  a  decision  on  this  matter  has  been  reached,  it  will  be  transmitted  to  your 
committee. 

The  Board  of  Supervisors  of  Solano  County  has  not  established  any  policy  nor 
has  it  yet  taken  any  position  with  respect  to  acreage  limitation.  The  matter  is 
currently  under  study. 

It  will  be  necessary  that  power  be  purchased  from  the  State  in  the  operation 
of  the  Calhoun  Cut  Pumping  Plant  of  the  North  Bay  Aqueduct.  Costs  for  pumping 
at  this  point  of  the  quantities  of  water  delivered  to  Solano  County  should  properly 
be  included  in  the  cost  of  water. 

The  generation  of  electric  power  from  falling  waters  released  from  the  moun- 
tain reservoirs  is  an  integral  part  of  the  upstream  storage  facilities.  We,  therefore, 
feel  that  all  revenues  from  the  sale  of  such  power  should  be  applied  to  the  repay- 
ment of  the  cost  of  the  storage  facilities.  Power  revenues  should  not  be  devoted 
to  subsidizing  the  water  users  of  any  particular  class  or  locality  but  should  be 
used  to  reduce  the  gross  cost  of  the  conservation  and  storage  facilities  to  their  true 
"net  cost  after  power  revenues."  The  charges  paid  to  the  State  by  the  district 
responsible  for  each  zone  should  include  the  fair  market  value  of  the  power  used 
In  effecting  delivery  of  water  from  the  Delta  Pool  to  such  zone.  We  see  no  reason 
for  the  State  to  sell  power  for  use  by  features  of  the  Water  Resources  Development 
System  at  a  cost  lower  than  that  at  which  surplus  power  may  temporarily  be  sold 
to  private  utilities. 

Solano  County  Flood  Control  and  Water  Conservation  District  proposes  to  sub- 
contract water  supplies  to  its  member  units,  i.e.,  irrigation  districts,  county  water 
districts,  municipalities,  etc.,  for  delivery  from  the  North  B.iy  Aqueduct.  The 
member  iinits  would  in  turn  con.struct  their  own  transmission  lines  and  distribution 
system.s.  This  is  the  policy  now  followed  by  the  county  with  respect  to  the  water 
supplies  from  the  United  States  Bureau  of  Reclamation  Solano  Project  wboreby 
the  conservation  district  delivers  water  at  turnouts  from  the  Putah  South  Canal. 
The  Solano  Irrigation  District  is  presently  constructing  its  own  distribution  system. 
Wo  foel  that  the  cities  and  districts  within  the  county  h.ive  sufficient  resources  to 
finance  these  projects. 

No  preparations  are  now  being  made  to  provide  distribution  facilities  from  thf 
North   Bay  Aqueduct. 

It  is  recommended  that  the  contracts  with  the  State  be  similar  to  those  of  the 
Bureau  of  Reclamation  whereby  the  contractor  for  the  zone  has  general  t.i.xing 
power  and  the  contractual  obligations  constitute  a  general  lien  upon  the  lands 
served. 

A  combination  of  a  countywide  tax  imposed  l)y  the  conservation  district  an<l 
payments  madi'  l<y  member  units  woidd  provide  the  funds  to  meet  obligations  to  the 
State  under  a  water  service  contract.  Tlie  member  units  in  turn  wotdd  raise  the 
funds  to  meet  their  obligations  to  the  conservation  district  by  a  combination  of  water 
charges  and  ad  valorem  taxes. 

Obviously,  Solano  County  desires  the  greatest  assurance  possible  of  n  firm  water 
supply.  We  recognize,  however,  that  there  may  be  shortages  beyond  the  control 
of  the   State,   In   such   event,   the   State   would   undoubtedly    reserve   the   power   to 
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allocate  available  supplies.  We  lecommend  that  the  State  establish  certain  priorities 
of  use  by  which  municipal,  domestic,  agricultural  and  industrial  uses  would  be 
superior  to  power,  recreational,  fish  and  wildlife  and  navigation  uses.  We  recom- 
mend also  that,  if  other  considerations  are  equal,  priority  of  supply  be  given  to  the 
zone  whose  contract  with  the  State  is  earlier  in  time. 

Solano  County  recognizes  that  there  is  a  fundamental  difference  between  the 
financing  of  water  projects  by  the  United  States  Bureau  of  Reclamation  and  the 
pay-as-you-go  concept  which  is  implicit  in  the  Water  Resources  Development  Bond 
Act  of  1959  (Statutes  of  19r)9,  Page  4234,  Chapter  1762,  Senate  Bill  No.  1106). 
To  the  extent  that  the  California  system  is  financed  by  bonds  rather  than  the 
general  funds  of  the  State,  costs  must  be  met  concurrently.  The  State's  costs  rather 
than  the  consumer's  ability  to  pay  or  benefit  received  would  appear  to  be  the 
guiding  principle  in  the  pricing  of  water  sold  by  the  State.  It  follows  that  the 
State  will  not  be  able  to  contract  to  furnish  water  at  a  fixed  unit  price  that  will 
be  unchanging  through  the  years.  Rather  water  prices  will  of  necessity  be  subject 
to  escalator  clauses  that  reflect  changes  in  expenses  of  operation  and  maintenance 
with  downward  readjustments  as  bond  issues  are  retired.  It  would  appear  advisable 
to  segregate  and  to  state  separately  the  State's  water  prices  into  two  component 
elements,  one  for  capital  expenditures,  i.e.,  bond  interest  and  retirement  and  another 
for  operation,  pumping  and  maintenance  of  storage  and  delivery  facilities. 

(Transcript  of  November  5,  1959,  page  278.) 

STATEMENT  OF  JAMES  F.  SORENSEN 
Friant  Water  Users  Association 

The  Friant  Water  Users  Association  has  as  members  19  public  districts  on  the 
Friant-Kern  and  Madera  Canals  in  Madera,  Fresno,  Tulare  and  Kern  Counties 
which  distribute  water  from  the  Friant  Unit  of  the  Central  Valley  Project.  Most 
of  these  public  districts  lie  within  the  boundaries  of  Tulare  County  and  within 
Tulare  County  there  are  large  areas  which  now  are  in  need  of  additional  water 
above  and  beyond  that  received  from  the  Central  Valley  Project. 

The  districts  and  areas  represented  here  today  are  areas  of  long  experience  in 
seeking,  receiving  and  using  supplemental  water  supplies  from  the  Central  Valley 
Project  as  well  as  now  seeking  service  from  future  projects. 

This  statement  is  based  on  a  belief  that  it  is  imperative  that  agriculture  rnust 
continue  to  grow  in  California  to  meet  the  demands  of  our  increasing  population. 
It  is  obvious  that  agricultural  users  of  water  are  only  able  to  pay  so  much  for 
water  which  they  need.  A  delicate  balance  exists  in  maintaining  this  agricultural 
production  with  water  at  a  price  which  agriculture  can  afford  to  pay  without 
getting  into  some  sort  of  a  program  where  subsidies  in  the  price  of  water  create 
an  impossible  situation  ou  a  competitive  basis  with  other  segments  of  our  economy 
both  agricultural  and  otherwise. 

We  feel  that  if  there  are  no  subsidies  granted  in  the  agricultural  water  pricing 
policies,  there  should  be  no  acreage  limitation.  Or  if  there  is  to  be  subsidy,  it  would 
seem  fair  to  have  some  method  by  which  the  excess  landowner  would  repay  the 
subsidy,  thereby  eliminating  any  unfair  advantage.  All  lands  used  for  agricultural 
purposes  are  entitled  to  the  proportion  of  benefits  from  projects  of  which  these  lands 
are  a  part  so  long  as  they  pay  their  proportionate  share  of  these  costs.  Many  of 
our  districts  operating  under  federal  acreage  limitations  find  that  there  are  serious 
inequities  in  enforcement  of  the  law.  In  certain  instances,  idle  lands  are_  forced  to 
pay  for  distribution  systems  which  are  of  no  benefit  to  the  lands  in  question. 

The  member  districts  of  the  Friant  Water  Users  Association  and  all  areas  of 
Tulare  County  are  now  served  by  either  the  Pacific  Gas  and  Electric  Company  or 
the  Southern  California  Edison  Company  and  there  have  been  no  recent  steps  to 
purchase   power   for  public   distribution. 

We  feel  that  the  State  of  California  should  market  power  at  its  market  value  and 
at  not  less  than  its  unit  cost  of  production.  It  seems  to  us  that  these  factors  are  much 
more  important  than  the  matter  of  a  marketing  preference  to  public  agencies.  There 
are  only  two  salable  items  from  these  projects — water  and  power,  and  it  is  obvious 
that  the  revenues  must  be  maximized  to  make  a  feasible  project. 

In  this  connection,  all  beneficiaries  including  recreation  and  salinity  control  should 
return  costs  of  construction  so  far  as  these  costs  are  within  their  ability  to  repay.  It 
is  our  belief  that  reimbursable  costs  should  include  all  those  functions  which  are 
not  of  general  benefit.  We  feel  that  fish  and  wildlife  uses  are  not  of  any  more  general 
benefit  to  the  people  of  the  State  of  California  than  irrigation  uses  and  on  this  basis 
we  feel  that  fish  and  wildlife  uses  of  water  should  be  paid  for  on  a  reimbursable 
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basis.  If  uses  such  as  fish  and  wildlife  are  to  be  classed  as  nonreimbursable  because 
of  their  general  benefit  to  the  people  of  the  State,  then  repayment  of  costs  for  most 
of  tlie  other  uses  should  be  paid  for  partially  from  state  funds  since  there  is  indirect 
general  benefit. 

Along  these  lines,  it  might  be  pointed  out  that  many  irrigation  and  water  districts 
in  the  San  Joaquin  Valley  have  long  imported  and  developed  water  supplies  of 
tremendous  benefit  to  metropolitan  areas  which  in  most  cases  do  not  pay  anything 
toward  the  expense  of  the  districts. 

The  prices  indicated  in  Bulletin  No.  78  are  for  water  on  the  west  side  of  northern 
Kern  County  and  whether  this  price  would  hold  for  the  east  side  of  the  San  Joaquin 
Valley  is  not  known.  We  feel  that  such  a  price  nears  the  upper  limit  which  most  San 
Joaquin  Valley  areas  can  jiay  for  water  at  canal  side.  Furthermore,  this  price  is 
probably  above  that  payable  for  most  field  and  forage  crops  and  we  assume  that 
there  would  be  reluctance  on  the  part  of  potential  purchasers  to  buy  water  at  these 
price  levels. 

Development  of  water  supplies  in  areas  where  present  use  is  agricultural  find  the 
future  use  will  probably  be  municipal  and  industrial  may  call  for  some  kind  of 
.special  rate  structure.  It  is  obvious  that  it  is  not  proper  governmental  planning  to 
bypass  forever  areas  not  now  in  development  in  favor  of  richer  areas  which  now  need 
water. 

In  the  San  .Toaquin  Valley,  much  of  the  increased  agricultural  water  demands 
have  been  due  to  the  dislocation  of  Southern  California  agriculture  because  of  the 
great  demand  for  land  by  subsidized  United  States  defense  operations.  Another  impor- 
tant point  in  this  regard  is  that  it  is  oftentimes  the  best  irrigated  area  which  is  taken 
over  for  urban  uses. 

Water  user  organizations  would  have  varying  financial  capabilities  to  finance 
irrigation  distribution  facilities.  In  areas  already  developed  where  gravity  systems 
could  be  utilized,  probably  financing  would  be  readily  available.  For  areas  not  yet 
developed  where  high  pressure  distributions  systems  would  be  required,  some  financial 
difficulty,  no  doubt,  would  be  encountered. 

In  any  event,  interest  charges  are  a  substantial  item  and  it  should  be  noted  that 
many  districts  in  our  area  use  federal  loans,  with  no  interest,  to  either  construct 
their  own  systems  or  to  have  the  federal  government  do  the  construction. 

Our  water  districts,  irrigation  districts  and  utility  districts  have  powers  of  assess- 
ment enforcealde  by  ta.x  .sales  to  guarantee  repayment  in  the  unlikely  event  that 
project  operation  and  maintenance  costs  and  repayment  cannot  be  met  from  normal 
assessments  and  water  tolls. 

Generally  speaking,  approval  or  authorization  of  the  obligations  by  the  California 
Districts  Securities  Commission  re(iuires  that  a  dependable  supply  of  water  at  a 
price  within  the  ability  to  pay  must  be  assured. 

Where  water  is  delivered  for  any  use,  it  seems  evident  that  some  provision  making 
the  water  appurtenant  to  the  l.Tud  upon  which  it  is  used  is  absolutely  necessary. 
Financing  would  require  such  provisions.  Lack  of  assurance  of  the  permanency  of 
the  water  supply  might  imply  possible  intent  to  withdraw  such  water  from  an  area 
in  (luostion  and  this  would  not  l)e  in  the  public  interest. 

Water  rights  are  pro)ierty  rights  and  as  svich  are  based  on  a  priority  system.  In 
this  connection,  it  should  be  noted  that  units  which  contract  for  water  supplies  from 
state  or  federal  units  should  have  some  assurance  that  their  water  supplies  will  not 
be  reduced  by  later  developments.  In  particular,  where  districts  have  already  ex- 
I)onded  large  sums  of  money  for  distribution  systems,  they  are  entitled  to  assurance 
that  project  water  sujiplies  will  not  be  oversold  thereby  resulting  in  more  areas  being 
short  of  water  rather  than  less  areas  being  short  of  water.  Means  to  assure  this 
might  be  to  either  limit  the  later  supplies  to  those  available  after  satisfaction  of 
earlier  contracts  or  to  guarantee  that  only  certain  supplies  would  be  placed  under 
contract  from  certain  projects. 

If  it  becomes  necessary  to  raise  rates  for  water  <lue  to  increased  operation  and 
maintenance  costs,  it  wotild  seem  equitable  that  costs  of  water  be  increased  if  re- 
payment ability  exists.  The  contracts  should  provide  for  escalation  only  at  expiration 
of  20-,  ^0-  or  40-year  periods.  It  should  be  possible  to  determine  costs  for  many 
years  in  advance  and  it  is  only  equitable  that  a  farm  operator  know  what  his  base 
cost  will  be.  As  to  increased  costs  for  furtlier  develoiunent,  this  is  a  matter  requiring 
cot)sider;ibIe  exploration  and  study.  Certain  base  costs  for  fundamental  units  might 
be  included  in  water  pools,  but  costs  of  complete  facilities  should  be  recovered  from 
the  respective  units  8erv<'d. 

(Transcript  of  November  6,  1959,  page  297.) 


COMMITTEE  REPORT  ON  WATER  PROBLEMS  A-277 

STATEMENT  OF  WILLIAM  B.  STAIGER 
Agricultural  Council  of  California 

The  Affrioultural  Council  of  California  (is)  an  organization  roprosontinj,'  07 
farmcr-ownod  and  operated  co-operatives  in  California  with  a  combined  membership 
of  93,000  agricultural  producers.  We  are  vitally  interested  in  the  sul).iects  currently 
beinff  studied  by  this  assembly  interim  committee  on  water.  ^Ye  do  not  pretend  to 
speak  for  each  and  every  farmer,  but  we  do  believe  that  our  policies  do  reflect  their 
majority  thinking. 

We  are  concerned,  however,  with  numerous  policy  questions  as  yet  unanswered 
which  will  substantially  affect  the  direction  which  water  development  takes,  and  be- 
cause of  the  importance  of  water  to  agriculture  in  this  State  as  well  as  to  many 
other  important  industries,  the  answers  to  these  questions  will  substantially  affect 
our  State's  future  economy. 

May  I  make  it  clear  that  as  of  this  moment  our  organization  does  not  have  a 
definite  policy  or  position  with  respect  to  the  bond  election  resulting  from  passage 
of  the  Burns-Porter  Act.  Answers  to  such  important  policy  questions  as  acreage 
limitations,  power  preference  and  other  subjects  being  studied  by  this  committee 
will  in  large  measure  determine  our  position  between  now  and  election  date  in 
November  1960. 

It  has  been  my  plea.sure  to  read  some  of  the  testimony  already  presented  to  your 
committee,  and  our  organization  is  in  general  concurrence  with  the  testimony  pre- 
sented by  the  Irrigation  Districts  Association  and  the  California  Farm  Bureau  Fed- 
eration. We  consider  these  groups  to  be  eminently  qualified  on  many  of  the  issues 
your  committee  is  studying. 

We  are  unalterably  opposed  to  acreage  limitations  of  any  size  or  in  any  form, 
since  they  place  undue  restrictions  on  success  and  serve  to  stifle  initiative.  The  aver- 
age acreage  of  Californian  farms  today  is  slightly  over  300  acres.  Under  the  economic 
pressures  resulting  from  the  need  for  increased  mechanization  ;  a  revolution  in  mar- 
keting procedures  resulting  in  fewer  and  fewer  buyers ;  and  a  continually  wider 
spread  between  the  prices  paid  by  farmers  for  their  production  materials  and  the 
prices  received  by  farmers  for  the  things  they  produce;  the  size  of  California  farms 
is  destined  to  increase  if  the  farmer  is  expected  to  have  an  economic  business  unit. 
Acreage  limitations  would,  in  our  opinion,  tend  to  prevent  or  discourage  the  de- 
velopment of  an  economic  unit.  With  respect  to  the  use  of  acreage  limitations  to 
encourage  family-size  farms,  we  fail  to  see  where  the  imposition  of  acreage  limita- 
tions would  in  any  way  benefit  the  so-called  family-size  farmers,  and  could  serve  to 
prevent  many  small  farmers  from  developing  an  economic  unit  in  our  rapidly  chang- 
ing agricultural  picture. 

At  this  point,  may  I  state  that  we  are  strong  supporters  of  family-size  farms  and 
consider  them  to  be  the  backbone  of  our  agricultural  economy.  We  are  convinced 
that  they  are  here  to  stay.  In  our  opinion,  the  majority  of  123,000  California  farms 
listed  in  the  1954  census  of  agriculture  are  family  owned  and  operated.  However, 
the  family-size  farm  of  today,  like  everything  else  in  our  economy,  has  had  to  grow 
in  size  and  efficiency  to  keep  pace  with  modern  living  conditions,  or  fall  by  the 
wayside.  Thus  the  family-size  farm  of  today  is  no  more  like  the  family-size  farm  of 
50  years  ago  than  is  the  average  industrial  plant,  retail  store  or  home  comparable 
to  its  predecessor  of  the  early  1900's  or  even  the  1930's.  This  growth  in  size  and 
efficiency  is  the  only  way  possible  for  us  as  a  nation  to  raise  our  standard  of  living 
to  the  high  level  we  now  enjoy. 

We  hold  that  all  users  of  state-developed  water  should  pay  their  full  proportionate 
share  of  the  cost  of  developing  and  delivering  this  water  to  them  and  are  therefore 
favorable  to  a  "delta  pool"  price  which  will  recognize  all  of  the  normal  cost  and 
price  factors,  including  volume  differences  between  the  various  purchasers.  We  sup- 
port the  idea  that  from  the  "delta  pool"  the  water  should  be  sold  through  contracts 
negotiated  with  irrigation  districts,  cities,  counties,  or  other  local  entities,  who  in 
turn  will  establish  their  own  pricing  schedule  to  the  ultimate  users.  If  this  policy 
is  practiced,  there  will  be  no  so-called  "unjust  enrichment"  as  the  enrichment  which 
will  result  from  full  use  of  our  State's  water  resources  will  accrue  to  the  benefit  of 
all  citizens.  The  members  of  this  committee  are  undoubtedly  far  more  familiar  with 
the  Burns-Porter  Bond  than  are  members  of  our  organizations,  but  for  the  moment, 
let  us  review  our  analysis  of  the  built-in  protections  now  in  the  act  against  any 
unjust  enrichment. 

a.  All  taxable  property  of  the  state,  of  which  agricultural  land  and  implements 
comprises  a  large  portion,  will  be  used  to  guarantee  repayment  of  the  bonds.  There- 
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fore  the  property  owners  are  uot  being  subsidized  throiif,'!)  the  use  of  free  state 
credit  as  is  often  claimed. 

b.  The  providing  of  a  stable  water  supply  is  often  given  as  a  reason  why  the 
irrigation  farmer  is  being  enriched  unjustly  by  this  program.  We  submit  that  an 
adequate  water  supply  is  essential  to  all  segments  of  our  economy,  not  farming 
alone.  Furthermore,  farmers'  use  of  this  water  supply  is  solely  for  the  puri)ose  of 
improving  their  agricultural  production,  which  if  accomplished,  cannot  help  but  be 
reflected  in  greater  revenue  for  the  state.  Finally,  under  tiie  program  as  we  would 
like  to  see  it  developed,  all  property  owners  will  pay  their  full  allocated  costs  for 
all  the  water  they  use. 

e.  Another  example  of  so-called  "unjust  enrichment"  is  the  enhancement  of  land 
values  by  reason  of  an  adequate  supply  of  water.  While  there  is  no  question  that 
land  values  will  increase  as  water  is  more  readily  available,  here  again,  the  State 
benefits  directly  through  higher  taxes  on  the  land  and  indirectly  through  increased 
production  and  a  higher  cash  value  of  agricultural  crops.  We  must  also  bear  in 
mind  that  all  lands,  whether  farming  or  not,  will  be  enhanced  by  reason  of  this 
water  project. 

(Transcript  of  November  6,  1959,  page  328) 

STATEMENT  OF  WILLIAM  P.  PRICE 
United  Water  Conservation  District  of  Ventura  County 

As  background  for  United's  position,  the  following  brief  description  may  be  help- 
ful. United  is  a  water  conservation  district  organized  under  the  Water  Conservation 
Act  of  1931.  It  comprises  all  of  the  Santa  Clara  Valley  within  Ventura  County 
and  essentially  all  of  the  Coastal  Plain  from  the  City  of  Ventura  on  the  north  to 
the  Pacific  Missile  Range  at  Point  Mugu  on  the  south.  Approximately  85,000  acres 
of  the  district  are  highly  developed  urban  and  agricultui-al  lands.  This  includes  the 
majority  of  the  irrigated  agricultural  lands  of  Ventura  County.  An  additional 
25,000  acres  are  susceptible  of  ultimate  development. 

The  district  includes  the  cities  of  Oxnard,  Port  Ilueneme,  Santa  Paula,  Fillmore, 
and  Piru,  and  a  portion  of  the  City  of  Ventura.  It  also  includes  the  Pacific  Missile 
Range  at  Point  Mugu,  the  Naval  Construction  Battalion  Center  at  Port  Hueneme, 
and  the  Oxnard  Air  Force  Base. 

Population  of  the  district  is  in  excess  of  S.~),000  and  growing  rapidly.  Asses.sed 
valuation  of  the  district  has  increased  from  approximately  $72,000,000  in  19.11 
when  the  district  was  formed  to  approximately  .$180,000,000  for  the  year  lO.'O-OO. 

Development  of  local  water  resources  was  begun  in  1028  by  United's  predecessor 
organization  with  the  construction  of  the  Piru  Spreading  Grounds.  In  1929  the 
Saticoy  Spreading  Grounds  were  built.  Ignited  completed  Santa  Felicia  Dam  on  Piru 
Creek,  enlargement  and  improvement  of  the  Saticoy  Spreading  Grounds,  construc- 
tion of  a  new  spreading  area  at  El  Rio,  a  pipeline  and  terminal  reservoir  for  the 
Pleasant  Valley  area,  and  a  pumping  plant  and  pipeline  to  the  Oxnard  and  Port 
Hueneme  areas  under  a  local  bond  issue  program  in  19.15. 

Planned  development  of  additional  local  surface  and  ground  water  resources  will 
permit  the  district  to  meet  its  water  needs  until  such  time  as  imported  water  is 
available  under  the  State  Water  Plan.  Engineering  studies  by  United,  and  con- 
firmed in  the  State's  studies,  indicate  an  ultimate  need  for  sui)stantial  quantities 
of  imported  water  to  meet  our  ultimate  needs.  Thiited  is  therefore  vitally  interested 
in  seeing  the  State  Water  Plan  move  forward  on  an  orderly  basis.  We  are  al.so 
interested  in  the  development  by  the  State  of  a  form  of  water  delivery  contract 
that  will  insure  to  the  State  the  return  of  its  investment  by  the  beneficiaries  of  the 
project,  and  at  the  same  time  provide  the  users  of  water  a  contract  under  which 
local  contracting  entities  can  distribute  water  under  long  established  precedents 
and  policies  of  existing  water  laws. 

(The  material)  set  out  below  takes  into  account  the  fact  that  United's  present 
operations  involve  a  conjunctive  use  of  surface  and  underground  water  resoiirces; 
that  any  imported  water  would  be  comingled  and  therefor  unidentifiable ;  and  that 
United  is  representative  of  substantial  urban,  agricultural,  and  public  interests  all 
of  which  benefit  from  United's  present  program  and  will  share  in  the  benefits  of 
any  importation  program. 

It  is  the  opinion  of  United's  board  that  no  acreage  limitations  should  be  imposed 
by  legislative  action  or  in  the  water  contracts.  Since  we  understand  that  the  State 
contemplates  being  reimbursed,  with  interest,  for  its  expenditures,  no  subsidy  is 
involved  for  any  areas.  United  agrees  that  benefited  areas  should  repay  in  full 
the  costs  allocated  for  the  delivery  of  water  to  those  areas.  Having  done  this,  any 
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contracting  entity  should  be  free  to  distribute  the  state  water  to  any  of  its  tax- 
paying  landowners  and  users  without  restrictions.  No  limitations  were  included  in 
the  legislation  which  was  passed.  In  our  judgment,  no  limitations  should  be  added 
now.  Any  attempt  to  do  so  may  well  jeopardize  the  entire  project. 

In  the  case  of  the  United  area,  imported  water  would  be  supplemental  water 
and  would  be  comingled  with  natural  local  supplies.  Identification  would  be  impos- 
sible. Administrative  problems  would  be  created  with  no  practical  means  of  solution. 
Any  attempt  to  exclude  holders  of  more  than  160  acres  from  participation  in  the 
importation  program  would  merely  mean  that  they  would  continue  to  draw  on  local 
supplies  to  meet  their  needs  without  contributing  to  the  cost  of  the  importation 
program.  The  financial  burden  would  be  transferred  to  the  small  landowners  and 
the  urban  areas  which  would  obviously  be  inequitable. 

There  is  the  further  possibility  that  nonparticipation  of  large  areas  of  the  State, 
because  of  acreage  limitation,  would  jeopardize  the  feasibility  of  the  project.  If 
large  areas  failed  to  participate,  the  unit  cost  of  water  under  a  project  of  reduced 
size  would  be  higher,  and  many  areas  that  would  otherwise  be  able  to  participate 
would  not  be  able  to  afford  the  higher  cost  water.  Thus  the  adverse  effects  would 
pyramid,  quite  possibly  to  the  point  where  the  project  would  no  longer  present  the 
sound  financial  feasibility  that  will  be  necessary  for  the  sale  of  project  bonds. 

Our  attorney  indicates  that  under  the  rule  established  by  the  California  Supreme 
Court  in  the  Ivanhoe  case,  there  is  doubt  that  the  State  can  legally  impose  any 
acreage  limitation.  It  is  not  wise  to  invite  litigation  of  this  point  to  complicate  an 
already  complicated  matter. 

In  the  circumstances,  therefore,  it  is  United's  opinion  that  since  no  subsidy  of 
water  costs  is  involved  there  is  no  basic  justification  for  the  State  or  the  water 
distributing  agencies  to  discriminate  between  taxpayei-s  on  the  basis  of  acreage 
owned.  United  recommends  against  any  acreage  limitation  in  the  legislation  or  in 
the  water  contracts. 

Under  present  plan,  United  contemplates  no  requirement  to  purchase  power  from 
the  State.  It  is  possible  that  the  converse  may  be  true  with  some  of  United's  future 
development,  and  that  United  may  wish  to  dispose  of  power  or  the  energy  of  falling 
water. 

It  is  the  belief  of  the  United  board  that  the  Feather  River  Project  must  be 
recognized  as  a  water  project ;  the  development  of  power  is  incidental  to  the  primary 
purpose  of  the  project,  and  the  total  power  to  be  developed  will  be  less  in  any  event 
than  the  power  required.  Thus  the  project  will  be  a  net  consumer  of  power. 

Since  the  power  developed  will  be  incidental  to  the  primary  project  function,  it 
should  be  utilized  directly  for  project  purposes  such  as  pumping,  or  applied  to 
project  purposes  through  exchanges  Avith  other  power  agencies  along  the  project 
route  on  the  most  favorable  possible  basis  or  disposed  of  by  sale  on  a  competitive 
basis.  In  the  event  of  equal  proposals  for  the  sale  of  power,  public  bodies  could  be 
given  preference.  This  preference  should  be  a  matter  of  priority  between  equals 
only,  however,  and  not  of  price. 

It  is  the  belief  of  United's  board  that  power  revenues  should  not  be  used  to 
subsidize  agricultural  water  or  any  other  special  class  of  service.  Power  revenues 
should  be  applied  to  the  overall  project  to  reduce  the  cost  of  water  to  all  users. 

To  the  extent  that  subsidized  agricultural  water  is  cheaper  than  water  to  other 
users  it  encourages  waste  through  improvident  farm  practices.  This  in  turn  will 
create  a  requirement  for  more  water  and  correspondingly  larger  facilities.  The 
overall  cost  of  the  project  would  be  increased,  thereby  nullifying,  at  least  in  part, 
the  effects  of  the  subsidized  water  program. 

The  State  should  dispose  of  water  as  a  wholesaler  only,  leaving  to  the  local 
contracting  agencies  the  determination  of  whether  there  shall  be  any  differential 
rates  for  water  distributed. 

United  is  therefore  opposed  to  any  power  preference,  so  far  as  price  of  power  is 
concerned,  and  is  opposed  to  the  use  of  power  or  other  project  revenues  to  sub- 
sidize the  cost  of  water  to  any  special  class  of  users. 

United  plans  to  contract  with  the  State  for  imported  water  to  meet  its  ultimate 
requirements.  Its  staff  has  been  directed  to  co-operate  with  other  agencies  working 
toward  a  satisfactory  form  of  state  contract.  However,  the  amounts  and  prices 
shown  in  Bulletin  78  are  not  firm  enough  for  United  to  agree  categorically  at  this 
time  to  a  contract  on  such  basis.  Furthermore,  the  terms  and  form  of  the  contract 
must  be  known  before  United's  board  can  determine  whether  such  a  contract  would 
serve  the  best  interests  of  all  of  its  constituent  areas.  It  is  possible,  too,  that  United 
will  be  a  part  of  some  larger  contractiiag  agency  and  would  not  then  contract 
directly  with  the  State. 
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With  the  state  facilities  at  the  locations  presently  contemplated  and  shown  in 
lUillotin  78,  only  a  minimum  of  facilities  would  he  required  to  discharge  water  into 
the  upper  reaches  of  Piru  Creek  near  Bear  Trap  Reservoir  north  of  Castaic.  From 
this  point  the  water  would  follow  natural  channels  to  Santa  Felicia  Dam  and 
thence  down  the  Santa  Clara  River  to  ultimate  points  of  use. 

In  any  event,  United  has  the  financial  capacity  to  construct  the  necessary  distri- 
hution  facilities  to  utilize  the  water,  whether  through  Piru  Creek  or  by  other 
routes  the  State  has  studied. 

Plans  and  studies  are  in  progress  for  expansion  of  TJnited's  present  facilities  to 
jirovide  additional  distribution  lines  to  points  of  need  on  the  Coastal  Plain  and 
elsewhere.  A  recently  completed  "Plan  for  (1  round  Water  Management,"  made  for 
the  United  District,  outlines  the  basis  for  utilizing  the  imported  water  for  both 
quality  improvement  and  ground  water  recharge  as  a  part  of  United's  conjunctive 
operation  of  surface  and  ground  water  resources. 

Taxes  on  the  full  tax  i)ase  of  the  district  are  the  i)asis  of  support  for  the  present 
improvements  constructed  under  a  local  i)ond  issue.  The  same  base  would  be  avail- 
•  ible  for  other  water  projects  approved  by  the  voters,  including  a  contract  with 
tiie  State. 

(The  method  we  would  use  to  pay  for  both  the  capacity  allocated  to  us  and  the 
water  delivered)  would  depend  on  the  terms  of  the  contract  and  future  circum- 
stances. For  example,  in  the  future  some  replenishment  assessment  provisions 
might  be  adopted  similar  to  those  for  Orange  County.  In  this  case,  the  funds  might 
be  secured  from  the  assessment  or  from  a  combination  of  the  assessment  and  ad 
\alorem  taxes.  ITnder  the  present  circumstances,  the  funds  would  have  to  be  .secured 
from  ad  valorem  taxes  since  there  is  no  way  for  direct  water  sales  where  the  water 
is  commingled  with  local  supplies  and  transported  largely  through  underground 
gravels. 

(^The  contract  commitments  we  would  need  from  the  State  would  be)  an  accept- 
:il)le  form  of  contract  which  assures  construction  of  necessary  facilities  by  known 
dates  and  a  satisfactory  formula  for  adjusting  the  price  of  water  from  time  to 
time  to  reflect  the  utility  concept  of  additional  projects  to  supply  the  Delta  Pool, 
and  to  reflect  increases  or  decreases  in  the  cost  of  operation  and  maintenance.  The 
fninnila  should  also  define  the  adjustment  that  would  result  after  the  full  share 
of  the  capital  cost  has  been  repaid. 

With  these  questions  cleared,  the  district  could  use  its  local  financing  ability  to 
modify  existing  facilities  or  construct  new  facilities  to  accommodate  water  delivered 
fiom  state  facilities 

(In  a  state  contract  we  desire)  assurance  of  continuity  of  water  supply  for  the 
full  life  of  the  state  bond  financing  program,  and  acceptance  by  the  State  of  the 
"utility"  concept  of  state  responsibility  for  repleni.shment  of  the  Delta  Pool.  It  is 
believed  that  ultimately  some  reasonable  basis  of  providing  firm  water  rights  can  be 
worked  out  since  the  statewide  problem  is  one  of  "distribution"  rather  than 
"sliortage." 

A  means  of  adjusting  water  rates  to  reflect  the  cost  of  additional  projects  to 
maintain  the  supply  in  the  Delta  Pool  plus  the  changes  in  cost  of  operation  and 
maintenance  would  be  necessary  in  order  to  be  consistent  with  a  policy  of  recovering 
tic  State's  full  costs  from  contracting  water  using  agencies. 

Conversely,  costs  should  be  reduced  when  appropriate  to  reflect  payoff  of  capital 
costs. 

(Transcript  of  November  6,  1959,  page  339) 

STATEMENT   FILED   BY  E.   K.   DAVIS 
California  Municipal  Utilities  Association 

The  association  is  composed  of  some  HO  municipally  owned  California  utilities 
and  utility  districts  located  throughout  tiie  State  of  California  and  serving  areas 
fiom  the  Mexican  to  the  Oregon  borders.  Association  members  provide  about  70 
l>eri"ent  of  California's  poi)ulation  with  one  or  more  services  such  as  electricity, 
I'as  and  water.  The  large  metroi)olitan  areas  such  as  Ixis  Angeles,  San  Diego,  I^ong 
r.rach,  San  Francisco  and  Sacramento  are  members.  Also,  the  association  is  well 
reiiresented  by  small  rural  communities  throughout  the  State.  The  as.sociation  has 
a  vital  interest  in  the  state  water  program  and  is  pleased  to  provide  the  committee 
with  its  views  on  some  of  the  difficult  problems  being  studied. 

Tlie  association  wishes  to  discuss  two  major  items:  (1)  the  granting  of  a  prefer- 
cn<'e  to  public  agencies  in  the  purchase  of  water  and  power  and    (2)    the  pricing 
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of  these  commodities.  With  respect  to  the  first  item,  the  California  Muncipal  Utili- 
ties Association  over  the  years  has  repeatedly  supported  the  preference  provisions 
of  federal  law.  Likewise  it  favors  the  application  of  those  principles  to  the  Calfornia 
water  program.  A  brief  statement  of  the  association's  position  was  set  forth  in  a 
resolution  adopted  at  its  annual  convention  1057.  It  reads : 

"1.  That  electric  power  and  water  developed  at  projects  of  the  State  should 
be  disposed  of  in  such  a  manner  as  to  encourage  the  most  widespread  use 
thereof  at  the  lowest  possible  rates  to  consumers  consistent  with  sound  business 
principles ; 

"2.  That  preference  in  the  sale  of  such  power  and  water  developed  at  such 
projects  should  be  given  to  public  agencies ; 

"3.  That  this  Association  urges  the  Legislature  of  the  State  of  California 
to  enact  legislation  which  will  incorporate  the  principles  set  forth  herein." 

This  committee  of  course  knows  that  the  essentials  of  the  federal  preference  law 
are  included  in  the  State  Central  Valley  Project  Act  which  appears  as  Section  11626 
of  the  Water  Code.  However,  the  association  would  invite  the  committee's  attention 
to  the  fact  that  the  language  of  this  section  leaves  one  obvious  uncertainty  which 
we  believe  should  be  clarified.  The  section  grants  a  preference  "in  case  of  equal  or 
equivalent  offers."  This  may  well  be  interpreted  as  opening  the  door  to  competitive 
bidding  for  both  water  and  power.  In  the  association's  view  this  would  nullify  the 
whole  philosophy  of  the  preference  law  which  is  designed  to  distribute  the  benefits 
deriving  from  public  expenditures  to  the  general  public  through  nonprofit  local  and 
state  public  agencies.  Moreover,  the  association  feels  this  is  not  the  kind  of  prefer- 
ence which  was  intended.  It  believes  it  was  intended  that  the  State  should  fix  a 
price  for  the  commodities  available  from  state  projects  after  which  public  agencies 
should  be  given  a  prior  right  to  purchase.  In  any  event  this  is  the  type  of  prefer- 
ence which  the  association  supports. 

With  reference  to  pricing,  the  association  believes  that  prices  should  be  estab- 
lished for  municipal  and  industrial  water  and  power  and  irrigation  water  which 
will  repay  with  interest  the  full  amounts  allocated  to  those  functions  over  the  repay- 
ment period.  It  believes  that  no  one  commodity  made  available  from  a  state  project 
should  be  used  to  subsidize  another — directly  or  indirectly.  By  the  term  "indirectly" 
the  association  refers  to  the  matter  of  cost  allocations.  The  amounts  allocated  to 
the  various  functions  should  reflect  only  the  contribution  to  each  function  from 
each  project  and  no  more.  Costs  clearly  identifiable  with  a  particular  function 
obviously  should  be  allocated  to  that  function.  For  example,  irrigation  canals  should 
be  allocated  to  irrigation.  Joint  costs  should  be  allocated  on  an  impartial  basis 
avoiding  any  efforts  to  assign  costs  to  that  function  based  on  the  top  price  attain- 
able for  that  commodity  in  the  market.  This  is  particularly  important  with  respect 
to  municipal  and  industrial  water  and  power.  It  is  here  that  there  may  be  a 
tendency  to  "over  allocate"  in  order  to  effect  an  indirect  subsidy. 

Although  there  are  other  aspects  of  the  water  program  of  great  importance  to 
the  association,  these  have  not  yet  been  discussed  by  the  members  and  as  yet  no 
position  has  been  taken.  Following  the  annual  convention  to  be  held  the  first  of 
next  year,  the  association  may  be  able  to  advise  you  of  its  attitude  on  other 
problems. 

(Transcript  of  November  6,  1959,  page  361) 

STATEMENT  OF  JOHN  R.  TEERINK 
Department  of  Water  Resources 

At  previous  hearings  in  Quincy,  Redding,  Bakersfield,  San  Luis  Obispo,  Los 
Angeles,  San  Diego,  and  San  Francisco,  a  representative  of  the  Department  of  Water 
Resources  has  appeared  before  and  submitted  a  statement  to  the  committee  in  re- 
sponse to  the  committee's  request.  The  department's  statements  have  included 
answers  to  specific  questions  asked  by  the  committee  in  letters  to  the  department. 
The  questions  have  dealt  with  many  aspects  of  financing,  operating,  and  management 
of  the  state  water  facilities  in  its  various  service  areas.  Today's  statement  primarily 
concerning  the  sei*vice  areas  in  Fresno,  Kings  and  Tulare  Counties  will,  when  com- 
bined with  previous  statements,  compose  a  general  picture  and  description  of  the 
physical  situation  and  of  the  department's  findings  and  plans  as  regards  the  state 
water  facilities. 

A  substantial  growth  of  population  in  Fresno,  Kings,  and  Tulare  Counties  is 
envisioned  over  the  foreseeable  future  if  the  necessary  economic  base  can  be  pro- 
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vided.  Since  the  agricultural  areas  in  the  eastern  portion  of  the  counties  are  largely 
developed  for  irrigation,  most  of  this  population  expansion  would  be  urban  in  char- 
acter. However,  tiie  initial  areas  of  project  water  use  on  tlie  west  side  of  the  San 
Joaquin  Valley  are  for  the  most  part  presently  utilized  as  dry  land  pasture  with 
few  permanent  residents.  These  areas  are  therefore  expected  to  show  a  relatively 
large  population  increase  with  the  advent  of  irrigation  water  service  and  subsequent 
intensification  in  land  use.  The  population  in  these  project  service  areas  is  expected 
to  he  predominantly  rural  in  character. 

The  projected  rate  of  population  growth  by  counties  for  the  period  ending  in  2020 
is  as  follows : 

Year  Fresno        Kings       Tulare        Total 

lOno 277,000       47,000     140,000        473,000 

1000 376,000       53,000     153,000        uS2,000 

1970 487,000       78,000     170,000        741,000 

1980 695,000     102,000     225,(X)0     1,022,000 

1990 1,180,000     14O,0tX)     345,000     1,065,000 

2000   1,520,000     192,000     500,000     2,212,000 

2010   1,860,000     275,000     720,000     2.855.000 

2020   2,200,000     410,000     980,000     3,590,000 

The  present  economy  of  the  three  counties  is  based  primarily  upon  the  production 
of  agricultural  commodities  with  petroleum  production  and  light  manufacturing 
being  of  secondary  importance.  Assuming  that  the  basic  employment  pattern  of  the 
three  counties  parallels  that  of  the  Central  Valley  as  a  whole,  over  one-third  of  the 
manufacturing  labor  force  is  estimated  to  be  engaged  in  processing  farm  products 
originating  locally.  Also  it  is  estimated  that  over  one-third  of  the  employees  in  whole- 
sale trade  activity  are  engaged  in  assembling  and  packing  agricultural  products  and 
almost  an  equal  proportion  of  tlie  transport  workers  are  engaged  in  hauling  agri- 
cultural commodities. 

The  significance  of  agriculture  in  the  present  level  of  economic  activity  in  the 
three  counties  is  readily  apparent.  Although  the  future  outlook  indicates  that  they 
will  show  an  overall  rising  trend  of  urbanization  with  the  passage  of  time,  agricul- 
ture is  still  expected  to  constitute  their  economic  mainstay  over  the  long-term  future. 
Provision  of  a  water  supply  adequate  to  maintain  the  present  level  of  irrigated 
agriculture  as  well  as  permit  its  further  expansion  is  therefore  considered  essential 
if  the  previously  indicated  future  growth  potential  is  to  be  realized. 

As  a  general  rule,  it  has  been  determined  that  for  each  person  engaged  in  the 
basic  extractive  industries  such  as  agriculture  and  petroleum  production  and  proc- 
essing in  the  Central  Valley,  two  additional  persons  are  engaged  in  associated  trans- 
portation, construction,  trade,  services,  and  public  administration  activity.  A  total 
of  seven  people  are  thereby  assured  a  livelihood.  It  has  been  further  determined  that 
the  equivalent  of  one  full-time  agricultural  job  is  provided  by  each  20  irrigated 
acres.  Therefore,  in  terms  of  a  water  requirement  of  three  acre-feet  per  irrigated 
acre,  it  follows  that  each  60  acre-feet  of  project  water  could  be  considered  to  provide 
three  jobs  and  economic  support  for  seven  persons. 

The  initial  economic  effect  of  project  irrigation  water  service  on  the  service  area 
under  consideration  will  be  generally  limited  to  lands  which  presently  have  no  water 
supply.  Therefore,  it  is  likely  that  project  water  at  the  outset  will  make  possible  the 
creation  of  new  farming  enterprises.  Thereafter,  as  project  water  deliveries  increase, 
service  will  largely  be  on  a  supplemental  basis  with  project  water  serving  to  main- 
tain present  levels  of  irrigated  farming. 

Our  present  estimates  indicate  average  payment  capacities  for  the  service  areas  in 
Fresno,  Kings  and  Tulare  Counties  for  which  project  water  is  contemplated  to  fall 
within  a  range  of  $12  to  $15  per  acre-foot,  measured  at  canalside.  In  deriving  these 
values,  provision  has  been  made  for  an  incentive  allowance  which  is  considered  ade- 
quate in  the  light  of  the  varied  nature  of  farm  operations  characteristic  of  the  area. 
Provision  has  also  been  made  for  costs  which  will  be  incurred  in  conveying  and  dis- 
tributing water  from  the  aqueduct  to  farm  headgates. 

Prospective  service  areas  in  Fresno,  Kings  and  Tulare  Counties  include  both 
organized  agencies  and  presently  unorganized  hinds.  The  largest  organized  entity 
within  this  service  area  is  the  1,165,000-acre  Kings  River  Conservation  District  in 
Fresno  and  Kings  Counties  which  includes  some  23  individual  irrigation  districts, 
reclamation  districts,   water  storage  districts,   water  ditches,  and   individual   farms 
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and  ranches.  Lands  irrigated  in  1958  in  tliis  area  amounted  to  938,000  acres.  In  ad- 
dition to  this  agency,  there  also  are  portions  of  three  other  agencies  which  are 
primarily  in  the  presently  indicated  sei'vice  area  of  the  federal  San  Luis  Project  but 
portions  of  which  extend  outside  that  area  and  which  could  receive  water  from  the 
state  project.  A  reappraisal  of  the  federal  service  area  boundary  by  the  U.  S.  Bureau 
of  Reclamation  might  change  this  situation.  The  concerned  agencies  are  the  West- 
lands  Water  District,  the  Panoche  Water  District,  and  the  San  Luis  Water  District. 

The  foregoing  four  organized  entities  embrace  a  total  of  1,340,000  acres  in  the 
three  counties  which  could  be  served  water  from  this  combined  federal-state  aqueduct 
system.  Irrigated  acreage  in  this  area  amounted  to  1,024,000  acres  in  1958. 

The  unorganized  lands  occur  for  the  most  part  along  the  fringes  of  the  service 
area  in  western  Fresno  County,  southern  Kings  County  and  southwestern  Tulare 
County.  In  total,  they  account  for  a  relatively  small  portion  of  the  potential  area 
for  project  water  service. 

As  pointed  out  in  the  earlier  part  of  this  statement,  there  will  be  a  future  demand 
for  water  on  presently  undeveloped  and  unorganized  lands  in  Fresno,  Kings  and 
Tulare  Counties.  Contacts  with  these  areas  have  been  very  general  in  nature  with 
no  detailed  contract  discussions. 

In  the  presently  organized  Kings  River  Conservation  District  a  comprehensive 
study  of  land  use  and  water  supply  has  been  conducted.  This  has  been  a  co-operative 
investigation  with  the  district  following  an  agreement  between  that  agency  and  the 
Department  of  Water  Resources.  The  results  of  this  study  indicate  there  will  be  a 
demand  for  over  1,000,000  acre-feet  of  supplemental  water  for  the  district  by  the 
year  2000.  Discussions  have  not  as  yet  advanced  to  terms  of  contractual  obligations. 

(Transcript  of  November  6,  1959,  page  380) 

STATEMENT  OF  JOE  APPLETON 

Southern  Ventura  County  Water  Association 

Received  by  Mail,  October  26,  1 959 

The  Southern  Ventura  County  Water  Association,  though  not  a  political  entity,  is 
greatly  concerned  with  the  ultimate  success  of  the  Feather  River  Project  and  the 
delivery  of  project  water  to  the  Oxnard  Plains  area,  as  well  as  the  entire  County 
of  Ventura. 

Ventura  County,  though  one  of  the  more  seriously  deficient  water  areas  in  the 
State  of  California,  will  not  have,  under  the  existing  plan,  any  direct  service  con- 
nection within  the  county  to  the  state  project,  which  could  be  a  serious  disadvan- 
tage to  us. 

Ventura  County's  water  problem  is  now  in  the  hands  of  a  variety  of  entities,  each 
concerned  with  its  local  problems  and  in  many  instances,  widely  divergent  in  general 
objectives. 

Obviously,  an  organization  with  the  longevity  of  three  months  cannot  have  all  the 
answers  to  all  of  the  questions  you  have  provided  for  answer,  nevertheless,  we  should 
like  to  co-operate  to  the  best  of  our  ability  and  give  you  our  views  relative  to  your 
questions  wherever  possible. 

On  the  basis  of  total  repayment  of  the  project  cost  by  the  water  and  power  users, 
it  would  appear  on  the  surface  impractical  if  not  impossible  to  make  such  a  formula 
work  if  a  provision  of  acreage  limitation  were  written  into  the  project.  Family  sized 
farms  under  today's  economy  is  vastly  different  than  that  which  was  economically 
feasible  20  or  30  years  ago.  We  feel  no  limitation  should  be  imposed  provided  that 
costs,  insofar  as  practical,  will  be  borne  by  the  ultimate  users. 

It  has  been  our  understanding  since  the  father  of  the  State  Water  Plan,  Robert 
Edmonston,  Sr.,  made  his  first  presentation  to  the  Legislature  that  this  project  was 
for  the  protection  of  our  economic  structure  as  well  as  the  development  of  our 
economic  future  of  the  State  of  California.  A  policy  of  providing  water  to  a  select 
group  of  users  could  not  possibly  assure  a  successful  project.  The  large  land  holders 
in  Ventura  County  are  few ;  however,  their  financial  support  through  the  purchase 
of  project  water  would  be  of  great  importance  in  the  ultimate  unit  cost  factor. 

We  do  not  foresee  the  need  or  desirability  of  entering  into  a  (local)  power  distri- 
bution program. 

We  believe  that  power,  like  any  other  commodity  that  is  made  available  for  pur- 
chase by  a  governmental  agency,  should  be  sold  to  the  highest  bidder  without  preju- 
dice or  preference.  We  further  advocate  that  all  revenues  derived  from  the  sale  of 
power  should  be  allocated  to  repayment  of  the  cost  of  the  project. 
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Willi  the  present  number  of  unknowns  relating  to  the  available  qnantitj-  of  water 
at  any  given  terminus  point,  and  without  any  formula  for  the  determination  for  the 
cost  of  said  water  at  said  point,  to  answer  this  i,uostion  foil  the  quantilies  and 
prices  shown  in  Bulletin  78),  would  be  comparable  to  buying  a  pig  in  a  poke.  A 
sound  pricing  policy  formula  must  first  be  developed  and  presented  to  the  areas  of 
import.  Upon  receiving  such  a  formula  from  the  Stale  Department  of  Water  Re- 
sources, we  feel  that  contracting  agencies  within  the  county,  or  the  county  will  be 
favorable  to  negotiating  a  purchase  contract  with  the  State  of  California. 

There  is  financial  capacity  within  our  area  for  construction  of  distribution  fa- 
cilities. 

We  think  the  area  of  the  Oxnard  Plain  has  a  tax  base  present  and  anticipated  of 
size  and  stability  to  warrant  its  guarantee  of  costs. 

Either  as  a  municipal  water  district  or  as  a  part  of  a  county  water  authority  it 
would  appear  mandatory  that  a  given  water  supply  be  guaranteed  before  the  public 
could  be  asked  for  a  favorable  vote  on  a  bond  issue  to  finance  the  construction  of 
facilities  for  (he  transmission  of  Feather  River  water.  This  is  a  practical  matter. 

The  answer  to  (the  question  of  escalation  of  rates)  could  only  be  made  after  pre- 
sentation of  the  contract  specifying  such  terms  and  conditions  as  are  outlined  in  the 
question,  in  far  greater  detail  than  are  herein  described  ;  however,  limitations  should 
be  imposed  on  such  escalator  clauses,  again  as  a  practical  matter. 

STATEMENT  OF  JOHN  THEODORE 

Lassen  County 

Received  by  Mail,  October  23,  1959 

In  response  to  your  request  of  August  21  my  board  makes  tiie  following  recom- 
mendations : 

At  the  outset  (recreation)  will  have  no  api>reciable  effect  upon  our  economy. 
However,  after  a  period  of  time  it  will  enhance  the  economic  growth  of  this 
area  and  bring  about  a  certain  stability  not  now  existaut.  With  a  lagging  econ- 
omy, and  a  slight  decrease  in  population,  any  factor  such  as  recreation  inevit- 
ably will  increase  the  economy  of  Lassen  County. 

The  operation  and  maintenance  of  the  recreational  features  should  properly 
be  handled  by  local  district  or  public  agency.  The  needs  of  the  community  are 
local  and  by  handling  this  luatter  at  the  local  level  greater  economic  benefits  can 
inure  to  the  community  in  which  the  facility  is  located. 

Inasmuch  as  this  county  has  had  no  experience  in  connection  with  this 
(recreation)  type  of  a  facility,  it  is  impossible  to  make  any  concrete  suggestions 
concerning  the  same.  However,  any  business,  including  recreation,  should  at- 
tempt to  be  self-sustaining  and  not  to  be  dependent  upon  tax  levies  entirely  for 
its  existence.  Therefore,  the  collection  of  admi.^sion  fees,  lease  of  lands  for  pri- 
vate development  and  other  similar  fund  raising  programs  should  be  developed 
toward  the  end  of  either  repaying  for  the  cost  of  the  construction  or  for  mainte- 
nance and  operation  after  construction  is  completed. 

If,  however,  a  feasible  agreement  could  be  worked  out  between  local  and  state 
and  federal  or  two  of  these  agencies  for  contribution  towards  the  development 
and  construction  of  such  facilities  the  same  should  be  explored. 

However,  if  the  State  or  other  agencies  assist  the  local  agency  in  the  con- 
struction of  a  facility  then  admittedly  a  contract  for  reimimrsement  over  a  long 
term  basis  should  be  negotiated  unless,  however,  the  facility  establishes  hydro- 
electric power  plants  which  in  themself  could  pay  the  initial  cost. 

There  are  no  known  agencies  or  co-operatives  in  this  area  interested  in  pur- 
chasing hydroelectric  power  from  a  state  project.  However,  there  lias  been  some 
indication  that  state  authorities  have  been  contacted  in  connetcion  with  the 
Alliin  Camp  Reservoir  in  the  northern  part  of  Lassen  County  for  the  sale  of 
water. 

No  dogmatic  and  unequivocal  answer  can  i)e  given  to  (the  question  of  acre- 
age limitations).  It  is  felt  that  the  size  of  acreage  should  depend  upon  climatic 
conditions,  length  of  growing  sea.son  and  soil  productivity  in  determining  limi- 
tation of  acreage. 

In  closing,  this  board  recommends  to  the  Interim  Committee  that  they  request 
that  the  Governor  call  a  special  session  to  clarify  si>ecific  (imstions  reuarding  Senate 
Bill  No.  1106  and  the  $1,750,000,000  bond  issue. 
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STATEMENT  OF  A.  K.  HILL 

Calleguas  Municipal  Water  District 

Received  by  Mail,  October  23,  1959 

The  Calleguas  INIunicipal  Water  District,  comprising  approximately  175,000  acres 
of  land  in  the  southeast  part  of  Veutura  County  with  an  irrigahle  area  of  over 
80,000  acres,  is  in  dire  need  of  a  supplemental  water  supply.  Of  this  acreage,  only 
25,000  acres  are  irrigated  at  the  present  and  3,500  acres  are  in  municipal-type 
developments. 

Declining  water  tables,  poorer  quality  water  (total  dissolved  solids  1,300  ppm. 
to  2,700  ppm.),  abandonment  of  wells,  and  inadequately  irrigated  crops  all  bear 
mute  testimony  that  something  must  be  done  if  the  present  development  of  the 
area  is  to  survive.  Further,  more  and  more  people  are  taking  up  residence  within 
the  district.  Their  selection  of  this  area  as  a  place  to  live  is  due  no  doubt  to  the 
many  excellent  attributes  it  possesses,  but  the  water  supply  problem  is  becoming 
more  critical  as  a  result. 

Due  to  this  pressing  water  situation,  the  Calleguas  District  has  taken  steps  to 
develop  local  supplies  to  permit  the  present  and  some  future  development  to  survive 
until  water  is  available  to  the  county  from  Northern  California. 

The  directors  of  Calleguas  favor  a  countywide  organization  to  contract  with  the 
State  for  water  service  to  Ventura  County.  However,  at  present  not  such  organiza- 
tion has  been  formed  and  without  such  a  county  unity,  Calleguas  may  in  all 
probability  contract  directly  with  the  State  for  water  service  from  Northern  Cali- 
fornia. 

On  the  basis  of  local  contracting  agencies  having  to  repay  the  State  for  the 
capital  costs  of  the  proposed  water  service  facilities,  including  interest  on  the  bonds, 
it  is  believed  that  there  should  be  no  acreage  limitation  imposed.  However,  if  an 
irrigation  subsidy  is  made  possible  from  revenues  derived  by  the  sale  of  power, 
some  form  of  limitation  could  be  considered,  whereby  large  landowners  receiving 
water  for  lands  in  excess  of  160  acres  would  be  required  to  pay  an  additional 
amount  equal  to  the  subsidy.  For  the  encouragement  of  family-sized  farms,  each 
local  contracting  agency  could  determine  some  form  of  subsidy  to  landowners  irri- 
gating 160  acres  or  less ;  the  subsidy  to  be  met  by  charging  a  higher  rate  to  the 
large  landowners.  This  problem  should  be  solved  by  each  local  contracting  agency. 

The  area  within  this  district  is  adequately  served  by  the  Southern  California 
Edison  Company   (and  does  not  wish  to  purchase  power  from  the  State). 

Surplus  project  power  developed  by  the  State  should  be  sold  at  the  bus  bars  to 
public  power  utilities  or  public  entities  in  order  to  obtain  the  maximum  revenues 
and  insure  the  least  cost  of  operation  and  maintenance  and  minimum  construction 
obligations. 

Until  a  form  of  contract  is  prepared  and  the  conditions  known,  it  would  be  unwise 
to  state  a  willingness  to  contract  for  the  amounts  of  water  outlined  in  Bulletin  78. 
This  district  in  all  probability  will  require  more  water  than  the  amounts  shown  in 
Bulletin  78.  The  price  for  water  service  to  Ventura  County  as  shown  in  said 
Bulletin  78  was  evidently  determined  on  the  basis  of  a  slow  build-up  over  the  50  year 
payout  period.  Present  and  future  estimated  growth  is  much  larger  than  estimates 
used  in  the  bulletin,  with  the  phenomenal  predicted  growth  in  the  south  and  eastern 
parts  of  Ventura  County  with  a  corresponding  water  use.  It  appears  that  the  water 
rates  should  be  comparable  to  similar  service  to  the  M.W.D.  at  Balboa  terminal. 
(Approximately  $40  per  acre-foot.) 

There  has  been  no  county  program  devised  to  bring  water  into  Ventura  from 
the  proposed  terminal  at  Balboa  Boulevard.  Should  the  main  water  service  facilities 
be  constructed  by  the  county  to  serve  the  major  areas,  there  would  be  available 
financial  ability.  However,  countywide  participation  seems  doubtful  and  if  the 
Calleguas  District  has  to  finance  the  construction  facilities,  there  would  be  some 
question  as  to  our  present  ability. 

This  district  is  currently  making  a  study  to  determine  the  feasibility  of  importing 
water  into  Ventura  County  from  the  M.W.D.  of  Southern  California.  Location 
of  the  main  line  across  the  San  Fernando  Valley  is  being  planned  so  that  when 
water  is  available  from  the  state  project  it  could  tie  into  that  line  and  utilize  the 
same  facilities. 

Taxes  on  the  entire  district  (both  secured  and  insecured)  would  guarantee  repay- 
ment. (Present  assessed  valuation  $61,000,000;  estimated  assessed  valuation  1970 — ■ 
$185,000,000.) 
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The  board  of  directors  of  tliis  district  liave  not  as  yot  set  the  policy  as  to  how 
iiniiorted  water  and  water  service  facilities  within  the  district  will  he  repaid.  How- 
ever, under  the  Municipal  Water  District  Act,  payment  could  lie  made  in  one  of 
three  ways:  (1)  taxes;  (2)  revenues  from  water  sales  and  (3)  comhiuution  of  taxes 
and  water  sales. 

A  form  of  contract  stating  quantity  of  water  and  costs  to  he  incurred  Ity  the 
district  and  related  terms  would  be  needed  before  an  election  could  be  held  com- 
mitting the  district  electorate  to  repay  distribution  facilities. 

The  water  supply  provisions  outlined  in  a  contract  should  assure  a  continuity 
of  such  service  over  the  life  of  the  repayment  period.  This  repayment  period  should 
include  the  repayment  period  of  the  local  distril>ution  facilities  as  well  as  the  state 
project.  Repayment  to  be  made  over  a  50-year  period.  Should  there  i)e  an  overall 
water  shortage,  there  is  need  to  include  a  proration  clause  in  the  contract  guaran- 
teeing an  equal  proration  to  all  users  including  the  areas  of  origin. 

Escalation  of  water  rates  to  cover  increases  in  future  operating  and  maintenance 
costs  could  be  set  out  at  5  or  10  year  intervals  in  a  provision  of  the  contract.  A 
board  should  be  established  to  govern  and  set  the  O  and  M  rates  equitably  to  all 
users  within  the  project.  The  contracts  should  also  contain  a  clause  whereby  the 
rates  would  be  changed  (either  increased  or  decreased)  due  to  costs  of  construction 
of  additional  facilities  providing  water  to  the  Delta  pool  for  distribution  among  the 
various  contracting  agencies.  There  should  be  no  penalty  imposed  upon  areas 
requiring  supplemental  supplies  at  a  later  date. 

University  of  California,  Davis,  California 
Giannini  Foundation  of  Agricultural  Economics 

CURRENT  TRENDS  ON  CALIFORNIA  FARMS  ^ 

THE   FAMILY   FARM   CONCEPT 

The  term,  "family  farm,"  has  meaning  only  in  the  management  sense  ;  the  family 
is  the  typical  and  most  usual  management  unit  in  American  agriculture.  "Family 
farm"  is  misleading  to  indicate  physical  farm  size;  it  tends  to  generate  and  per- 
petuate erroneous  and  harmful  misconceptions.  There  is  no  regular  and  consistent 
relationship  between  the  number  of  acres  in  an  eflicient  farm  and  family  manage- 
ment capacity.  The  number  of  acres  varies  widely  according  to  land  and  other 
resource  characteristics,  kinds  of  products,  geographic  location,  market  outlets, 
capital  available,  amount  and  kind  of  education  and  experience  of  family  members, 
and  other  important  factors. 

Family  farms  in  the  United  States  include  a  range  from  the  subsistence  unit,  to 
the  highly  efficient  commercial  farm.  Most  of  (he  20  percent  of  American  commercial 
farms  that  produce  SO  percent  of  the  products  marketed  are  "family  farms";  so, 
too,  are  those  included  in  the  renuiining  80  percent  of  all  farms  that  produce  about 
20  percent  of  products  marketed.  Trends  throughout  the  United  States  during  the 
past  20  years  have  included  sharp  declines  in  all  farms  and  in  the  SO  percent  group 
of  noncommercial  farms,  gains  in  percentage  importance  of  commercial  farms,  in- 
creased average  farm  acreages,  and  tremendous  gains  in  mechanization  and  output 
per  worker.  These  trends  continue  today,  and  tomorrow's  efficient  jann  will  he  larger 
find  more  merhnnized  than  Ihat  of  todiuj.  Corporation  farms  produce  a  relatively 
small  percent  of  farm  products  marketed,  and  .-ill  outstanding  stock  in  an  important 
number  of  these  corporation  farms  is  held  iiy  members  of  one  family.  Thus  many 
such  farms  are  family  management  units. 

The  price-co.st  relationships  that  have  prevailed  during  most  of  the  period  since 
the  end  of  World  War  I  continue  to  exert  powerful  pressures  on  farmers  to  improve 
efficiency.  Adjustments  in  the  future,  as  during  the  past  20  years,  will  include 
increasing  mechanization,  acres  per  farm,  and  output  per  man  in  order  (n  obtain 
adequate  total  farm  net  incomes  in  spite  of  declining  farm  prices,  and  increases  in 
many  cost  items.  Thus  differences  among  farms  and  farmers  in  f.irm  acreages  per 
farni  and  other  physical  characteristics  for  an  etficient  farm  may  widen.  Certainly, 
the  usefulness  of  acres  alone  as  a  measure  of  an  adequate  family  farm  is  not  likely 
to  improve  above  its  present  unreliable  status. 


1  Trimble  R.  Hedpes,  Giannini  Foundation  of  Ap;rlcultural  Economics,  Davis,  30  No- 
vember 1959.  (Prepared  at  the  request  of  Director  tieorpe  b.  Mehren  for  use  by 
Legislative  Analyst's  Office  and  Assembly  Interim  Committee  on  Water.) 
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FARM   PRICES,   COSTS,   EARNINGS,   AND   EFFICIENCY 

United  States  and  California  farms  have  inorcasod  in  size  throusliout  the  present 
century  ;  the  trend  has  accelerated  during  recent  years.  This  is  true  regardless  of 
whether  we  measure  in  acres,  other  physical  characteristics,  or  dollar  magnitudes. 
United  States  farms  increased  from  an  average  of  174  acres  in  1940  to  242  acres  in 
1955.  California  farms  average  230  acres  in  1940,  and  307  acres  in  1955.  Numbers 
have  decreased  for  both  ;  from  6.1  millions  in  1940  to  4.8  millions  in  1955  for  the 
United  States,  and  from  132.6  thousands  in  1940  to  123.0  thousands  in  1955  for  Cali- 
fornia. Commercial  farms  gained  more  than  all  United  States  farms  in  size ;  the 
average  for  them  in  1955  was  310  acres.  Commercial  farms  with  $5,000  or  more  in 
annual  sales  also  gained  in  actual  numbers,  while  the  total  of  all  farms  decreased. 

During  the  period  1940  througli  1955  the  relative  importance  of  census-defined 
"commercial  farms"  in  total  marketings  has  gained  tremendously ;  those  with  $5,000 
or  more  in  annual  sales  accounted  for  79  percent  of  all  United  States  farm  product 
sales  in  1955.  Census  data  for  1955  also  indicate  that  California  annual  sales  for 
89,000  commercial  (out  of  123,000  total)  farms  distributed  as  follows  according  to 
significant  farm  characteristics : 


Ai^erage 

value  of 

Percentage 

land  and 

Percentage 

of  total 

Com- 

buildings 

of  total 

expenditure 

mercial 

Value  of 

Number 

(thousand 

value  of 

for  hired 

class 

products 

of  farms 

dollars) 

product 

labor 

I 

.$25,000  and  over_ 

__  18,225 

217 

74 

79 

II 

10,000-$24,999   _ 

__  20,125 

68 

15 

11 

III 

5,000-     9,999  _ 

__  18,825 

41 

6 

5 

IV 

2,500-     4,999    ^ 

__  15,697 

30 

3 

2 

V 

1,200-     2,499    _ 

_  .  12,922 

25 

1 

1 

VI 

250-     1,199    _ 

__     3,452 

20 

1 

2 

89,246 


100 


100 


If  scientific  discoveries  and  improved  technology  have  been  the  means  whereby 
farmers  have  been  able  to  increase  farm  size  and  output  per  worker,  then  the  com- 
petitive economy  and  the  price-cost  squeeze  have  operated  to  stimulate  and  even  to 
force  these  adjustments.  No  question  should  remain  that  unfavorable  farm  product 
selling  prices  bear  heavily  on  farmer  earnings.  Twenty  years  of  ruinously  low  farm 
prices  between  the  two  world  wars,  climaxed  by  the  existing  government  price  and 
income  support  programs,  speak  for  themselves.  The  problem  remains  unsolved ; 
actually,  the  downward  trend  in  farm  earnings  that  began  in  1952  and  has  con- 
tinued since,  except  for  1956  and  1958,  is  worsening.  Farmers  will  receive  lower 
returns  in  1959  than  in  1958,  and  still  smaller  earnings  are  expected  in  1960.  In- 
creased prices  for  the  goods  and  services  that  farmers  buy  and  use  in  producing  their 
products  has  aggravated  the  farm  price  declines  and  generated  the  price-cost  squeeze. 
Farm  operators,  caught  between  the  two,  find  their  earnings  dropping  each  year. 

There  is  little  possibility  that  a  lessening  of  the  price-cost  squeeze  will  occur,  and 
permit  farm  incomes  to  improve  markedly  during  the  next  several  years.  Farmers 
have  found  it  impossible  to  exert  effective  influence  on  their  selling  prices,  either 
individually  or  collectively.  Even  the  government  price  support  programs  have  failed 
to  resolve  farm  price  and  income  difficulties.  Two  facts  largely  explain  this  impasse  : 
(a)  consumers'  stomachs  are  relatively  inelastic — they  can  hold  only  limited  quanti- 
ties, and  expanded  purchases  as  market  prices  drop,  therefore,  offer  only  limited 
support,  and  (b)  farming  is  a  highly  competitive  industry  in  which  no  controls  yet 
tried  have  proved  effective  for  limiting  production  to  levels  that  the  market  will  take 
at  the  established  price  supports. 

Since  farmers  can't  control  their  selling  prices,  they  concentrate  on  cost  and 
volume,  the  other  two  factors  that  jointly  regulate  net  earnings.  These  latter  two  are 
directly  related  ;  to  the  extent  that  the  farmer  can  increase  volume  produced  while 
holding  costs  at  the  former  level,  or  at  least  not  allowing  them  to  increase  in  the 
same  proportion  as  production,  he  can  lower  costs  per  ton,  box,  or  other  yield  unit. 
Success  in  this  effort  means  higher  farm  earnings — if  selling  prices  do  not  decline,  or 
buying  prices  rise,  too  much.  At  any  rate,  this  universal  effort  by  commercial  farmers 
to  reduce  costs  per  unit  of  product  largely  explains  the  tremendous  changes  in  Cali- 
fornia and  United  States  agriculture  during  the  past  20  years.  Farmers  have  com- 
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pletely  reorganized  their  operations  in  their  attempts  to  meet  market  conditions  and 
improve  their  production  efficiency. 

Farm  earnings  differ  from  those  of  any  other  major  industry  in  that  the  proprietor 
— the  farmer — is  simultaneously  laborer,  capitalist,  and  manager.  His  earnings,  there- 
fore, actually  include  three  elements :  wages,  interest  on  his  investment,  and  a  man- 
agerial return.  The  latter  two  commonly  are  lumped  together  as  "profits,"  after  de- 
ducting from  net  farm  income  an  allowance  for  the  value  of  tiie  farm  operator's 
own.  This  triple  status  for  farmers  permits  those  who  are  willing  to  do  so  to  accept 
below  market  rate  returns  for  one  or  more  of  their  functions,  sometimes  for  ex- 
tended periods.  Historically,  many  farmers  have  done  just  thi.s  ;  they  have  continued 
to  farm  even  though  the  profits  remaining  after  allowing  themselves  the  same  rate  of 
wages  that  they  pay  hired  workers  actually  represent  little  or  no  return  on  their  in- 
vestments. Quite  regularly  capital  earnings  are  less  than  they  could  get  for  this  money 
if  they  loaned  it  out,  or  invested  it  in  stocks  or  other  securities.  Thus  they  receive 
wages  equivalent  to  hired  farm  laborers,  interest  on  their  capital  at  less  than  the 
going  market  rate,  and  nothing  for  management  as  such  I  Farmers  do  this  because 
they  iiope  for  better  returns  in  the  future,  because  of  the  difliculty  in  finding  a 
market  for  their  laud  and  equipment,  for  lack  of  alternative  occupations,  or  for 
other  reasons.  The  sharp  drop  in  numbers  of  farms  and  farmers  during  the  past  20 
years  evidences  that  many  are  not  willing,  or  able,  to  continue  such  substandard 
earnings  permanently.  It  is  important,  too,  that  many  farmers  do  not  own  the  land 
that  they  opi'iale ;  they  rent  or  lease  it  from  year  to  year  or  on  longer  term  leases. 
This  fact  helps  explain  why  more  people  have  not  left  farming.  Land  held  by  estates  or 
nonoperating  owners  may  remain  in  production  for  long  periods,  even  though  rents 
do  not  leave  enough  after  taxes  and  other  costs  to  equal  alternative  earning  opportu- 
nities for  the  capital  invested.  The  tenant  operator  may  fare  somewhat  better  than 
the  landlord  who  owns  the  real  estate  under  these  arrangements ;  it  may  be  better  for 
the  tenant  to  rent  than  to  own,  and  thereby  to  obtain  a  higher  return  on  his  capital 
than  if  he  had  it  in  laud. 

Farmer  efforts  to  increase  efficiency  follow  a  clearly  defined  pattern.  This  includes 
substituting  power  and  machinery  for  human  energy,  expanding  farm  size,  applying 
more  effective  crop  and  livestock  technology,  improving  land  productivity,  and  in- 
creasing crop  and  livestock  yields  per  acre  or  per  head.  More  mechanization  includes 
both  developing  new  machines  to  perform  tasks  formerly  done  by  humans,  and  in- 
creasing the  power  applied  in  farm  operations.  Both  shifts  lead  to  gains  in  output 
per  worker,  and  to  reductions  in  the  number  of  men  needed  in  farming.  By  the  same 
token,  they  increase  the  acres  of  land,  or  the  numbers  of  livestock,  that  one  man  can 
handle,  and,  hence,  bring  strong  pressure  to  increase  farm  size,  while  reducing  their 
numbers. 

CALIFORNIA   FARM  EARNINGS   BY  MAJOR  PRODUCTS  AND  SYSTEMS 

Even  the  large  highly  commercialized  farms  in  California  are,  for  the  most  part, 
receiving  unsatisfactory  earnings  compared  with  capital  returns  in  alternative  uses. 
The  general  situation  is  that  smaller  units  fail  to  return  the  operator  wages  equal  to 
those  he  might  earn  at  unskilled  labor,  ignoring  any  profits  to  pay  for  his  capital 
and  management !  At  best,  they  return  but  a  small  margin  over  wage  equivalent 
earnings.  Larger  farming  operations  can  spread  their  fixed  costs  over  a  greater  vol- 
ume of  production  and  obtain  other  economies  that  enable  them  to  show  positive 
returns,  after  allowing  for  the  value  of  the  operator's  own  labor  at  the  going  rate  of 
farm  wages.  Most  large  farms,  however,  show  profit  percentages  that  compare  un- 
favorably with  alternative  earnings  on  high  grade  securities.  The  farm  family  who 
operates  a  sizable  farm  does  have,  however,  the  advantage  of  more  dollars  of  income 
to  meet  living  and  savings  needs.  This,  of  course,  does  not  change  the  fact  that  they 
might  obtain  still  larger  amounts  by  transferring  their  farm  capital  investments  into 
higher  paying  uses,  and  selling  family  labor  and  managerial  ability  in  other  markets. 

Cotton  and  rice  represent  exceptions  to  the  generally  un.satisfactory  farm  earnings 
situation  under  1958  and  l'J.7J  price  and  cost  conditions.  This  advantage  refiects 
more  favorable  prices,  under  governmrnt  support  policies,  and  already  is  sharply 
reduced  for  cotton,  at  least,  under  the  announced  1!)(!0  program.  I'ndoubtedly,  if 
data  were  available,  we  would  liud  that  farmers  i)ruducing  certain  other  i)ro(lucts 
also  have  a  preferred  position,  but  this  finding  would  not  change  tlie  general  earn- 
ings picture.  The  government,  parenthetically,  has  little  choice  in  reducing  the  price 
supports  for  cotton;  VJoU  levels  require  an  I'iglit-cent  subsidy  for  each  pound  that 
the  U.  S.  exports  in  regular  commercial  channels  I  The  following  table  based  on 
1956-1958  conditions  indicates  the  relationship  between  farm  size  and  earnings  for 
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selected  California  farms  producing  the  crops  that  represent  about  one-fifth  of  the 
State's  total  farm  production  value : 

Acres  in  farms 
80  160  S20  6/fO  1,280  2,560 

Cotton 

Profit 1,868  8,188  24,635         44,995  25,358  55,619 

Percent 2.71  5.94  9.51  9.10  4.40  4.75 

General  Crop 

Profit —1,996       —1,519  838  6,714  13,324         36,270 

Percent    —3.82  —1.54  .45  1.86  1.96  2.63 

Rice 

Profit —  —  15,213         31,792  60,516        124,980 

Percent    —  —  12.46  12.86  12.58  12.95 

W^heat 

Profit —  —        —1,256  657  3,359  4,474 

Percent __  __  —1.65  .43  1.14  .77 

Barley 

Profit __  —  1,331  647  3,790  8,267 

Percent    __  —  1.75  .42  1.28  1.42 

It  is  important  to  note  that  the  "profit"  entry  in  this  table  represents  the  remain- 
der after  deducting  a  $2,800  annual  allowance  for  the  value  of  the  operator's  own 
labor  from  the  net  farm  income  (the  calculations  provide  for  subtracting  deprecia- 
tion in  determining  net  farm  income). 

A  somewhat  earlier  study,  based  on  1952-1956  conditions,  includes  comparative 
acre  net  returns  to  the  operator,  after  subtracting  all  fixed  costs  and  variable  ex- 
penses for  both  real  estate  and  operating  items.  An  allowance  for  the  value  of  the 
operator's  labor  has  not  been  considered ;  it  still  must  be  covered  out  of  the  net 
returns.  Cotton,  with  a  net  return  to  the  operator's  labor  and  management  of  $147 
per  acre,  again  ranked  the  highest  among  the  field  crops.  Freestone  peaches  shipped 
to  the  eastern  market  exceeded  cotton  returns  with  $192  per  acre,  but  Emperor  ($17 
per  acre)  and  Thompson  seedless  ( — $6  per  acre)  grapes  proved  less  profitable 
than  most  of  the  field  crops. 

Thus  the  second  study  yields  results  quite  consistent  with  the  first.  Farmers  can- 
not usually  plant  all  their  acres  to  one  more  profitable  alternative- — for  soil-  and 
climate-oriented,  as  well  as  market,  and  administrative  reasons.  An  example :  The 
cottongrower  with  a  40  percent  of  cropland  limitation,  must  operate  a  farm  with 
250  acres  of  irrigated  crops  in  order  to  plant  100  acres  of  cotton.  Similar  relation- 
ships exist  for  most  of  the  more  profitable  crops,  including  the  freestone  peaches, 
for  a  wide  variety  of  reasons.  The  typical  farm,  therefore,  includes  considerable 
acreages  of  less  profitable  crops,  along  with  the  preferred  higher-paying  enterprises. 

FARMERS  INCREASE   FARM  SIZE  TO  REDUCE   PRODUCTION   COSTS  PER  UNIT 

Increased  output  per  man-hour  is  the  only  effective  weapon  that  farmers  have  to 
combat  the  price-cost  squeeze.  It  is  important  both  in  itself,  and  as  a  means  to 
larger  volume  and  size  of  business.  Higher  output  per  man-hour  always  means  pro- 
viding more  power  and  larger  equipment  per  man,  and  usually  means  that  the  actual 
wage  per  man-hour  also  must  rise.  The  gain  results  from  increasing  the  output  more 
than  the  combined  costs  of  man  and  machine  rise.  But  the  new  total  cost  per  pound 
of  cotton,  ton  of  sugar  beets,  or  hundredweight  of  milk  now  includes  different  compo- 
nents. "Overhead"  or  fixed  costs  are  important,  and  must  be  covered  if  the  apparent 
gains  from  higher  performance  per  man  are  to  be  real,  and  if  the  operator  is  to  be 
able  to  replace  the  added  machinery  when  it  wears  out,  and  thus,  to  remain  in 
business. 

Recent  studies  indicate  that  power  and  machinery  investments  on  California  crop 
farms  require  large  amounts  of  initial  capital  and,  therefore,  involve  heavy  annual 
fixed  costs  for  depreciation;  also,  in  terms  of  alternative  earnings  opportunities, 
interest  on  investment.  Initial  costs  on  cotton  farms  for  power  and  machinery  alone 
at  1955  prices  ranged  from  $16,000  for  80-acre  units,  to  $200,000  for  3.000-acre 
farms.  Average  operating  investments  ranged  from  $10,000  to  $121,000  for  these 
same  farms.  The  cost  advantage  of  increasing  size  becomes  evident  with  a  glance 
at  values  per  acre  for  both  the  investments  and  the  annual  fixed  costs  on  these 
farms.  The  smallest  unit,  80  acres,  had  an  average  investment  of  $90  i)er  acre,  with 
associated  annual  fixed  costs  of  nearly  $25  per  acre  for  power  and  machinery.  Com- 
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parable  values  for  the  3,000-acre  farm  with  a  much  more  complete  and  efficient  line 
of  equipment,  were  $39  and  $10.  respectively.  It  is  important  that  most  of  these 
savings  occurred  between  80  and  1,(MI0  acres;  in  fact,  e.xcept  for  harvesting  equip- 
ment (not  owned  on  SO-  and  IGO-acre  farms),  considerable  cost  reductions  were 
obtained  with  the  320-acre  unit. 

In  addition  to  the  cost  savings,  farms  large  enough  to  own  modern  effective  equip- 
ment also  gain  from  the  added  yield  or  quality  advantages  accompanying  such  tools. 
Rice  farmers,  for  example,  cannot  expect  to  obtain  competitive  yields  without  power 
units  large  enough  to  prepare  the  seedbed  and  build  levee  checks  effectively. 

Marketing  economies  fur  many  farm  products  also  result  from  increasing  farm 
size  above  the  minimum.  Such  advantages  may  come  from  being  aide  to  ship  under 
an  individual  label  for  such  products  as  grapes,  or  merely  being  able  to  offer  a  large 
enough  volume  to  obtain  price  or  service  concessions  from  an  assembler,  as  some 
livestock  producers  find  it  possible  to  do. 

Larger  operators  also  make  savings  on  the  other  side  of  the  marketing  coin  ;  in 
l)urchasing  tiieir  supplies.  These  savings,  although  jterhaps  amounting  to  only  1 
cent  on  a  gallon  of  fuel,  become  important  when  applied  to  all  items  and  to  the 
entire  volume  of  business. 

A  large  number  of  other  less  obvious  items  contribute  to  the  greater  profitability 
of  the  larger  family  farm  unit  under  favorable  price-cost  conditions,  and  to  its  abil- 
ity to  survive  under  less  optimum  conditions.  Among  the.se  are  more  complete  re- 
source use,  better  matching  of  unit  capacities,  more  effective  command  over  labor 
and  other  services  when  needed,  greater  capacity  to  obtain  capital,  ability  to  attract 
and  keep  high  grade  workers,  and  more  freedom  and  flexibility  in  adjusting  and 
matching  special  abilities  and  r('(iuiremcnts  among  resources  and  enteri)rises. 

The  net  result  of  these  compelling  forces  now  in  the  process  of  reshaping  Cali- 
fornia and  U.  S.  agriculture  is  evident  in  the  continuing  trend  toward  larger  and 
more  eflBcient    (low  production  cost)    units.  We  may  expect  tliis  sliift   to  continue. 
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California  Legislature 
Assembly  Interim  Committee  on  Water 

November  2,  1959 
Honorable  Harvey  O.  Banks,  Director 
Department  of  Water  Resources 

1120  N  Street,  Sacramento,  California 

Dear  Harvey:  During  the  past  few  moutliH  our  committoe  staff  has  been  review- 
ing a  number  of  the  department's  recent  bulletins  to  ascertain  the  methodology  uti- 
lized in  forecasting  water  uses  for  project  planning  and  design  purposes.  At  the  same 
time,  the  committee's  current  series  of  hearings  have  inquired  of  prospective  con- 
tractees  if  they  are  willing  to  contract  for  the  quantities  of  water  at  the  rates  shown 
in  Bulletin  78.  You  will  also  recall  the  Study  on  Economic  and  Financial  Policies  for 
State  Water  Projects  places  major  emphasis  on  market  evaluation  of  a  project.  I  am 
sure  we  all  appreciate  that  thorough  consideration  of  these  matters  is  most  important 
because  the  size  of  project  facilities  to  be  constructed,  cost  allocation,  rate  schedules 
and,  of  course,  the  ability  of  project  beneficiaries  to  repay  their  costs,  are  dependent 
upon  them.  Our  committee  activities,  to  dnte,  have  tended  to  focus  upon  a  number  of 
problem  areas  concerning  which  the  department's  views  would  be  most  helpful. 
These  problem  areas  have  been  numbered  in  the  paragraphs  below. 

I.      Use  of  present  agricultural  water  supplies  for  future  urban  needs. 

Bulletin  70,  Orange  County  Laud  and  Water  Use  Survey,  on  page  12,  comments 
that  between  1950  and  1957  the  population  of  Orange  County  has  increased  approxi- 
mately three  times  from  216,000  to  610,000.  Table  14,  page  51,  of  the  same  bulletin 
indicates  that  net  water  use  for  Orange  County  has  remained  almost  constant  at 
about  240,000  acre-feet  per  year  through  the  period  1926  to  1957,  which  is  approxi- 
mately 30  years.  Bulletin  70  points  out  that  irrigated  agriculture  in  Orange  County 
has  tended  to  be  I'eplaced  by  urban  and  industrial  use  of  the  land  and  the  water 
supply  provided  for  it.  This  has  apparently  resulted  in  no  really  significant  change 
in  Orange  County  net  water  use  for  30  years  and  would  appear  to  be  of  great  sig- 
nificance. Table  14  also  shows  substantial  supplemental  water  requirements  currently 
being  met  by  imports  from  the  Metropolitan  Waiter  District  concurrent  with  exten- 
sive replenishment  of  ground  water  basins.  The  depletion  or  replenishment  of  ground 
water  does  not,  however,  alter  the  significance  of  a  relatively  stable  long-term  net 
use  of  water. 

We  have  compared  the  above  data  with  projections  for  importation  of  water  con- 
tained in  Bulletin  78.  Table  5,  page  11-25,  shows  an  estimated  future  reduction  in 
Orange  C-ounty  agriculture  from  97,000  acres  in  1957  to  zero  acres  in  2020  and  a 
reduction  of  almost  80,000  acres  by  the  year  1980.  Bulletin  70  shows  that  per  acre 
use  of  water  for  agriculture  averages  annually  about  2.5  acre-feet  per  acre  (page  44) 
and  Bulletin  78  shows  about  two-tenths  of  an  acre-foot  as  the  estimated  water  use 
per  capita  per  year  in  Southern  California.  Thus,  the  water  presently  used  by  agri- 
culture on  each  acre  in  Orange  County  will  support  about  12  people.  This  multiplied 
by  the  80,000  acres  projected  to  be  freed  from  irrigation  use  by  1980,  would  mean 
that  water  is  available  on  the  basis  of  past  and  present  patterns  of  development 
to  support  900,000  more  people,  which  is  a  major  portion  of  the  projected  population 
increase  of  1,208,000  in  Orange  County  by  1980,  as  shown  on  page  11-20  of  Bulle- 
tin 78.  No  new  agricultural  acreage  is  projected.  The  above  calculation  does  not 
seem  to  support  the  forecast  in  Bulletin  78,  page  11-36,  of  the  magnitude  of  263,000 
acre-feet  of  imported  water  needed  in  Orange  County  by  1980. 

Orange  County  seems  to  be  typical  of  the  pattern  of  expansion  and  change  from 
agricultural  to  urban  land  use  in  Southern  California.  Bulletin  78  indicates  the  same 
situation  may  exist  in  the  Santa  Barbara  service  area  (page  VIII-16)  and  in  the 
Ventura  area  (page  VIII-171),  while  Bulletin  61  shows  the  same  situation  in  San 
Diego  County.  The  summary  on  page  11-26  of  Bulletin  78  show^s  for  the  entire  south 
coastal  area  a  reduction  from  491,000  net  acres  of  irrigated  crops  in  1957  to  275,000 
in  2020.  This  reduction  in  use  of  water  by  216,000  acres,  on  the  basis  of  12  persons 
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per  acre,  would  provide  a  water  supply  for  about  2,GOO,000  people.  Substantial 
amounts  of  this  reduction  in  agriculture  occur  in  early  years  of  project  operation 
when  such  reductions  could  have  an  important  effect  on  the  build-up  of  project 
water  use. 

The  department's  forecasting  methodology  is  stated  on  page  11-27  of  Bulletin  78: 
"Total  water  use  requirements  were  estimated  by  applying  appropriate  values  of 
unit  water  use  to  the  population  and  irrigated  acreages."'  Page  04  of  Bulletin  61 
indicates  that  available  dependalde  supplies  are  deducted  from  the  estimated  uses 
to  secure  the  quantities  to  be  imported.  Theoretically,  this  deduction  would  seem  to 
make  the  necessary  appropriate  allowance  for  agricultural  water  supplies  which 
will  eventually  serve  urban  populations.  However,  the  apparent  divergence  between 
net  water  use  data  in  Orange  County  and  the  department's  estimate  of  future 
use  in  Bulletin  78  would  indicate  that  some  reconciliation  is  needed.  The  "net  water 
use"  concept  appears  to  be  of  considerable  importance  as  a  double  check  on  esti- 
mated future  water  use.  Although  Bulletin  70  uses  this  concept,  it  is  not  used  in 
either  Bulletins  78  or  61. 

II.  Validity  of  "ultimate"  recreation  use  in  computing  benefits. 

Bulletin  59-2,  Appendix  A,  sets  forth  the  anticipated  recreational  use  of  the  pro- 
posed Upper  Feather  River  Development  and  appears  to  be  the  basis  for  computing 
those  project  recreation  benefits.  Page  57  of  the  above  bulletin  states  "Principles 
and  standards  (for  planning  recreation  features)  were  applied  in  measuring  poten- 
tial recreation  use,  using  a  general  land  use  planning  approach,  similar  to  that  used 
by  the  Department  of  Water  Resources  in  estimating  irrigable  lands  and  irrigation 
benefits."  Page  05  and  68  set  forth  the  standards  used  in  estimating  the  amount  of 
recreational  development  which  might  occur  around  the  project  sites,  as  well  as  the 
use  factors  assumed  for  each  type  of  recreation  facility. 

This  approach  to  recreation  evaluation  primarily  itemizes  those  facilities  which 
might  be  built  upon  suitable  land  around  the  project.  It  is  then  assumed  that  these 
facilities  will  have  a  pattern  of  use  consistent  with  experience  at  other  locations. 
This  use  pattern,  when  multiplied  by  a  benefit  factor,  gives  the  total  recreation 
benefit.  These  data  seem  to  be  "ultimate"  or  "saturation"  computations  rather 
than  attempts  to  evaluate  the  probable  use  at  a  given  time,  that  it,  the  market 
for  project  recreation.  As  in  the  case  of  the  department's  land  use  studies  in 
Bulletins  61  and  78,  there  appears  to  be  a  tendency  to  assume  that  because  land 
and  water  are  present,  the  use  of  the  land  and  water  will  be  automatic,  other 
limiting  factors  notwithstanding.  We  are  somewhat  concerned  about  the  value  and 
validity  of  evaluating  recreation  benefits  on  an  "ultimate"  basis  (year  20."»0)  as 
contained  in  Bulletin  59-2,  Appendix  A,  as  a  tool  in  project  formulation  and  sched- 
uling of  construction. 

III.  The  influence  of  price  on  the  quantity  of  agricultural  water  purchased. 

In  Bulletin  61,  the  influence  of  price  was  evaluated  by  computing  the  residual 
income  (or  ability  to  pay)  of  agricultural  lands  for  water  priced  at  .$15  and  $40 
per  acre-foot.  While  this  refinement  recognizes  a  relationship  of  price  to  demand  and 
its  subsequent  effect  on  the  size  of  water  supply  needed  and  is  an  advancement 
over  previous  methodology,  it  still  seems  to  fall  short  of  a  true  market  analysis 
because  it  uses  residual  income.  Residual  income,  as  pointed  out  on  i)age  82  of 
Bulletin  61,  is  a  ceiling  amount  which  irrigators  may  be  able  to  pay  for  project 
water.  But  residual  income  also  either  holds  constant  or  ignores  other  cost  factors 
that  the  farmer  can  alter  which  are  actually  flexible  and  may  be  changed  by  causes 
beyond  his  control.  Instead,  it  projects  the  future  based  upon  a  present  condition 
even  though  our  nation's  agriculture  is  in  a  condition  of  major  change  and,  in 
many  instances,  crisis. 

The  most  serious  deficiency  of  residual  income  is  that  it  presumes  landowners 
and  irrigators  will  be  willing  to  pay  the  water  prices  specified  and  will  desire  to 
purchase  the  water  as  offered  merely  because  a  showing  is  made  that  they  might  be 
able  to  afford  to  do  so.  This  may  be  likened  to  assuming  that  20,000,000  people 
in  the  Ignited  States  will  purcha.se  automobiles  during  the  next  year  merely  because 
they  l)ave  incomes  of  .$5.0(X)  per  year  or  more  from  which  they  can  squeeze  out  a 
monthly  i)ayment  of  .$75  for  n  car.  No  manufacturer  jtidges  his  market  on  this 
basis  for  he  knows  that  mere  al)ility  to  purcliase  a  product  does  not  assure  the 
purchase.  The  matter  to  be  determined  is  not  uhiliiy  to  pny  but  uiUiufiiuss  in  pay. 

In  any  geographical  area  wiicre  an  irrigation  project  develops  new  land  and  par- 
ticularly in  these  instances  wiure  the  Bureau  of  Reclamation  has  controlled  land 
ownership  l>y   purchase  or  condemnation  and  utilized  the  homestead  technique  for 
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settlemeut,  there  may  be  validity  in  the  residual  income  approach  for  estimating  the 
use  for  project  water  (and,  of  course,  under  roolamation  law,  what  the  irrigators 
will  not  pay  generally  can  he  charged  to  taxpayers  or  other  project  beneficiaries).  In 
Southern  California  a  much  more  complex  situation  exists  witii  intense  local  com- 
petition for  the  use  of  land,  capital  and  goods  for  many  other  purposes,  most  of 
which  have  no  relationship  to  agriculture  or  project  residual  income.  Unless  the 
estimates  of  agricultural  water  uses  computed  by  the  residual  income  approach  have 
been  adjusted  by  an  arbitrary  factor,  which  does  not  appear  from  reading  Bulletin 
78,  the  estimates  would  appear  to  be  computed  maximum  uses  and  not  probable 
purchases.  The  residual  income  approach  severs  the  relationship  between  supply  and 
demand  but  these  are  so  close  in  our  economic  order  that  they  cannot  normally  be 
considered  separately.  Their  effect  will  be  felt  in  some  manner  such  as  exclusion  of 
lands  from  service,  inability  to  pay  project  costs,  reduction  in  quantity  of  water  to 
be  taken  and  other  contract  negotiation  problems. 

The  department's  methodology  in  placing  major  emphasis  upon  supply  appears  to 
be  derived  from  the  "ultimate  requirements"  approach  used  in  Bulletins  1,  2  and  3 
since  major  emphasis  in  estimating  irrigation  use  is  placed  upon  a  fixed  quantity, 
represented  by  the  amount  of  land  judged  usable  under  circumstances  in  which  the 
effect  of  time  is  minimized.  T/ie  result  is  a  ivater  use  projection  ichich  has  the  ap- 
pearance of  great  accuracy  supported  hy  detailed  computations.  However,  it  secures 
this  appearance  by  overlooking  the  inherent  demand  variables  of  tvillingness  to  pur- 
chase tvater;  competition  in  uses  of  capital,  land  and  goods;  technological  and  farm 
market  changes  and  the  uncertainty  surrounding  all  future  conditions. 

IV.  The  selection  of  aqueduct  capacities. 

In  Bulletin  Gl  the  aqueduct  capacity  was  assumed  to  "be  approximately  midway 
between  the  values  derived  for  the  two  assumed  selling  prices  therefore."  In  other 
words,  after  evaluating  by  residual  income  the  uses  of  water  at  $15  and  $40  per 
acre-foot,  a  midpoint  was  selected  (page  102).  The  validity  of  such  a  midpoint  is 
not  discussed.  Bulletin  78  does  not  indicate  what  method  was  used  in  relating  price 
to  quantity  in  establishing  aqueduct  capacity  other  than  to  state  that  the  "estimate 
of  economic  demand  for  imported  water  developed  herein  reflects  the  cost-price  rela- 
tionship assumed  for  purposes  of  the  investigation  and,  also,  the  individual  factors 
peculiar  to  each  service  area  which  would  tend  to  stimulate  or  inhibit  the  use  of 
imported  water."  (Page  11-34.) 

We  are  unable  therefore  to  evaluate  just  how  the  cost-price  analysis  based  upon 
residual  income  has  influenced  the  selection  of  aqueduct  capacity.  Similarly,  there  is 
no  indication  how  the  amounts  of  water  projected  to  be  used  in  different  service 
areas,  as  shown  on  page  11-33  of  Bulletin  78,  were  derived  from  each  decade.  An 
understanding  of  the  derivation  and  reliability  of  these  quantities  is  particularly  im- 
portant in  the  first  two  decades  of  project  operation  when  major  revenue  deficiencies 
may  occur  because  of  the  presence  of  some  excess  capacity  in  the  project  facilities. 
In  this  regard,  we  understand  that  the  San  Diego  County  Water  Authority  did  not 
follow  the  department's  recommendations  in  Bulletin  01  when  it  selected  the  size  of 
the  second  aqueduct  which  it  is  now  building.  This  naturally  raises  the  question  of 
the  policies  the  department  will  use  in  selecting  the  final  size  of  the  San  Joaquin- 
Southern  California  Aqueduct  as  well  as  in  the  staging  of  its  construction. 

V.  Length  of  forecast  periods. 

Methodology  also  becomes  increasingly  critical  and  the  results  less  reliable  when 
the  period  of  time  involved  in  the  estimates  extends  for  many  years  into  what  must 
inevitably  be  an  unknown  era.  Page  29  of  Bulletin  01  postulates  a  40-year  period  for 
estimating  future  water  uses.  However,  a  00-year  period  is  used  in  Bulletin  78.  The 
reasons  for  using  different  time  periods  is  not  stated  in  the  bulletins. 

To  the  best  of  our  knowledge,  no  major  studies  of  economic  factors  have  been 
made  by  the  federal  government,  industry  or  institutions  in  which  it  was  felt  possible 
to  make  a  precise  delineation  of  future  economic  events  for  periods  in  excess  of  20 
or  30  years.  Even  such  20-  or  30-year  studies  as  have  come  to  our  attention  are 
highly  qualified  with  respect  to  the  last  years  of  the  projection. 

VI.  Limitations  of  population  projections. 

We  have  mentioned  in  III,  above,  the  problems  of  estimating  what  lands  will  be 
irrigated  compared  to  the  lands  which  might  be  irrigated.  Similar  problems  arise  in 
the  population  projections  in  Bulletin  78.  They  are  prepared  by  competent  authori- 
ties and  presumably  are  the  best  available  at  this  time  yet  they  can  neither  be  proved 
or  disproved.  Many  future  events  may  prove  them  to  be  in  error.  For  example,  the 
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per  acre,  would  provide  a  water  supply  for  about  2,500,000  people.  Substantial 
amounts  of  this  reduction  in  agriculture  occur  in  early  years  of  project  operation 
when  such  reductions  could  have  an  important  effect  on  the  build-up  of  project 
water  use. 

The  department's  forecasting  methodology  is  stated  on  page  11-27  of  Bulletin  78 : 
"Total  water  use  requirements  were  estimated  by  applying  appropriate  values  of 
unit  water  use  to  the  population  and  irrigated  acreages.''  Page  94  of  Bulletin  61 
indicates  that  available  dependa))le  supplies  are  deducted  from  the  estimated  uses 
to  secure  the  quantities  to  be  imported.  Theoretically,  this  deduction  would  seem  to 
make  the  necessary  approijriate  allowance  for  agricultural  water  supplies  which 
will  eventually  serve  urban  populations.  However,  the  apparent  divergence  between 
net  water  use  data  in  Orange  County  and  the  department's  estimate  of  future 
use  in  Bulletin  78  would  indicate  that  some  reconciliation  is  needed.  The  "net  water 
use"  concept  appears  to  be  of  considerable  importance  as  a  double  checli  on  esti- 
mated future  water  use.  Although  Bulletin  70  uses  this  concept,  it  is  not  used  in 
either  Bulletins  78  or  61. 

II.     Validity  of  "ultimate"  recreation  use  in  computing  benefits. 

Bulletin  59-2,  Appendix  A,  sets  forth  the  anticipated  recreational  use  of  the  pro- 
posed Upper  Feather  River  Development  and  appears  to  be  the  basis  for  computing 
those  project  recreation  benefits.  Page  57  of  the  above  bulletin  states  "Principles 
and  standards  (for  planning  recreation  features)  were  applied  in  measuring  poten- 
tial recreation  use,  using  a  general  land  use  planning  approach,  similar  to  that  used 
by  the  Department  of  Water  Resources  in  estimating  irrigable  lands  and  irrigation 
benefits."  Page  65  and  68  set  forth  the  standards  used  in  estimating  the  amount  of 
recreational  development  which  might  occur  around  the  project  sites,  as  well  as  the 
use  factors  assumed  for  each  type  of  recreation  facility. 

This  approach  to  recreation  evaluation  primarily  itemizes  those  facilities  which 
might  be  built  upon  suitable  land  around  the  project.  It  is  then  assumed  that  these 
facilities  will  have  a  pattern  of  use  consistent  with  experience  at  other  locations. 
This  use  pattern,  when  multiplied  by  a  benefit  factor,  gives  the  total  recreation 
benefit.  These  data  seem  to  be  "ultimate"  or  "saturation"  computations  rather 
than  attempts  to  evaluate  the  probable  use  at  a  given  time,  that  it,  the  market 
for  project  recreation.  As  in  the  case  of  the  department's  land  use  studies  in 
Bulletins  61  and  78,  there  appears  to  be  a  tendency  to  assume  that  because  land 
and  water  are  present,  the  use  of  the  land  and  water  will  be  automatic,  other 
limiting  factors  notwithstanding.  We  are  somewhat  concerned  about  the  value  and 
validity  of  evaluating  recreation  benefits  on  an  "ultimate"  basis  (year  20.50)  as 
contained  in  Bulletin  59-2,  Appendix  A,  as  a  tool  in  project  formulation  and  sched- 
uling of  construction. 

HI.     The  influence  of  price  on  the  quantity  of  agricultural  water  purchased. 

In  Bulletin  61,  the  influence  of  price  was  evaluated  by  comimting  the  residual 
income  (or  ability  to  pay)  of  agricultural  lands  for  water  priced  at  .$15  and  $40 
per  acre-foot.  While  this  refinement  recognizes  a  relationship  of  price  to  demand  and 
its  subsequent  effect  on  the  size  of  water  supply  needed  and  is  an  advancement 
over  previous  methodology,  it  still  seems  to  fall  short  of  a  true  market  analysis 
because  it  uses  residual  income.  Residual  income,  as  pointed  out  on  page  82  of 
Bulletin  61,  is  a  ceiling  amount  which  irrigators  may  be  able  to  pay  for  project 
water.  But  residual  income  also  either  holds  constant  or  ignores  other  cost  factors 
that  the  farmer  can  alter  which  are  actually  flexible  and  may  be  changed  by  causes 
beyond  his  control.  Instead,  it  projects  the  future  based  upon  a  present  condition 
even  though  our  nation's  agriculture  is  in  a  condition  of  major  change  and,  in 
many   instances,  crisis. 

The  most  serious  deficiency  of  residual  income  is  that  it  presumes  landowners 
and  irrigators  will  be  willing  to  pay  llie  water  pri(es  specified  i\m\  will  desire  to 
purchase  the  water  as  offered  merely  because  a  showing  is  made  that  they  might  be 
able  to  afford  to  do  so.  This  may  be  likened  to  assuming  that  20.000,000  people 
in  the  Ignited  States  will  jiurchase  automol)iles  during  the  next  year  merely  because 
they  have  incomes  of  $5,000  per  year  or  more  from  which  they  can  squeeze  out  a 
monthly  payment  of  .$75  for  a  car.  No  manufacturer  judges  his  market  on  this 
basis  for  he  knows  that  mere  ability  to  purchase  a  product  does  not  assure  the 
purcha.se.  The  matter  to  be  determined  is  not  (iliilify  to  pny  but  uillitifiucss  ^»  pni/. 

In  any  geoKrapliical  are;i  wlieic  an  irrigation  project  develops  new  land  and  par- 
tieularly  in  these  instances  where  the  Bureau  of  Reclamation  has  controlled  land 
ownership  by  purchase  or  condemnation  and  utilized  the  homestead  technique  for 
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settlemout,  there  may  be  validity  in  the  residual  income  approach  for  estimating  the 
use  for  project  water  (and,  of  course,  under  reclamation  law,  what  the  irrigators 
will  not  pay  generally  can  be  cliargod  to  taxpayers  or  other  project  beneficiaries).  In 
Southern  California  a  much  more  complex  situation  exists  with  intense  local  com- 
petition for  the  use  of  land,  capital  and  goods  for  many  other  purposes,  most  of 
which  have  no  relationship  to  agriculture  or  project  residual  income.  Unless  the 
estimates  of  agricultural  water  uses  computed  by  the  residual  income  approach  have 
been  adjusted  by  an  arbitrary  factor,  which  does  not  appear  from  reading  Bulletin 
78,  the  estimates  would  appear  to  be  computed  maximum  uses  and  not  probable 
purchases.  The  residual  income  approach  severs  the  relationship  between  supply  and 
demand  but  these  are  so  close  in  our  economic  order  that  they  cannot  normally  be 
considered  separately.  Their  effect  will  be  felt  in  some  manner  such  as  exclusion  of 
lands  from  service,  inability  to  pay  project  costs,  reduction  in  quantity  of  water  to 
be  taken  and  other  contract  negotiation  problems. 

The  department's  methodology  in  placing  major  emphasis  upon  supply  appears  to 
be  derived  from  the  "ultimate  requirements"  approach  used  in  Bulletins  1,  2  and  3 
since  major  emphasis  in  estimating  irrigation  use  is  placed  upon  a  fixed  quantity, 
represented  by  the  amount  of  land  judged  usable  under  circumstances  in  which  the 
effect  of  time  is  minimized.  The  result  is  a  toater  use  projection  which  has  the  ap- 
pearance of  great  accuracy  supported  hy  detailed  computations.  However,  it  secures 
this  appearance  hy  overlooking  the  inherent  demand  variables  of  ivillingness  to  pur- 
chase tvater;  competition  in  uses  of  capital,  land  and  goods;  technological  and  farm 
market  changes  and  the  uncertainty  surrounding  all  future  conditions. 

IV.  The  selection  of  aqueduct  capacities. 

In  Bulletin  Gl  the  aqueduct  capacity  was  assumed  to  "be  approximately  midway 
between  the  values  derived  for  the  two  assumed  selling  prices  therefore."  In  other 
words,  after  evaluating  by  residual  income  the  uses  of  water  at  $15  and  $40  per 
acre-foot,  a  midpoint  was  selected  (page  102).  The  validity  of  such  a  midpoint  is 
not  discussed.  Bulletin  78  does  not  indicate  what  method  was  used  in  relating  price 
to  quantity  in  establishing  aqueduct  capacity  other  than  to  state  that  the  "estimate 
of  economic  demand  for  imported  water  developed  herein  reflects  the  cost-price  rela- 
tionship assumed  for  purposes  of  the  investigation  and,  also,  the  individual  factors 
peculiar  to  each  service  area  which  would  tend  to  stimulate  or  inhibit  the  use  of 
imported  water."  (Page  11-34.) 

We  are  unable  therefore  to  evaluate  just  how  the  cost-price  analysis  based  upon 
residual  income  has  influenced  the  selection  of  aqueduct  capacity.  Similarly,  there  is 
no  indication  how  the  amounts  of  water  projected  to  be  used  in  different  service 
areas,  as  shown  on  page  11-33  of  Bulletin  78,  were  derived  from  each  decade.  An 
understanding  of  the  derivation  and  reliability  of  these  quantities  is  particularly  im- 
portant in  the  first  two  decades  of  project  operation  when  major  revenue  deficiencies 
may  occur  because  of  the  presence  of  some  excess  capacity  in  the  project  facilities. 
In  this  regard,  we  understand  that  the  San  Diego  County  Water  Authority  did  not 
follow  the  department's  recommendations  in  Bulletin  61  when  it  selected  the  size  of 
the  second  aqueduct  which  it  is  now  building.  This  naturally  raises  the  question  of 
the  policies  the  department  will  use  in  selecting  the  final  size  of  the  San  Joaquin- 
Southern  California  Aqueduct  as  well  as  in  the  staging  of  its  construction. 

V.  Length  of  forecast  periods. 

Methodology  also  becomes  increasingly  critical  and  the  results  less  reliable  when 
the  period  of  time  involved  in  the  estimates  extends  for  many  years  into  what  must 
inevitably  be  an  unknown  era.  Page  29  of  Bulletin  Gl  postulates  a  40-year  period  for 
estimating  future  water  uses.  However,  a  60-year  period  is  used  in  Bulletin  78.  The 
reasons  for  using  different  time  periods  is  not  stated  in  the  bulletins. 

To  the  best  of  our  knowledge,  no  major  studies  of  economic  factors  have  been 
made  by  the  federal  government,  industry  or  institutions  in  which  it  was  felt  possible 
to  make  a  precise  delineation  of  future  economic  events  for  periods  in  excess  of  20 
or  30  years.  Even  such  20-  or  30-year  studies  as  have  come  to  our  attention  are 
highly  qualified  with  respect  to  the  last  years  of  the  projection. 

VI.  Limitations  of  population  projections. 

We  have  mentioned  in  III,  above,  the  problems  of  estimating  what  lands  will  be 
irrigated  compared  to  the  lands  which  might  be  irrigated.  Similar  problems  arise  in 
the  population  projections  in  Bulletin  78.  They  are  prepared  by  competent  authori- 
ties and  presumably  are  the  best  available  at  this  time  yet  they  can  neither  be  proved 
or  disproved.  Many  future  events  may  prove  them  to  be  in  error.  For  example,  the 
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l)iitli  iiit<'  lias  lioeii  sliown  by  expcrifiico  in  tlio  past  two  dcoadcs  to  have  been  influ- 
oncpd  substantially  by  conditions  which  were  not  prediited.  r.ocausc  population  pro- 
jections for  60  years  in  the  future  are  actually  the  major  basis  for  estimatiiiR  water 
use  in  the  south  coastal  area,  these  water  use  estimates  may  only  he  as  valid  as  the 
i  (ipiilation  projections.  Standinj;  primarily  by  thenisclves  in  I'.ulletin  7S  as  the  major 
basis  for  projectinj,'  url)an  water  use,  (liese  impulation  data  may  constitute  a  rather 
tenuous  basis,  even  if  the  best  available  basis,  uiion  which  to  size  project  facilities 
and  it  may  be  advisable  to  make  this  point  clear. 

VII.  Economic  basis  for  growth  in  the  south  coastal  area. 

The  major  economic  growth  of  the  south  coastal  area  has  occurred  in  the  past  two 
decades  and  is  substantially  attributable  to  wartime  and  national  defense  expendi- 
tures. If  the  presently  high  rate  of  national  defense  expenditures  were  to  be  drasti- 
cally curtailed,  the  south  coastal  area  might  even  have  difficulty  in  maintaining  its 
existing  economy.  However,  the  water  use  estimates  in  Bulletin  78  are  projections 
of  further  tremendous  growth  which  surely  would  imply  continually  increasing  ex- 
penditures for  national  defense  if  this  growth  is  to  be  achieved.  This  may  occur 
during  the  next  few  years  but  there  is  also  currently  evident  a  considerable  pressure 
to  stabilize  or  reduce  defense  expenditures.  Major  international  events  are  occurring 
with  this  as  an  objective.  On  the  other  hand,  other  events  may  increase  the  rate  of 
defense  expenditures.  In  the  long  run,  we  all  hope  that  defense  expenditures  will 
stabilize  and  preferably  be  reduced,  otherwise  the  peoples  of  the  world  are  due  for 
many  unhappy  years.  Thus,  it  would  appear  that  peace  in  the  world  may  remove  the 
continually  increasing  defense  expenditures  presumably  included  in  forecasts  in  Bul- 
letin 7S  :ind  with  them  some  of  the  stimulus  for  extremely  rapid  growth  in  Southern 
California.  (A  detailid  study  of  these  matters  entitled  "The  Impact  of  Federal 
(Jovernment  Activities  on  California  Economic  Growth,  1930-1906"  by  Sterling  Bru- 
baker.  is  most  iiifonnjitive  on  this  point.) 

VIII.  Allowances  for  contingencies. 

Bulletin  78  includes  many  allowances  for  contingencies.  Such  allowances  by  them- 
selves do  not  nc-ces.sarily  increase  the  accuracy  of  the  projections,  although  they  may 
be  justified  on  occasion.  Frequently  they  may  lead  to  a  pyramiding  of  errors.  It  may 
he  noted  that  most  of  the  allowances  are  seemingly  in  the  direction  of  greater  water 
use  and  correspondingly  larger  capacity  of  facilities.  Downward  adjustments  in 
figures  are  relatively  infrequent  although  there  are  sever;;!  such  as  in  Bulletin  78, 
page  ;',!>.  Following  are  some  of  the  allowances  and  "safety"  factors  which  have  been 
noted  : 

A.  Loss  of  water  to  an  area  is  a.ssumed  from  the  continued  and  increased  use  of 
ocejlu  sewage  outfalls.  (Bulletin  61,  page  58,  and  Bulletin  78,  pages  II-S  and 
11-29.) 

B.  No  allowance  is  made  for  return  to  ground  water  or  reuse  of  agricultural  water 
in  Bulletin  01,  pages  62  and  63.  In  Bulletin  78  allowance  was  made.  (Page 
11-31.) 

C.  Saline  conversion  has  not  been  considered  as  a  feasible  alternative  source  to 
imported  supplies  even  though  Bulletin  78  water  use  jirojections  involve  a 
period  of  60  years  in  the  future.  (In  this  regard  Bulletin  78,  page  11-11,  states: 
"Nor  is  there  any  reason  to  expect  that  it  will  become  competitive  in  cost  in 
the  foreseeable  future."  It  may  also  be  noted  that  desalini/.ation  of  Salton  Sea 
wattr  is  evaluated  by  Bulletin  78  to  include  pumping  costs  to  the  coastal  area 
instead  of  use  in  the  Whitewater-Coachella  area  into  which  area  Northern 
California  waters  arc  propo.sed  to  be  imported  beginning  in  1!)!K).  Bulletin  78, 
page  VI 1-13,  shows  irrigation  benefits  from  the  use  of  imported  water  in  the 
San  Diego  area  which  are  the  same  as  the  $150  benefit  per  acre-foot  chosen 
to  represent  urban  use  of  imported  water  in  the  south  coastal  area.  The  urban 
benefit  figure  is  stated  (page  VII-16)  to  be  "somewhat  le.ss  than  presently 
estimated  minimum  future  cost  of  demineralizing  ocean  water.") 

D.  The  immediate  replenishment  of  underground  basins  with  Colorado  River  water 
to  jirovide  a  future  intt  rim  supjdy  has  not  been  considered. 

K.  A  wide  range  of  daily  per  capita  use  of  water  ranging  from  140  gallons  in  San 
Diego  to  225  gallons  in  the  I'liper  Santa  Ana  River  Basin  and  Antelope-Mojuve 
areas  has  been  assumed  to  continue. 

F.  Although  it  may  not  have  been  possible  in  the  work  done  to  date,  there  is  no 
evidence  that  imported  (piantities  of  water  have  been  regulated  against  local 
resources   with    particular   regard    to    reducing    peaking   capacity    required    in 
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transmission  facilitios    (except  possibly  in   San  DipRo,   Hnlletin  78,  page  11-39 

and  40). 
G.  Full  moI)ilization  of  Camps  Pendleton  and  Elliott  have  been  assumed  or  else 

civilian   use  of  the  lands.    (Bulletin  61,  pages  88  and  92.) 
H.  The  occurrence  of  a  series  of  wet  water  years  could  reduce  the  amounts  of 

imported  water  purchased.    (Bulletin  78,  page  11-89.) 
I.  No  allowance  is  noted  for  possible  construction  of  federal  projects  or  additions 

to   their   service   areas   particularly    in    the    San    Joaquin    Valley    around    the 

Friant-Kern  Canal. 
J.  Emergency  storage  is  proposed  on  pages  126  and  127  of  Bulletin  61  in  addition 

to  all  the  other  factors  above. 

In  summary,  the  enumeration  of  the  above  eight  items  is  not  intended  to  imply 
that  any  particular  bulletin  is  deficient  in  citing  or  bypassing  them.  Rather,  they 
are  noted  in  order  to  ascertain  whether  their  exploration  may  result  in  clarification 
of  the  department's  methodology  and  in  advances  which  can  improve  the  basic  pro- 
jections of  water  use,  as  well  as  provide  some  public  understanding  of  the  difficult 
problems  involved.  If  we  have  drawn  any  faulty  conclusions  from  our  work  to  date, 
we  would  appreciate  being  properly  advised. 

The  committee's  interest  in  evaluating  the  department's  methodology  and  ap- 
proach to  analysis  of  project  markets  stems  from  many  factors,  some  of  which  have 
already  been  cited  in  the  opening  paragraph  of  this  letter.  In  addition,  we  also 
recognize  that  if  the  State  does  not  require  signed  contracts  before  design  capacities 
are  fixed  and  project  construction  begins,  the  market  analysis  becomes  the  only  basis 
for  project  formulation  and  sizing.   It,  therefore,  may  assume  supreme  importance. 

Your  comments  on  the  eight  items  discussed  in  this  letter  would  be  most  helpful 
and  appreciated.  If  a  letter  reply  can  be  prepared  by  the  end  of  November,  it  will 
lie  of  the  most  assistance  to  us. 
Sincerely  yours, 

Carley  v.  Porter,  Chairman 
Assembly  Water  Committee 


Department  of  Water  Resources 

Sacramento,  December  2,  1959 
Honorable  Carley  V.  Porter 

Chairman,  Assemhhj  Interim  Committee  on  Water 

State  Capitol,  Sacramento,  California 
Dear  Mr.  Porter  :  This  will  acknowledge  your  letter  of  November  2,  1959,  which 
presented  a  series  of  questions  concerning  this  department's  studies  as  presented  in 
Bulletins  Nos.  61,  70,  and  78.  We  have  reviewed  your  questions  and  statements  with 
great  interest,  and  have  prepared  the  attached  discussion  of  our  studies  in  response 
to  the  itemized  questions. 

While  the  attached  analysis  discusses  the  specific  subjects  covered  in  your  letter, 
I  would  like  to  emphasize  that  Bulletin  No.  78  is  not  a  feasibility  report  on  the 
San  .Joaquin  Valley-Southern  California  Aqueduct  System.  Also,  Bulletin  No.  78 
contains  only  a  summai-y  of  the  many  investigations  and  studies  that  were  per- 
formed and,  therefore,  much  of  the  detailed  material  involved  in  answering  your 
letter  will  be  published  in  the  appendixes  to  this  bulletin. 

If  there  are  any  matters  which  are  inadequately  covered  herein,  or  if  you  desire 
information  on  other  phases  of  our  studies,  we  shall  be  glad  to  assist  you  in  these 
matters. 

Very  truly  yours, 

(Signed)   Harvey  O.  Banks,  Director 

SUBJECT   NO.    1.      USE   OF   PRESENT   AGRICULTURAL   WATER 
SUPPLIES   FOR   FUTURE    URBAN    NEEDS 

Orange  County  water  use,  as  shown  in  Bulletin  No.  70,  increased  only  slightly 
during  the  period  1948-57  ;  the  shift  in  water  use  from  agricultural  to  urban  appli- 
cation was  much  more  prominent.  Net  water  use  in  the  county,  however,  is  expected 
to  increase  substantially  in  the  future.  Beyond  population  increases  of  greater  degree 
than  decreases  in  irrigated  agricultural  acreage,  there  are  other  factors  which  will 
tend  to  increase  net  water  use  in  the  future.  Briefly  noted,  these  factors  are  in- 
creases in  applied  urban  water  use  (from  166  gallons  to  206  gallons  per  capita  per 
day  from  1960  to  2020),  increa.sed  loss  of  ground  water  recharge  due  to  the  shift 
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from  agricultural  to  sewered  urban  use,  and  a  slight  decrease  in  water  use  per  acre 
by  irrigated  agriculture  because  of  a  shift  in  cropping  patterns  in  the  future. 

Contrary  to  the  statements  in  the  letter  of  November  2,  1959,  net  agricultural 
water  use  in  Orange  County  is  not  2.5  acre-feet  per  acre  per  year,  but  is  estimated 
as  1.4;{  acre-feet  per  acre  in  1948  and  1.37  acre-feet  per  acre  in  1957,  or  an  average 
of  1.40  acre-ff'et  per  acre  per  year.  This  net  water  use  may  be  calculated  from  a 
comparison  of  the  net  agricultural  water  use  shown  for  1948  and  1957  in  Tables  13 
and  12,  respectively  (on  pages  49  and  48  of  Bulletin  No.  70),  to  the  gross  irrigated 
agricultural  land  use  for  the  same  years,  as  shown  in  Table  8  (on  page  35  of 
Bulletin  No.  70).  Thus,  at  an  urban  net  water  use  rate  of  roughly  0.2  acre-foot 
per  person,  each  acre  of  irrigated  land  shifted  to  urban  use  would  support  the 
water  requirements  of  seven  persons,  rather  than  12  as  you  state  in  your  letter. 
Multiplied  by  the  loss  of  acreage  projected  between  1957  and  1980,  78,600  acres, 
this  shows  that  a  total  of  550,200  persons  could  be  supported  in  their  water  re- 
quirements by  the  shift  from  the  irrigated  acreage,  which  is  less  than  one-half  of  the 
population  increase  projected  for  1980. 

Water  use  factors,  as  applied  to  Orange  County,  apply  in  principle  to  other 
coastal  areas  in  southern  California,  such  as  Santa  Barbara,  Ventura  and  San 
Diego  Counties.  It  should  be  noted  that,  generally,  water  use  for  irrigated  agricul- 
ture in  coastal  areas  is  substantially  less  than  for  intermediate  and  inland  valleys. 
A  figure  of  2.5  acre-feet  per  acre  for  net  water  use  for  irrigation  would  be  much 
more  applicable  to  the  latter  than  to  the  coastal  areas.  Lower  water  use,  therefore, 
means  that  less  people  can  be  supported  in  their  water  requirements  by  a  shift  from 
irrigation  to  urban  use. 

The  "net  water  use"  concept,  used  in  Bulletin  No.  70,  was  also  used  to  compute 
future  water  requirements  for  southern  California  areas  in  Bulletins  Nos.  61  and 
78.  A  reading  of  the  entire  topic,  Water  Requirements,  in  Bulletin  No.  78,  pages 
11-27  to  11-33  will  show  the  not  water  use  concept  was  used.  The  methodology  will 
appear  more  clearly  in  Appendix  D  of  Bulletin  No.  78,  "Economic  Demand  for 
Imported  Water."  Bulletin  No.  01  describes  the  method  used  for  calculating  future 
water  demands  on  pages  58-64  inclusive,  which  equates  with  the  net  water  use 
conoe{)t. 

In  conclusion,  it  may  be  said  that  the  net  water  use  concept  calculates  the  net 
water  requirements  needed  by  the  area  at  each  time  period,  by  applying  the  appro- 
priate net  water  use  values  to  projected  population  and  irrigated  agricultural  crop 
types.  It  thus  takes  into  account  the  shift  from  agricultural  water  use  to  urban  use. 

SUBJECT   NO.   II.      VALIDITY   OF   ULTIMATE    RECREATION 
USE   IN   COMPUTING   BENEFITS 

There  are  two  separable  problems  implied  in  your  questions  on  this  particular 
subject.  The  first  relates  to  the  technique  of  estimating  future  recreation  use  based 
upon  land  capacity,  and  it  has  a  corollary  problem  which  relates  to  the  validity  of 
decision  on  the  capacity  of  a  given  facility  to  sustain  or  to  attract  recreation  use. 
The  second  .separable  problem  relates  to  the  likelihood  that  ultimate  recreation  use 
at  any  given  facility  actually  would  ai)proach  the  saturation  of  available  capacity, 
and  it  also  has  a  corollary  problem  which  relates  to  the  possible  swamping  of  the 
water-associated  recreation  market  by  the  construction  of  successive  units  of  The 
California  Water  Plan. 

The  first  problem,  the  technique  of  estimating  future  use  based  upon  capacity, 
requires  comparison  of  existing  recreation  resources  to  the  probable  resources  avail- 
able upon  construction  of  reservoirs  with  appropriate  recreation  development.  Plan- 
ning agencies  involved  in  recreation  work  have  adopted  fairly  uniform  criteria  for 
estimating  the  capacity  of  laud  and  water  to  support  recreation  uses.  The.se  criteria 
consider  such  things  as  useable  area,  soil  type,  terrain,  and  tree  growth,  and  the 
types  of  recreation  use  and  development  which  would  make  best  use  of  the  resource. 
While  these  criteria  may  change  in  the  future,  dei)ending  upon  population  pressure 
and  the  availability  of  recreation,  the  allowable  increase  of  recreation  capacity  will 
lag  behind  recreation  demand.  These  conditions  will  cau.se  recreation  planning  and 
operating  agencies  to  take  restrictive  measures  in  some  cases  of  overu.se,  and  to  take 
promotional  measures  to  inUuence  a  shift  of  recreation  demand  to  facilities  with 
available  capacity. 

The  statement  of  the  problem  in  the  letter  from  Assemblyman  Porter  indicates 
that  it  is  understood  that  the  estimated  use  of  recreation  facilities  has  been  based 
upon  the  ultimate  capacity  of  the  facilities.  However,  in  estimating  the  more  per- 
tinent ligure,  which  is  the  average  annual  use,  the  Department  of  Water  Resources 
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has  adopted  a  use  development  curve  which  approximates  the  most  conservative 
development  curve  of  the  population  projection,  which  is  a  straight  line  between 
today's  population  and  the  population  at  the  year  2020.  In  Bulletin  No.  59-2,  Ap- 
pendix A,  the  use  development  curve  employed  in  the  economic  analysis  of  the 
Upper  Feather  River  recreation  facilities  is  even  more  conservative  than  the  straight 
line,  being  depressed  in  the  early  years  and  only  reaching  a  percentage  of  saturation 
capacity  at  the  year  2020.  This  ultraconservative  use  of  development  curve  assures 
that  the  estimates  of  benefits  from  recreation  facilities  are  lower  than  will  actually 
occur.  In  addition  to  this  conservatism,  a  reducing  factor  varying  between  50  percent 
and  80  percent  is  applied  in  order  to  reduce  further  the  estimates  of  benefit  from 
these  recreational  facilities. 

In  the  economic  analysis  of  recreation  benefits  to  be  derived  from  water  projects, 
the  recreation  use  during  the  period  of  economic  analysis  (generally  50  years)  is  a 
function  of  the  amount  of  use  and  the  distribution  through  time  of  this  use.  In  the 
analyses  carried  out  by  the  department  a  use  development  curve  has  been  used 
which  approximates  a  straight  line.  This  is  considered  conservative  because  the 
population  itself  is  growing  in  a  more  rapid  manner  than  is  shown  by  a  straight 
line  on  a  graph.  Also,  the  compounding  effects  of  the  standard  of  living,  including 
leisure  time  and  disposable  income,  will  influence  the  population  to  demand  more 
and  more  recreation  per  capita  as  time  progresses. 

The  second  separable  problem,  regarding  the  assumption  that  saturated  use  would 
actually  occur  at  any  facility,  has  been,  in  part,  the  reason  that  the  department  has 
discounted  the  concept  of  "ultimate"  at  any  specified  year  in  the  future.  Instead,  a 
stipulated  period  of  years  amounting  to  the  period  of  economic  analysis  is  used  in 
evaluating  the  costs  and  benefits  of  a  facility. 

The  assumption  that  saturated  use  would  occur  at  any  facility  is  based  upon  the 
experience  of  the  Division  of  Beaches  and  Parks  at  existing  recreation  facilities 
throughout  the  State  and  upon  the  apparent  lag  of  these  and  other  public  recreation 
facilities  in  keeping  pace  with  the  expanding  outdoor  recreation  demand  exerted 
by  the  growing  population  of  the  State.  As  an  example  of  this,  the  State  parks 
along  the  South  Fork  of  the  Eel  River  have  shown  a  consistent  increase  in  use 
through  the  past  10  years.  This  increase  is  not  related  nearly  so  closely  to  the 
population  of  the  State  nor  to  the  standard  of  living  as  it  is  to  the  actual  increase 
in  capacity  of  the  facilities.  In  other  words,  the  capacity  of  these  facilities  rather 
than  the  demand  has  tended  to  limit  their  use. 

In  other  parts  of  the  State,  the  United  States  Forest  Service  has  experienced  the 
same  distribution  of  recreational  use,  based  upon  capacity,  and  many  Forest  Service 
facilities  are  used  at  more  than  100  percent  of  capacity  for  a  large  part  of  every 
recreation  season.  It  is  true  that  there  are  some  recreation  facilities  at  reservoirs 
which  do  not  experience  capacity  use.  A  good  example  of  this  is  at  Pardee  Reservoir, 
where  the  East  Bay  Municipal  Utility  District  has  installed  recreation  facilities  in 
co-operation  with  the  Wildlife  Conservation  Board.  Recreational  use  at  Pardee 
since  it  has  opened  has  been  disappointingly  small.  This  is  no  doubt  due  to  the  re- 
strictions against  water  contact  sports  and  to  the  poor  quality  of  fishing  which  have 
influenced  people  to  choose  other  not  too  distant  reservoir  recreation  facilities. 

The  other  end  of  the  spectrum  of  use  might  be  seen  at  Cachuma  Reservoir  near 
Santa  Barbara.  This  reservoir,  although  restricted  against  water  contact  sports, 
is  used  very  heavily  and  on  most  weekends  during  the  summer  recreation  facilities 
are  filled  to  approximately  120  percent  of  capacity.  Similar  or  better  facilities  are 
too  far  distant.  Another  example  of  exceedingly  heavy  use  is  at  Folsom  and 
Nimbus  Reservoirs,  where  the  recreation  facilities  are  the  limiting  factor  on  use 
of  some  types.  The  boat  ramp,  for  instance,  is  not  used  at  capacity ;  but  the  sanitary, 
picnicking,  and  other  day  use  facilities  are  used  heavily.  There  are  no  camping 
facilities  installed  there  yet. 

These  instances  are  cited  to  demonstrate  that  present  demand  for  public  outdoor 
recreation  facilities  is  ahead  of  the  available  supply.  It  might  also  be  noted  that 
both  the  National  Park  Service  and  the  United  States  Forest  Service  have  far- 
reaching  programs  intended  to  increase  the  capacity  and  quality  of  the  recreational 
facilities  in  an  effort  to  overtake  the  demand.  It  is  acknowledged  by  both  of  these 
agencies  that  the  expected  results  of  these  two  programs  will  be  inadequate  by  the 
end  of  their  planned  period. 

An  additional  problem  related  to  the  prediction  of  recreation  use  and  recreation 
benefit  from  water  projects  is  the  possible  swamping  of  the  recreation  market  by 
the  construction  of  successive  units  of  The  California  Water  Plan.  This  possibility 
is  recognized  in  our  planning  and  economic  analysis  and  is  discounted  on  the  same 
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frciuTul  grounds  that  are  used  to  assuio  conservatism  in  our  estimates  of  recreation 
use.  That  is,  the  Water  Development  Tro^^rani  will,  of  its*  very  nature,  never  exceed 
tiie  rate  of  growth  of  the  recreation  market  in  this  State.  H.v  the  end  of  the  period 
of  project  analysis,  .say  50  years  or  hy  the  year  1*010,  the  prohahle  recreation  demand 
in  this  State  will  he  so  large  as  to  require  not  only  full  development  of  all  newly 
constructed  reservoirs,  but  also  a  n  newal  of  the  recreational  facilities  at  the  older 
reservoirs  and  an  expansion  of  other  facilities  away  from  the  reservoirs  themselves. 

SUBJECT   NO.    III.      THE    INFLUENCE   OF    PRICE   ON    THE   QUANTITY 
OF   AGRICULTURAL   WATER   PURCHASED 

Payment  capacity,  as  defined  in  I'.ullttin  \o.  "s,  corresponds  with  the  definition 
given  in  Bulletin  No.  01,  and  was  said  to  represent  a  residual  income  to  the  farmer 
for  incentive  to  farm  and  for  payment  of  water  charges.  In  citutrast  to  Ilulletin  No. 
01,  however,  residual  income  (or  payment  capacity)  deti  rminations  in  Bulletin 
No.  78  included  as  an  imputed  cost  of  production  a  charge  for  management,  equal 
to  10  percent  of  the  gross  farm  income.  This  amount  is  well  in  excess  of  actual 
rates  charged  for  management  of  farms,  and  thus  allows  a  return  to  the  farmer  in 
the  nature  of  an  incentive  to  farm. 

The  management  charge  allowed  to  the  farmer,  plus  a  .">  percent  return  to  invested 
capital  and  an  allowance  for  the  operator's  ]ai)or,  represents  the  total  return  to  the 
farmer  (as  net  farm  income)  for  his  farming  operations,  and  amounts  to  a  return 
of  17}  to  liO  percent,  or  more,  to  the  farmer's  ecpiity  investment.  Such  a  return  is 
considered  to  be  adecpiate  for  the  general  farming  risks  involved. 

Under  the  method  used,  as  stated  aiiove,  sonu>  allowance  was  given  for  incentive 
to  farm  as  an  imputed  cost  of  production.  Thus,  residual  income,  providing  for 
payment  of  water  charges  and  for  incentive  to  farm,  is  a  true  means  of  comparing 
the  cost  of  water  with  the  maximum  ability  to  pay  for  it.  Using  tiiis  method,  ability 
to  pay  must,  rationally,  equate  with  willingness  to  pay. 

Individual  demand  for  irrigation  water  is  quite  inelastic;  e.g.,  an  incremental 
increase  in  water  cost  will  not  effect  a  proportional  incremental  decrease  in  water 
use  by  the  farmer,  since  there  are  no  effective  substitutes  for  the  water.  The  farmer 
must  pay  for  the  cost  of  the  water  he  needs  or,  in  the  alternative,  quit  farming 
altogether  or  shift  his  production  to  dryland  farming.  Dryland  farming  is  not  a 
practical  alternative  because 

(1)  The  shift  does  not  appreciai)ly  reduce  invested  capital  or  fixed  costs; 

(2)  Fixed  costs  are  generally  so  high  as  to  preclude  but  a  small  per-acre  income 
on  a  dryland  farming  basis ; 

(3)  Irrigated  farm  acreages  are  usually  not  sufficient  to  produce  an  ample  farm 
income  on  a  dry-farm  basis ;  and 

(4)  The  risks  involved  are  even  greater  than  in  irrigated  farming. 

Complete  cessation  of  agricultural  production  therefore  remains  as  the  only  logical 
alternative.  This  has  been  taken  into  account  in  projection  of  irrigated  agriculture 
in  each  specific  area  under  study  by  projecting  only  those  crop  patterns  that  can 
afford  to  pay  the  full  cost  of  water  that  will  serve  them,  and  will  i)rovi(]e  a  return 
of  1.")  to  20  percent  on  invested  capital  as  an  incentive  to  farm. 

On  a  rational  basis,  therefore,  the  water  user  must  be  willing  to  pay  for  water 
at  any  price  up  to  the  point  where  tlie  necessary  return  to  justify  farming  risks  is 
impaired.  Under  the  mode  of  analysis  used  for  Bulletin  No.  78  studies,  the  return 
to  the  farmer  on  his  investment,  exclusive  of  residual  income  considerations,  was 
found  to  be  generally  in  the  range  of  l.j  to  20  percent.  This  is  deemed  to  be  reason- 
able with  respect  to  the  risks  involved  and  comjiares  favorably  with  many  other 
types  of  businesses  and  manufacturing  interpriscs.  Thus,  it  is  fell  that  the  ability 
to  pay,  expressed  as  residual  income,  is  etpiivalent  to  I  lie  maxinnini  willingness  to 
pay  for  water,  and  any  water  cost  less  than  the  residual  income  wouki  result  in  a 
further  return  to  the  farmer  in  excess  of  the  fair  return  already  reserved  for  him. 

The  failure  of  the  method  of  determining  residual  income  to  account  for  changes 
in  cost  factors,  technological  changes  or  market  conditions  is  not  fatal  to  the  method. 
It  cannot  be  refuted  that  agriculture  is  constantly  changing,  but  the  changes  that 
occur,  in  prices,  costs  and  yields,  are  interdependent,  and  react  with  one  another 
over  the  long  term.  For  example,  decreases  in  iinit  costs  of  production,  brought 
about  by  increased  yields  or  more  efficient  cultural  methods,  generally  bring  about 
lower  prices  for  the  products  grown.  History  lias  shown  that  the  relationships  be- 
tween prices  received  and  costs  of  production,  although  subject  to  some  degree  of 
fluctuation,  are  fairly  stable  over  time,  and  it  can  i)e  shown  that   there  has  been  no 


COMMITTMF,   REPORT   ON  WA'ri<;R   PROBLEMS  A-299 

general  upticiid  iu  the  ratio  of  prices  received  to  prices  paid  l).v  fanners.  Tiie  period 
nsed  as  a  base  in  residual  income  analysis,  1952-5G,  is  felt  to  he  indicative  of  the 
price-cost  ratio  that  will  prevail  in  the  future.  The  conclusion  is  that  despite  trends 
in  production,  prices  and  technological  advance,  margins  between  income  and  pro- 
duction costs  will  remain  relatively  the  same.  Pk'onomic  theory  supports  this  con- 
clusion. The  ability  to  use  this  concept  obviates  the  use  of  speculation  as  to  the 
future  changes  in  economic  conditions  and  cultural  practices  with  respect  to  agri- 
culture. 

The  competition  for  land  and  capital  from  nonagricultural  uses  was  taken  into 
account  in  the  projection  of  irrigated  agriculture  for  each  area  under  study.  It  was 
conceded  that  urban  and  industrial  uses  of  land  and  capital  would  take  precedence 
over  any  agricultural  use.  Thus,  before  irrigated  agriculture  was  contemplated,  the 
total  land  requirements  for  urban  and  industrial  use  were  projected  for  the  areas 
under  consideration.  The  remaining  irrigable  lands  were  considered  available  as  an 
upper  limit  for  irrigated  agricultural  development.  Depending  upon  the  various  condi- 
tions affecting  rate  of  growth,  crop  adaptability  and  residual  incomes  (payment 
capacities),  agricultural  acreages  were  jirojected  on  the  available  land  to  varying 
degrees  of  development  commensurate  with  time  and  the  exigencies  of  the  area.  Thus, 
it  is  felt  that  the  acreage  projections  appearing  in  Bulletin  No.  78  and  the  water 
demands  derived  therefrom  are  well  grounded  as  representative  of  probable  purchases 
of  water  rather  than  ultimate  maximum  use  possibilities. 

It  should  be  noted  that  competition  in  the  demand  for  goods  did  not  enter  into 
acreage  projection  considerations.  Goods  used  iu  agricultural  production  do  not 
generally  compete  w^ith  urban  uses.  Further,  no  shortage  of  basic  goods  is  projected 
for  the  future  to  the  exclusion  of  their  use  by  agricultural  producers. 

It  should  be  stressed  that  the  procedure  used  in  detei-mining  residual  income 
(payment  capacity),  crop  acreage  projections  and  water  demands  for  Bulletin  No.  78 
was  not  based  on  methodology  presented  in  Bulletin  Nos.  1,  2  and  3.  The  funda- 
mental factors  used  in  arriving  at  payment  capacity,  acreage  projections,  and  water 
demands  for  a  specific  area  were : 

(1)  Yields,  prices  received  and  costs  for  agricultural  production; 

(2)  Residual  income  of  individual  crops  (payment  capacity),  reserving  from  such 
a  net  farm  income  to  the  farmer ; 

(3)  Land  available  for  irrigation  use,  after  projected  urban  and  industrial  land 
uses  have  been  satisfied  ; 

(4)  Considerations  of  soil  and  climatic  conditions,  the  proposed  cost  of  water, 
probable  future  markets  for  crops,  and  probable  rate  of  development  over 
time  ;  and 

(5)  Determination  of  crop  projections,  as  limited  by  the  above  considerations, 
and  agricultural  water  demands  and  residual  income  (or  payment  capacity) 
of  the  area  under  study  from  the  crop  projection  obtained,  as  will  be  outlined 
in   Appendix   "D"  of  Bulletin  No.   78.    (See   Subject  No.   IV,  below.) 

As  mentioned  before,  willingness  to  purchase  water  has  been  taken  into  account, 
at  least  to  the  extent  of  reserving  an  adequate  net  farm  income  from  the  derived 
residual  income  (payment  capacity)  ;  competition  in  the  uses  of  land  and  capital 
have  been  accounted  for  by  projecting  agriculture  only  in  irrigable  areas  not  required 
for  urban  or  industrial  use ;  and  technological  and  farm  produce  market  changes 
have  been  eliminated  from  consideration  because  of  the  concept  which  recognizes 
that  the  price-cost  ratio  in  agriculture  is  one  likely  to  persist  into  the  future. 

In  conclusion,  it  is  felt  that  the  irrigated  crop  projections  and  the  agricultural 
water  demands  derived  therefrom  are  logically  based  upon  the  ability  and  willing- 
ness of  agricultural  users  to  pay  for  water  that  will  be  delivered  for  such  use,  and 
that  the  projections  fairly  represent  an  economically  sound  supply  and  demand 
relationship. 

SUBJECT   NO.    IV.      THE    SELECTION   OF   AQUEDUCT   CAPACITIES 

As  stated  in  your  letter.  Bulletin  No.  61  reported  the  selection  of  the  capacity 
for  the  Second  San  Diego  Aqueduct  at  the  midpoint  between  the  estimated  de- 
mands for  water  at  prices  of  $15  and  $40  per  acre-foot.  Further,  your  letter 
indicated  that  the  validity  of  such  a  midpoint  was  not  discussed. 

While  the  validity  of  the  procedures,  as  such,  was  not  discussed,  the  paragraphs 
of  page  101,  Bulletin  No.  61,  state  some  of  the  reasons  why  either  of  the  two  values 
would  be  subject  to  error.  The  assumption  basic  to  any  such  study  and  which  was 
subsequently  made  for  the  Bulletin  No.  78  studies,  i.e.,  the  relationship  between  cost 
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of  service  and  price  cliar^'ed  f<»r  such  service,  had  not  beeen  made  at  the  (imc  the 
Bulletin  No.  61  studies  were  completed  and  this  is  indicated  on  page  101  thereof. 
Therefore,  an  average  of  two  estimates  of  future  water  use  would  be  statistically 
less  subject  to  error  than  either  of  the  two  estimates,  each  based  on  different 
pricing  conditions. 

The  validity  of  this  average  of  the  two  demands  became  ai>parent  subsequent  to 
the  publication  of  Bulletin  No.  (51  after  the  price  equals  cost  relationship  was  as- 
sumed for  further  studies.  The  average  of  the  $15  and  $40  water  prices  is  $27.r)0, 
while  Bulletin  No.  7S,  on  page  II-5,  indicates  that  the  weighted  cost  of  Colorado 
River  and  northern  California  waters  in  the  service  area  of  the  Metropolitan  Water 
District  would  be  aiiout  $80  per  acre-foot. 

l$oth  the  San  Diego  County  Water  Authority  and  the  Metropolitan  Water  District 
appear  to  concur  in  the  projections  of  demand  for  water  in  Bulletin  No.  01,  as 
the  Second  San  Diego  Aciueduct,  now  neariiig  completion,  is  sized  in  its  initial 
reach  in  canal  section  at  1,000  cubic  feet  per  second  as  recommended  iu  the  report. 
The  lower  reaches  are  being  constructed  with  about  one-half  the  capacities  recom- 
mended for  the  initial  stage  of  the  pipe  line  portions  of  the  aqueduct,  but  it  is  our 
understanding  that  this  choice  was  based  on  the  amount  of  local  financial  resources 
available  for  expenditures  for  facilities,  rather  than  on  a  belief  that  the  recom- 
mended capacities  were  too  high. 

As  stated  in  your  letter,  Bulletin  No.  78  did  not  specifically  indicate  the  methods 
used  in  relating  water  price  to  demand  and  in  projecting  the  growth  in  demand 
over  time  in  each  service  area.  These  procedures  will  be  discussed  in  Appendix  "D" 
to  Bulletin  No.  78,  now  being  readied  for  printing,  and,  with  respect  to  irrigated 
agriculture,  consisted  of  the  application  of  the  factors  stated  on  page  11-23. 

Briefly,  the  projection  of  acreage  iu  irrigated  agriculture,  which  is  basic  to  the 
water  demand  estimates  for  each  service  area,  consisted  of  the  following  progressive 
steps: 

(1)  Determination  of  the  e.xtent  and  character  of  lands  adapted  to  irrigated 
agriculture  ; 

(2)  Compilation  of  a  list  of  crops  adaptable  to  the  land  classes  and  climate  of 
the  area  ; 

(3)  Tentative  projections  of  cropping  patterns  based  on  studies  of  present  and 
historical  cropping  patterns ; 

(4)  Upper  limits  of  acreages  by  crops  estimated  through  using  results  of  studies 
of  the  market  demand  for  products  of  irrigated  agriculture  of  the  types  em- 
ployed in  the  projected  crop  pattern  ; 

(o)  Using  tentative  projections  of  cropping  patterns,  computation  of  residual 
income  available  for  payment  of  water  charges  and  incentive  to  farm  for 
each  crop  in  pattern  ; 

(6)  Estimation  of  net  revenue  and  anticipated  net  return  to  the  investment  in 
the  farm  for  each  crop,  with  those  cro[)s  and  lands  in  the  tentative  projection 
that  did  not  produce  sufficient  returns  to  compensate  for  the  risks  involved 
being  eliminated  ; 

(7)  Final  selection  of  the  land  areas  and  cropping  patterns  that  will  provide 
sufficient  return  (or  incentive)  to  justify  the  necessary  investment  and  com- 
pensate for  the  risks  involved  ;  and 

(8)  The  rate  of  change  in  irrigated  agriculture  from  jire.^ent  levels  to  the  pro- 
jected levels  of  development  made,  based  on  studies  of  e\isting  and  planned 
local  organizational  stiueturrs  and  policies  and  general  pattern  of  water 
development,  with  principal  weight  given  to  the  magnitude  of  the  farming 
incentive,  or  the  return  to  invested  capital. 

The  last  five  foregoing  steps  comprise  a  lu-ocess  of  progressive  modification  of  the 
originally  selected  rough  pattern  of  irrigated  acreage,  eliminating  otherwise  suitable 
acreages  upon  which  incentive  to  farm  would  not  be  sufficiently  large  to  stimulate 
development. 

SUBJECT   NO.   V.      LENGTH   OF   FORECAST   PERIODS 
.Vs  stated  in  your  letter,  a  40  year  period  of  investigation  was  usi-d  in  the  studies 
rep'»i'ted   in    Ituiietin   No.  01    while  a   00-year  period  was  used   for  later  studies  as 
reported  in  Bulletin  No.  78.  Your  letter  states  that  tin'  r<;i-«iii«;  for  usiiiir  different 
time  periods  was  not  stated  in  the  bulletins. 


COMMITTKH   KEi'OKT   OX   WATER   i'KOlJLEAlS  A-3()l 

Page  29  of  Bulletin  No.  Gl  includes  a  statement  that  a  40-,vear  iieriod  was  selected 
because  it  was  considered  to  be  of  sufficient  length  to  (1)  provide  a  basis  for  esti- 
mating long-term  trends  in  water  use  and  (2)  permit  proper  economic  comparison 
of  several  alternative  plans  of  aqueduct  construction.  It  was  further  stated  on  page 
29  tliat  the  40-year  period  had  no  significance  with  regard  to  the  useful  life  of 
facilities  nor  with  regard  to  the  availability  of  future  imported  water  supplies. 

The  requirements  of  financing  were  not  analyzed  in  connection  with  the  studies 
reported  in  Bulletin  No.  61,  but  for  the  later  report,  Bulletin  No.  78,  the  depart- 
ment did  devote  much  time  to  financing  requirements  and  financial  analyses.  As 
the  aqueduct  facilities  could  not  be  completed  into  southern  California  prior  to 
1970,  and  a  50-year  repayment  period  has  been  tentatively  adopted,  it  was  believed 
that  any  analysis  of  water  requirements  should  extend  through  the  end  of  the  repay- 
ment period,  which  would  be  the  year  2020,  and  would  result  in  a  UO-year  period 
of  investigation.  The  department  recognizes  that  projections  for  this  period  of  time 
do  not  have  as  great  a  degree  of  reliability  as  those  made  for  shorter  periods  of 
time,  and  so  states  on  page  III  of  Bulletin  No.  78.  The  text,  on  page  II-l  goes 
on  to  state  that  ".  .  .  sound  planning  dictates  that  aqueduct  facilities  considered 
for  near  future  service  he  constructed  in  a  manner  that  is  not  in  conflict  with, 
but  rather  in  furtherance  of,  probable  long-term  needs". 

To  fulfill  this  requirement,  most  engineering  studies  involving  massive  public 
works  projects  of  this  nature  have  required  long-range  projections  of  those  factors 
influencing  their  operation.  The  Metropolitan  Water  District  of  Southern  California 
prepared  estimates  of  population  and  water  requirements  of  its  area  and  surround- 
ing areas  for  about  50  years  into  the  future.  These  are  shown  in  a  report  entitled 
"Colorado  River  Aqueduct- Water  Demand  of  Member  Cities,  1934."  The  Depart- 
ment of  Water  and  Power  of  the  City  of  Los  Angeles  is  continually  refining  water 
demand  studies  and  population  projections,  extending  them  40  years  into  the  future 
for  its  areas.  It  has  also  made  similar  studies  for  all  areas  in  southern  California. 

On  a  national  level,  the  federal  government  has  made  two  studies  of  economic 
growth  extending  more  than  20  years,  one  being  to  the  year  2010  and  the  other 
to  the  year  2020.  The  Oflice  of  Business  Economics  of  the  United  States  Department 
of  Commerce  prepared  a  special  analysis  of  the  Deleware  River  Basin  for  the 
Philadelphia  district  of  the  Corps  of  Engineers.  This  study  is  scheduled  for  release 
in  December,  1959,  but  this  department  has  obtained  advance  information  on  the 
results  and  conclusion  thereof.  The  national  projections  of  population  were  made 
for  this  study  by  the  Census  Bureau  and  correlate  almost  exactly  with  the  de- 
partment's projection,  with  the  difference  in  the  year  2010  being  about  1.3  percent 
out  of  375  millions. 

The  San  Francisco  office  of  the  Crops  of  Engineers  is  also  engaged  in  engineering 
studies  requiring  long-range  forecasts,  and  have  arranged  with  the  Office  of  Area 
Development,  United  States  Department  of  Commerce  to  make  the  necessary  studies 
through  the  year  2020.  In  this  case,  the  Census  Bureau  was  again  called  upon  to 
prepare  population  projections  of  the  nation  and  California  for  this  60-year  period, 
while  the  Office  of  Area  Development  made  the  analyses  of  economic  growth,  and 
localized  the  population  growth  projected  in  and  around  the  San  Francisco  Bay 
area.  Preliminary  studies  were  completed  about  one  year  ago,  but  have  not  been 
released  as  yet  by  the  Corps  of  Engineers. 

Other  instances  of  the  long-range  projections  of  population  and  economic  growth 
are  available  to  the  department  and  we  would  be  glad  to  review  all  of  them  with 
you  if  it  is  desired. 

SUBJECT  NO.  Vi.      LIMITATIONS  OF   POPULATION   PROJECTIONS 

Due  to  space  limitations  in  Bulletin  No.  78,  a  full  discussion  of  the  population 
projections  was  not  possible.  As  stated  in  your  letter,  these  projections  do  form  the 
major  basis  for  estimating  future  water  use  in  Southern  California,  and  are  there- 
fore highly  critical.  For  this  reason,  the  department  devoted  a  considerable  time 
to  this  phase  of  the  investigation  and  retained  the  best  men  available  as  consultants 
on  this  matter.  After  completing  the  investigation,  it  was  our  conclusion  that  the 
projections  may  actually  be  conservative  within  the  framework  of  the  assumed  future 
conditions.  This  conclusion  can  only  be  reached  through  a  complete  analysis  of  all 
the  data  entering  into  the  projections,  which  data  will  be  published  in  Appendix 
"D"  to  Bulletin  No.  78.  These  studies  are  available  for  review  in  the  event  that  you 
desire  them  prior  to  publication. 
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SUBJECT    NO.   Vil.      ECONOMIC   BASIS    FOR   GROWTH   IN 
THE   SOUTH    COASTAL   AREA 

The  considoiations  discusspd  in  this  soctiou  of  your  letter  were  of  great  roncern 
to  our  department  in  judsinR  the  validity  of  the  estimates  of  future  i)opulation. 
AccordiuRly,  an  investigation  of  the  economic  basis  for  Southern  California's  future 
growth  was  made  and  extended  through  the  year  11)80.  A  very  brief  reference  is 
made  to  this  study  on  page  11-22  of  Bulletin  No.  7S,  and  it  will  be  covered  in 
detail  in  the  forthcoming  Appendix  "D."  As  .special  consultants  on  this  pha.se  of  the 
studies,  the  department  retained  Dr.  E.  T.  Grether,  Dean  of  the  Graduate  Scliool  of 
Business,  University  of  California.  In  addition  to  his  services,  the  department  con- 
sulted with  the  officers  and  staffs  of  the  following  organizations  :  Federal  Reserve 
Bank  of  San  Francisco ;  Bank  of  America ;  Security-First  National  Bank ;  Oc- 
cidental Life  Insurance  Company  of  California  ;  Prudential  Insurance  Company ; 
the  Pacific  Telephone  and  Telegraph  Company  ;  the  General  Telephone  Company  ; 
Lockheed  Aircraft  Company ;  Douglas  Aircraft  Company  ;  California  Bank  ;  Stanford 
Research  Institute  ;  Standard  Oil  Company  of  California  ;  Kaiser  Steel  Company  ; 
Southern  California  Gas  Company;  General  Petroleum  Corporation;  International 
Business  Machines  Corporation ;  Columbia-Geneva  Steel  Division  of  the  United 
States  Steel  Corporation;  and  many  others. 

Through  the  advice,  opinions,  and  comments  received  through  these  organizations, 
and  through  the  a.ssistance  of  the  department's  consultants,  the  department  pre- 
pared projections  of  the  economic  development  of  the  United  States,  California,  and 
Southern  California,  using  employment  figures  as  a  basis  of  projection.  The  detailed 
projections  indicate  that  the  Southern  California  region  can  expect  an  increase  in  the 
percentage  of  its  labor  force  in  manufacturing,  and  that  the  present  ratio  of  this 
manufacturing  labor  force  engaged  in  aircraft  manufacturing  of  about  2'y  percent 
will  decrease  by  1980  by  about  50  percent.  Sectors  of  manufacturing  that  have 
the  greatest  potentials  for  growth  in  Southern  California  include  fabricated  metals, 
precision  instruments,  machinery,  electrical  machinery,  furniture,  and  textiles.  Em- 
ployment in  these  sectors  is  expected  to  increase  at  a  rate  greater  than  total  manu- 
facturing employment,  but  most  sectors  of  employment  are  estimated  to  experience 
numerical  increases. 

While  a  certain  percentage  of  this  employment  is  predicated  on  the  continuation  of 
sizable  federal  expenditures  in  the  field  of  national  defense,  the  economic  levels 
projected  are  based  on  a  decline  in  the  size  of  the  nation's  armed  forces  from  present 
levels.  Even  so,  the  continuation  of  military  preparedness  as  a  national  policy  over 
the  ensuing  20  years  appears  to  be  extremely  probable,  and  it  is  probable  that  the 
department  would  have  underestimated  future  water  requirements  of  the  area  if 
it  had  discounted  these  aspects  of  the  area's  economy. 

In  connection  with  the  importance  of  the.se  expenditures  to  the  area's  economy,  it 
may  be  well  to  recall  the  employment  experience  of  Southern  California  in  194(i-47. 
During  this  time,  employment  in  the  aircraft  industry  fell  drastically  but  tlie  area's 
economy  did  not  suffer  a  corresponding  decline. 

SUBJECT   NO.   VIII.      ALLOWANCES   OF   CONTINGENCIES 

Your  letter  states  that  most  of  tlie  allowances  for  contingencies  in  Bulletin  No.  7S 
are  in  the  direction  of  greater  water  use,  and  some  of  these  were  noted.  However, 
tliere  were  many  factors  investigated  that  would  operate  in  the  opposite  direction, 
and  .some  of  these  are  listed  on  page  Il-JiS  of  P.ulletin  No.  78.  It  is  planned  to  more 
fully  discuss  all  of  these  items  in  the  forthcoming  Appendix  "D"  of  Bulletin  No. 
78,  and  a  summary  of  these  conditions  that  would  create  demands  for  water  higher 
than  projected  follows : 

(1)  Pricing  differentials  set  up  by  local  agencies  favoring  agricultural  water  u.sers 
within  each  service  area  would  increase  the  demand  for  water.  These  pricing 
differentials  exist  in  the  Southern  California  coastal  plain  through  the  Metro- 
politan Water  District,  and  it  appears  likely  that  other  service  areas  will  adopt 
similar  measures.  If  these  occiir,  water  demands  will  increase  substantially. 

(2)  A  continuation  of  the  inflationary  trend  of  the  past  00  years  would  result  in 
the  repayment  of  any  facilities  constructed  within  the  near  future  with 
inflated  dollars,  thus  decreasing  the  actual  cost  to  users  as  calculated  at  this 
time.  As  agricultural  water  use  will  be  closely  tied  to  the  cost  of  w^ater,  any 
change  in  economic  conditions  favoring  these  users  will  result  in  increased 
water  use. 
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(3)  Many  projections  of  the  population  of  individual  counties  in  Southern  Cali- 
fornia, which  have  recently  been  completed  by  local  agencies,  indicate  that 
there  is  a  hish  probability  for  future  populations  therein  greater  than  those 
of  our  median  projection.  Indeed,  if  the  population  of  Southern  California 
reaches  those  levels  indicated  by  the  department's  high  projection  of  popula- 
tion by  1990,  which  approximates  the  projections  made  by  local  interests,  the 
increased  demand  for  imi)ortcd  water  therein  would  be  about  340,000  acre- 
feet  per  year. 

(4)  The  present  overdraft  on  ground  water  in  coastal  Los  Angeles  County  is 
about  200,000  acre-feet  per  year.  It  was  assumed  in  the  studies  that  this  over- 
draft, plus  those  occurring  in  other  areas  throughout  Southern  California, 
would  continue  after  Northern  California  water  is  available,  but  would 
gradually  diminish  over  the  ensuing  10  to  30  years  to  negligible  amounts. 
If  these  overdrafts  are  halted  now,  and  there  is  strong  evidence  that  the 
overdraft  in  coastal  Los  Angeles  County  will  soon  be  eliminated,  there 
would  be  a  substantial  increase  in  the  demand  for  imported  water.  The  de- 
partment has  estimated  that  elimination  of  overdraft  in  coastal  Los  Angeles 
County  would  advance  the  date  of  full  utilization  of  the  Colorado  River  supply 
to  1966,  and  would  increase  demands  for  Northern  California  water  by 
240,000  acre-feet  per  year  in  1970-71. 

(.'j)  It  was  assumed  that  there  would  be  construction  of  local  water  development 
projects  in  San  Luis  Obispo,  Santa  Barbara,  and  Ventura  Counties,  resulting 
in  the  addition  of  nearly  160,000  acre-feet  annually  to  local  water  supplies  in 
these  areas.  If  these  local  projects,  which  place  large  financing  problems  on 
the  local  areas,  are  not  constructed,  the  capacity  to  deliver  imported  water 
must  be  increased  by  160,000  acre-feet  annually. 

In  addition  to  the  conditions  enumerated  here,  there  were  other  factors  evaluated 
that  would  have  a  tendency  to  increase  water  requirements  over  those  presented  in 
Bulletin  No.  78.  However,  it  is  believed  that  the  projections  of  water  demand  pre- 
sented in  the  report  follow  a  median  line  between  the  two  sets  of  conditions  that 
may  cause  increases  or  decreases  therein. 

In  regard  to  the  special  allowances  that  were  listed  in  your  letter,  the  following 
discussion  may  aid  to  clarify  the  questions  which  are  thereby  raised. 

Item  A.  Prior  to  making  an  assumption  as  to  increased  use  of  ocean  sewage 
outfalls,  the  department  made  a  survey  of  the  informed  opinion  in  every  city  in 
coastal  San  Bernardino  and  Riverside  Counties,  as  well  as  that  of  water  dis- 
tricts in  this  area,  the  regional  water  pollution  board,  and  the  Orange  County 
Water  District.  The  results  of  this  survey  indicated  by  a  large  margin  that 
local  persons  were  convinced  of  the  inevitable  construction  of  an  ocean  outfall 
sewer,  extending  inland  even  to  Redlands  and  beyond.  The  persons  contacted 
appeared  to  desire  that  actions  be  taken  to  postpone  as  long  as  possible  any 
necessary  construction,  but  felt  that  the  physical  necessity  for  such  a  facility 
may  require  construction  as  early  as  1970.  The  department  estimated  that 
construction  of  ocean  outfall  sewer  would  not  occur  until  1985,  and  that  all 
urban  areas  in  the  area  would  not  connect  thereto  until  2010.  Thus,  this  as- 
sumption appears  conservative  and,  in  fact,  does  not  have  much  influence  on 
the  staging  of  facilities  to  be  built  under  Senate  Bill  No.  1106  which  was 
predicated  on  demands  for  water  through  1985. 

Item  B.  The  physical  conditions  of  drainage  and  the  location  and  extent  of 
ground  water  basins  in  coastal  San  Diego  County  prevent  much  of  the  return 
flows  from  irrigation  operations  being  susceptible  to  recapture.  In  many  areas 
these  flows  enter  very  shallow  aquifers  which  are  highly  saline.  These  "perched" 
waters  occur  widely  throughout  the  area  and  generally  have  been  found  to  be 
not  usable.  In  addition,  much  of  the  water  use  in  coastal  San  Diego  County 
will  occur  within  10  miles  of  the  ocean,  and  return  flows  therefrom  will  not 
have  an  opportunity  to  enter  usable  ground  water  basins  before  discharging 
into  the  ocean.  In  the  studies  reported  in  Bulletin  No.  78,  no  allowances  were 
made  for  the  use  of  return  flows  from  water  use  where  similar  conditions 
exist  in  other  areas  in  Southern  California. 

Item  C.  Costs  for  imported  water  become  more  or  less  fixed  when  an  aque- 
duct system,  such  as  contemplated  in  Bulletin  No.  78,  is  built  and  operating. 
Capital  costs  and  interest  charges  do  not  increase  although  operation  and 
maintenance  may  increase.  Under  these  conditions,  future  water  costs  will  not 
vary   to  any  great  extent,   thereby   providing  water  for  future   water   users  at 
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costs  comparable  to  those  at  the  tiiiic  of  construction.  By  comparison,  the 
estimated  cost  of  sea-water  conversion  at  $140  to  $600  per  acre-foot  is  more 
than  three  times  as  great  as  any  fiRure  fpioted  on  page  II-5,  Bulletin  No.  78, 
for  water  at  the  aqueduct  in  the  various  areas.  The  sea-water  conversion  costs 
of  $14<)  to  $600  per  acre-foot  do  not  include  costs  associated  with  the  water 
transmission  or  distribution  system  or  pumping  costs.  The  estimate  of  $600 
per  acre-foot  is  a  probable  average  for  present  costs  for  conversion  of  sea 
water  while  the  estimate  of  $140  per  acre-foot  is  a  very  optimistic  projection 
of  a  future  cost  that  may  be  attainable  at  the  present  rate  of  advancement  in 
the  techniques  of  sea-water  conversion. 

Any  future  increases  in  construction  costs  will  aflfect  both  methods  of  deriv- 
ing supplemental  water;  therefore,  the  only  possible  equalizing  factor  will  be 
advances  in  technology  which  will  lower  unit  costs  of  converting  the  water. 

Local  interests  in  the  Whitewater-Coachella  area  have  indicated  that  they 
are  not  interested  in  obtaining  water  from  the  desalinization  of  Salton  Sea 
water.  Conversion  costs  of  about  $140  per  acre-foot  plus  the  cost  of  a  trans- 
mission system  precludes  any  use  by  this  area  of  this  water  supply  in  the 
foreseeable  future. 

Irrigation  benefits  of  $150  per  acre-foot  for  San  Diego  County  were  based 
upon  cropping  patterns  which  include  very  substantial  acreages  of  avocados. 
This  area  has  the  Iiest  avocado  growing  conditions  in  the  United  States,  and  for 
that  reason,  it  was  assumed  that  avocado  acreages  would  expand  with  the 
future  markets  projected  for  this  fruit. 

The  urban  benefit  of  "somewhat  less  than  presently  estimated  minimum  future 
cost  of  demineralizing  ocean  water"  was  established  arbitrarily  at  a  figure  which 
was  estimated  to  be  the  point  where  urban  growth  might  be  impaired  should 
higher  water  costs  become  prevalent. 

rtein  D.  The  department  pre.sented  a  summary  statement  of  its  findings  on 
economic  demand  for  Northern  California  water  to  the  California  Water  Com- 
mission at  a  public  meeting  in  T^os  Angeles  on  December  5,  1958.  The  data 
presented  at  this  meeting  included  more  information  on  the  water  demand 
studies  than  are  reported  in  Bulletin  No.  78,  and  a  copy  of  the  department's 
data,  which  was  presented  at  that  time,  is  transmitted  herewith.  On  pages  42 
and  43  of  this  statement  is  presented  the  results  of  an  analysis  which  the 
department  made  on  the  immediate  replenishment  of  underground  basins  with 
Colorado  River  water,  as  it  suggested  under  this  item  of  your  letter.  It  was 
concluded  that  the  net  effect  of  such  a  course  of  action,  if  the  many  legal  and 
engineering  problems  could  be  solved  and  the  replenishment  began  immediately, 
would  be  to  eliminate  the  overdraft  that  would  otherwise  occur  in  the  area  prior 
to  the  time  when  Northern  California  wt^r  would  physically  be  available. 
Thus,  while  such  a  course  of  action  woul  1  lie  highly  desirable,  it  would  not 
solve  Southern  California's  water  supply  prulilems  after  1970. 

Item  E.  Unit  water  use  by  individual  communities  in  Southern  California 
has  historically  exhibited  a  wide  range  of  values  between  certain  of  the  com- 
munities. In  an  attempt  to  determine  what,  if  any,  parameters  cause  this 
variation  in  unit  water  use  among  communities,  data  extending  back  to  1930 
were  collected  on  over  40  cities  in  Southern  California,  covering  water  pro- 
duction, population,  precipitation,  temperatures,  and  personal  incomes.  In 
addition,  the  effects  of  levels  of  industry  and  water  costs  on  unit  water  use 
were  evaluated.  This  study  will  be  covered  in  Appendix  "D"  of  Bulletin  No.  78, 
and  is  briefly  referred  to  on  page  11-27  of  Bulletin   No.  78. 

It  was  concluded,  after  analyzing  these  data,  that  the  two  major  parameters 
influencing  unit  water  use  are:  (1)  those  climatic  conditions  evidenced  in 
mean  daily  temperature  data,  and  (2)  the  levels  of  personal  income  in  cities. 
By  projecting  the  proI)able  future  condition  of  all  pjirameters  and  using  their 
correlation  with  unit  water  use,  values  of  unit  water  use  were  projected  and 
.'ire  as  summarized  on  page  11-28,  Bulletin  No.  78.  Naturally  inherent  in  these 
projections  are  present  differences  in  the  levels  of  per  capita  water  use,  which 
will  continue  under  the  assumed  future  conditions. 

Item  F.  In  most  service  areas  in  Southern  California,  it  was  assumed  that 
tiie  use  of  imported  water  would  recpiire  facilities  designed  to  handle  monthly 
lieak  requirements  that  would  be  separate  from  local  supply  facilities.  This 
assumption  does  not  result  in  increased  imported  water  demands  inasmuch 
as  a  higher  cost  for  water  results  from  including  facilities  to  meet  peaking 
requirements  than  would  otherwise  be  required. 
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During  contract  negotiations  with  the  various  service  agencies,  certain  of 
the  agencies  may  desire  to  meet  their  water  peaking  requirements  from  local 
resources,  thus  reducing  the  capacity  in  state  facilities  for  which  repayment 
must  be  made.  In  this  eventuality,  the  department  would  be  more  than  willing 
to  make  the  required  reductions  in  aqueduct  capacity,  and  to  pass  the  savings 
along  to  the  local  agencies  concerned  with  the  reduction.  It  must  be  emphasized 
that  the  possibility  for  such  mutual  action  by  the  state  and  local  agencies 
does  not  result  in  the  present  projections  of  water  demands  at  higher  levels 
than  would  be  expected,   rather,  the  converse   results  are   to  be   expected. 

Item  O.  The  assumed  full  mobilization  of  Camps  Pendleton  and  Elliott, 
mentioned  in  this  item,  add  about  14,000  acre-feet,  or  2  percent,  to  the  annual 
water  requirements  of  coastal  San  Diego  County  30  years  hence.  The  ad- 
dition of  this  comparatively  small  amount  is  believed  warranted  from  the 
special  water  conditions  of  San  Diego  County  which  severely  limit  the  amount 
of  water  that  may  be  obtained  locally  under  emergency  conditions.  Thus,  in 
the  event  that  mobilization  would  occur  and  no  provisions  were  made  in  the 
aqueduct  for  these  demands,  the  local  water  supplies  probably  would  not  be 
adequate  to  carry  any  required  ground  water  overdraft  during  the  period  of 
mobilization. 

It  is  also  possible  that  the  federal  government  may  open  these  lands  for 
private  ownership  and/or  use,  as  was  referred  to  in  Bulletin  No.  61.  Several 
thousand  acres  are  now  being  farmed  by  lessees  on  the  lands  at  Camp  Pendleton, 
and  continual  sales  of  portions  of  Camp  Elliott  have  occuri'ed  between  World 
War  II  and  now.  Therefore,  there  is  strong  precedent  for  the  assumptions  made 
in  regard  to  future  water  use  at  these  military  reservations. 

Item  H.  As  mentioned  in  this  item,  the  occurrence  of  a  series  of  wet  water 
years  could  reduce  the  amounts  of  imported  water  purchased.  However,  it 
should  be  realized  that  this  reduction  would  only  apply  to  those  particular 
wet  years,  and,  over  a  long-term  period,  times  of  particularly  dry  weather 
would  cause  demands  for  water  greater  than  projected. 

As  the  projections  of  water  demands  are  based  on  long-term  mean  con- 
ditions of  climate,  the  annual  variations  of  demands  from  those  projected, 
which  are  a  result  of  variations  in  weather  conditions,  will  be  in  balance  over 
the  entire  study  period. 

The  current  extended  period  of  subnormal  precipitation  in  Southern  Cali- 
fornia illustrates  that  consideration  of  the  effect  of  a  series  of  wet  years 
only  on  water  demands  would  lead  to  serious  deficiencies  in  necessary  water 
supplies.  Due  to  these  drought  conditions  and  procedures  of  operation  of 
reservoirs,  the  City  of  San  Diego  is  realizing  less  than  a  third  of  its  potential 
local  water  supplies,  thus  increasing  its  dependence  upon  imported  supplies 
at  this  time. 

Another  factor  that  could  diminish  the  effect  of  a  series  of  wet  water  years 
on  project  revenues  would  be  the  rate  structure  that  is  adopted  for  water  con- 
tracts. The  two-part  rate  structure  which  was  recommended  to  your  committee 
by  Mr.  Peterson  of  the  City  of  Los  Angeles  Department  of  Water  and  Power 
and  others  at  committee  hearings  in  Los  Angeles  and  San  Diego  on  October  20 
and  21,  1959,  would  protect  the  State  from  any  decline  in  revenues  below  the 
level  necessary  to  meet  its  obligations  in  connection  with  the  state  water  facilities. 

Item  I.  It  is  stated  in  this  item  that  no  allowance  has  been  made  for  either 
possible  construction  of  federal  projects  or  additions  to  their  service  areas, 
particularly  in  the  San  Joaquin  Valley  around  the  Friant-Kcrn  Canal.  How- 
ever, comparison  of  the  Division  of  Water  Resources'  19.^-5  report  on  the 
Feather  River  Project  with  Bulletin  No.  78  will  indicate  that  the  State's 
service  area  has  been  reduced  in  the  latter  report  in  the  San  .Joaquin  Valley 
by  omission  of  the  area  to  be  served  by  the  federal  San  Luis  Project,  which 
was  part  of  the  State's  service  area  in  the  earlier  report.  Also,  in  preparing 
Bulletin  No.  78,  recognition  was  taken  of  probable  federal  developments  in 
estimates  of  local  water  supplies  and  probable  extent  of  the  State's  service 
area  in  Kern  and  Ventura  Counties.  This  resulted  in  deleting  the  Arvin- 
Edison  Water  Storage  District  from  the  Kern  County  Service  Area,  increasing 
the  local  water  supplies  in  the  Kern  County  Service  Area  by  120,000  acre-feet 
annually  due  to  federal  water  deliveries  (see  Table  2,  page  11-14,  Bulletin 
No.  78),  and  increasing  the  local  water  supplies  in  Ventura  County  by  30,000 
acre-feet  annually  through  construction  of  the  federal  Calleguas  Project. 
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While  the  department  recognizes  that  the  federal  government  may  compete 
for  service  area  in  the  San  Joaquin  Valley  with  the  State,  it  is  believed  that 
the  allowances  that  have  been  made  provide  adequate  protection  to  the  State. 

Item  J.  In  any  water  production  and  conveyance  system,  provision  must 
be  made  for  some  amount  of  emergency  storage,  which  would  provide  for 
continuation  of  water  deliveries  in  the  event  any  catastrophe,  such  as  an 
earthquake,  explosion,  or  natural  failure,  causes  the  extremely  lengthy  con- 
veyance facilities  to  be  unable  to  continue  operation.  While  the  addition  of 
emergency  storage  to  the  state  water  facilities  is  necessary  to  assure  continuation 
of  deliveries  under  most  any  eventuality,  it  will  not  increase  the  annual  delivery 
capacity  of  the  facilities. 


State  ok  California,  Office  of  Legislative  Counsei, 

Sacramento,  California,  November  27,  1951) 
Honorable  Carley  V.  Porter 
1701  East  Compton  Boulevard, 
Conipton,  California 

Inclusion  of  Lands  In  Water  Districts — Xo.  S76 

Deak  Mk:  Porter:  You  have  requested  a  brief  summary*  of  the  legal  principles 
involved  with  respect  to  the  inclusion  of  lands  in  water  districts  which  are  author- 
ized to  levy  assessments. 

The  basis  for  the  inclusion  of  land  in  a  water  district  and  the  assessment  of 
such  land  for  district  purposes  is  the  benefit  which  will  accrue  to  the  property 
(Palo  Verde  Irrigation  District  V.  Secley,  lOS  Cal.  477),  and  the  determination  of 
the  boundaries  of  such  a  district  is  a  determination  of  the  lands  which  will  be 
benefited  (In  re  Madera  Irrigation  District,  1)2  Cal.  296). 

However,  the  fact  that  some  property  outside  the  district  will  be  benefited  inci- 
dently  does  not  render  assessment  i)ioceedings  void  as  to  those  assessed  (In  re 
Madera  Irrigation  District,  sujira).  On  the  other  hand,  in  the  absence  of  an  abuse 
of  discretion  or  arbitrary  action,  laud  may  be  included  in  a  district  and  assessed 
even  though  it  will  not  receive  direct  benefits  {Miller  d  Lux  v.  Sacramento  d  San 
Joaquin  Drainage  Disfrirt,  2."t(;  U.S.  129).  An  incidental  or  indirect  benefit,  such 
as  rcsiilting  from  the  improvement  of  neighboring  and  surrounding  land  and  the 
con.sequent  increase  in  value  of  all  lands  within  the  district,  is  suilicient  to  jiistify 
such  inclusion  and  assessment  (Los  Angeles  Countg  Flood  Control  Disfrirt  v. 
Hamilton,  177  Cal.  119;  Santa  Barbara  County  Water  Agency  v.  All  Persons, 
47  Cal.  2d  C99). 

In  determining  whether  certain  land  will  be  benefited  by  inclusion  in  a  district, 
the  special  use  to  which  it  is  put  is  not  to  be  considered,  but  rather  any  use  to  which 
the  land  may  reasonably  be  put  (see  Howard  Park  Company  v.  City  of  Los  Angeles, 
119  Cal.  App.  2d  ".1.")). 

The  boundaries  of  a  district  may  be  fixed  by  the  Legislature  itself  (Los  Angeles 
County  Flood  Control  District  v.  Hamilton,  177  Cal.  119),  or  it  may  provide  by 
general  law  for  the  formation  of  districts  and  delegate  to  a  l)oard,  commission,  or 
tribunal  the  power  to  determine  what  lands  should  be  included  {Fallbrook  Irrigation 
District  v.  Bradley,  1(54  U.S.  112;  In  re  Madera  Irrigation  District,  sui)ra  ;  In  ir 
Orosi  Puhlic   Utility  District,  19G  Cal.  43). 

The  general  rule  is  that  a  iiearing  on  benefits  must  be  afTorded  at  some  time 
before  land  is  finally  burdened  by  an  assessment  (Miller  tP  Lu.r  v.  Mudera  County, 
189  Cal.  2r)4;  Tarpey  v.  .l/c(7i/)-,  190  Cal.  5:18;  Palo  Verde  Irrigation  District  v. 
Seeleg,  supra  ;  In  re  Madera  I rrigation  District,  supra  ;  In  re  Orosi  Public  Utilily 
District,  supra).  However,  when  the  Legislature  lias  itself  created  a  district,  it 
has  finally  and  conclusively  determined  the  fact  of  the  benefits  to  the  land  included 
in  the  district  and  the  owner  has  no  constitutional  right  to  any  other  hearing 
thereon  (Fallbrook  Irrigation  District  V.  Bradley,  supra;  People  v.  Sacramento 
Drainage  District,  155  Cal.  .'{7.'3 ;  Los  Angeles  County  Flood  Control  District  V. 
Hamilton,  supra).  It  is  assumed  that  the  Legislature  took  such  evidence  and  made 
such  inquiry  as  was  necessary  in  order  to  determine  whether  or  not  the  property 
included  in  the  district  would  be  benefited  and  the  property  owners  are  conclusively 


•  This  summary  has  been  based  to  a  great  extent  upon  material  appearing  in  Volume 
40  of  C'alifomla  Jurisprudence  2d,  pa^es  401  to  415,  inclusive.  If  more  detailed 
Information  Is  desired  as  to  the  legal  principles  involved  in  this  matter,  it  is 
suBtjested  that  reference  be  made  to  said  material. 
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presumed  to  have  been  heard  through  their  representatives  in  the  Legislature  (Miller 
li  Lnx  V.  Madera  County,  supra  ;  Tarpey  v.  McCliir,  supra ;  Barher  v.  (lallou-ay,  195 
Cal.  1;  In  re  Orosi  Public  Utility  District,  supra;  Santa  liarhnra  County  Water 
Agency  v.  All  Persons,  supra).  The  finding  of  the  Legislature  will  not  be  reversed 
by  the  courts  unless  palpably  arbitrary  or  grossly  unequal  (Miller  <&  Lux  V.  Sacra- 
mento d  San  Joaquin  Drainage  District,  182  Cal.  252;  Santa  Barhara  County 
Water  Agency  v.  All  Persons,  supra). 
Very  truly  yours, 

Ralph  N.  Kleps, 
Legislative  Counsel 
By  Ray  H.  Whitakeu, 
Deputy  Legislative  Counsel 


State  of  California,  Office  of  Legislative  Counsel 

Sacramento.  California,  November  17,  IDoO 
Honorable  Carley  V.  Porter, 
1701  East  Compton  Boulevard 
Compton,  California 

State  Recreation  Policy — No.  60S 

Dear  Mr.  Porter  : 

Question  No.  1 

You  have  submitted  a  copy  of  a  letter  making  certain  statements  relative  to 
the  policy  of  the  State  as  to  recreation  and  have  asked  us  to  comment  on  the 
accuracy  of  the  statement  contained  therein  in  connection  with  state  water  de- 
velopment projects. 

Opinion  and  Analysis  No.  1 
The  writer  of  the  letter  quotes,  among  other  things,   Section  233  of  the  Water 
Code,  as  added  by  Chapter  2047  of  the  Statutes  of  1959,  which  roads  as  follows  : 
"233.     No  plans  or  proposal  for  authorization  of  a  project  for  construction 
or  operation  by  the  State  shall  be  submitted  to  the  Legislature  by  the  Depart- 
ment   of    Water    Resources    unless    the    plans    or    proposal    includes    (1)     the 
comments  and  recommendations,  if  any,  of  the  Department  of  Fish  and  Came 
and    (2)    provision   for  any  water  or  facilities  necessary  for  public  recreation 
and  the  preservation  and  enhancement  of  fish  and  wildlife  resources  that  the 
Department  of  AVater  Resources  determines  to  be  justifiable  in  terms  of  state- 
wide interest,   and  feasible,   as  a  nonreimbursable  cost  of  the  project." 

The  following  statement  is  then  made  in  the  letter  : 

"It  is  evident,  therefore,  that  the  current  legislation  in  effect  .  .  .  clearly 
states  that  the  Legislature  is  of  the  opinion,  and  has  determined  a  policy  that 
recreational  features  shall  be  constructed  on  a  nonreimbursable  basis  by  the 
State." 

It  must  be  noted  that  this  is  a  statement  of  the  writer's  conclusion  concerning 
policy,  rather  than  law.  Confining  ourselves  to  the  requirements  of  the  statutes,  as 
we  must,  we  find  no  statutory  provision  that  recreational  features  must  be  con- 
structed on  a  nonreimbursable  basis.  Section  233  of  the  Water  Code  merely  re- 
quires state  project  authorization  reports  submitted  to  the  Legislature  by  the 
Department  of  Water  Resources  to  include  provision  for  any  water  or  facilities 
necessary  for  public  recreation  and  the  preservation  and  enhancement  of  fish 
and  wildlife  resources  that  the  department  determines  to  be  justifiable  in  terms 
of  statewide  interest,  and  feasible,  as  a  nonreimbursable  cost  of  the  project.  It 
should  be  noted  that  the  section  does  not  provide  that  such  costs  shall  he  non- 
reimbursable. Thus,  in  our  opinion,  this  section  does  not  constitute  a  statutory 
requirement  that  the  cost  of  recreational  features  of  state  projects  be  constructed 
by  the  State  on  a  nonreimbursable  basis. 

Question  No.  2 

You  have  asked  whether  there  is  any  provision  of  state  law  established  by 
Chapter  1762  (S.B.  1106)  of  the  Statutes  of  1959,  or  by  the  provisions  of  the 
Water  Code  governing  the  Central  Valley  Project  (Pt.  3  (commencing  at  Sec. 
11100),  Div.  6,  Wat.  C. ),  regarding  the  reimbursability  of  recreational  features 
of  state  water  development  projects. 
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Opinion  and  Analysis  No.  2 

We  have  examined  the  statutes  referred  to  above  and  have  found  no  provisiou 
regarding  the  reimhursability  of  recreational  features  of  state  water  development 
projects. 

Very  truly  yours, 

Ralph  N.  Kleps, 
Legislative  Counsel 
By  Kay  H.  Whitaker, 
Deputy    Legislative    Counsel 


Law  Offices  of  O'Melvent  &  Myees 

Los  Angeles  13,  December  1,  lOHi) 
Hon.  Carley  V.  Porter 

Chairman,  Assembly  Interim  Committee  on  Water 
1101  East  Compton  Boulevard 
Compton,  California 

Dkar  Mr.  Pouter:  In  your  letter  of  October  5,  1959,  you  ask  several  questions 
about  Senate  Bill  No.  1106.  They  are  searching  questions.  To  answer  them  fully 
would  be  a  tremendous  task.  The  daily  pressure  of  l)usiaess  limits  the  amount  of 
time  which  can  be  spent  on  public  matters.  We  can,  however,  express  some  ideas 
which  may  be  helpful  to  you. 

In  your  letter  you  mention  "the  credit  of  the  State."  Before  proceeding  to  the 
questions  we  think  it  would  clarify  the  discussion  to  comment  upon  the  meanings  of 
this  term.  In  the  strict  sense  the  term  "credit  of  the  State"  means  its  financial  stand- 
ing, i.e.,  its  income  and  the  taxable  resources  which  will  enable  it  to  pay  its  debts. 

Sometimes,  however,  we  hear  the  term  "credit  of  the  hftate"  used  by  a  speaker 
who  is  not  referring  to  the  State's  tinancial  standing  but  to  the  supply  of  California 
bonds.  This  looser  use  of  the  term  ro(iuires  some  explanation. 

Due  to  rapid  growth,  the  State  of  California  and  the  local  agencies  therein  have 
been  required  to  sell  large  amounts  of  bonds  to  finance  ever  increasing  needs  for 
public  improvements.  This  has  created  an  oversupply.  Investors  do  not  wish  to  load 
their  portfolios  with  bonds  bearing  California  names.  Many  of  them  will  not  pur- 
chase additional  bonds  from  California  unless  the  yield  is  unusually  attractive. 

Thus,  when  we  hear  comments  that  the  credit  of  the  State  of  California  has  been 
impaired  we  must  realize  that  the  speakers  are  probably  not  referring  to  the  ability 
of  the  State  to  repay,  but  rather  to  the  oversupply  of  California  bonds  relative  to 
other  well-known  market  names.  For  example,  the  self-supporting  veterans  bonds 
are  said  to  increase  the  interest  rates  of  California  name  bonds.  This  is  because  of 
oversupply. 

With  this  distinction  in  mind  we  turn  to  your  questions. 

1.  Are  bond  purchasers  likely  to  require  agreement  on  sales  contract  provisions 
before  bonds  can  be  sold? 

The  proposed  $l,7r)(),000,000  water  bond  issue  is  only  a  step  in  the  broad  plan  for 
the  development  of  California  water  resources.  This  one  step,  however,  is  itself  a 
tremendous  undertaking.  Its  size  has  attracted  attention  in  financial  circles  all  over 
the  country.  It  is  recognized  that  for  such  large  amounts  of  bonds  to  be  sold  it  will 
be  necessary  to  attract  investors  in  the  East  and  Midwest.  Such  investors  realize 
that  the  State  will  probably  continue  to  sell  other  bonds.  They  must  be  shown  that 
the  credit  of  the  State  will  support  the  incurring  of  so  much  debt.  Assuming  that 
sufiicieut  security  can  be  shown,  the  marketing  of  such  large  amounts  of  California 
bonds  will  aggravate  tlie  oversupply  problem.  This  makes  it  imperative  to  do  every- 
tliing  possible  to  facilitate  the  marketing  of  the  water  bonds  and  to  avoid  injury  to 
oilier  needed  bonds,  such  as  the  school  bonds. 

Bond  buyers  are  familiar  with  general  obligation  bonds  which  local  public  agencies 
(such  as  cities,  municipal  water  districts,  municipal  utility  districts,  public  utility 
districts)  have  issued  for  water  purposes.  The  issuing  agency  in  its  olficial  statement 
often  sets  forth  its  estimated  revenues  and  shows  that  taxes  will  not  be  levied.  This 
presents  a  much  stronger  bond  i.ssue  than  one  to  l)e  paid  only  from  taxes. 

I'resenting  a  bond  issue  supported  by  revenues  as  well  as  payable  from  taxes  has 
advantages.  Being  a  stronger  issue  it  enables  bidders  to  bid  somewhat  lower  interest 
rates.  Under  some  laws  the  self  supporting  nature  of  the  bonds  enables  this  debt 
to  be  deducted  on  the  debt  statement  in  computing  the  del>t  limit.  Even  where  the 
laws  do  not  permit  such  a  deduction,  it  seems  to  be  general  practice  for  under- 
writers  in    making   their    own    computations    to    deduct    self-supporting    bonds.    The 
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result  of  deducting  self-supporting  bonds  is  that  other  nonself-supporting  issues  can 
be  sold  on  the  general  credit. 

Selling  bonds  on  a  self-supporting  basis  is  not  easy.  Bond  buyers  are  justifiably 
skeptical.  To  some  extent  the  experience  with  estimates  on  large  issues,  such  as  the 
toll  road  revenue  bond  issues,  has  not  been  satisfactory.  The  huge  size  of  the  water 
bond  issue  will  make  prospective  bidders  even  more  cautious.  It  will  be  necessary  to 
show  that  water  will  be  delivered  in  areas  which  can  make  payments  sufficient  to 
retire  the  bonds.  These  estimates  must  be  based  upon  realities.  This  means  that 
contracts  must  be  drafted  and  executed.  The  hard  questions  of  agricultural  subsidy, 
public  power  preference  and  recapture  must  be  answered  by  facts,  not  promises. 

Thus,  the  answer  to  your  question  is  clearly  yes,  if  the  bonds  are  to  be  sold  on 
the  best  possible  terms. 

2.  Must  or  should  there  be  any  special  provisions  in  the  project  sales  contract 
because  of  the  relationship  of  these  contracts  to  the  bond  covenant  and  project 
revenues  under  Senate  Bill  1106?  If  so,  what  might  these  provisions  be? 

The  act  itself  requires  certain  provisions  to  be  set  forth  in  the  contracts.  For 
example,  Section  12937  provides  in  part : 

".  .  .  each  such  contract  shall  recite   (i)    that  it  is  entered  into  for  the  direct 
benefit  of  the  holders  and  owners  of  all  general  obligation  bonds  issued  under 
this  chapter,  and  (ii)  that  the  income  and  revenues  derived  from  such  contracts 
are  pledged  to  the  purposes  and  in  the  priority  herein  set  forth." 
The  act  also  provides  that : 

"The  department,  subject  to  such  terms  and  conditions  as  may  be  prescribed 

by  the  Legislature,  shall  enter  into  contracts  for  the  sale,  delivery  or  use  of 

water  or  power,  or  for  other  services  and  facilities,  made  available  by  the  State 

Water   Resources   Development    System    with    public    or    private    corporations, 

entities,  or  individuals." 

We  understand  that  the  department  believes  it  has  ample  statutory  authority  so 

that  no  further  terms  and  conditions  need  be  prescribed  by  the  Legislature.  Perhaps 

by  now  the  department  has  published  memoranda  on  this  point  which  might  show 

other  provisions  which  should  be  in  the  contracts  to  comply  with  the  applicable  laws. 

A  real  danger  is  that  the  contracts  will  contain  provisions  regarding  water  rights. 

The  act  states  a  neutral  position  on  water  rights,  saying : 

"The  enactment  of  this  chapter  shall  not  be  construed  as  creating  any  right 
to  water  or  the  use  thereof  nor  as  affecting  any  existing  legislation  with  respect 
to  water  or  water  rights,  except  as  expressly  provided  herein,  nor  shall  any- 
thing herein  contained  affect  or  be  construed  as  affecting  vested  water  rights." 
With  respect  to  the  highly  controversial  "watershed  protection"  provisions  (Wat. 
C.  11460  et  seq.)  the  act  assumed  a  neutral  position,  saying: 

"Any  facilities  heretofore  or  hereafter  authorized  as  a  part  of  the  Central 
Valley  Project  or  facilities  which  are  acquired  or  constructed  as  a  part  of  the 
State  Water  Resources  Development  System  with  funds  made  available  here- 
under shall  be  acquired,  constructed,  operated,  and  maintained  pursuant  to  the 
provisions  of  the  code  governing  the  Central  Valley  Project,  as  said  provisions 
may  noio  or  hereafter  he  amended."  (Emphasis  added.) 

There  is  some  fear  that  the  watershed  protection  provisions  and  other  recapture 
statutes  will  be  written  into  the  contracts,  and  that  as  soon  as  bonds  are  sold  such 
contract  provisions  would  become  binding  upon  all  the  public  agencies  contracting 
with  the  State  and  could  not  be  changed  for  the  life  of  the  bonds.  A  strong  argu- 
ment could  be  made  that  such  provisions  are  unauthorized,  because  they  circumvent 
the  Legislature's  declared  policy  of  neutrality.  Likewise  such  provisions  would  pre- 
vent the  Legislature  from  amending  certain  parts  of  the  provisions  regarding  the 
Central  Valley  Project  in  violation  of  the  above  quoted  legislative  declaration. 

3.  Do  the  bond  purchasers  have  any  rights  to  project  revenues,  i.e.,  could  the 
bond  purchasers  require  project  pricing  policies  which  would  return  their  invest- 
ments? 

Project  revenues  are  pledged  to  the  purposes  set  forth  in  the  act  "and  such 
pledge  shall  inure  to  the  direct  benefit  of  the  owners  and  holders  of  all  general 
obligation  bonds  issued  under  this  chapter." 

After  the  payment  of  maintenance,  operation  and  replacement  the  revenues  must 
be  used  for  the  payment  of  principal  and  interest  on  the  bonds  issued  pursuant  to 
the  act  and  then  in  order  of  priority,  for  the  other  purposes  set  forth  therein. 
Should  the  revenues  be  diverted  to  an  unauthorized  purpose,  bondholders  could  sue. 
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provided  the  State  consented.  It  is  noteworthy  that  this  pledge  ties  up  the  revenues 
so  tightly  that  additional  bonds  cannot  he  issued  on  a  parity.  This  pledge  also  raises 
a  problem  of  constitutionality  under  Section  15  of  Art.  XIII  of  the  California  Con- 
stitution wliich  gives  the  support  of  the  public  school  system  and  the  State  Univer- 
sity a  first  lien  upon  all  State  revenues. 

While  the  act  requires  the  department  to  enter  into  contracts,  it  does  not  require 
any  particular  pricing  policies.  If  pricing  is  such  tliat  no  revenues  are  available 
for  hoiul  service  the  bonds  would  have  to  be  paid  from  other  state  revenues. 

4.  Deitending  uywu  your  responses  to  the  above  questions,  are  the  water  bonds 
authorized  by  Senate  Rill  HOG  really  general  obligation  bonds  or  are  they  a  com- 
bination of  general  obligation  bonds  and  revenue  bonds? 

The  bonds  are  general  obligation  bonds.  One  of  the  distinguishing  features  of 
revenue  lionds  is  a  requirement  enforceable  by  the  bondholders  that  the  issuing 
agency  maintain  rates  sufficient  to  maintain  and  operate  the  system  and  service 
the  bonds.  There  is  no  such  re(iuirement  as  to  the  water  bonds.  The  revenues,  to  the 
extent  collected,  merely  constitute  additional  .security  for  the  bonds. 
Very  truly  yours, 

James  Warren  Beebk 
for  O'Mfxveny  &  Myers 


Bank  of  America 
San  Francisco  IIkaix^uauters 
San  Francisco  20,  Califorma,  October  20.  lOHO 
Mr.  Carley  V.  Porter,  Chairman 

Assembly  Interim  Commiitee  on  'Water 

Sacramento,  California 
Dear  Cari.ey  :  It  is  a  pleasure  to  hear  from  you.  I  will  do  my  best  to  answer 
the  several  questions  raised  in  your  letter  of  October  5,  1959,  as  follows : 

1.  Are  bond  purcha.sers  likely  to  require  agreement  on  sales  contract  provisions 
before  bonds  can  be  sold? 

Ansirer:  Xo.  Municipal  bond  liuyers  are  primarily  concerned  with  credit 
and  price.  As  long  as  the  full  faith  and  credit  of  the  State  backs  the  bonds, 
there  would  be  no  basic  concern  as  to  prior  agreement  on  sales  contract 
provisions. 

2.  Must  or  should  (here  be  any  special  provisions  in  the  project  sales  contract 
because  of  the  relationship  of  these  contracts  to  the  bond  covenaiit  and  project 
revenues  under  Senate  Bill  No.  1106? 

Answer:  Yes. 
o.  If  so,  what  might  these  provisions  be? 

Ansver:  To  the  extent  that  the  contracts  will  be  in  force  during  the  life 
of  the  bonds  and  that  revenues  will  be  applied  as  set  forth  in  Sec.  12937  (b). 

4.  Do  the  Ixnid  purcha.sers  have  any  right  to  project  revenues,  i.e.,  could  the  bond 
purchasers  require  ijroject  pricing  policies  which  would  return  their  investments? 

Anstccr:  The  bond  purshaser  should  have  the  right  to  expect  project  revenues 
would  be  ajiplicd,  as  set  forth  in  Sec.  12!).'}7  (b).  However,  as  stated  in  Ques- 
tion 1,  the  basic  credit  of  the  State  is  of  concern  to  the  bond  purchaser,  rather 
tlian  project  revenues.  As  an  imi>rovement  on  credit  and  market  acceptance  of 
file  water  bonds,  the  greater  the  degree  of  self-support,  the  more  attractive 
the  bonds  in  the  eyes  of  an  investor.  However,  I  l)elieve  that  the  cost  of  water 
to  u.sers  must  be  competitive  and  that  they  should  not  be  expected  to  pay  for 
flood  control  and  other  multipurpose  benefits  which  might  increase  rates  beyond 
the  capacity  of  water  users  to  pay. 

5.  Depending  upon  your  responses  to  the  above  (luestions,  are  the  water  bonds 
authorized  l)y  Senate  Bill  No.  1106  really  general  obligation  bonds  or  are  they  a 
combination  of  general  obligation  bonds  and  revenue  bonds? 

Ansu^er:  Bonds   are   general    obligation    bonds    with    ajiplication    of   revenues 
derived  from  the  works  constructed  .somewhat  similar  to  the  Veterans'  Welfare 
Program  and  San  Francisco  I'ort  Authority  Development. 
I  hope  the  above  answers  the  questions  in  the  manner  intended.  Should  you  have 
any  further  question,  please  let  me  hear  from  you.  Kindest  regards. 

Sincerely, 

Alan  K.  Browne,  Vice  President 
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RESOLUTION  ON  WATER 

Adopted  by  the  Second  Convention  of  the  California  Labor 

Federation,  AFL-CiO,  San  Diego,  August  10-14,  1959 

RESOLUTION    NO.   81 

Whereas,  The  distribution  of  irrisation  water  in  California  is  one  of  the  most 
basic  and  vital  problems  ;  and 

Whereas,  The  California  Labor  Federation,  AFL-CIO,  under  the  leadership  of 
Secretary  Neil  Haggerty,  has  consistently  taken  sound,  liberal  and  vigorous  action 
to  prevent  water  projects,  either  state  or  federal,  from  falling  under  monopolistic 
control  of  corporate  farm  interests ;  and 

Whereas,  The  California  State  Legislature,  during  its  1959  Regular  Session,  did 
pass  the  California  Water  Resources  Development  Rond  Act  which  provides  for  a 
bond  issue  of  $1,750,000,000  to  be  used  by  the  Department  of  Water  Resources  for 
the  development  of  water  resources  of  the  State ;  and 

Whereas,  The  California  Water  Resources  Development  Bond  Act,  shall  be  sub- 
mitted to  the  people  of  the  State  of  California  for  ratification  at  the  next  general 
election,  to  be  held  in  the  month  of  November,  1960 ;  and 

Whereas,  Neither  the  water  bond  program  approved  by  the  Legislature,  nor  any 
other  state  law  makes  any  provisions  whatsoever  for  protecting  taxpayers  from  the 
monopolization  of  benefits  and  the  enrichment  of  large  landholders ;   and 

Whereas,  The  State  also  lacks  policies  on  the  distribution  of  hydro-electric  power 
generated  by  units  of  the  state  system  ;  on  how  project  costs  shall  be  allocated  to 
project  beneficiaries ;  on  the  pricing  of  irrigation,  domestic  and  industrial  waters ; 
on  the  expenditure  of  slate  funds  for  development  of  recreational  facilities  at  reser- 
voir sites ;  and  on  the  determination  of  economic  and  financial  feasibility  of  various 
units  of  the  state  water  bond  program  ;  and 

Whereas,  Without  these  policies,  and  protections  against  speculation,  monopoly 
and  unjust  enrichment  in  the  distribution  of  water  benefits,  it  will  be  impossible  for 
the  public  to  vote  intelligently  on  the  proposed  $1.75  billion  water  bond  program ; 
therefoi'e,  be  it 

Resolved,  That  the  second  convention  of  the  California  Labor  Federation,  AFL- 
CIO,  commend  Secretary  Haggerty,  his  staff,  the  Federation  President  and  other 
leaders  of  the  Federation  for  their  forthright  action  on  water  legislation  ;  and  be  it 
further 

Resolved,  That  the  delegates  pledge  their  full  support  of  these  actions  and  en- 
coui'age  Secretary  Haggerty  and  other  Federation  leaders  to  continue  their  fight  to 
prevent  the  corporate  farm  interests  from  gaining  complete  control  of  our  state 
government,  agricultural  pursuits  and  economic  life  for  generations  to  come  via 
state  or  federal  water  projects,  and  be  it  further 

Resolved,  That  this  convention,  in  declaring  labor's  inability  to  support  the 
California  Water  Resources  Development  Bond  Act  without  necessary  protections 
and  qualifications  in  state  policy,  hereby  calls  upon  the  Governor  of  the  State  of 
California  to  convene  the  Legislature  in  special  session  prior  to  the  1960  General 
Election  for  the  specific  purpose  of  (1)  enacting  anti-speculation,  anti-monopoly 
and  enrichment  protections,  patterned  after  federal  reclamation  law,  or  protection 
at  least  equal  in  strength  and  in  purpose;  and  (2)  enacting  policies  and  legislative 
criteria  covering  the  above-mentioned  gaps  in  state  law ;  and  be  it  further 

Resolved,  That  this  convention  instruct  the  Secretary-Treasurer  to  do  everything 
in  his  power  to  secure  in  water  project  authorization  bills  and  other  measures  estab- 
lishing water  agencies  with  proprietary  functions,  provisions  : 

1.  Guaranteeing  the  right  of  self-organization, 

2.  Guaranteeing  the  rights  of  collective  bargaining  for  employees  involved  in  the 
operation,  maintenance  and  repair  of  the  project,  and 

3.  Providing  for  "prevailing  rate"  in  the  construction,  modification,  reconstruction 
and  alteration  of  the  project ;  and  be  it  further 

Resolved,  That  this  resolution  be  forwarded  to  Governor  Brown  and  such  other 
persons  as  the  Secretary-Treasurer  shall  deem  necessary  to  secure  its  implementation. 
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Octobor  i;i,  1959 
To  :  ^fetuhcrs  of  ihe  AsseinhUj  Inierim  Committee  on  Water  and  Semite  Fact  Finding 
Committee  on  Water 
Rpfore  both  the  Assembly  Interim  Committee  on  Water  and  the  Senate  Fact 
Findinj?  Committee  on  Water,  there  has  been  testimony  presented  by  some  witnesses 
that  users  of  recreation  benefits  on  state-developed  water  facilities  should  pay  part 
or  all  of  the  capital  costs  allocated  to  the  recreation  factor  of  a  multipurpose  project. 
Some  of  the  witnesses  have  not  gone  this  far  but  have  testified  that,  at  least,  the 
operating  expenses  of  recreational  facilities  developed  by  the  State  should  be  paid  for 
by  recreation  users. 

In  an  attempt  to  determine  whether  there  was  any  feasibility  to  the  testimony  of 
these  witnesses  and,  incidentally,  no  specific  facts  and  figures  that  I  know  of  in 
support  of  their  position  have  been  developed  by  them,  I  took  it  upon  myself  to 
inquire  of  the  State  Department  of  Natural  Resources,  Division  of  Beaches  and 
Parks,  to  ascertain  certain  facts  with  particular  regard  to  the  operation  by  the 
State,  of  the  Folsom  Lake  State  Park. 

There  is,  I  would  imagine,  as  much  recreational  use  of  the  facilities  at  Folsom 
Lake  by  the  general  public  as  there  would  be  at  any  state  reservoir  to  be  built  in 
the  future  by  the  State  as  a  part  of  its  state  water  facilities.  Therefore,  I  felt 
knowing  the  answer  to  some  questions  regarding  Folsom  I^ake  State  Park  would 
help  in  determining  whether  or  not  the  position  of  these  witnesses  was  feasible. 

The  total  capital  investment  of  the  State  of  California  at  Folsom  Lake  State  Park 
as  of  .Tune  30,  19r)9,  was  $3,092,958  consisting  of  $1,805,092  for  land  purchased  in 
fee,  and  total  development  costs,  including  roads,  parking,  launching  ramps,  develop- 
ment of  a  picnic  area  and  other  miscellaneous  developments  amount  to  $1,286,866. 
Specific  costs  are  identified  as  follows: 

Picnic  sites   (tables  and  picnic  stoves) $37,311 

Sanitary  facilities 110,244 

Roads   367,392 

Parking  and  boat  launching  facilities 446,788 

During  the  last  fiscal  year,  1958-59,  the  annual  operating  costs  totaled  approxi- 
mately $200,000.  There  are,  at  present,  no  camping  sites  as  areas  suitable  for  this 
type  of  activity  are  still  under  acquisition.  Therefore,  no  expenditures  have  been 
made  in  this  regard.  Revenue  for  the  1958-59  fiscal  year  approximated  $30,000. 

I  am  informed  by  the  Division  of  Beaches  and  Parks  that  with  the  completion  of 
additional  facilities  and  the  opening  of  new  areas,  it  is  anticipated  that  revenue 
might  be  increased.  It  is  estimated  by  the  division  that  approximately  $50,000 
annually  will  be  collected  during  tlie  next  year  of  operation. 

I   have   attached   hereto   a   breakdown   of   statistical    information   which   include^ 
capital  outlay,  maintenance  and  operation,  revenue  and  use  of  the  state  park.  This 
information  was  all  supplied  to  me  by  the  Division  of  Beaches  and  Parks. 
Yours   sincerely, 

EDWIN  L.  Z'BERG 
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Department  of  Natural  Resources 
Division  of  Beaches  and  Parks 

FOLSOM  Lake  State  Park 

STATISTICAL  INFORMATION 

Period 

Total  1956-57         1957-58  W58-59 

Expenditures  and  data  F.  Y.  F.  Y.  F.  Y. 

Capital  Outlay 
Real  Property 

Fee  title $1,805,090      $156,560       $658,160  $990,370 

Acreage— fee  title 932.25  127.77  315.62  488.86 

Acreage— leased —  15,690  15,690 

( Submerged  or  water 
surface,  11,590  acres) 

Development 1,286,866  34,646         659,727  592,493 

Maintenance  and  operation ___         121,052         180,176  197,216 

Revenue : * 

Picnicking  (parking  no  fee 

to  date)    16,841.50  3,859  12,982.50 

Boat  launching 18,223  2,764.50         15,458.50 

Camping  (facilities  not 

available  to  date) 
Concessions   2,275.79  81.41  828.18  1,366.20 

Totals,  Revenue $37,340.29  $81.41      $7,451.68       $29,807.20 

Use: 
Visitor  Days 

Picnicking    1,183,346         251,029        351,028  581,289 

Boating  (all  uses) 143,033  26,000  50,258  66,775 

Camping  (not  permitted 

until  facilities  available) 
Sightseeing**   (estimated )__     1,950,000         395,000         555,000         1,000,000 


Totals,  Attendance 3,276,379        672,029         956,286         1,648,064 

■  Fees  for  picnicking  and  boat  launching  are  collected  at  developed  areas  only.  (Real's  Point  and  Granite  Bay.) 
'  Sightseeing  includes  those  people  visiting  the  park  areas  for  swimming  and  fishing.  Currently,  there  is  no 
charge  for  tliis  type  of  park  use. 


City  of  Bakersfield 

September  22,  1959 
The  Honorable  Chairman  and  Mernbers 
Assembly  Water  Committee 
bakersfield,  California 

Gentlemen  :  We  were  recently  informed  of  a  proposal  to  create  a  series  of  "Con- 
servancy Districts"  in  connection  with  the  California  Water  Plan.  Up  to  the  present 
time,  the  information  we  have  received  has  been  so  sketchy  that  we  are  not  prepared 
to  properly  analyse  the  proposal. 

But  we  can  discuss  principles  ! 

Until  there  was  a  plan  which  proposed  to  treat  California  as  one  State,  there  was 
no  acceptable  water  plan.  Various  groups  which  espoused  only  the  desires  of  their 
particular  areas  succeeded  for  years  in  preventing  the  adoption  of  any  plan  which 
did  not  meet  with  their  approval  in  every  detail.  Adoption  of  the  California  Water 
Plan  was  a  notable  accomplishment,  in  that  it  considers  only  what  is  best  for  the 
State  of  California. 

The  economy  of  every  part  of  the  State  will  be  favorably  affected.  It  does  not  seem 
to  us  to  be  reasonable  for  arbitrary  political  boundaries  to  be  set  up  which  say,  in 
effect,  that  "benefit  begins  here"  or  "benefit  stops  here."  Rather,  we  believe  that 
water  is  a  statewide  problem,  the  solution  of  which  can  only  be  on  a  statewide  basis, 
and  that  each  of  us  should  assume  our  equitable  share. 

We  are  not  convinced  that  operation  of  the  California  Water  Plan  will  require 
subsidy.  That  is  a  matter  which  will  be  determined  by  the  facts,  when  they  are  all  in 
and  analysed.  It  is  our  understanding  that  an  exhaustive  cost  study  is  underway,  to 
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reasonably  forecast  the  delivered  cost  of  Plan  water.  This  will  tell  half  the  story.  The 
other  half  is  the  economic  limit  beyond  which  farmers  cannot  afford  to  buy  water. 
There  is  suspicion  in  some  quarters  that  certain  testimony  on  that  subject  may  have 
invaded  the  fiehl  of  fiction.  We  venture  no  opinion  on  that. 

We  are  convinced  that,  subsidy  or  no  subsidy,  orderly  economic  development  of 
California  cannot  long  proceed  without  solving  the  water  i)roblem ;  and  we  are 
further  convinced  that  it  would  be  a  grave  error  to  establish  a  new  set  of  single- 
purpose  artificial  political  subdivisions  in  the  State. 

Respectfully  submitted, 

C.  Lelanu  Gunn 
City  Manager 


A  STATEMENT  OF  POLICY  DEFINING  THE  TERM  "UNJUST  ENRICHMENT" 

AS  APPLIED  TO  SERVICE  AREAS  OF  THE  CALIFORNIA  WATER 

PLAN  AND  RECOGNIZING  A  PRINCIPAL  OF  ACREAGE 

LIMITATION  TO  BE  APPLIED  TO  SUCH  AREAS 

The  term  "unjust  enrichment"  means  that  persons  owning  or  controlling  large 
areas  of  land  receiving  water  from  facilities  of  the  California  Water  Plan  shall  be 
enriched  by  being  allowed  to  purchase  unlimited  amounts  of  water  to  service  their 
holdings  either  for  agriculture  or  industry,  thus  allowing  them  greatly  to  increase 
private  agricultural  or  industrial  production  with  water  supplied  by  public  moneys; 
and  the  term  "unjust  enrichment"  shall  also  api)ly  when  such  landholders  who  are 
receiving  unlimited  supplies  of  public  waters  in  such  areas  shall  become  enriched 
from  the  renting  or  selling  of  their  lands  at  prices  greatly  increased  above  the  value 
of  the  land  before  such  unlimited  supplies  of  water  were  available. 

Therefore,  it  is  recommended  to  this  committee  that  it  shall  recognize  that  unjust 
enrichment  is  a  direct  result  of  largo  landholders  receiving  unlimited  amounts  of 
water  and  that  it  shall  be  the  recommendation  of  this  committee  to  the  legislature 
that  for  the  best  interests  of  the  people  of  California  legislatiou  should  be  enacted  to 
prevent  unjust  enrichment  by  limiting  the  acreage  of  areas  which  shall  be  allowed 
state  project  water. 

It  might  be  pointed  out  that  lands  within  the  service  areas  of  state  project  water 
will  naturally  increase  in  value  because  of  their  increased  production  potential.  In 
the  selling  of  such  lands  (here  will  be  enrichment  to  the  seller;  but  as  long  as  such 
enrichment  is  not  the  result  of  landholders  being  allowed  unlimited  amounts  of  water, 
it  shall  not  be  deemed  unjust. 

It  is  further  urged  that  in  respect  of  this  policy  this  committee  shall  recognize  the 
following  basic  Principle  of  Acreage  Limitation  and  recommend  its  acceptance  as  a 
basis  for  legislation  preventing  unjust  enrichment,  to  wit: 

No  ])erson  who  wishes  to  farm  in  an  area  serviced  by  state  project  water  should  be 
denied  the  opportunity  of  making  a  family  living  as  a  result  of  other  members  of  the 
project  service  area  using  water  in  excess  of  the  amount  necessary  for  a  family's 
livelihood. 

Such  a  policy  is  indispensable  for  justice  to  water  users  hecntiKe  such  uatcr  is  a 
limited  natural  resource  and  uhen  a  limited  resource  is  made  avaiUihle  to  citizens  hy 
public  uioneys,  such  a  resource  must  be  diinded  to  provide  as  many  faniillcs  as  pos- 
sible vith  livelihood. 

I'nder  Federal  Acreage  Limitation  Law  only  TOO  acres  owned  by  one  person  can 
receive  water  from  a  federal  project.  Exceptions  to  this  law  have  been  made  when 
the  water  recipient  has  paid  interest  on  irrigation  costs  (the  so-called  Washoe  form- 
ula) or  when  the  landholders  in  the  service  iirea  have  paid  for  the  original  cost  of 
the  project. 

Such  exceptions  are  unwarranted  and  unfair  because  they  allow  .some  people  to 
use  a  disproportionate  share  of  a  limited  resource  which  belongs  to  all  the  people  of 
a  state  and  has  originally  been  made  available  by  all  the  people  of  the  United  States. 

Water  supplied  by  a  state  project  for  farming  purposes  should  always  be  limited 
according  to  the  basin  policy  of  family  sufficiency  and  in  realistic  terms  of  acre.-ige 
because  such  water  is  a  limited  resource.  Paying  the  interest  on  the  project  sujiplying 
state  water  or  paying  off  the  original  cost  of  the  luoject  should  in  no  way  cliange  the 
basic  policy  of  limitation  because  such  actions  in  no  way  affect  the  fundamental 
principle  that  uater  as  a  basic,  limited  resource  must  be  divided  as  ei/ually  as  possible 
among  the  citizens  seeking  to  use  it  for  livelihood. 
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Limited  water  resources  sliall  be  apportioned  first  for  liveliiiood  and  seoondly  for 
profit.  Those  seeking  no  limitation  for  the  agricultural  use  of  state  project  water  are 
placing-  the  use  of  water  for  profit  ahead  of  the  use  of  water  for  livelihood.  Such  a 
selfish,  short-sighted  policy  is  not  in  keeping  with  those  principles  of  justice  and 
equality  in  the  American  heritage  that  have  always  aflirmed  first  the  sacredness  of 
the  citizen's  right  to  pursue  happiness,  and  secondly  his  right  to  property.  Conse- 
quently, it  is  therefore  urged  that  for  the  sake  of  justice  and  the  welfare  of  the 
people  of  California,  this  committee  shall  encourage  all  measures  to  prevent  any 
minority's  concern  for  profit  from  interfering  with  any  majority's  right  to  pursue 
happiness. 

(Signed)   Chakles  B.  Garrigus 

33d  District  Assemblyman 
Fresno  County 
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LETTER  OF  TRANSMITTAL 

Assembly  Interim  Committee  on  Water 

January  2,  1961 
Hon.  Ralph  M.  Brown, 

Speaker  of  the  AssemMy 
Members  of  the  Assembly 

State  Capitol,  Sacramento,  California 

Gentlemen  :  The  Assembly  Interim  Committee  on  Water  submits 
herewith  its  report  on  the  Delta  Pool.  This  report  and  the  hearings 
which  preceded  it  were  authorized  by  House  Resolution  No.  13,  1960. 

Pursuant  to  House  Resolution  No.  13,  which  directed  a  comprehen- 
sive study  of  the  Delta  problems,  your  committee  has  considered  all 
known  factors.  It  has  attempted  to  assess  the  problems  it  has  found 
and  to  recommend  the  most  appropriate  action  in  each  instance. 

As  more  fully  set  forth  in  the  body  of  the  report,  your  committee 
has  concluded  that  the  Delta  area  should  be  added  to  the  San  Francisco 
Bay  Model  of  the  U.S.  Corps  of  Engineers  at  Sausalito  to  permit  cer- 
tain joint  studies  of  the  Bay  and  the  Delta  by  the  Department  of  Water 
Resources  and  the  U.S.  Corps  of  Engineers.  The  committee  also  recom- 
mends that  a  Delta  Study  Commission,  patterned  somewhat  after  re- 
cent federal  experience  in  the  southeastern  states  and  Texas,  be  es- 
tablished to  develop  a  comprehensive  solution  to  the  problems  of  the 
Delta  confronting  the  State  in  constructing  the  Delta  Water  Project 
as  part  of  the  state  water  facilities. 

With  respect  to  the  Delta  Pool  Concept,  which  is  an  important  part 
of  the  water  sales  contracts  being  negotiated  between  the  State  and  its 
customers,  your  committee  concluded  that  the  Delta  Pool  Concept 
should  be  limited  to  pooling  at  the  Delta  to  provide  an  export  water 
supply  and  to  replenish  the  Delta  Pool.  Further,  the  committee  con- 
cluded that  the  method  of  computing  the  price  of  water  at  the  Delta 
Pool  should  be  restudied  by  the  department,  and  the  consideration 
given  to  making  it  more  responsive  to  savings  in  the  Delta  Pool  in- 
vestment and  to  minimizing  the  burden  of  costs  on  both  the  project 
customers  and  the  General  Fund.  In  making  these  recommendations 
the  committee  does  not  intend  to  adversely  affect  the  terms  of  the  con- 
tract executed  on  November  4,  1960,  by  the  Department  of  Water  Re- 
sources and  the  Metropolitan  Water  District  of  Southern  California. 

Your  committee  wishes  to  express  its  appreciation  to  the  numerous 
organizations,  state  agencies  and  private  citizens  who  have  contributed 
generouslv  of  their  time  and  talents.  The  chairman  and  the  committee 
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wish  to  thank  the  Legislative  Counsel  Bureau  and  the  office  of  the 
Legislative  Analyst  who  have  provided  staff  services  to  the  committee. 


Respectfully  submitted, 
(signed) 


Jack  A.  Beaver 
Carlos  Bee 
Frank  P.  Belotti 
(with  reservations) 
•John  L.  E.  Collier 
Pauline  L.  Davis 
(with  reservations) 
]Myron  H.  Frew 
Charles  B.  Garrigus 
Ernest  R.  Geddes 


Carley  V.  Porter,  Chairman 
Paul  J.  Lunardi,  Vice  Chairman 
Assembly  "Water  Committee 

Frank  Lanterman 
Harold  K.  Levering 
Lloyd  W.  Lowrey 
Eugent:  G.  Xisbet 
Jack  Schrade 
Harold  T.  Sedgwick 
Bruce  Sumn^er 
John  L.  "Williamson 
Edwin  L.  Z  'berg 


•  I  do  not  support  any  part  of  this  report  that  will  alter  in  any  way  the  Metropolitan 
Water  District  of  Southern  California-State  of  California  contract  that  is  pres- 
ently a^eed  upon. 
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THE  DELTA  POOL 

INTRODUCTION 

111  its  report  of  February  1,  1960,  entitled  "Economic  and  Financial 
Policies  for  State  Water  Projects,"  the  Assembly  Interim  Committee  on 
Water  gave  only  brief  consideration  to  the  concept  of  a  Delta  Pool. 
Without  having  made  any  detailed  study  of  the  pooling  concept  or  of 
the  problems  of  the  Delta  itself,  the  committee  felt  it  was  unable  to  draw 
siguifieant  conclusions  on  the  matter.  Therefore,  it  recommended  that 
the  Delta  Pool  be  the  subject  of  a  special  study.  During  the  1960 
Budget  Session  the  committee  sponsored  Assembly  House  Resolution 
No.  13  which  directed  that  the  "subject  matter  of  the  Delta  Pool  and 
all  problems  related  to  it"  should  be  studied  and  a  report  submitted 
to  the  Assembly. 

The  committee's  work  on  the  Delta  has  essentially  encompassed  two 
facets:  (1)  a  study  of  the  physical  problems  in  the  Delta;  and  (2)  a 
study  of  the  concept  of  operating  the  Delta  as  a  physical  and  financial 
pool  to  secure  the  supply  of  water  needed  for  export  by  the  State  Water 
Facilities. 

The  committee 's  study  of  the  Delta  involved  the  following  hearings 
and  activities: 

Date  Location  Subject 

May  3,  1960  Delta Tour   of   the   Delta   area. 

May  4,  1960  Oakland    Testimony  from  Department  of  Water 

Resources  on   Delta   Water   Project 
and  the  Delta  Pool  Concept. 

June  27,  1960  Martinez Testimony    from    Delta    Counties    on 

local   problems   in    the    Delta. 
June  28,  1960            Berkeley   Testimony    from    U.S.    Corps   of    En- 
gineers   and    Department   of   Water 
Resources    on    various    Delta    prob- 
lems. 
July  IS,  1960              Santa  Monica j  Testimony  on  various  aspects  of  con- 
July  19,  1960              Santa  Monica [^     tract    problems    which    partially    re- 
Sept.  1.3,  1960            Portola I      late   to   the   Delta   Pool   Concept  as 

Sept.  14,  1960  Sacramento )      included    in    contract    drafts. 

Sept.  15,  I960  Sausalito Tour  of  the  U.S.  Corps  of  Engineers 

Bay  Model  and  work  session. 

Oct.  5,  1960  Riverside Testimony      on      Weber      Foundation 

Studies   including   proposals   for   so- 
lution of  Delta  problems. 

Nov.  14,  1960  Monterey Work  session. 

Nov.  l.j,  1960  Monterey .Work  session. 

The  problems  of  the  Delta  involve  many  complex  engineering  and 
technical  matters  which  are  beyond  the  capacity  of  a  legislative  com- 
mittee to  analyze  or  to  deal  with  technically.  The  hearings  held  by 
the  committee  were  designed  to  give  a  comprehensive  view  of  the  Delta 
problems  and  to  determine  the  State's  success  in  solving  its  Delta 
problems  as  well  as  to  recommend  actions  to  resolve  remaining  prob- 
lems. Therefore,  the  committee  has  not  attempted  to  evaluate  or  make 
recommendations  on  various  conflicting  technical  proposals  for  the 
development  of  the  Delta  and  the  San  Francisco  Bay  area. 

(7) 


8  ASSEMBLY   INTERIM    COMMITTEE   OX    WATER 

THE  DELTA  AND  ITS  PROBLEMS 

Geographically,  the  Delta  is  the  confluence  of  the  Sacramento  and 
San  Joaquin  Kivers  where  they  empty  into  the  eastern  part  of  San 
Francisco  Bay.^  Other  smaller  streams  such  as  the  Mokelumne,  Cosum- 
nes  and  Calaveras  Rivers  flow  into  the  Delta  from  the  East.  The  Delta 
itself  is  a  criss-crossing  pattern  of  rivers,  sloughs,  interconnecting 
channels  and  drains,  which  form  more  than  50  islands  ranging  in  size 
from  a  few  to  several  thousand  acres. 

The  Delta  islands  are  composed  of  gradations  of  fine  silts  and  peat 
lands  which  lack  the  desired  stability  to  provide  a  base  for  the  construc- 
tion of  levees  and  other  flood  control  structures.  The  organic  soils  in 
some  portions  of  the  Delta  have  subsided  18  feet  below  sea  level.  The 
historic  rate  of  subsidence  is  an  average  of  one  foot  every  four  years. 

The  islands  of  the  Delta  are  exclusively  devoted  to  intensive  agri- 
cultural use.  In  spite  of  technical  problems  with  seepage,  drainage, 
subsidence,  and  intrusion  of  saline  watei's,  the  Delta  islands  constitute 
some  of  the  richest  farm  lands  in  the  State.  Much  of  the  land  ownership 
is  in  large  tracts.  The  original  condition  of  the  Delta  was  a  marshland, 
but  since  its  reclamation  large  sections  of  it  still  remain  suitable  only 
for  dwellingless  farms. 

There  are  approximately  LlOO  miles  of  channels  and  water  ways  in 
the  Delta  M'liich  make  the  area  a  unique  and  valuable  site  for  recreation, 
consequently,  the  Delta  is  highly  prized  by  boat  owners,  fisherman  and 
water  sports  enthusiasts.  The  economic  importance  of  recreation  in  the 
area  is  already  large  and  promises  to  become  even  greater.  There  are 
thousands  of  sm.all  boats  in  the  area  and  many  thousands  more  have 
access  from  the  Sacramento  River  and  San  Francisco  Bay.  In  addition 
to  its  importance  for  recreational  boating,  the  Delta  is  the  salt  water 
entrance  to  the  deep-water  channel  for  the  Port  of  Stockton.  The  U.S. 
Corps  of  Engineers  is  currently  constructing  a  similar  deep-water 
channel  which  will  terminate  in  a  new  port  just  west  of  Sacramento. 
The  Delta  is,  therefore,  also  important  as  a  commercial  navigation 
facility. 

At  the  western  edge  of  the  Delta  in  the  Pittsburg- Antioch  area,  an 
important  complex  of  large  industries  has  located,  partly  because  of  the 
availability  of  large  quantities  of  fresh  water.  These  industries  view 
with  alarm  the  increasing  tendency  for  saline  waters  to  intrude  farther 
into  the  Delta  during  the  low  flow  summer  periods  and  to  raise  the 
salinity  of  the  waters  in  the  western  Delta  bej'ond  their  tolerance 
standards. 

In  the  southern  part  of  the  Delta  is  the  Tracy  pumping  plant  of  the 
Central  Valley  Project  which  was  constructed  by  the  Bureau  of  Recla- 
mation to  ]nimp  Delta  waters  into  the  Delta-]\Iendota  Canal  for  delivery 
in  the  San  Joa<juin  Valley.  The  bureau's  Shasta  Dam  on  the  Sacramento 
River  stores  water  during  the  periods  of  high  flow  for  release  during 
low  flow  periods  to  serve  the  bureau's  customers  along  the  Sacramento 
River  and  to  provide  sufficient  water  in  the  Delta  for  the  Tracy 
pumping  plants.  In  order  to  pass  this  fresh  water  from  the  Sacramento 
River  to  the  Tracy  i)umps,  the  water  must  move  the  length  of  the  Delta 
and  still  retain  its  quality.  To  do  this  the  bureau  must  provide  sufficient 

» A  legal  definition  is  contained  In  Section  12220  of  the  Water  Code. 
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water  from  the  Sacramento  River  both  to  supply  the  pumps  and  at  the 
same  time  to  push  back  the  saline  waters  in  the  western  part  of  the 
Delta  which  the  Tracy  pumps  tend  to  draw  into  the  Delta  through 
their  pumping  action. 

In  past  years  the  Bureau  of  Reclamation  has  provided  an  inflow 
into  the  Delta  of  approximately  3,300  second-feet  during  the  summer 
which  was  generally  considered  sufficient  to  maintain  a  high  quality 
water  in  the  Delta  for  the  bureau's  pumps  and  the  farmers  and  in- 
dustries in  the  Delta.  In  the  last  few  years  the  bureau  has  reduced  this 
inflow  to  approximately  1,500  second-feet  which  is  sufficient  to  maintain 
the  quality  of  water  at  the  Tracy  pumping  plant  but  which  apparently 
Avill  permit  the  intrusion  of  sufflcient  saline  waters  from  San  Francisco 
Bay  to  adverseh'  affect  the  industries  and  irrigated  agriculture  in  the 
western  Delta.- 

Since  the  Delta  waters  are  already  used  by  industries  in  the  western 
Delta,  by  agriculture  on  the  Delta  islands,  by  the  Central  Valley 
Project  in  the  San  Joaquin  Valley,  and,  in  the  future,  will  be  de- 
livered from  the  State's  project  into  San  Diego  County,  the  quality 
of  the  water  in  the  Delta  is  of  utmost  importance.  Quality  is  no 
problem  during  the  rainy  season  when  flows  are  high;  but  as  the 
flows  diminish  in  the  summer,  increasingly  larger  proportions  of 
the  flows  are  diverted  upstream  from  the  Delta  for  prior  use  by  in- 
dustries, irrigators  and  municipalities.  Along  the  Sacramento  River 
this  diverted  water  is  returned  to  the  River  as  sewage  effluent  or  irri- 
gation drainage  of  reduced  quality.  The  Central  Valley  Project  nor- 
mally diverts  all  the  flows  of  the  San  Joaquin  River  at  Friant  Dam. 
During  the  summer  months  only  low  quality  waste  waters  from  irriga- 
tion drainage  or  municipalities  may  reach  the  Delta  from  the  San 
Joaquin  River.  The  Delta  is,  therefore,  largely  dependent  for  a  water 
supply  during  the  summer  upon  storage  releases  of  water  from  the 
Central  Valley  Project  or  State  Water  Facilities,  which  releases  are 
primarily  made  for  export  purposes. 

As  both  the  San  Joaquin  Valley  and  the  Sacramento  Valley  develop, 
the  waste  water  problem  will  increase  to  the  point  that  in  the  San 
Joaquin  Valley  first,  and  later  in  the  Sacramento  Valley,  special 
master  drains  will  some  day  be  required  to  remove  the  poor  quality 
water  from  the  Valleys  and  bypass  the  Delta.  A  drainage  system  to 
serve  the  San  Joaquin  Valley  has  been  included  in  the  State  "Water 
Facilities.  Releasing  drainage  water  into  the  San  Francisco  Bay  may 
add  other  new  problems  in  the  Bay. 

The  Delta  is  also  the  epicenter  of  a  very  special  complex  of  problems 
related  to  water  rights.  The  Delta  is  the  point  at  which  natural  flows 
converge  by  following  the  stream  channels  of  the  Central  Valley.  At 
this  point  all  waters  which  are  not  previously  stored  or  consumed  or 
not  used  at  the  Delta  pass  out  to  the  ocean  and  are  lost  to  further  use. 
The  construction  of  a  storage  or  diversion  project  on  any  stream  or 
tributary  of  the  Delta  will  reduce  the  remaining  quantities  of  natural 
flows  still  entering  the  Delta.  California's  water  rights  law  requires 

-  There  is  disagreement  between  the  Delta  interests  and  the  Bureau  of  Reclamation 
on  the  obligation  of  the  bureau  to  protect  the  Delta  from  salinity  intrusion. 
Because  this  is  a  matter  of  federal  law,  federal  policy  and  perhaps  contractual 
arrangements  to  pay  for  the  benefits  received,  the  committee  has  only  noted  the 
problem. 
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a  permit  to  pump  water  from  the  Delta.  Similarly,  a  permit  is  also 
required  to  store  water  on,  or  divert  water  from,  a  stream  tributary 
to  the  Delta  or  from  any  other  unappropriated  source  in  California. 
The  watersheds  of  orijrin  statute  in  the  Water  Code  prohibits  the 
State  Water  Facilities  and  the  U.S.  Central  Valley  Project  from 
securinjr  a  permit  for  a  firm  water  right  because 

"...  a  watershed  or  area  wherein  water  originates,  or  an  area 
immediately  adjacent  thereto  which  can  conveniently  be  supplied 
with  water  therefrom,  shall  not  be  deprived  by  the  department  di- 
rectly or  indirectly  of  the  prior  right  to  all  of  the  water  reasonably 
required  to  adequately  .supply  the  beneficial  needs  of  the  water- 
shed, area,  or  any  of  the  inhabitants  or  property  owners  therein. ' '  ^ 

This  statute  was  enacted  to  ensure  that  an  area  where  water  origi- 
nates would  have  a  first  right  to  the  use  of  the  water.  Thus  botli  the 
yield  of  a  storage  project  to  provide  a  Delta  export  supply  and  the 
quantities  of  surplus  water  naturally  available  in  the  Delta  are  subject 
to  diminution  by  the  construction  of  future  upstream  projects  or  in- 
creased diversions  of  water  any  place  in  the  Central  Valley.  T'nder 
these  legal  limitations,  water  available  for  export  from  the  Delta  will 
someday  be  diminished  to  the  extent  that  new  projects  to  replenish  or 
resupply  the  Delta  will  be  required.  These  new  projects  might  be  con- 
structed either  on  tributary  streams  of  the  Delta  or  on  north  coastal 
streams  from  which  tunnels  could  divert  the  water  into  the  Central 
Valley  streams  to  flow  into  the  Delta.  The  need  to  construct  projects 
to  replenish  the  Delta  means  that  the  future  cost  of  an  export  water 
supply  at  the  Delta  will  probably  increase. 

A  final  problem  arising  from  replenishing  the  Delta  is  the  need  to 
pool  or  average  out  the  costs  of  replenishing  the  Delta  water  supplies 
among  the  users.  The  Delta  is  also  a  likely  place  to  pool  or  spread  any 
surplus  project  benefits. 

It  is  no  overstatement  to  conclude  that  the  complex  of  problems 
briefly  outlined  above  is  unprecedented  in  California  water  resources 
development.  Consideration  of  the  progress  being  made  in  resolving 
these  problems  is  the  object  of  the  remainder  of  this  report.  It  is  neces- 
sary to  consider  first  the  physical  problems  of  the  Delta. 

THE  DELTA  WATER  PROJECT 

One  of  the  first  steps  in  resolving  the  physical  problems  of  the  Delta 
is  the  preparation  of  a  plan  to:  (1)  solve  the  local  problems  already 
existing  in  the  Delta;  (2)  assure  that  the  Delta  will  hydrologically 
function  properly  as  a  source  of  export  water  for  the  State  Water 
Facilities;  and  (3)  compensate  for  any  difficulties  arising  from  1  and 
2  above.  To  do  thi.s,  the  Department  of  Water  Resources  has  evolved  a 
tentative  proposal  for  a  Delta  Water  Project  which  was  presented  to 
the  committee  in  Oakland  on  May  4.  1960. 

The  most  recent  description  of  the  project  is  contained  in  the  pam- 
phlet entitled  "The  Delta  and  the  Delta  Water  Project"  published  by 

•  Walt-r  Code  Section  11460.  There  Is  some  question  whether  the  fetleral  government 
will  v'>hint.nrf!v  nhsfrvo  tMs  Inw.  .\  fiirth»»r  factor  of  Importance  Is  the  operating 
a»:i'  '    "  •  rtment  of  Water   Resources  and 

th>  I  ring   between   the   two   agencies 

of    ■  .1. 
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the  Department  of  Water  Resources  dated  January  1960.^  The  depart- 
ment plans  to  construct  a  series  of  gates  or  river  control  structures  at 
points  located  along  the  rivers  and  main  channels  of  the  Delta.  These 
structures  would  prevent  the  intrusion  of  salt  water  from  the  San 
Francisco  Bay  beyond  the  control  structures  and  would  reduce  the 
quantity  of  water  wasting  into  San  Francisco  Bay  to  repel  salinity. 
However,  the  western  part  of  the  Delta  beyond  the  control  structures 
would  be  opened  to  increased  salinity  intrusion.  Along  with  the  control 
structures  would  be  constructed  250  miles  of  master  levees  on  which  a 
system  of  roads  could  be  built.  The  control  structures  and  levees  would 
convey  the  high  quality  waters  of  the  Sacramento  River  through  the 
east-central  portion  of  the  Delta  to  the  pumping  plants  in  the  southern 
part  of  the  Delta.  The  master  levee  system  would  restrict  the  winter 
flood  flows  of  up  to  600,000  second-feet  to  a  few  master  channels  and 
would  protect  many  islands  from  floods  by  closing  off  most  of  the  small 
drains,  sloughs  and  channels  surrounding  them.  Closing  off  the  smaller 
channels  would  require  that  substitute  drainage  and  water  supply 
facilities  be  constructed  to  serve  those  lands  closed  off'.  Extensive  small 
craft  transfer  facilities  and  fishways  would  be  required  to  preserve 
recreation  and  fishery  values.  The  department  estimated  the  prelimi- 
nary cost  to  be  about  $83,000,000.  First  construction  was  scheduled  to 
begin  in  1962  and  the  last  units  would  not  be  completed  until  1982. 

At  the  committee's  hearing  in  Martinez,  the  department's  proposal 
met  substantial  opposition  from  many  local  interests  in  the  Delta.-"' 
Representatives  from  Contra  Costa  County  expressed  varying  degrees 
of  opposition  or  dissatisfaction  with  the  department's  proposal.  One  of 
the  most  pointed  objections  was  that  the  control  structures  are  located 
too  far  east  and  upstream  in  the  Delta.  Contra  Costa  proposed  instead 
a  Chipps  Island  barrier  to  the  west  of  the  Delta  which  would  make  the 
whole  western  portion  of  the  Delta  fresh  water  instead  of  saline  as  in 
the  department's  proposal. 

San  Joaquin  County  representatives  expressed  either  reservations  or 
lack  of  sufficient  information  to  concur  in  the  department's  proposal. 
Sacramento  County  expressed  reservations  and  specified  certain  ob- 
jectives which  the  county  felt  should  be  achieved  by  the  Delta  Water 
Project. 

In  general,  the  recreation,  fisheries  and  water  sports  interests  were 
opposed  to  closing  many  of  the  smaller  channels.  The  Port  of  Stockton 
and  the  Sacramento-Yolo  Port  Authority  opposed  the  construction  of 
any  barriers  which  would  impede  ship  movements  into  their  ports 
through  the  Delta.  Some  Delta  interests  expressed  a  preference  to  be 
left  alone.  The  Delta  Counties  and  local  governments  expressed  con- 
cern about  approximately  $30,000,000  of  the  Delta  Water  Project  costs 
for  roads  and  local  improvements  which  the  Department  of  Water  Re- 
sources had  indicated  might  be  allocated  to  them  for  pajinent.   The 

» A  report  on  "Feasibility  of  Construction  by  the  State  of  Barriers  in  the  San  Fran- 
ci-sco  Bay  System"  was  published  by  the  Water  Project  Authority  in  Marc)i, 
1955.  In  March,  1957,  tlie  Department  of  Water  Resources  published  Bulletin 
No.  60,  "Interim  Report  on  the  Salinity  Control  Barrier  Investifration,"  which 
contained  the  forerunner  of  the  Delta  ^Vater  Project.  The  Delta  Water  Project 
is  included  in  the  list  of  authorized  projects  contained  in  Senate  Bill  No.  1106 
(Burns-Porter  Water  Bond  Act)  and  is,  therefore,  the  Delta  portion  of  the  State 
Water  Facilities. 

5  Details  of  the  hearing  may  be  found  in  the  transcript  of  Martinez  hearing,  June  27, 
1960,  which  was  mimeographed  by  the  committee. 
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department  has  subsequently  stated  that  it  is  restudying  the  Chipps 
Island  barrier,  and  promised  that  it  would  not  construct  any  facilities 
chargeable  to  local  government  unless  their  construction  is  desired  by 
local  government. 

Many  of  the  Delta  interests  are  confronted  with  a  dilemma.  Some 
strongly  opposed  the  Delta  Water  Project,  but  others  strongly  stressed 
the  need  for  action  because  of  the  seriousness  of  the  problems  they  face. 
These  local  interests  naturally  have  their  own  particular  problems  fore- 
most in  mind,  but  the  general  tone  of  tlieir  testimony  seemed  to  indi- 
cate that  it  is  not  clear  to  them  how  their  problems  can  be  accommo- 
dated in  an  overall  solution  to  the  Delta  problem,  and  this  seems  to  be 
the  essence  of  their  dilemma. 

The  committee  also  felt  from  the  testimony  that  the  department's 
planning  approach  places  too  much  emphasis  upon  presenting  the  de- 
partment's solutions  to  problems  rather  than  consulting  with  local  in- 
terests to  achieve  mutual  understanding  and  co-ordination  of  effort. 
The  committee  recommends  that  appropriate  legislation  be  enacted  to 
require  local  consultation  and  co-operation  in  the  department's  plan- 
ning work.® 

In  general  the  committee  concludes,  without  attempting  to  judge  the 
technical  adequacy  of  the  department's  planning  work,  that  the  de- 
partment does  not  now  have  a  solution  to  the  problems  of  the  Delta 
which  is  acceptable  to  the  Delta  interests. 

THE  DELTA  IN  ITS  BROADEST  CONTEXT 

After  studying  the  local  problems  of  the  Delta  and  local  attitudes 
toward  the  Delta  AVater  Project,  the  committee  turned  to  the  broader 
picture  of  the  Delta  as  a  part  of  the  State  Water  Facilities,  as  a  part 
of  the  greater  complex  of  San  Francisco  Bay  problems,  and  as  a  subject 
of  important  responsibilities  of  several  federal  agencies.  In  this  context 
the  problems  of  the  Delta  take  on  an  entirely  different  perspective. 

It  has  already  been  pointed  out  that  the  Delta  is  the  focal  point  of 
the  water  transportation  and  pumping  operations  of  the  Central  Valley 
Project  by  means  of  the  Cross-Delta  Channel  and  Tracy  pumping 
plants.  The  bureau's  customers  along  the  Delta-Mendota  Canal  and 
those  areas  being  served  by  the  bureau's  Contra  Costa  Canal  are  al- 
ready intensely  interested  in  the  Delta.  As  the  bureau  adds  new  cus- 
tomers in  the  San  Luis  service  area  and  the  State  signs  up  customers 
in  the  South  Bay  Aqueduct  service  area  and  along  the  San  Joaquin 
Valley-Southern  California  Aqueduct,  these  customers  too  will  be 
vitally  interested  in  the  Delta.  They  will  have  much  in  common  with 
the  interests  of  the  large  industries  in  the  Pittsburg-Antioch  area  of 
Contra  Costa  County  and  the  farmers  in  the  Delta. 

Judging  from  the  above,  the  problems  of  the  Delta  are  neither  local 
nor  isolated,  but  directly  or  indirectly  concern  most  of  the  water  in- 
terests of  the  State.  This  conclusion  cannot  be  escaped  irrespective  of 
exactly  which  projects  are  built  or  which  areas  are  served  with  water 
from  the  Delta. 


•  The  committee  formally  voted  to  prepare  a  directive  to  the  department  that  it  follow 
a  formula  of  local  co-operation  in  its  planning  work.  A  concurrent  resolution 
was  first  discussed  by  the  committee  but  subsequently  a  statute  was  suggested. 
Transcript  of  June  27,  19G0,  page  221. 
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The  Delta  is  a  part  of  the  greater  body  of  water  known  as  the  San 
Francisco  Bay.  The  Delta  and  any  major  physical  changes  affecting  it 
have  varying  relationships  to  recreational  and  commercial  navigation 
in  San  Francisco  Bay.  The  flows  from  the  Delta  carry  silt  into  San 
Francisco  Bay  and  influence  the  formation  of  shoals  and  dredging 
problems.  The  interaction  of  tide  stages  and  flood  peaks  determines  the 
flood  control  problems  of  the  Delta  and  the  eastern  part  of  the  Bay. 
The  flushing  action  of  Hood  peaks  as  they  sweep  into  San  Francisco 
Bay  and  the  quality  of  the  Delta  outflow  condition  aquatic  life  in  the 
Bay  area.  Finally,  and  perhaps  most  important,  the  location  of  any 
barriers  to  saline  intrusion  can  be  determined  only  after  full  analysis 
of  the  possible  locations  of  barriers  throughout  the  San  Francisco  Bay 
itself.  The  above  brief  mention  of  the  Delta  in  relationship  to  the  San 
Francisco  Ba}^  shows  that  the  Delta  is  directly  related  to  the  solution 
of  some  of  San  Francisco  Bay 's  important  problems. 

The  desirability  of  constructing  a  system  of  bay  barriers  and  whether 
these  control  structures  or  barriers  should  be  located  in  the  Delta  as 
proposed  by  the  Department  of  Water  Resources  or  elsewhere  is  not 
resolved.  Many  thoughtful  persons  propose  a  more  costly  and  compre- 
hensive set  of  barriers  than  is  included  in  the  department's  Delta 
Water  Project.'^  The  location  of  baj^  barriers  is  included  in  more  ex- 
tensive studies  being  made  by  the  San  Francisco  District  of  the  U.S. 
Corps  of  Engineers  at  the  San  Francisco  Bay  Model  located  in  Sausa- 
lito.  This  model  of  the  Bay  hydrologically  duplicates  problems  of  the 
Bay  to  permit  intensive  stud}^  in  miniature  form.  The  model  does  not, 
however,  include  the  Delta.  At  various  times  in  the  past  two  years  the 
Department  of  AVater  Resources,  the  Corps  of  Engineers,  and  other 
interested  agencies  have  discussed  the  desirability  of  co-operation  be- 
tween the  State  and  the  Corps  of  Engineers  to  add  the  Delta  to  the 
Bay  Model,  but  such  action  has  not  yet  been  taken.  The  model  can  be 
expanded,  the  space  is  available  and  the  phasing  out  of  certain  studies 
by  the  Corps  of  Engineers  creates  an  opportunity  to  join  the  efforts 
of  the  Department  of  AVater  Resources  and  the  Corps  of  Engineers  to 
make  a  fully  comprehensive  and  complete  analysis  of  the  Delta  problem. 

The  committee  recognizes  that  extensive  exchange  of  information 
takes  place  between  the  Department  of  AVater  Resources  and  the  Corps 
of  Engineers  and  that  relations  between  the  tM^o  agencies  are  good. 
However,  the  department  is  proceeding  with  analytical  studies  of  the 
Delta  problems  while  the  corps  is  proceeding  with  model  studies  of 
the  Bay.  It  does  not  serve  the  public  interest  to  continue  these  activities 
without  joining  them  fully  to  achieve  the  maximum  returns  from  the 
expenditure  of  public  funds  and  the  best  possible  co-ordination  _  of 
answers  and  recommendations.  The  committee  knows  of  no  opposition 


T  The  plan  of  the  late  John  Reber  and  the  Wetaer  Foundation  studies  both  propose 
an  elaborate  multiple  purpose  system  of  barriers  in  the  heart  of  the  San  Fran- 
cisco Bay.  Interest  in  the  Reber  plan  is  generally  credited  with  havins  brought 
about  the  present  Bay  Model  studies  of  the  U.  S.  Corps  of  Engineers.  The  earlier 
report  of  the  Water  Project  Authority  (see  note  4,  above)  rejected  barriers  m 
San  Francisco  Bay  in  favor  of  more  limited  control  structures  in  the  Delta. 
However,  the  U.  S.  Corps  of  Engineers  is  studying  several  locations  for  bay 
barriers  by  means  of  its  Bay  Model  at  Sausalito.  The  results  of  the  corps'  work 
will  not  be  published  until  December  1961.  In  the  meantime,  the  department's 
Delta  Water  Project  control  structures  have  incurred  opposition,  as  already  dis- 
cus.sed  in  this  report,  and  the  department  is  restudying  the  Chipps  Island  barrier 
which  the  Corps  of  Engineers  is  also  studying. 
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to  this  pro2)oScil  and  .stroiiyl}'  reconimeiids  that  such  action  be  under- 
taken immediately.** 

A  review  of  the  Water  Code,  appropriation  bills  and  other  legislative 
pronouncements  might  indicate  that  the  Department  of  Water  Ke- 
sources  has  the  responsibility  for  solving  all  the  problems  of  the  Delta. 
lIow(>ver,  upon  taking  a  broader  view  of  the  Delta's  problems,  the 
connitittee  found  that  such  responsibility  cannot  and  does  not  exist.  The 
department  is  the  nucleus  agency  around  which  cluster  various  studies 
by  other  state  agencies.  For  exam{)le,  fisheries  studies  are  being  made 
by  the  Department  of  Fish  and  Game  and  the  University  of  California 
and  the  Central  Valley  Regional  Water  Pollution  Control  Board  are 
participating  in  water  pollution  studies  of  the  San  Francisco  Bay  and 
the  Sacramento  River.  Some  state  agencies  have  inde]iendent  statutory 
authorities  aud  interests.  Among  tliese  agencies  are  the  Depailment  of 
l*ul)lic  Health,  the  Department  of  Fish  and  Game,  and  tlie  Division  of 
Beaches  and  Barks. 

In  the  San  Francisco  Bay  ^lodel  studies  there  is  a  similar  cluster  of 
federal  agencies  contributing  to  the  work  of  the  Corps  of  Engineers." 

«  The  attitude  of  the   Corps   of  Engineers  on  adcling  the   Delta  to  the  Bay  Model   is 
set  forth  below : 

"Honorable  Carley  V.  Porter,  Chairman 
Assembly  Intei-im  Committee  on  Water 
California  State  Legislature 
Room  ill't,  State  Capitol 
Sacramento,  California 

"Dear  Mu.  Portek  : 

"With  reference  to  your  letter  of  1  November  1960  and  supplementing  my 
letter  of  24  October  1960,  please  be  advised  that  within  the  limits  of  exi.sting 
authorities  the  Corps  of  Engineers  will  be  glad  to  co-operate  with  the  State 
of  California  in  any  studies  that  it  may  require.  If  the  State  desires  model 
studies  of  the  Sacramento-San  Joaquin  Delta  be  accomplished  at  our  Sau- 
salito  facility,  is  willing  to  bear  all  added  costs  attendant  therewith,  and 
can  delay  the  testing  program  so  as  will  not  interfere  with  nur  own  sched- 
ules, we  will  most  certainly  lend  all  possible  assistance  in  tliat  endeavor. 

"Kegulations  covering  work  to  be  performed  by  this  office  for  other  agen- 
cies reiiuire  specific  approval  by  the  Oflice  of  tlie  Chief  of  Engineers.  Such 
authoi'ity  will  be  requested  if  and  wlien  it  appears  that  the  study  is  definitely 
desired.  In  addition,  funds  to  cover  the  total  estimated  cost  of  the  work  or 
an  initial  increment  of  tlie  estimated  cost  based  on  an  approved  schedule  of 
payment  must  be  deposited  witli  the  installation  performing  the  work  (San 
Francisco  District)  before  any  obligation  oi-  expense  in  connection  with  the 
work  is  incurred.  When  funds  are  being  deposited  on  an  approved  schedule, 
no  obligations  or  expense  will  be  incurred  in  connection  with  the  work  in 
excess  of  funds  on  deposit. 

"Our  testing  program  at  Sausalito  is  currently  scheduled  for  continuation 
through  fiscal  year  1963.  Thus,  although  model  construction  could  be  initiated 
prior  to  that  time,  results  of  studies  of  Delta  salinity  and  water  transfer 
problems  could  not  be  foreseen  for  about  two  years  thereafter  or  1965  at  the 
earliest. 

"Construction  of  the  model  extension  would  require  about  12  months,  and 
could  begin  as  early  as  December  1961.  Tlydiaulic  and  salinity  verilication 
would  i-eiiuire  an  additional  12  months  and,  assuming  our  own  testing  pro- 
gram is  sufiiciently  advanced  and  peisoniicl  arc  available,  might  be  accom- 
plished (luring  the  period  Decemljer  1962  tlirough  December  196:?.  r>elta  tests 
could  then  be  initiated  in  .lanuary  196-1  and  conceivably  would  require  16 
months  to  complete. 

"Although  detailed  estimates  have  not  been  prepared,  it  is  possible  that 
the  cost  of  such  a  program  would  be  of  the  same  general  order  as  operation 
and  construction  of  a  separate  model  at  the  Vicksburg  Waterwa.vs  Experi- 
ment Station,  or  roughly  $27r),n00.  This,  of  course,  does  not  include  the  cost 
of   procuring   basic   i)hysical   data   re(|Uired    for  construction   and   verification. 

"If  the  ff>regoing  schedule  is  within  State  requirements  and  you  should  .so 
desire,  I  will  retiuest  the  San  Francisco  District  to  prepare  detailed  time  and 
cost  schedules. 

"Very  trulv  vours, 

"R.  G.  MacDoknell 
"Brigadier  Ceneral,  L'S.V 
"Division  Engineer" 

"Mr.   Reuben  Johnson  of  the  San   Francisco  District  testified  on   this  point  on  pages 
66  and  67,  transcript  of  June  28.  1960: 

"From  the  Department  of  Commerce  we  have  asked  for  an  economic  projec- 
tion of  the  Bay  area  as  to  its  development  up  to  the  year  2020.  That  report 
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Some  of  these  federal  ayeueies  have  tlicii-  ()\vii  statutory  responsibilities 
which  clearly  supersede  state  authority  in  such  matters  as  navij>ation, 
national  defense  implication  of  bay  barriei-s  or  funding  of  a  federal 
contribution  to  flood  control  in  the  Delta.'"  In  fact,  the  Bureau  of 
Reclamation,  by  virtue  of  its  operation  of  tiie  Central  Valley  Project, 
already  has  an  operational  and  proprietary  interest  in  the  Delta  which 
the  State  cannot  alter.  The  Corps  of  Engineers  Sacramento  District 
also  has  a  prime  interest  in  Delta  flood  control  problems.  Tlius  in  both 
the  Delta  and  the  San  Francisco  Bay  the  federal  agencies  have  inter- 
ests, constitutional  poAvcrs  and  operating  responsibilities  that  the  State 
cannot  disregard. 

At  the  local  level  the  Delta  counties,  most  notably  Contra  Costa  and 
San  Joaquin  Counties,  have  spent  substantial  sums  for  engineering 
studies,  gathering  data  and  economic  analyses  of  their  Delta  problems. 
Within  the  Delta  counties  there  are  many  reclamation  districts,  water 
districts,  associations,  land  owners,  industries,  boat  operators,  and 
recreationists  who  have  interests  in  the  Delta. 

Viewed  in  this  full  perspective  it  is  apparent  that  the  solution  to  the 
Delta  problems  is  not  in  the  hands  of  one  agency.  Even  with  all  the 
studies  being  made,  the  large  sums  being  spent  and  the  hard  work  of 
so  many  agencies  and  individuals,  an  important  link  is  missing.  There 
is  no  mechanism  for  the  comprehensive  solution  of  the  Delta  problems 
in  the  Delta's  broadest  context. 

DELTA  STUDY  COMMISSION 

Because  of  the  wealth  of  federal,  state  and  local  agencies  w'orking  on 
the  Delta  problems  or  having  responsibilities  in  the  Delta,  establishing 
any  type  of  a  co-ordinating  committee  which  would  provide  represen- 
tation for  each  agency  and  interest  seems  unworkable.  Perhaps  as  man}^ 
as  30  or  40  representations  would  be  required  on  the  co-ordinating 
committee.  Such  a  large  group  could  not  function  effectively.  In  addi- 
tion, any  solution  to  the  Delta  problems  w^hich  achieves  agreement 
among  all  interests,  but  which  is  technically  deficient,  may  be  worse 
than  no  solution.  Difficult  as  it  may  be  to  achieve  agreement  among  all 
interests,  the  engineering,  water  quality,  legal  and  fishery  problems 
are  equally  as  difficult  and  some  are  unique. 

The  committee  feels  that  a  Study  Commission  consisting  of  at  least 
seven  members  could  provide  the  machinery  to  solve  the  Delta  prob- 

is  just  coming-  out  now  in  July  and  it  has  some  very  interesting  information 
in  regard  to  how  this  Bay  area  consisting-  of  nine  counties  are  going  to 
develop  from  the  standpoint  of  growth  and  population  and  economic  develop- 
ment. We  have  also  contracts  with  the  Public  Health  Service  in  regard  to 
pollution  in  the  Bay  as  their  use  might  affect  the  pollution,  both  within  and 
without  barriers,  how  the  population  is  going  to  progress  as  time  goes  on  in 
connection  with  the  population  growth.  The  Pish  and  Wildlife  Service  is  also 
making  a  study  of  the  flsh  and  wildlife  aspects  of  bariiers.  They  are  con- 
cerning themselves  primarily  with  barriers  and,  of  course,  that  does  include 

tllG   6ffGCt   in   tllG  Dsltcl  RFGR. 

"We  also  have  called  in  the  Department  of  Agriculture  for  studies  on  the 

use  of  marsh  and  tidelands  for  agricultural  purposes  if  they  were  reclaimed, 

the   evaporation   and   transpiration   of   fresh   water   lakes,   and    several   other 

features  that  they  have  supplied   information  on,   and  we  have  also   utilized 

the    expert    services    of    the    United    States    Geological    Survey    and    also    the 

Bureau  of  Reclamation." 

'"  No  dikes  or  other  obstructions  to  the  navigable  capacity  of  the  waters  in  the  Delta 

or    in    the    San    Francisco    Bay    could    be    constructed    by    the    State    without    the 

approval    of    the    Chief    of    Engineers    and    the    Secretary    of    the    Army    (see    33 

U.S.C.A.  401  and  403).  The  powers  of  the  United  States  with  respect  to  controlling 

the  navigability  of  waters  are  derived  from  the  commerce  clause    (CI.   3,  Sec.   8, 
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lems.^^  Appointment  to  the  commission  should  be  based  upon  specific 
qualification  requirements  such  as  contained  in  the  Water  Code  sections 
for  selecting  members  of  the  State  Water  Rights  Board.  A  reasonable 
breakdown  of  the  qualifications  of  the  seven  members  might  be  as  fol- 

Art.  I)  of  the  United  States  Constitution  and  are  supreme  over  any  powers  of 
a  state  (Art.  VI,  U.  S.  Constitution). 
"  A  study  commission  has  been  established  by  Congress  to  deal  with  complex,  multi- 
agency  problems  in  the  southeastern  states  (see  U.  S.  Study  Commission  for 
South  Carolina,  Georgia,  Alabama  and  Florida,  page  1221,  hearings  before  the 
Subcommittee  of  the  Committee  on  Appropriations,  House  of  Representatives, 
liighty-sixth  Congress,  Second  Session,  Part  I,  Civil  Functions,  Department  of 
the  Army)  and  in  Texas  (see  U.  S.  Study  Commission  for  Texas,  same  source, 
page  1232). 

The  two  U.  S.  study  commissions  differ  from  the  proposal  for  a  Delta  Study 
Commission  in  that  (1)  both  have  substantial  budgets  to  pay  for  work  which 
is  not  being  done  by  existing  federal  or  state  agencies,  (2)  both  are  organized 
upon  the  basis  or  representation,  because  in  the  case  of  the  Texas  Study  Com- 
mission, full  representation  can  be  achieved  by  appointing  only  16  members, 
(3)  the  problems  appear  to  be  less  difficult  technically  than  in  the  Delta  and 
more  nearly  like  the  usual  work  in  comprehensive  planning,  and  (4)  the  states 
involved  do  not  have  the  initiative  or  the  special  interest  that  California  has  in 
its  Delta,  which  Delta  lies  within  the  State's  borders. 

The  following  material  is  quoted  from  the  budget  justification  of  the  U.  S. 
Study  Commission  for  Texas   (page  1233  of  above  source)  : 

"The  U.  S.  Study  Commission — Texas  was  established  in  August  1958  to 
make  a  comprehensive,  integrated,  and  co-operative  investigation,  study,  and 
survey  in  connection  with — and  in  promotion  of — the  conservation,  utiliza- 
tion, and  development  of  the  land  and  water  resources  of  the  Neches,  Trinity, 
Brazos,  Colorado,  Guadalupe,  San  Antonio,  Nueces,  and  San  Jacinto  River 
basins  and  intervening  areas  in  Texas.  The  commission  is  further  cliarged 
with  formulating  and  submitting  to  the  President  for  transmission  to  the 
Congress  a  basic,  comprehensive,  and  integrated  plan  of  land  and  water 
resources  development  for  this  area. 

"The  original  legislation  provided  for  a  commission  of  14  members,  13 
of  whom  were  appointed  by  the  President  on  December  IS,  1958.  Amendatory 
legislation  enacted  in  19  59  increased  the  membership  of  the  commission  to 
16.  Two  members  were  appointed  by  the  President  on  December  3,  1959, 
leaving  only  one  commissioner,  who  will  represent  the  Texas  Board  of  Water 
Engineers,  still  to  be  appointed.  The  15  commissioners  who  have  been  named 
are  the  chairman,  who  was  appointed  from  the  entire  area,  six  from  federal 
departments  and  agencies  having  jurisdiction  in  land  and  water  resource 
planning,  and  one  from  each  of  the  eight  river  basins. 

"The  legislation  creating  the  U.  S.  Study  Commission — Texas  represents 
a  new  approach  to  land  and  water  resource  planning.  Under  the  authority 
given  tlie  commission,  there  are,  for  the  first  time,  no  inhibitions  or  restric- 
tions on  full  consideration  of  all  possibilities  in  tlie  formulation  of  a  develop- 
ment plan  for  the  area.  The  approach  thus  far  has  worked  well,  and  the 
desire  for  a  collaborative  effort  by  all  state  and  federal  agencies  concerned 
with  land  and  water  resource  planning  in  the  area  has  been  realized.  Many 
state  and  local  agencies  and  interests  are  co-operating  actively  and  whole- 
heartedly in  the  collection,  submission,  and  analysis  of  data  essential  to 
sound  planning. 

"Appointment  of  si.x  commissioners  from  federal  departments  and  agencies 
has  brought  to  the  commission  a  vast  store  of  knowledge,  experience,  and 
skill  from  the  regular  departments  and  bureaus  of  the  federal  government. 
The  work  of  the  commission  is  being  expedited  by  the  availability  of  the 
resources  and  facilities  of  these  agencies  and  V)y  the  co-operation  which  has 
been  given  it  in  carrying  out  its  assignment.  The  commissioners  from  federal 
agencies,  by  reason  of  their  special  status,  are  free  to  bring  to  bear  on  the 
overall  problem  all  of  the  knowledge  and  experience  which  they  have 
acquired  through  many  years  of  service,  without  being  subject  to  any  limita- 
tions imposed  upon  their  agencies  by  law  or  regulation.  They  are  in  a  posi- 
tion to  point  out  clearly  any  conflicts  or  inconsistencies  among  the  laws  and 
procedures  regulating  the  agencies. 

"Beyond  this,  the  legislation  and  the  procedures  governing  the  study 
which  this  commission  has  been  directed  to  make  brings  into  the  planning 
for  the  first  time,  as  equal  partners,  representatives  of  the  state  and  local 
agencies.  This  is  proving  of  great  assistance  to  the  commission  and  should 
contribute  immeasurably  to  the  usefulness,  soundness,  and  acceptability  of 
the  development  i)lan  which  the  commission  expects  to  submit  to  the  Presi- 
dent and  the  Congress. 

"The  commission  held  eight  meetings  during  1959  in  Houston,  Texas, 
whore  it  has  established  its  headtiuarters.  It  is  directing  its  efforts  toward 
completion  of  its  report  within  three  years  from  the  date  of  its  organization 
meeting  in  Houston  on  January  5,  1959.  When  this  assignment  is  completed, 
the  commission  automatically  will  pass  out  of  existence.  Its  status  thus  is 
•liffereiit  from  that  of  other  federal  agencies  which  have  submitted  iilans 
of  a  similar  nature  in  the  past.  It  will  have  no  responsibility  for  construc- 
tion. It  will  have  no  incentive  to  seek  authorization  anil  adoption  of  the 
plan  It  will  submit  in  order  to  stay  in  business  and  establish  another  con- 
struction bureau  in  the  federal  structure.  Although  it  Is  expected  that  the 
commission's    renort     will     recommfiicl     the    construction     of    certniii     control 
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lows :  two  engineers,  one  water  rights  attorney,  one  water  quality  spe- 
cialist, an  economist  specializing  in  navigation  and  recreation,  a  fisheries 
biologist  and  a  lay  person  as  chairman.  A  membership  of  seven  com- 
missioners seems  to  be  the  minimum  necessary  to  include  the  technical 
fields  of  knowledge  required.  At  the  same  time  it  is  perhaps  as  large  as 
any  working  group  should  be  in  order  to  function  effectively. 

The  Delta  Study  Commissioners  should  expect  to  devote  at  least  half 
time  to  this  work  and  should  be  given  a  clear  mandate  to  complete  their 
work  within  a  specified  period  of  about  two  years  after  which  the 
Study  Commission  would  automatically  be  terminated. 

It  is  apparent  from  the  large  sums  of  money  already  being  expended 
by  federal,  state  and  local  agencies,  that  there  is  no  deficiency  in  fund- 
ing or  staffing  for  technical  studies  and  gathering  of  data.^-  The  pri- 
mary duty  of  the  Study  Commission,  therefore,  must  be  to  analyze, 
compare,  and  integrate  prior  studies  and  the  work  now  being  done  so 
as  to  define  an  objective  around  which  a  comprehensive,  compatible 
solution  can  be  formulated.  The  commission  need  not  have  an  inde- 
pendent staff,  but  should  request  federal  agencies  and  direct  state  agen- 
cies to  modify  their  studies,  eliminate  duplication  and  co-ordinate  their 
approaches  to  provide  a  compatible  end  result.  It  may  be  that  the  com- 

works,  it  will  be  the  responsibility  of  others  to  work  out  the  refinements  of 
design,  to  construct  them,  and  to  operate  them. 

"The  work  plan  of  the  commission  may  be  divided  into  three  stages.  The 
first  involves  the  review,  collection,  study,  and  analysis  of  data.  The  second 
will  require  the  formulation  of  alternative  development  plans  for  the  indi- 
vidual river  basins  and  intervening  areas.  The  third  will  involve  the  formula- 
tion of  alternative,  integrated,  area-wide  plans ;  the  selection  of  the  plan 
to  be  recommended  ;  and  the  preparation  of  the  commission's  report. 

"The  commission  has  determined  that  its  staff  will  be  kept  small  but  will 
be  composed  of  highly  qualified,  objective  professional  people.  It  now  con- 
sists of  20  highly  qualified  engineers  and  conservationists,  and  six  adminis- 
trative personnel.  It  is  anticipated  that  the  staff  will  not  exceed  50  mcludmg 
consultants  and  part-time  personnel.  .     . 

"Although  much  of  the  work  will  be  performed  for  the  commission  by 
other  agencies,  particularly  in  the  first  and  second  stages,  it  will  be  carried 
out  in  close  collaboration  with  the  commission's  own  staff  which  will  be 
responsible  for  co-ordination,  checking  on  progress  of  the  work,  and  the 
monitoring  of  commission  policy.  In  order  that  the  commission's  assignment 
may  be  completed  as  expeditiously  as  possible,  first-stage  planning  work 
has  been  initiated  and  pressed  as  vigorously  as  staff  recruitment  and  avail- 
ability of  funds  permit.  ,  ^      ,        ,  .     ..        ,     ,       <. 

"Generally  the  duties  of  the  staff  are  to  take  a  fresh,  objective  look  at 
all  of  the  procedures  currently  being  used  by  the  planning  agencies;  and, 
where  necessary,  to  determine  alternative  methods  for  accomplishing  the 
same  purposes ;  to  review,  analyze  and  study  basic  data  and  reports  that 
are  currently  available  ;  and  to  assist  the  commission  in  filling  any  gaps  or 
deficiencies  that  exist  in  these  data,  in  formulating  alternative  development 
plans,  and  in  preparing  its  report.  ,  ,  ,  i  *      ,i„,.;„^ 

"The  commission's  greatest  organizational  problem  has  been  to  devise 
means  of  utilizing  not  only  the  results  of  earlier  studies  and  the  data  gath- 
ered and  accumulated  at  various  places  around  the  State,  but  also  the 
know-how  that  had  been  developed,  particularly  in  some  of  the  majoi  tefleral 
agencies.  This  problem  was  solved  by  the  establishment  of  two  tjpes  of 
committees,  a  planning  co-ordinating  committee  and  a  number  of  collabora- 
tion groups.  Functionally,  these  committees  provide  channels  foi  max  mum 
co-operation  and  participation  in  the  commission  s  work  oy  all  tederai  ana 
state  agencies  concerned  with  land  and  water  resource  planning  in  the 
study  area." 
^  For  example,  the  Department  of  Water  Resources  has  budgeted  for  fiscal  year 
1960-61  the  following  expenditures  for  work  related  to  the  Delta: 

Salinity  Control   Barrier ^^-7'?J1 

Delta  Levees  Investigation ci'r^i 

Western  Delta  Studies qri  sq^ 

Staging  and  Programming* io^'ao'c 

Central   Valley   Operation* -— oo'Irofi 

Sacramento  Valley   Seepage  Investigation*. ^oc«79 

San  Joaquin  Valley  Drainage  Investigation* ooo'k^T 

<S^^^nr^^^.,-,tr^    T)i,rQT-    TKTcfar    Pnll  1 1 1 1  o ll     SllTveV 40.5,0(i 


Sacramento  River  Water  Pollution  Survey 

Trial  Distribution,   Sacramento  River* 

Sacramento-San    Joaquin    Water    Supervisu 
Only  a  part  of  this  money  will  be  spent  in  the  Delta 


Trial  Distribution,   Sacramento  River*__-_— onn'olr 

Sacramento-San    Joaquin    Water    Supervision*^     ^uo,suj 
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mission  should  have  a  small  amount  of  money  to  pay  for  any  work 
that  cannot  be  covered  by  existing  agencies,  but  such  a  need  should  be 
minor. 

The  State  should  leave  the  way  open  for  federal  participation  in  the 
Delta  Study  Commission,  possibly  by  sharing  the  eosts  or  permitting 
the  federal  government  to  select  several  of  the  commissioners.  However, 
securing  authorization  for  federal  participation  from  Congress  will 
take  time  and  cause  delays.  Since  the  concept  of  the  Delta  Study  Com- 
mission is  one  of  membership  based  upon  knowledge  and  skills  rather 
than  representation,  the  need  for  federal  participation  actually  may  be 
more  desirable  for  reasons  of  harmony  than  it  is  essential  to  the  func- 
tioning of  the  commission. 

The  Delta  Study  Commission  should  hold  public  hearings  to  inform 
the  public  and  Delta  interests  of  the  technical  considerations  the  com- 
mission finds  which  limit  or  condition  solutions  to  the  Delta  problems. 
Hearings  should  also  be  held  to  receive  statements  from  all  local  and 
statewide  interests  on  their  problems  and  desires  as  they  relate  to  the 
Delta.  The  purpose  of  the  hearings  should  be  to  mutually  acquaint  the 
commissioners,  the  public,  the  local  and  statewide  interests  and  all 
involved  agencies  of  government  with  both  the  technical  limiting  con- 
ditions on  Delta  solutions  and  the  desires  of  the  Delta  and  other  inter- 
ests. This  exchange  of  information  should  clarify  the  i.ssue  and  encour- 
age agreement  through  an  understanding  of  each  other's  problems  as 
well  as  the  extent  to  which  individual  problems  and  local  desires  can 
be  resolved  within  the  overall  framework  of  a  comprehensive,  techni- 
cally competent  solution  of  the  Delta  problems.  At  the  completion  of 
its  work,  the  Study  Commission  should  prepare  a  report  with  a  recom- 
mended program  which  will,  as  nearly  as  possible,  resolve  all  differ- 
ences. 

The  Study  Commission  should  devote  its  energies  to  constructive 
analysis  and  comprehensive  solutions  of  the  Delta  problems.  To  do  this, 
it  should  be  assisted  in  gathering  and  interpreting  information,  or 
.securing  information  not  now  available,  by  a  group  of  liaison  members. 
Kat-h  liaison  member  should  be  appointed  by  and  should  represent  one 
of  the  principal  agencies  or  groups  interested  in  the  Delta.  There  would 
probably  be  30  or  40  liaison  members  who  could  be  organized  by  the 
commission  into  subject  matter  groups  to  meet  with  the  commissioners. 
The  duties  of  a  liaison  member  in  most  ca.ses  would  not  be  full  time 
and  would  require  that  only  part  of  his  time  be  devoted  to  Study  Com- 
mi.ssion  activities.  The  work  of  the  liaison  members  and  the  commis- 
sion's hearings  should  be  the  media  by  which  the  Delta  interests  and 
governmental  agencies  communicate  with  the  commission.  The  liaison 
members  and  the  hearing  process  compensate  for  the  fact  that  a  study 
commission  based  upon  representation  would  be  unwieldy  and  lacking 
in  the  necessary  technical  skills  to  be  effective. 

The  State's  water  program,  and  indeed  progress  on  many  water 
problems  in  the  Central  Valley,  depends  heavily  upon  a  solution  to 
the  Delta  problems.  The  committee,  therefore,  recommends  the  addition 
of  the  Delta  to  the  San  Francisco  Bay  Model  which,  in  itself,  will  be 
a  major  move  in  co-ordinating  the  Delta  work  of  state  and  federal  agen- 
cies, and  the  establishment  of  a  Delta  Study  Commission  as  the  only 
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presently  ascertainable  constructive  steps  which  liold  potential  for  the 
solution  of  the  intricate,  inter-related  problems  of  the  Delta.  The  report 
and  the  recommendations  of  the  Delta  Study  Commission  must  result 
in  a  solution  to  the  Delta's  problems  which  will  protect  the  interests 
of  all  parties,  meet  the  technical  requirements,  be  within  the  existing 
requirements  of  law,  be  financially  feasible  and  merit  the  support  of 
all  federal,  state,  and  local  agencies  of  government. 

THE  DELTA  POOL  CONCEPT 

The  Department  of  Water  Resources  has  developed  the  Delta  Pool 
Concept  as  a  means  of  handling  many  difficult  financial  problems  in- 
volved in  operating  the  Delta  as  a  physical  pool  from  which  the  State 
Water  Facilities  secure  their  water.  Data  on  the  Delta  Pool  Concept 
has  not  been  set  forth  in  detail  by  the  department  but  certain  principles 
are  contained  in  the  department's  water  service  contract  signed  by  the 
Metropolitan  Water  District  of  Southern  California  ou  November  4, 
1960. 

As  a  minimum  the  department's  pooling  concept  involves  combining: 
(1)  certain  allocated  costs  for  water  conservation  features  at  the  Oro- 
ville  Dam  and  Reservoir  which  store  water  to  supplement  those  natural 
flows  which  are  already  available  at  no  cost  in  the  Delta;  with  (2)  costs 
of  certain  features  of  the  Delta  Water  Project  designed  to  protect  the 
water  in  transportation  across  the  Delta  or  salvage  water  now  used  for 
salinity  repulsion.  On  top  of  this  minimum  pooling  the  department  has 
also  added:  (3)  certain  allocated  costs  of  the  San  Luis  Dam  and 
Reservoir  amounting  to  about  $115,000,000;  and  (4)  the  costs  of  Grizzly 
Vallc}'  and  Frenchman  Projects  on  the  Upper  Feather  River.  Even- 
tually the  department  will  add  costs  of:  (5)  such  other  projects  as  may 
be  constructed  in  the  future  to  replenish  water  supplies  in  the  Delta, 
including:  (6)  any  local  upstream  projects  constructed  as  part  of 
future  major  storage  projects. 

These  six  pooled  costs  are  to  be  met  by  revenues  received  from  the 
sale  of  watc  and  power  at  or  above  the  Delta.  A  $2  per  acre-foot  power 
credit  is  added,  which  is  equivalent  to  the  so-called  surplus  poAver 
revenues  at  Oroville.  A  separate  surcharge  equivalent  to  the  power 
credit  is  added  to  lands  in  single  ownership  exceeding  160  acres  as 
part  of  the  charge  for  moving  water  from  the  Delta  to  the  point  of  use. 
These  costs  are  proposed  to  be  repaid  by  a  Delta  Water  Charge  based 
on  average  costs  which,  during  the  repayment  period,  will  return  all 
costs  minus  the  power  credit.  A  single  price  is  paid  for  water  by  all  the 
State 's  customers  receiving  water  from  the  Delta  or  from  any  state  pro- 
ject upstream  from  the  Delta.  The  Delta  Water  Charge  is  expressed  in 
the  contract  by  a  complex  mathematical  formula. ^^ 

The  Committee  considered  three  basic  principles  involved  in  the 
Delta  Pool  Concept.  The  first  was  the  department 's  distinction  between 
transportation  and  conservation  facilities.  The  department's  concept  of 
the  Delta  Pool  is  that  it  includes  the  facilities  required  to  conserve 
water  for  export  plus  all  other  facilities  not  a  part  of  the  acqueduct 
delivery  system.  Facilities  required  to  transport  water  are  included 

'3  The  computation  of  the  Delta  Water  Charge  and  the  formula  to  be  applied  are  con- 
tained in  Article  22  of  the  contract  the  department  signed  with  the  Metropolitan 
Water  District,  dated  November  4,  1960. 


20  ASSEMBLY   INTERIM    COMMITTEE   OX   WATER 

in  a  transportation  charge  which  covers  the  principal,  interest,  opera- 
tion, maintenance  and  replacement  costs  of  aqueducts,  pumps,  tunnels, 
etc.,  used  in  the  transportation  of  water  from  the  Delta.  The  transpor- 
tation charge  paid  by  each  water  purchasing  agency  is  based  directly 
upon  the  costs  of  its  individual  service.  The  department's  distinction 
between  conservation  and  transportation  appears  to  be  too  broad  a 
classification  for  good  contact  administration  and  has  led  to  difficulties 
when  the  resulting  classification  varied  from  the  facts. 

For  example,  at  the  committee's  ]\lay  4  hearing  in  Oakland  the  de- 
partment explained  that  because  the  Delta  Water  Project  salvages  cer- 
tain flows  now  used  for  salinity  repulsion  and  also  transports  water 
across  the  Delta,  it  is  a  conservation  facility.  The  department  further 
explained  that  the  San  Luis  Dam  and  Reservoir  with  2,100,000  acre- 
feet  of  storage  is  a  transportation  facility.  The  committee  had  consider- 
able difficulty  in  understanding  this  approach.  Subsequently  in  Berkeley 
on  June  28,  the  department  presented  a  revised  analysis  which  showed 
that  all  the  State's  costs  of  approximately  $115,000,000  for  San  Luis 
Dam  and  Reservoir  and  related  aqueduct  and  pumping  plants  were 
charged  to  the  Delta  Pool  as  conservation  facilities.  These  San  Luis 
costs  were  also  added  to  the  Delta  Pool  in  the  contract  signed  with  the 
]\Ietropolitan  Water  District  by  means  of  definition  of  the  Delta  Pool 
contained  in  Article  22(e). 

As  a  result  the  department  now  classifies  all  State  Water  Facilities 
from  San  Luis  Dam  and  Reservoir  to  Frenchman  Dam  inclusive  as 
conservation  facilities,  except  for  the  South  and  North  Bay  Aque- 
ducts.^^ The  South  Bay  Aqueduct  water  users,  however,  protested  to 
the  committee  that  if  San  Luis  Dam  and  Reservoir  is  a  conservation 
facility  and  is  not  to  be  paid  for  dircetl}^  through  the  transportation 
charge  but  is  to  be  charged  into  the  Delta  Pool,  so  should  the  Del  Valle 
Dam  and  Reservoir  on  the  South  Bay  Aqueduct,  since  it  fulfills  a 
similar  role. 

Other  unusual  results  occur  from  the  classification.  The  State's  cus- 
tomers along  the  Feather  River  below  Oroville  and  at  the  Upper 
Feather  River  projects  will  pay  a  price  for  water  which  includes  the 
San  Luis  Dam  and  Reservoir,  the  Delta  Water  Project  and  also  the 
cost  of  pumping  water  into  the  San  Luis  Reservoir.  The  price  charged 
these  customers  has  no  relationship  to  the  cost  of  tlie  service  they  get. 
In  fact,  testimony  presented  to  the  committee  at  Portola  by  the  depart- 
ment indicates  that  irrigation  revenues  from  the  Frenchman  project 
will  repay  only  about  one-third  of  the  Frenchman  construction  costs 
allocated  to  irrigation.^'*  The  remaining  two-thirds  will  not  be  repaid 
by  Frenchman  water  users  but  will  represent  a  subsidy  through  the 
operation  of  the  Delta  Pool. 

'•  Any  reference  to  conservation  facilities  and  their  costs  should  be  understood  to 
exclude  all  facilities  designated  for,  or  costs  not  allocated  to  water  supply  pur- 
po.ses  such  as  flood  control,  navieation,  fisheries,  etc. 

'*  In  testimony  contained  on  page  A-IGS  of  the  committee's  report,  "Economic  and 
Financial  Policies  for  State  Water  Projects,"  February  1,  19G0,  the  department 
Informed  the  committee  that  about  55  percent  of  the  $1.', 500. 000  costs  for  the 
Fr<'ncliman  Project  would  be  allocated  to  irrigation,  or  ?  1,375, 000.  In  testimony 
contained  on  pa^e  18.  transcript  of  September  13,  IflfiO,  tlie  department  stated 
•••  •  •  thg  Frenchman  Project  service  area  with  a  yield  now  estimated  at  9,100 
acre  feet  •  •  •  would  produce  a  Kross  annual  revenue  at  $n.50  per  acre  foot 
of  $33,000  •  •  •  Over  a  50-year  period  •  •  •  this  would  amount  to  a  repay- 
ment of  $430,000  of  capital  cost  •   •   •"  This  is  a  repayment  of  about  one-third. 
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The  committee  has  been  unable  to  find  a  logical  basis  for  classifying 
all  project  facilities  as  either  conservation  or  transportation  facilities. 
Certain  facilities  may  be  either  transportation  or  conservation  or  a 
combination  of  both,  irrespective  of  the  department's  overall  classifica- 
tion. The  department's  arbitrary  classification,  when  used  as  the  basis 
of  a  pricing  system,  defeats  the  principle  that  beneficiaries  should  pay 
for  the  services  they  receive  and  creates  a  category  of  project  customers 
who  i)ay  for  water  on  a  basis  which  has  little  relationship  to  their  costs. 
While  this  may  be  financially  advantageous  to  some  customers  it  is 
equally  disadvantageous  to  others  and  tends  to  obscure  any  subsidies 
which  may  occur.  Later  in  this  report,  the  committee  suggests  a  more 
limited  approach  to  pooling  and  the  problem  of  classification  of  facili- 
ties. 

The  committee,  as  a  second  matter,  made  an  effort  to  ascertain 
whether  the  facilities  proposed  to  be  included  in  the  Delta  Water 
Charge  are  equally  required  at  this  time  or  whether  some  of  them  might 
be  delayed  or  reduced  in  scope  in  a  manner  beneficial  to  all.  The  water 
pumped  from  the  Delta  during  the  first  years  of  project  operation  in- 
volves no  cost  at  the  Delta  prior  to  diversion  and  the  only  expenditures 
for  regulation  will  be  below  the  Delta. ^^'  The  committee  attempted  to 
determine  why  the  department  proposed  to  charge  for  unregulated 
water  at  the  Delta  in  the  early  years  of  project  operation  and  why  any 
reduction  of  capital  expenditures  for  the  Delta  Pool  facilities  in  the 
early  years  of  project  operation  does  not  reduce  the  department's  Delta 
Water  Charge. 

The  report  of  Charles  T.  Main,  Inc.,  clearly  states  that  the  comple- 
tion of  Oroville  Dam  is  not  necessary  for  water  supply  purposes  until 
1982,  and  that  constructing  it  before  then  will  introduce  financing 
problems. ^^  Under  these  circumstances  a  delay  in  Oroville  would  cer- 
taiuly  reduce  the  initial  investment  in  the  Delta  Pool  facilities  and, 
therefore,  might  reduce  the  initial  cost  of  the  Delta  water  but  this 
would  be  at  the  expense  of  flood  control.  The  committee  consecpiently 
attempted  to  find  out  from  the  U.S.  Corps  of  Engineers  and  the  De- 
partment of  Water  Resources  what  steps  might  be  taken  to  provide 
alternate  or  interim  flood  control  along  the  Feather  River  because  it 
felt  that  a  delay  in  constructing  Oroville  Dam  for  water  supply  should 
not  result  in  a  delay  in  providing  flood  control.  However,  work  on 
planning  an  interim,  low-level,  flood  control  dam  at  Oroville  which 
could  be  later  built  to  full  size  had  not  progressed  to  the  point  that  a 
decision  on  this  and  other  possible  atlernatives  could  be  made.   The 

I"  The  Director  of  Water  Resources  informed  the  committee,  page  395,  transcript  of 
November  6,  1959,  "The  problem  I  think  *  *  *  involves  these  unregulated  sur- 
plus waters  (in  the  Delta).  Were  we  not  to  attempt  to  conserve  those  waters, 
even  though  they  may  not  be  a  coinpletely  firnn  supply  in  the  accepted  sense 
of  the  term,  tlie  water  which  would  in  those  cases  be  sent  to  Southern  California 
would  be  much  more  expensive  than  the  figure  that  we  have  quoted  because  the 
water  which  we  conserve  from  this  unregulated  surplus  hasn't  cost  anybody 
anything  up  to  the  point  of  diversion  from  the  Delta.  It  is  free  at  that  point. 
We  firm  that  up  with  regulated  releases  fi'om  the  upstream  storage."  If  upstream 
storage  is  not  needed  for  water  conservation  until  1982  as  indicated  by  Charles 
T.  Main,  Inc.,  then  tlie  initial  water  supplies  at  the  Delta  should  cost  nothing. 
The  necessary  regulation  is  provided  at  San  Luis  for  the  San  Joaquin  Valley- 
Southern  California  Aqueduct  and  at  Del  Valle  for  the  South  Bay  Aqueduct. 
Costs  of  these  reservoirs  are  clearly  related  to  the  customers  they  serve. 

I' See  Final  Report  of  Charles  T.  Main,  Inc.,  dated  October,  1960,  pages  9-1  and  3-2. 
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delivered  in  1968,  or  General  Fund  borrowing  of  $17.09  per  acre-foot 
assuming  a  price  of  $3.50  per  acre-foot,  compared  to  the  department's 
Delta  Water  Charge  of  $3.50  plus  a  General  Fund  borrowing  of  $85 
or  a  total  of  $88.50  in  the  same  year. 

The  lower  cost  per  acre-foot  in  the  committee's  actual  cost  approach 
is  probably  due  to  minimizing  the  facilities  to  be  included  in  the  Delta 
Water  Charge.  The  method  of  computing  the  price  for  water  really 
makes  little  difference  so  long  as  it  returns  annually  in  full  the  costs 
which  the  State  incurs  and  in  the  long  run  these  costs  are  controlled 
by  the  investment  made.  The  department's  pricing  formula  is  really 
a  ceiling  until  1970;  and  because  thereafter  it  is  an  average,  it  bears 
no  relationship  to  the  annual  costs  the  State  must  somehow  meet  during 
the  initial  years  of  project  operation.  The  committee's  actual  annual 
cost  approach  serves  to  clarify  the  true  costs  including  General  Fund 
borrowing.  The  department's  approach  facilitates  including  large  capi- 
tal investments  in  the  Delta  Water  Charge  on  the  basis  that  they  will 
eventually  be  paid  out  by  tlie  project.  It  should  be  pointed  out  that  the 
resulting  interim  borrowing  from  the  General  Fund  is  an  added  expense 
to  the  taxpayers.  The  committee  concludes  that  the  method  of  comput- 
ing the  Delta  AVater  Charge  should  be  restudied  and  consideration 
given  to  making  it  more  responsive  to  savings  in  the  Delta  Pool  invest- 
ment and  to  minimizing  the  burden  on  both  the  project  customers  and 
the  General  Fund. 

A  third  concern  of  the  committee  in  the  Delta  Pool  Concept  arises 
from  the  spreading  of  the  so-called  Oroville  surplus  power  revenues  to 
reduce  the  price  of  water  at  the  Delta.^*-^  It  is  clear  from  the  testimony 
of  the  Department  of  Water  Resources  that  the  Delta  Pool  as  envi- 
sioned by  the  department  will  require  borrowing  from  the  General  Fund 
in  an  amount  of  $60,000,000  during  the  first  eleven  years  of  project 
operation.  Even  under  the  favorable  conditions  which  the  committee 
evaluated  some  General  Fund  borrowing  will  exist  but  Avill  be  mini- 
mized. If  the  demand  for  water  is  less  than  the  department  estimates, 
the  department's  estimate  of  borrowing  from  the  General  Fund  may 
increase.  It  should  be  understood  that  whenever  the  revenues  from 
water  sales  do  not  cover  the  true  Delta  Pool  costs,  the  use  of  so-called 
surplus  power  revenues  to  further  reduce  the  price  for  water  only 
diverts  the  power  revenues  to  the  benefit  of  the  water  users  to  reduce 
water  prices  instead  of  being  used  to  repaj'  project  costs. 

If  the  construction  of  Oroville  is  delayed  as  recommended  in  the 
Interim  Report  of  Charles  T.  Main,  Inc.,  or  an  interim  flood  control 
project  is  constructed  at  Oroville,  there  will  be  no  power  revenues  dur- 
ing the  first  two  decades  of  operation.  Under  these  circumstances  any 
reduction  in  the  Delta  Pool  Charge  based  upon  so-called  surplus  power 

«*  The  department  proposes  to  spread  the  so-called  surplus  power  revenues  from 
Oroville  evenly  over  each  acre-foot  of  water  sold  at  the  Delta  price.  The  State 
will  have  no  customers  who  do  not  pay  at  least  the  Delta  price.  Therefore,  the 
Delta  Pool  is  not  essential  to  spreading  these  power  revenues,  because  all  cus- 
tomers benefit  equally  for  each  acre-foot  of  water  purchased.  Power  revenues 
are  actually  received  in  the  proportion  that  annual  water  purchases  bear  to  the 
so-called  surplus  power  revenues  available  in  anj'  given  year.  Subparagraph 
30(c)  of  the  contract  establishes  the  amount  of  the  surplus  power  revenues  at 
$2  per  acre  foot  until  the  beginning  of  power  generation  at  Oroville  at  which 
time  the  rate  is  to  be  recomputed  according  to  a  formula  provided. 
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revenues,  -will  not  be  funded  by  po-\vcr  revenues,  but  will  only  increase 
the  borrowing  from  the  General  Fund.^^ 

In  summary,  the  committee  feels  that  the  concept  of  a  Delta  Pool 
should  be  limited  to  spreading  the  costs  and  revenues  involved  in  pro- 
viding water  at  the  Delta  for  export  purposes.  The  justification  for 
financial  pooling  lies  in  averaging  out  the  costs  of  water  at  the  Delta 
for  all  of  the  State's  customers  served  from  water  physically  pooled 
at  the  Delta.  This  is  necessary  because  the  physical  pooling  of  water 
at  the  Delta  makes  it  either  impossible  or  unreasonable  to  isolate  costs 
for  each  customer.  In  addition,  the  inability  of  the  State  to  secure  a 
firm  water  right  because  of  the  prior  rights  given  to  areas  of  origin  by 
state  law  means  that  a  project  cannot  in  the  long  run  be  tied  to  a 
specific  source  of  water  but  must  operate  with  a  replenishable  pool. 

The  committee  recommends  that  the  Delta  Pool  Concept  should  in- 
clude only  pooling  of  water  at  the  Delta  for  export  and  providing 
replenishment  of  the  Delta  Pool.  If  this  is  done,  it  is  immaterial 
whether  San  Luis  Dam  and  Reservoir  is  classified  as  a  conservation  or 
transportation  facility.  The  important  consideration  is  that  it  serves 
only  those  customers  south  of  San  Luis  and  its  costs  should,  therefore, 
be  borne  entirel}^  by  them  and  not  spread  over  customers  north  of  the 
Delta  who  receive  no  service  or  benefit  from  San  Luis.  The  Delta  Pool 
should  both  physically  and  financially  be  limited  to  those  who  directly 
secure  a  water  supply  from  the  Delta  and  should  include  only  the 
Delta  Water  Project  and  upstream  storage  facilities  needed  to  supply 
water  to  the  Delta.  Customers  upstream  from  the  Delta  should  pay  for 
only  the  costs  of  the  facilities  which  serve  them.  Any  surplus  power 
benefits  can  be  spread  as  desired  based  on  the  quantity  of  water 
purchased  by  each  customer  wherever  located. 

20  It  may  be  noted  that  other  General  Fund  borrowing  may  also  be  required.  Thus, 
there  may  be  deficiencies  in  revenues  from  the  transportation  charge  to  cover  the 
actual  annual  costs  of  the  transportation  facilities.  Since  the  department  proposes 
that  contracts  be  secured  covering  only  75  percent  of  the  costs  of  the  transporta- 
tion facilities  before  construction  is  begun,  it  is  possible  that  up  to  25  percent 
of  the  annual  costs  of  the  transportation  facilities  will  have  to  be  borrowed  from 
the  General  Fund  for  an  unknown  period  of  time.  This  borrowing  could  reach  as 
much  as  $25,000,000  per  year,  that  is,  25  percent  of  the  aqueduct  revenues  shown 
on  page  36  of  the  Final  Report  by  Dillon,  Reed  and  Company,  Inc.,  the  financial 
consultants  working  with  Charles  T.  Main,  Inc.  The  contract  signed  with  the 
Metropolitan  Water  District  includes  the  75  percent  advance  signup  requirement 
In  Article  17(d). 
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LETTER  OF  TRANSMITTAL 

Sacramento,  November  15,  1960 
Hon.  Ralph  M.  Brown, 

Speaker  of  the  Assembly,  and 
Members  of  the  Assembly 

Assembly  Chamber,  Sacramento 

Gentlemen:  Pursuant  to  House  Resolution  No.  326,  adopted  June 
18,  1959,  the  Assembly  Interim  Committee  on  Constitutional  Amend- 
ments herewith  submits  its  final  report  on  revision  of  the  California 
Constitution. 


Respectfully  submitted, 


John  A.  Busterud,  Chairman 
Don  a.  Allen,  Vice  Chairman 
Tom  Bane 
Walter  I.  Dahl 
Howard  J.  Thelin 
Vincent  Thomas 
John  C.  "Wh^liamson 
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FINDINGS  AND  RECOMMENDATIONS 

1.  The  California  Constitution  is  in  need  of  fundamental  revision  in 
regard  to  both  substance  and  form.  The  document  contains  much  obso- 
lete and  obsolescent  matter  that  should  be  deleted  and  is  burdened 
with  restrictive  and  lengthy  provisions  of  a  statutory  nature  that  might 
well  be  transferred  to  the  law  codes  since  there  is  little  justification 
for  their  inclusion  in  the  State  Constitution. 

2.  Since  the  needs  of  the  State  dictate  that  constitutional  reform 
is  a  problem  to  be  immediately  reckoned  with,  it  is  recommended  that 
the  Legislature  submit  to  the  people  at  the  General  Election  in  1962, 
a  constitutional  amendment  proposing  the  deletion  of  various  obsolete 
matter. 

3.  Overall  revision  by  means  of  a  constitutional  convention  is  not 
a  feasible  undertaking  at  the  present  time.  This  method  can  be  effec- 
tively employed  only  after  an  extensive  program  of  preparatory  re- 
search and  publicity,  and  the  cost  of  a  convention  is  prohibitive  since 
there  is  no  assurance  that  the  proposed  changes  would  be  adopted  by 
the  people.  Also,  the  convention  process  is  objectionable  to  many 
groups  since  it  subjects  the  entire  document  to  possible  change  without 
adequately  safeguarding  the  determination  of  controversial  issues  such 
as  reapportionment.  However,  despite  these  difficulties,  revision  by 
means  of  a  couA^ention  merits  further  study  since  future  circumstances 
may  prove  more  favorable  for  its  implementation. 

4.  After  a  careful  study  of  the  experience  of  California  and  other 
states  in  the  area  of  constitutional  reform,  it  appears  that  at  the  present 
time  the  task  of  revision  could  best  be  undertaken  by  a  continuing  pro- 
gram directed  toward  proposing  revisions  of  individual  areas  of  the 
Constitution  which  could  be  submitted  to  the  people  in  the  form  of 
amendments. 

5.  It  is  recommended  that  as  a  first  step  in  such  a  program  that  the 
Legislature  submit  to  the  electorate  a  revision  of  Article  VI  (the  Ju- 
dicial Article)  of  the  Constitution  which  would: 

a.  Delete  obsolete  and  inconsistent  provisions 

b.  Eliminate  detailed  procedural  provisions 

c.  Vest  complete  rule-making  authority  in  the  Judicial  Council 

d.  Require  that  all  judicial  appointments  be  subject  to  the  ap- 
proval of  the  Commission  on  Judicial  Appointments. 

6.  It  is  suggested  that  the  Legislature  consider,  as  a  possible  means 
of  facilitating  constitutional  simplification,  the  creation  of  an  organic 
law  code  to  which  might  be  transferred  certain  provisions  of  the  pres- 
ent constitution  that  are  of  a  statutory  character. 

7.  Finally,  after  a  careful  review  of  the  constitutional  procedures 
relating  to  the  convention  process  and  the  proposal  and  adoption  of 
the  legislative  and  initiative  amendments,  it  would  appear  that  at  the 
present  time  there  would  be  little  or  no  value  in  effecting  any  substan- 
tial changes  in  these  procedures. 

(7) 
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However,  in  order  to  increase  constitutional  flexibility  regarding  con- 
stitutional change  and  to  make  possible  the  use  of  such  new  techniques 
as  changing  conditions  may  warrant,  it  is  recommended  that  the  pres- 
ent prohibition  against  legislative  proposal  of  revision,  imposed  by 
court  interpretation,  be  eliminated  by  amending  Article  XVIII  so  as 
to  permit  the  Legislature  to  submit  an  entire  revision  to  the  people. 

John  A.  Busterud 
Walter  I.  Dahl 
Howard  J.  Thelin 
Vincent  Thomas 

I  concur  with  the  above  findings  and  recommendations  with  the 
exception  of  5  (d). 

Don  a.  Allen 

Tom  Bane 

John  C.  Williamson 


INTRODUCTION 

The  Assembly  Standing  Committee  on  Constitutional  Amendments 
was  constituted  as  an  Interim  Committee  in  accordance  with  the  provi- 
sions of  House  Resolution  326  of  June  18,  1959.  The  committee  was 
"assigned  the  subject  matter  of  the  State  Constitution,  and  all  matters 
relating  thereto,"  and  was  "authorized  and  directed  to  ascertain,  study 
and  analyze  all  facts"  relating  to  the  subject  assigned.  During  the 
legislative  session  the  committee  normally  directs  its  attention  to  spe- 
cific subjects  Avhich  come  before  the  Legislature  in  the  form  of  proposed 
constitutional  amendments.  However,  throughout  the  past  interim  pe- 
riod the  committee  has  concentrated  its  efforts  on  a  consideration  of  the 
question  of  a  possible  revision  of  the  California  Constitution. 

Prior  to  holding  its  first  hearing,  the  committee  studied  the  form  and 
substance  of  the  State  Constitution,  the  history  of  its  evolution,  past 
attempts  to  revise  the  document,  the  experience  of  other  states  in  the 
area  of  constitutional  reform,  and  the  publications  of  various  organiza- 
tions such  as  the  Model  Constitution  drafted  by  the  National  Municipal 
League.  In  addition,  the  committee  requested  opinions  from  the  Leg- 
islative Counsel  on  various  matters  pertaining  to  revision  and  estab- 
lished liaison  with  the  Citizen's  Legislative  Advisory  Commission  which, 
at  the  request  of  the  Assembly,  was  currently  conducting  a  study  of 
Article  XVIII  of  the  State  Constitution.^ 

At  public  hearings  held  in  San  Francisco  on  January  29,  I960'  and 
in  Los  Angeles  on  February  10-11,  1960,  the  Committee  received  testi- 
mony on  the  following  questions: 

1.  Does  our  State  Constitution  need  revision? 

2.  What  specific  areas  most  need  revision? 

3.  Wliat  is  the  most  desirable  method  of  revision? 

4.  Would  it  be  desirable  to  make  the  amending  process,  especially  in 
regard  to  the  initiative,  more  difficult? 

Appearing  before  the  committee  were  the  Legislative  Counsel;  the 
Chief  Deputy  Attorney  General ;  a  number  of  political  scientists ;  a  law 
school  professor ;  representatives  of  the  California  State  Bar ;  the  Cali- 
fornia State  Chamber  of  Commerce ;  the  League  of  Women  Voters ;  and 
other  interested  citizens. 

The  Committee,  after  considering  the  general  subject  of  Constitu- 
tional revision,  subsequently  undertook  an  intensive  study  of  Article 
VI  (the  Judicial  Article)  of  the  Constitution.  In  view  of  the  continu- 
ing concern  of  such  groups  as  the  Judicial  Council  and  the  California 
State  Bar  with  the  provisions  of  this  article,  the  committee  was  pre- 
sented with  a  favorable  opportunity  to  examine  as  a  pilot  study  a 
specific  and  representative  portion  of  the  Constitution  in  order  to  de- 
termine what  might  be  accomplished  in  regard  to  Constitutional  revi- 
sion in  California. 


^H.R.  278,  June  5,  1959. 
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The  tliird  liearing  was  held  in  Los  Angeles  on  September  28,  1960, 
in  conjunction  with  the  annual  convention  of  the  California  State  Bar. 
The  subject  matter  of  tliis  hearing  was  confined  in  general  to  the  dis- 
cussion of  the  possible  revision  of  Article  VI  and,  more  specifically,  to 
the  consideration  of  whether  the  Governor's  power  regarding  judicial 
appointments  should  be  limited  by  requiring  that  all  such  appoint- 
ments be  subject  to  the  approval  of  the  Connnission  on  Judicial  Ap- 
pointments. 

At  its  fourth  and  final  hearing  held  in  San  Francisco  on  October  18, 
1960,  the  committee  received  additional  testimony  regarding  the  revision 
of  Article  VI  and  the  problem  of  judicial  appointments.  During  these 
last  two  hearings  on  the  Judicial  Article,  the  committee  heard  state- 
ments from  a  representative  of  the  Judicial  Council,  the  Attorney  Gen- 
eral of  California,  judges,  law  school  professors,  the  California  State 
Bar,  political  scientists,  and  ])racticiug  attorneys. 

In  submitting  this  report  the  committee  recognizes  that  the  Constitu- 
tion embodies  traditions  and  principles  of  democratic  government  that 
rightly  belong  in  the  State's  organic  law  and  which  must  be  preserved 
by  any  program  of  revision.  In  addition,  the  committee  is  mindful  of 
the  problems,  both  political  and  technical,  involved  in  attempting  a 
revision  of  the  California  Constitution.  We  recognize  that  it  is  not  an 
easy  task  to  overcome  established  trends  of  constitutional  development 
and  to  reconcile  the  need  for  reform  with  tlie  interests  of  those  who 
have  through  the  years  gained  constitutional  protections  for  their  in- 
terests in  the  form  of  detailed  provisions.  However,  despite  these  diffi- 
culties, it  is  the  opinion  of  this  committee  that  the  ability  of  California 
to  contend  with  her  future  problems  will  depend  to  a  great  extent  on 
the  content  and  spirit  of  her  Constitution  and  that  the  present  docu- 
ment is  in  need  of  a  fundamental  review. 


II 

THE  HISTORY  OF  CONSTITUTIONAL  REVISION 
IN  CALIFORNIA 

THE  CONSTITUTION  OF  1849 

When  California  was  ceded  to  the  United  States  in  1848,  the  govern- 
ment consisted  of  the  rule  of  a  military  governor  supplemented  by 
local  remnants  of  the  Mexican  system.  This  arrangement  proved  satis- 
factory until  a  wave  of  immigration,  following  the  discovery  of  gold  in 
1849,  strained  the  existing  civil  order  and  brought  the  demand  that 
Congress  provide  an  adequate  government  for  the  new  territory.  When 
Congress,  divided  on  the  slavery  question,  failed  to  pass  the  necessary 
legislation,  the  de  facto  Governor,  General  Bennet  Riley,  in  response  to 
the  demands  of  the  people,  called  a  convention  to  meet  in  Monterey  in 
September,  1849,  to  establish  an  effective  government. 

The  delegates  met  on  September  4,  1849,  and  voted  to  establish  a 
state  government  under  a  written  constitution.  Relying  heavily  on  the 
constitutions  of  other  states  as  models  (especially  those  of  Iowa  and 
New  York)  the  convention  drafted  a  document  remarkably  well  adapted 
to  meet  the  existing  needs.  The  new  document  was  ratified  by  the  people 
on  November  13,  by  an  overwhelming  vote,  and  after  a  long  congres- 
sional battle,  California  on  September  9,  1850,  was  admitted  to  the 
Union  under  the  Monterey  Constitution.^ 

THE  CONSTITUTION  OF   1879 

The  Constitution  of  1849  endured  for  only  30  years.  Although  it  was 
a  short  document  with  few  restrictions  on  the  Legislature,  it  was,  in 
many  respects  inadequate  to  meet  the  requirements  of  the  rapidly  de- 
veloping state  since  it  neglected  such  important  areas  as  the  subject  of 
finance.  Many  amendments  were  proposed  between  1849  and  1879  but 
only  three  were  adopted.  The  Legislature  proposed  the  calling  of  a 
constitutional  convention  in  1859,  1860,  and  1873,  but  on  each  occasion 
the  proposal  was  rejected  by  the  electorate.^ 

This  30-year  period  was  one  of  rapid  economic  change  and  social 
discontent.  By  1879  the  population  was  17  times  as  large  as  in  1849 
and  independent  mining,  which  had  previously  supported  most  of  the 
economy,  had  been  displaced  by  agriculture  and  large-scale  corporation 
mining.  There  was  friction  between  capital  and  labor,  stock  market 
speculation  had  ended  in  a  crash,  businesses  were  failing,  agricultural 
areas  were  suffering  from  drought,  unemployment  was  widespread,  and 
the  government,  especially  the  Legislature,  was  held  in  low  esteem. 
Emerging  from  this  unrest  were  forces,  represented  by  such  groups  as 

1  Bancroft,  H.  H.,  Works,  Bancroft  &  Co.,  San  Francisco,  1882-1890;  Browne,  J.  R., 
Report  of  Debates  in  the  Convention  of  California,  181(9,  Washington,  D.C.,  1850; 
Goodwin,  C,  Establishment  of  State  Government  in  California,  Macmillan  Co., 
N.Y.,  1914  ;  Hunt,  R.  D.,  Genesis  of  California's  First  Constitution,  Jolins  Hopkins 
Studies  in  Historical  and  Political  Science,  19  31. 

2Ch.  221,  Stats.  1859;  Ch.  343,  Stats.  1860;  Ch.  503,  Stats.  1873-74. 
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the  Granger  movement  and  the  Organized  Workingman's  Party,  which 
clamored  for  reform.^ 

The  Legislature  again  submitted  the  question  of  calling  a  convention 
to  the  people  in  1877,  and  the  proposal  was  ratified.  The  1878  Legis- 
lature passed  the  enabling  act  and  the  convention  met  in  Sacramento  in 
September  of  that  year.  Among  the  delegates  were  10  Democrats,  11 
Republicans,  51  Workingmen,  and  77  nonpartisans.  One  hundred  twenty 
of  the  delegates  were  elected  from  the  counties  and  eight  from  each  of 
the  four  congressional  districts.^ 

When  the  convention  met,  the  subject  matter  of  the  Constitution  was 
divided  among  23  committees  which  were  to  submit  draft  proposals  to 
the  convention  as  a  whole.  Although  many  reforms  were  considered 
by  the  convention,  the  main  issues  around  which  the  debates  centered 
were  taxation,  large  corporations,  and  the  problem  of  Chinese  labor.° 
The  convention,  after  adopting  a  revised  Constitution,  adjourned  on 
March  3,  1879,  and  despite  strong  opposition,  California's  new  funda- 
mental law  was  ratified  by  the  people  on  May  7,  1879. 

Among  the  most  significant  features  of  the  new  document  were  the 
restrictions  placed  on  the  power  of  the  Legislature  by  the  incorporation 
of  detailed  provisions  dealing  with  specific  subjects  and  interests.  Also, 
the  judicial  system  was  reorganized,  the  activities  of  corporations  were 
limited,  the  tax  sj'stem  was  reformed,  a  procedure  was  devised  for 
granting  charters  to  cities  and  counties,  and  an  entire  article  was  de- 
voted to  the  discriminatory  regulation  of  the  Chinese. 

The  new  Constitution  neither  cured  the  ills  of  the  times  nor  did  it 
bring  ruin  to  the  State  as  the  proponents  and  opponents  had  argued. 
However,  there  can  be  little  doubt  that  the  document  was  adopted  in  a 
time  of  extreme  economic  and  social  crisis  and  reflects  the  distrust  of 
representative  government  that  was  prevalent  at  the  time  of  its  adop- 
tion. 

PROPOSALS  FOR  A  CONSTITUTIONAL  CONVENTION  SINCE  1879 

In  1897  the  Legislature  voted  to  submit  to  the  people  the  question  of 
calling  a  constitutional  convention,  but  the  proposition,  which  appeared 
on  the  ballot  in  tlio  gtMioral  election  of  1898,  was  defeated  by  a  vote  of 
65,007  to  42,556.''  Since  lf)00  there  have  been  only  eight  regular  sessions 
of  the  Legislature  in  which  at  least  one  proposal  for  the  submission  of 
the  convention  question  has  not  been  introduced,  and  in  a  number 
of  sessions  several  such  proposals  have  been  considered.'^  Of  the  pro- 
posals introduced  into  the  Jjegislature  since  1900  calling  for  a  refer- 
endum on  the  convention  question,  only  four  (1913,  1919,  1929,  1933) 
have  received  the  necessary  two-thirds  majority  and  have  been  sub- 


'  Swi.fher,  C.  B.,  Motivation  and  Political  Technique  in  the  California  Conatitutionol 

Convention,  1K79-79,  Pomona  CoHege,  1030. 
*  Ibid. 
» Willis,  E.   B.,  and  Stockton,  P.  K.,  Debates  and  Proceedings  of  the  Constitutional 

Convention  of  1H79,  Sacramento,  18S0,  3  vol. 
'Senate  Concurrent  Resolution  No.  -';.  Feb.  11,  1897  ;  Statement  of  the  Vote,  1898. 
''Final  Calendar  of  Legislative  Business,  1899  to  1959,  Sacramento. 
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mitted  to  the  people,  and  of  the  four  that  were  submitted,  three  were 
rejected.^ 

1914 442,687—180,111 

1920 428,002—203,240 

1930  585,089— 203,683 » 

In  1933,  the  Legislature  passed  a  concurrent  resolution  by  a  vote  of 
64-0  in  the  Assembly  and  29-9  in  the  Senate,  recommending  that  the 
people  vote  on  the  question  of  calling  a  convention  to  revise  the  Con- 
stitution.^*^  The  resolution  appeared  on  the  1934  general  election  ballot 
as  Proposition  Eight.  Among  the  23  ballot  measures  that  year  were  sev- 
eral controversial  proposals  which  apx')arently  overshadowed  the  propo- 
sition since  it  received  little  publicity.  There  was  only  slight  discussion 
of  the  measure  in  the  press  and  although  there  was  an  argument  "for" 
the  proposition  in  the  list  of  ballot  measures  promulgated  by  the  Secre- 
tary of  State,  there  was  no  argument  "against." 

Despite  the  lack  of  attention  devoted  to  the  proposition,  the  electorate 
voted  affirmatively  on  the  question,  705,915  to  668,084,  thus  creating  a 
popular  mandate  for  calling  a  constitutional  convention.^^  However, 
the  1935  Legislature  failed  to  pass  the  necessary  legislation  to  assemble 
the  convention  and  no  subsequent  Legislature  has  seen  fit  to  take  any 
action  on  the  matter. 

The  proposition  contained  a  provision  that  if  an  affirmative  vote  was 
received  the  convention  would  be  called  three  months  after  the  general 
election,  which  would  have  been  on  February  6,  1935.  Since  the  new 
legislature  did  not  convene  until  January  7,  1935,  it  would  have  been 
impossible  to  pass  the  enabling  legislation,  hold  the  election  for  the  dele- 
gates, and  assemble  the  convention  in  less  than  a  month.  Yet  it  is  prob- 
able that  a  failure  to  meet  the  three-month  limitation  would  not  have 
nullified  the  mandate  if  both  legislative  and  popular  feeling  had  been 
strongly  in  favor  of  constitutional  revision.  Although  it  may  be  possible 
for  the  Legislature  to  invoke  the  1934  mandate  and  convene  a  conven- 
tion at  any  time,  such  action,  since  the  measure  has  been  forgotten  by 
the  people,  would  be  ill-advised  and  probably  futile  without  decisive 
popular  sentiment  in  favor  of  doing  so.  Also  there  is  no  guarantee  that 
such  action  would  not  be  enjoined  by  the  courts. ^^ 

THE  1929  CONSTITUTIONAL  COMMISSION 

In  addition  to  the  proposal  for  a  convention,  the  1929  Legislature 
passed  a  bill  authorizing  the  Governor  to  appoint  a  15-member  commis- 
sion to  investigate  the  need  for  revision  and  to  advise  the  Governor  on 
the  need  for  calling  a  convention.  A  sum  of  $5,000  was  appropriated 
for  the  commission. ^^ 

The  commissioners  appointed  by  the  Governor  were  prominent  men 
representing  a  variety  of  interests  within  the  State.  A  five-man  tech- 
nical staff,  including  the  Legislative  Counsel,  was  employed  to  assist 

^A.C.R.  17,  Feb.  1,  1913  ;  8.C.A.  10,  Jan.  23,  1919  ;  S.C.A.  5,  Jan.  14,  1929. 

»  Statement  of  the  Vote,  Secretary  of  State,  1914,  1920,  and  1930. 

^oA.C.R.  17,  Jan.  17,  1933  ;  Assembly  Journal,  March  22,  1933,  p.  1346  ;  Senate  Journal, 
April  12,  1933,  p.  1463. 

11  Statement  of  the  Vote,  Secretary  of  State,  1934. 

1^  Since  the  courts  have  generally  construed  the  provisions  of  Article  XVIII  to  be  man- 
datory rather  than  directory,  it  is  possible  that  the  courts  would  give  a  strict 
interpretation  to  the  clause  requiring  action  by  the  Legislature  "at  the  next 
session"  after  the  ratification  of  the  convention  question  by  the  people. 

^S.B.  561,  January  17,  1929. 
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the  oommiflBkm  which  was  organined  into  nine  committees  to  stodjr 
varioas  aspects  of  the  Constitution.*^ 

The  report  of  the  commission  which  included  a  draft  of  a  revi§ed  con- 
stitution was  submitted  in  December.  1930.  The  proposed  revision^ 
which  aimed  at  improving  the  form  of  the  Constitution  without  radi- 
cally altering  substantive  provisions,  reduced  the  document  from  65,|000 
to  27,000  words  by  deleting  obsolete  provision-s  eliminating  inconsift- 
tenciea,  and  omitting  statutory  detail.  In  addition  to  general  simplifica- 
tion some  of  the  significant  changes  embodied  in  the  proposed  document 
were:  A  provision  for  making  the  initiative  more  available  by  requiring 
a  definite  number  of  signatures  on  a  petition  rather  than  a  percentage, 
but  requiring  less  signatures  on  a  petition  for  initiative  law  than  for  a 
constitutional  amendment;  the  elimination  of  all  mention  of  executive 
oflSeers  except  those  elected  by  the  people;  and  a  provision,  similar  to 
the  Federal  Constitution,  whereby  the  judicial  power  would  be  vested 
in  a  Supreme  Court  and  such  other  courts  as  the  Legislature  might 
establish. 

The  final  report  stated  that  the  Constitution  had  been  drafted  in 
an  era  in  which  the  people  had  lost  confidence  in  their  legislature 
and  courts  and  that  frequent  amendment  had  been  necessary  to  over- 
come the  restrictions  tla*  •vv.-r.'  T»iac-.-'<l  on  {he  e»<v-rnn.t>nt-  Tl-*-  rvoort 
further  found  that: 

"So  far  as  the  substauce  of  ihc  Const uution  is  coucemedr  we 
find  it  to  be  a  logical  record  of  the  struggle  of  the  people  to 
preserve  their  rifrhts.  We  find  in  it  adequate  provisions  preserv- 
ing the  natural  rights  of  the  people  to  protection  in  their  persons 
and  property.  We  find  in  it  a  general  frame  of  government  under 
which  the  State  has  prospered  and  been  efficiently  governed.  We 
find  that  it  embodies  the  principle  of  home  rule  in  local  and 
municipal  affairs,  for  which  the  people  have  so  long  strugf^ed. 
We  find  in  it  provisions  by  which  the  people  have  reserved  to 
themselves  powers  by  which  they  are  enabled  to  control  legis- 
lation, and  by  which  the  people  have  insisted  that  they  them- 
selves should  establish  the  principles  upon  which  they  are  to  be 
taxed. 

"When  it  comes  to  the  form  of  the  Constitution,  we  find  that 
its  constant  amendment  has  produced  an  instrimient  bad  in  form, 
inconsistent  in  many  particulars,  loaded  with  unnecessary  detail, 
encumbered  with  provis.ioiis  of  no  permanent  value,  and  replete 
with  matter  which  might  more  properly  be  contained  in  the  statute 
law  of  the  State.  Your  commission  is  unanimously  of  the  view 
that  it  needs  revision. "" 

Since  the  legislative  proposal  for  a  convention  was  defeated  before 
the  work  of  the  commission  was  completed,  the  commission  recom- 
mended that  the  I..egLslature  propose  an  amendment  which  would  permit 
the  I^egislature  to  submit  an  entire  revision  to  the  people.  However, 
th  y  ■  />  '.-f.  failed  to  act  on  the  recommendation,  and  there  is  no 
«*  the  final   repoii   was  ever  given  serious  consideration 

»^^  -ion   to  the  Legislature  and  the  Governor. 

^  Revijtoa  of  U>e  CaliforDla  Coavtitntioa :  TIm  State 

ntnl—ton."  Amterteom  PoUtieml  Sr*«aec   K^vitw,  H^- 

imtiouat  CoMMlMfam,  Dec  If  S*. 
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THE  JOINT   INTERIM  COMMITTEE  ON   CONSTITUTIONAL 
REVISION.    1947-1949 

Aftor  ^YorI(i  "\Vnr  II.  sovoral  stntos  tunuHl  thoir  attontiou  toward 
ft  revision  of  their  outilttttnl  eonstitutions.  In  Cttliforuift.  nfter  the 
failure  to  a^rree  on  a  in-opi^suil  for  eallinir  n  oiMivention.  the  TiOgis- 
lature  ailoptinl  a  eoiu'urrent  resolution  appropriatiusj  5f;r>0.lKH)  for  a 
.Toint  Tntorim  Conimittee  on  Constitntional  Kovision  to  prepare  '*n 
draft  of  a  revised  Constitution  appropriate  for  use  in  ease  revision  as 
.1  wliole  is  etTeet«Hl  ami  a  series  of  drafts  of  the  several  parts  of  the 
Constitution  appn^priate  for  luse  in  ease  the  neeiUni  ehangesare  eflfeetwi 
by  amendnient.  .  .  ."*• 

Assemblyman  Alfred  W.  Robertson  was  eleetetl  chairman  of  the 
eonunittw  whieh.  with  the  aiil  of  the  l.eiri^^lative  Counsel,  established 
headtpiarters  in  Santa  Barbara  and  appointtnl  Or.  Norris  .1.  B\irl«^ 
as  general  eounsel  and  eo  oitlinator.  An  advisory  eommittee  was  also 
appointed  eonsistin^  of  over  *J'^<^  njendn^rs  ineludiui:  experts  in  the 
tield  of  constitutional  revision,  eilueators.  two  ex-jroverm^rs.  surviviujr 
inendH'rs  of  the  1925>  commission,  and  n*  present  a  tivtvi  from  every  politi- 
eally  active  orsranization  and  intercut  irroup  in  the  State.  The  subjwt 
matter  of  the  Constitution  was  iliviiUnl  aniouir  10  sid)eommittees  iinn- 
poseil  of  members  of  the  advisory  iHunmittee.  with  the  chairmen  and 
vice  chairmen   appointed   from   the   interim   committee.*^ 

The  first  plenary  meetinir  of  the  comujittee  and  its  advisory  j:roup. 
held  in  Santa  Barbara  on  (October  -J)-:Ul.  IJJIT.  was  attcJuliHl  by  over 
a  Ihousiind  citirens  and  adtlresses  were  ottered  by  (»t»vernor  Warren. 
ex-Covernors  Yotini;  and  Olson,  Chief  Justice  Cibson  of  the  Cali- 
fornia Siiprenu'  Cotirt.  Fred  B.  Wood,  the  l.ej»islative  Counsel,  and 
others.  .\t  the  end  of  the  sessi»»n  the  ireneral  counsel  was  instrncttHl 
to  prepare  revisiou  drafts  of  the  areas  of  the  Constitution  beiuif 
studied  by  each  subcomniitte*".''' 

Healiriuir  that  nmler  the  present  provisions  of  the  Constitution 
it  was  impossible  for  the  TiCtfislature  to  snbnut  a  revised  Constitution 
to  the  people,  a  second  plenary  uieetin^  was  held  on  February  2^i-2l. 
11)48.  to  consider  the  ptvssible  proposal  of  an  aniendmcnt  which  wo\dd 
empower  the  liei:i»;Iatnre  to  snbnut  ati  entire  and  co-onlinated  revision. 
However,  there  was  stronjj  op|H>sition  to  the  pivposal  amonv:  several 
mend)ers  of  the  advisory  e(»n\iuittce  and  the  measure  was  defeate^l.'* 

By  October  1JM8  the  ireneral  counsel  had  presenteil  revision  drafts 
to  each  subcommittee,  but  in  nearly  every  instance  the  members  votwl 
to  limit  consiileratiou  to  the  possible  deletion  of  obsolete  material. 
In  view  of  the  prevailiui?  sentimei\t.  Burke  drew  up  lists  of  obsolete 
and  obsohvseent   provisions  for  the  consideration  of  the  conunittee. 

The  third  atul  tinal  meetinir  of  the  comn\ittw  autl  its  advisory  irronp 
was  held  in  Santa  Barbara  on  Novend)er  IS-IJ).   IJUv^.   Actinjr  on  a 


»A,C.R.  «i9.  Juno  13.  1947. 

""Fln,»l  K.i.'tt  ..t  (i-o   lulnt  hitoriiu  iViumUlw  on  OonPtUulKximl  U«>vL«U>n."  .4»jiri«fc<.u 


.AMSEaaoom 

«€  a  f»l»f  o<  tlK  adiriaoTj  rfwittee,  it  was  voted  that  work 
9t  tie  coanaittee  be  coafiacd  to  tte  delcti—  of  obmiete  matter.  The 
acSBawBts  asamot  iwinoB  were  tiuft  tibere  was  b»  popular  demand 

for  cbaagiBp  tibe  bane  prizLelitlea'  of  the  Constitiitioti,  that  by  the 

pnccK  «£  ame^^tauxt  tht  Coostifcatiekii  ha<i  become  a  modem  docu- 
that  there  were  no  gateaiSfy  aeeeptable  reasons  advanced  for 
the  subatance,  that  seetiag  revision  for  brevity's  sake  is 
BOt  a  valid  aicnaient,  and  that  the  present  Constitution  had  been 
tbanwaghiliy  a^indkated, 

Froasi  t&e  ^ab  &i  ofc«olete  provision*  that  were  approved  for  deletion 
at  tbe  final  aneetin^,  the  wmmittee  draf 
wliich  were  adopted  by  the  Lt--. 
by  tbe  electorate.  The  amendments  reduced  the  Constitution 
bjjr  ap^)rr«ima(tely  14.500  words.^  No  a«^tion  was  taken  by  the  Lesrisla- 
tmre  on  a  recommendation  by  the-  committee  that  the  number  of  siirna- 
tures  on  an  initiative  petition  propo8in<r  a  constitutional  amendment 
be  increased  from  ei<rht  to  T2  percent  of  the  total  votes  cast  for  Gov- 
enuv  at  the  precedinjr 

Tfce  final  report  qnor  ;rt  the  finding  of  the  If>2D  Commission 

aad  stated  that^  "In  view  of  the  findin<rs  of  that  commission  and  the 
imsemit  findiDiSS^  we  recommend  that  the  Le^lature  take  no  action 
lookiB^  towamd  the  caHinsr  of  a  constitutional  convention  inasmuch  as 
we  are  cmETEDeed  tbat  soek  aetion  is  unwarranted  and  unnecessary,"  ^^ 

CONCLUSION 

Since  19^.  iMnofMwalft  for  revision  have  been  mtrodneed  at  nearly 
every  maakm.  of  tifee  Le^lature,  Students  of  politieal  ■ciencg  and  other 
granfm  ei  lopeded  esCmrens.  !)(nch  as  the  Leagne  cf  Woacn  Yotera^ 
hfBie  wtiaillr  stnmed  tbe  need  for  revisiiw  and  baie  wveted  toward 
tbat  end  la  ]96d>  tbe  AaMmMy  ef  tie  Cattforaia  lugidatiife  adapted 
a  ifJaliiat  dircctiB^  tbe  CitJoens'  Iitftiiilaliie  Adiiwaj  Ceantioaon 
to  atadj  tbe  piaWiBiii  and  BM«hods  of  naaliliilamil  irt kkm  in  Cali- 
fonna^  and  in  a  preUannarj  report  aabantted  to  tike  Leipdature  in 
A|inl,  19f0,  tbe  ecanaBoa  stated  that  the  State  Coartikatkn  ''is  in 
rf  a  faajlaaii^ilal  rrnew,"  " 

The  iiatnvT'  of  the  MoretJiiit  for  eeoatitational  ivrf'mkn  in  Cahfooda 
tiat^  althooi^  dbere  haa  bcea  no  Of ei  whtit^awg  jHKmic 
in  faror  of  wvwwaBm^  there  haa  been  a  eoutiaaiair  and  kgiti- 
intertst  in  BMdeminBif  owr  fnndaiBental  law.  It  was  a  rcco^mtmi 
of  thv  need  for  revJBMn  that  proBptcd  die  TtfgiiialBiir  to  TOte,  nearly 
■naniaawiriy.  for  tie  ercatiea  of  the  1929  CiaaaiiBiinii,  tie  sobananon 
of  the  eaoveoitioa  qaieatiiai  in  19M,  aad  the  Joint  Coanazttee  of  1947. 
The  ladare  of  theae  attenpto  to  efeet  nabatawfial  tefiaioa  did  not 
rcndt  ixmm  the  diKomrj  of  tie  reaKty  that  the  need  for  leiaiua  did 
not  csdatr  bat  rather  from  failure  to  discover  that  the  poUtiea  of  le-wmmn 
are  as  real  a  problem  aa  the  need, 

"aiKt«7><  -'.  9p«(dBjiaiKtiMu  IMS'. 
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After  making  a  number  of  clianges,  the  Georgia  Legislature  approved 
the  new  Constitution  which  was  subsequently  adopted  bj'  the  electorate 
on  August  7,  1945.3 

NEW  JERSEY 

The  New  Jersey  experience  with  constitutional  revision  was  unique 
in  two  respects.  First,  the  problem,  unlike  that  of  many  other  states, 
was  not  a  long  and  heavily  amended  constitution,  but  rather  a  short, 
outmoded  document  with  an  amending  process  that  made  constitutional 
change  extremely  difficult.  Second,  New  Jersey  employed  a  variety  of 
methods  before  a  revision  was  finally  effected. 

In  li)40  a  group  known  as  the  New  Jersey  Committee  for  Constitu- 
tional Convention,  composed  of  labor  organizations,  women's  groups 
and  other  interests,  began  to  agitate  for  constitutional  revision.  This 
group,  with  the  help  of  the  Governor,  persuaded  the  1941  Legislature 
to  establish  a  seven-member  commission  to  study  the  question  of  re- 
vision. 

The  commission,  in  1942,  presented  the  Legislature  Avith  a  draft  of 
a  new  Constitution  wliicli  was  referred  to  a  joint  committee  for  study. 
After  holding  extensive  public  hearings,  the  committee  recommended 
that  revision  be  postponed  until  after  the  war.^ 

The  continued  efforts  of  the  proponents  of  revision  resulted  in  a 
referendum,  held  in  1943,  on  the  question  of  authorizing  the  Legisla- 
ture to  submit  a  revised  Constitution.  The  proposal  was  ratified,  but 
when  the  Legislature  submitted  a  new  Constitution  at  the  1944  election, 
it  was  rejected  by  the  electorate.^ 

In  1947,  the  Legislature,  on  the  recommendation  of  the  Governor, 
submitted  to  the  people  the  question  of  calling  a  convention,  but  the 
proposition,  which  was  ratified  by  the  electorate,  contained  the  stip- 
ulation that  such  a  convention  would  not  change  the  existing  basis  of 
legislative  representation  and  that  the  convention  would  complete  its 
deliberations  within  three  months.  In  view  of  the  preparatory  work 
accomplished  during  previous  revision  attempts,  the  convention  was 
able  to  produce  a  draft  within  the  specified  period,  and  the  new  Con- 
stitution, which  was  supported  by  both  major  parties,  was  ratified  by 
the  people  in  November,  1947.® 

NEW  CONSTITUTIONS-HAWAII  AND  ALASKA 

Since  the  task  facing  these  two  territories  was  the  creation  of  a 
Constitution  rather  than  the  revision  of  a  document  in  which  various 
interests  had  through  the  years  gained  protections,  their  problems  were 
considerably  less  tlian  those  of  existing  states.  Also,  i^opular  sentiment 
in  favor  of  statehood  gave  impetus  to  the  movement  for  producing  a 
sound  and  workable  Constitution. 


'^  Book    of    the    States,    1945-46;    "Georgia's    Proposed    New    Constitution,"    American 

Political  Science  Review,  June  1945,  pp.  459-4fi3. 
'Miller.  W.,  "Report  of  New  Jersey's  Constitutional  Commission,"  American  J'olitical 

Scietice  Review,  Oct.  1942,  pp.  900-906. 
BTJoofc  of  the  States,  1945-46. 
•Bal.sflen,  R.  N.,  Charter  for  New  Jcrsc;/.  the  New  Jersey  Constitutional  Convention 

of  19i7,  Trenton,  1947. 
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In  anticipation  of  becomino-  a  state,  Hawaii  voted  in  1950  to  hold 
a  convention,  and  the  new  Constitution  drafted  by  the  convention 
was  adopted  by  the  people  the  same  year  J 

The  Alaska  Legislature  in  1955  authorized  the  holding  of  a  constitu- 
tional convention  and  directed  the  Alaska  Statehood  Commission  to 
establish  a  program  of  preparatory  research.  The  research,  conducted 
by  the  State  Public  Administration  Service,  was  available  for  the  dele- 
gates when  the  convention  convened  in  November.  The  new  Constitu- 
tion, which  was  produced  by  the  convention  in  approximately  three 
months,  was  ratified  by  the  people  in  1956.^ 

CONCLUSION 

During  the  past  two  decades  over  half  the  states  have  directed  their 
attention  to  the  task  of  constitutional  reform,  and  each  year  additional 
states  are  taking  a  hard  look  at  their  fundamental  law.  Although  thus 
far  only  three  states  have  succeeded  in  effecting  a  total  revision,  sev- 
eral such  as  Tennessee,  have  made  substantial  improvements  in  their 
Constitutions,  and  new  techniques  have  been  evolved  for  dealing  with 
the  problem  of  revision  in  a  modern  and  djmamic  society. 

Recognizing  the  continuing  need  for  revision  of  State  Constitutions, 
the  United  States  Commission  on  Intergovernmental  Relations  reported 
in  1955  that : 

"...  State  Constitutions  restrict  the  scope,  effectiveness,  and 
adaptability  of  state  and  local  action.  These  self-imposed  consti- 
tutional limitations  make  it  diificult  for  many  states  to  perform 
all  of  the  services  their  citizens  require,  and  consequently  have 
frequently  been  the  underlying  cause  of  state  and  municipal  plans 
for  federal  assistance.  .  .  Most  states  would  benefit  from  a  funda- 
mental review  and  revision  of  their  Constitutions  to  make  sure  that 
they  provide  for  vigorous  and  responsible  government,  not  forbid 
it.'"' 

The  experience  of  other  states  demonstrates  that,  despite  the  prob- 
lems involved,  constitutional  revision  is  a  feasible  undertaking.  Al- 
though it  might  be  argued  that  the  circumstances  were  particularly 
favorable  in  these  states,  since  most  of  the  major  interest  groups  advo- 
cated revision,  it  must  be  remembered  that  in  each  case  the  political 
climate  within  which  revision  was  finally  accomplished  was  established 
only  after  a  long  program  of  research  and  public  education.  In  New 
Jersey,  despite  the  urgent  need  for  revision,  it  took  seven  years  of 
continued  effort  to  produce  a  new  Constitution,  but  the  result  was  a 
document  that  is  a  model  in  both  substance  and  form. 


''Book  of  the  states.  1952-53. 
^Ibid.,  1958-59. 


IV 

THE  NEED   FOR  CONSTITUTIONAL  REVISION 
IN   CALIFORNIA 

California  has  the  distinction  of  possessing?  the  second  lonjjrest  Con- 
stitution in  the  United  States.  Although  length  need  not  necessarily 
be  an  evil,  neither  should  it  be  equated  with  progress.  The  latter  view, 
however,  has  sometimes  been  expressed.  A  little  over  a  decade  ago  a 
leading  California  Jiewspaper.  commenting  on  a  movement  for  con- 
stitutional revision,  stated  that  California  had  grown  great  under  the 
Constitution  of  1879  and  tluit  2ri(;  amendments  had  kept  the  document 
up  to  date.  At  present  the  amendments  number  well  over  300  and  the 
Constitution  has  expanded  from  20,000  words  in  1879  to  over  75,000 
words  today. 

A  political  scientist  testifj-'ing  before  the  committee  on  the  excessive 
length  of  the  Constitution  stated  that 

"...  Although  not  in  itself  an  argument  for  revision,  it  should 
be  noted  that  the  California  Constitution  is  often  cited  by  political 
scientists  as  an  extreme  example  of  an  overlong  and  excessively 
detailed  statement  of  'fundamental  law.'  A  State  Constitution,  like 
the  national  Constitution,  should  be  a  reasonably  short,  concise 
and  readable  statement  establisliing  (1)  basic  political  concepts; 
(2)  an  outline  of  the  organizational  framework  of  government ; 
and  (3)  a  set  of  limitations  on  governmental  powers.  An  80,000- 
word  document  is  not  necessary  to  fulfill  these  purposes.  It  can 
serve  only  to  confuse  and  confound  the  citizen  who,  looking  for 
an  understandi)ig  of  his  government,  is  faced  by  a  maze  of  ver- 
biage characterized  in  part  by  obsolescence,  outright  irrelevancies 
and  even  in  a  few  cases,  contradictions.  The  present  length  of 
the  California  Constitution  therefore,  we  would  contend,  presents 
a  prima  facie  case  for  revision." 

Surely  the  character  of  a  Constitution  must  be  suspect  when  such 
a  plethora  of  amendments  are  rerjuired  to  keep  it  "up  to  date,"  and 
it  might  be  properly  maintained  that  California  has  grown  great  not 
because  of  her  Constitution,  but  in  spite  of  it. 

The  Constitution  of  1879  was  the  product  of  an  era  which  was  sus- 
picious of  representative  government,  and  the  document  was  perme- 
ated witli  detailed  restrictions  on  the  exercise  of  legislative,  executive 
and  judicial  powers.  Rather  than  limiting  their  task  to  establishing 
the  basic  principles  of  government  which  characterized  the  convention 
that  drafted  the  Federal  Constitution,  the  framers  included  numerous 
provisions  better  left  to  statutory  enactment  and  the  dictates  of  com- 
mon law;  there  was  little  distinction  between  fundamental  and  tran- 
sitory issues.  The  detailed  character  of  the  1879  Constitution  has 
necessitated  frequent  amendment  to  keep  pace  with  the  changes  witlim 
the  rapidly  growing  State.  Altliough  some  of  the  amendments  have 
been  substantive  in  nature,  such  as  the  adoption  of  the  initiative,  refer- 
endum and   recall  in   1911,  the  majority  have   been  concerned  with 

(20) 
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subjects  normally  left  to  the  discretion  of  legislatures.  The  yearly  sub- 
mission of  unco-ordinated  amendments  to  deal  with  specific  and  press- 
ing- issues  has  never  been  adequate  to  maintain  an  intelligible  and 
consistent  Constitution.  The  result  has  been  a  document  replete  with 
obsolete  and  contradictory  provisions;  amendment  has  necessarily  led 
to  further  amendment  and  it  would  appear  that  the  process  of  keep- 
ing "up  to  date"  has,  at  the  same  time  been  a  process  of  infinite 
regress. 

In  an  article  published  in  1956,  Phil  S.  Gibson,  Chief  Justice  of 
the  California  Supreme  Court,  stated  that  the  State  Constitution  is 

"...  cumbersome,  inelastic  and  outmoded.  ...  It  is  not  only 
much  too  long,  but  it  is  almost  everything  a  Constitution  ought 
not  to  be.  It  contains  a  great  deal  of  outmoded  matter,  some  of 
which  is  so  deeply  imbedded  in  sound  and  functioning  provisions 
that  the  obsolete  language  cannot  be  excised  without  rewriting 
entire  sections.  Many  of  its  provisions  are  inconsistent,  and  a  num- 
ber are  duplicates.  It  is  further  burdened  with  unnecessary  detail 
and  encumbered  with  regulations  that  should  be  contained  in  the 
statute  law.  Certainly  there  is  a  need  for  simplification  and  im- 
provement of  our  fundamental  law. ' '  ^ 

Unfortunately,  the  aura  of  reverence  that  is  rightly  attached  to  such 
fundamental  principles  as  the  Declaration  of  Rights  extends,  in  Cali- 
fornia, to  provisions  of  only  limited  interest  and  application.  Nearly 
every  conceivable  subject  of  legislation  surrounds  the  provisions  re- 
lating to  the  framework  of  government  and  consequently  the  public 
is  not  wont  to  making  a  distinction  between  the  essentials  and  the 
patchwork  of  statutory  matters.  Various  interests  have  managed  to 
insert  their  "sacred  cows"  and  the  most  extraneous  matters  have 
assumed  the  dignity  of  the  Constitution. 

Appearing  before  the  committee,  Richard  R.  Rogan,  Chief  Deputy 
Attorney  General,  stated : 

"The  written  Constitution  is  an  American  institution.  As  it  is 
the  heart  and  epitome  of  our  traditions  and  culture  it  is  held, 
as  it  should  be,  in  the  greatest  of  reverence  and  respect.  In  under- 
taking to  revise,  w^e  seek  to  discover  w'hat  is  constitutional  in  na- 
ture and  what  are  the  fundamental  concepts  and  what  is  worthy 
of  this  lasting  reverence.  On  the  other  hand,  and  for  other  dis- 
position, we  seek  to  discover  what  is  transitory  and  fluctuating 
in  character  and  what  we  should  change  as  economic,  social  and 
political  conditions  change.  These  matters,  in  other  words,  which 
we  class  as  statutory,  have  no  proper  place  in  the  Constitution." 

The  following  statement  is  typical  of  the  views  of  political  scientists 
regarding  the  distinction  between  constitutional  and  statutory  matter: 

"The  expansion  of  the  California  State  Constitution  reflects  to 
some  extent  the  increased  demands  placed  upon  state  government 
growing  out  of  the  social,  economic  and  political  problems  posed 
by  the  ever-continuing  industrial  and  social  evolution  which  could 
not  have  been  anticipated  in  1879.  We  refer  to  the  growing  role 
of  the  state  as  a  partner  in  social  and  economic  activities  which 

1  Southern  California  Lcnv  Kevieic,  July,  1956,  p.  389. 


22  COMMITTEE  ON  CONSTITUTIONAL  AMENDMENTS 

less  than  a  century  ago  were  the  exclusive  domain  of  private  en- 
terprise. In  some  cases,  too,  social  and  economic  policies  have  been 
written  into  the  constitution  to  escape  judicial  nullification. 

"The  majority  of  the  new  articles,  sections  and  clauses,  however, 
deal  with  matters  that  are  neither  fundamental  nor  permanent. 
They  are  statutory  ratlier  than  constitutional  in  nature.  Their 
content  should  more  properly  be  found  in  legislation.  The  people 
and  their  government  constantly  have  to  consider  revision  at  the 
polls  of  constitutional  provisions  that  are  transitory  and  obsolete. 
It  is  no  reflection  on  the  competence  of  California  voters  to  sug- 
gest that  they  may  not  ahvays  understand  the  implications  of 
proposed  constitutional  amendments  and  hence  have  difficulty  in 
voting  intelligently  on  the  numerous  proposed  amendments  that 
appear  on  every  statewide  ballot.  The  number  of  proposed  amend- 
ments on  each  ballot  is  in  itself  enough  to  discourage  careful  study 
and  consideration. 

"We  wish  here  to  reiterate  the  belief  of  the  framers  of  the 
national  Constitution  in  representative  government.  This  belief 
carries  with  it  the  corollary  that  the  legislative  body  is  fully 
competent  to  carry  on  the  law-making  function.  The  people  prop- 
erly participate  in  the  constituent  function  when  they  are  called 
upon  to  pass  on  the  alteration  or  revision  of  the  principles  and 
basic  framework  of  republican  government.  A  constitution  of 
excessive  length  and  detail  breaks  down  the  important  distinction 
between  the  constituent  and  the  law-making  functions. 

"There  is  general  agreement  among  political  scientists  on  three 
basic  criteria  of  a  successful  state  constitution:  (1)  It  should  deal 
only  with  the  fundamentals  of  government  and  its  functions; 
(2)  it  should  be  stable;  and  (3)  it  should  be  flexible.  The  Consti- 
tution should  provide  the  ground  rules  of  the  political  decision- 
making process.  Its  provisions  should  not  become  the  battleground 
for  contending  grou])s  within  tlie  state,  as  has  become  the  case  in 
California.  The  fundamental  rules  and  principles  controlling  gov- 
ernment should  be  sufficiently  stable  that  the  government's  rela- 
tionships to  the  individual,  and  the  relationships  of  one  part  of 
government  to  another,  can  be  known  with  some  certainty.  Flexi- 
bility is  necessary  to  permit  the  goverinnent  to  operate  eflFectively 
under  changing  conditions.  How  can  stability  and  flexibility  be 
reconciled  ?  First,  by  drafting  a  short  constitution  which  deals 
only  with  fundamentals  which  should  not  require  frequent 
change." 

Although  most  witnesses  favored  revision,  there  was  some  dissenting 
testimony.  James  Mussatti,  General  Manager  of  the  California  State 
Chamber  of  Commerce,  stated  that: 

"The  California  State  Chamber  of  Commerce  is  opposed  to  any 
general  revision  of  the  California  State  Constitution.  By  process 
of  amendment,  it  has  become  a  modern  document  with  respect  to 
present-day  concepts  of  good,  modern  state  govei-nment.  Our 
State  Constitution  should  be  long  enough  to  protect  the  liberties 
of  the  people  of  our  State,  and  we  should  not  make  a  fetish  out 
of  mere  size,  form  or  simplification.  Our  Constitution  has  been 
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thoroughly  adjudicated  by  the  courts  and  a  revised  constitution 
vpould  necessitate  thousands  of  cases  involving  constitutional  in- 
terpretation." 

Dr.  Charles  Aikin,  Chairman  of  the  Department  of  Political  Science 
at  the  University  of  California  at  Berkeley,  commented  that : 

"I  think  it  is  an  excellent  Constitution  despite  what  may  be 
described  as  weaknesses.  It  reflects  our  history;  the  material  that 
is  there,  is  there  because  California  doesn't  want  it  changed." 

However,  witnesses  appearing  before  the  Committee  were  nearly 
unanimous  in  the  view  that  the  California  Constitution  was  in  need  of 
fundamental  revision.  Burnham  Enersen,  President  of  the  California 
State  Bar  Association,  stated  that  "The  simple  fact  is  that  the  entire 
text  of  our  Constitution  should  be  reorganized,  overhauled,  condensed 
and  simplified." 

After  a  two  and  one-half  year  study  of  the  Constitution  and  the 
need  for  revision,  the  League  of  Women  Voters  reached  the  following 
conclusions : 

"Following  a  variety  of  routes,  League  after  League  reached 
the  same  conclusion :  That  the  California  Constitution  is  in  need 
of  major  revision.  The  League  feels  that  California  needs  a  much 
simplified  Constitution,  to  enable  state  government  to  meet  state 
problems  efficiently,  with  flexibility,  and  with  responsibility  clearly 
fixed. 

"The  present  Constitution  places  a  heavy  burden  on  the  voter 
to  carry  out  his  responsibilities  as  a  citizen.  He  must  vote  on 
ballot  measures  often  covering  highly  specialized  or  technical 
matters;  and  after  he  has  made  a  decision  he  is  in  no  position 
to  keep  track  of  how  his  decisions  are  working  out  in  practice. 
The  voter  is  given  responsibility  through  his  constitutional  deci- 
sions for  many  matters  which  ought  to  be  in  the  hands  of  legisla- 
tive and  executive  officials  of  the  state. 

"By  the  same  token,  the  many  statutory  provisions  in  the 
Constitution  withhold  from  the  Legislature  its  power,  and  in 
consequence,  its  responsibility  to  legislate  in  many  important  areas. 
The  Constitution  now  encumbers  rather  than  guides  our  elective 
representatives.  Unfortunately,  our  Constitution  effectively  ties 
our  legislators'  hands.  For  example,  legislators  know  only  too 
well  that  over  one-quarter  of  California's  budget  is  earmarked 
by  constitutional  provisions. 

"Prompt  action  on  the  part  of  the  Legislature  to  meet  con- 
stantly changing  conditions  in  this  complex  state  of  California  is 
often  impossible  because  the  Constitution  sets  up  so  many  restric- 
tions that  laws  must  frequently  wait  until  the  long,  tedious  process 
of  amending  the  Constitution  can  be  achieved. 

"We  learned  in  the  process  of  studying  state  constitutions  that 
a  good  constitution  should  be  adaptable  to  changing  conditions.  It 
should,  therefore,  not  be  a  highly  detailed  document  but  rather  a 
body  of  fundamental  laws  primarily,  whicli  can  be  supplemented 
as  is  necessary  by  statutory  law.  A  constitution  should  contain  the 
basic  principles  of  government,  and  the  governmental  framework. 
One  need  only  look  at  the  Constitution  of  the  United  States  to  see 
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a  clear  example  of  a  document  which  sets  forth  simply  the  funda- 
mental laws  of  the  land  and  the  machinery  for  putting  those  laws 
into  effect. 

"Tlic  California  Constitution,  uidiappily,  bears  almost  no  re- 
semblance to  the  federal  charter.  "We  have  the  second  longest  con- 
stitution of  the  fifty  states — a  Constitution  which  runs  to  some 
70.000  words,  or  the  size  of  a  modern  novel.  We  have  a  document 
which  has  been  amended  over  300  times  in  the  course  of  its  80 
years'  history,  as  contrasted  with  22  amendments  in  over  180 
years  for  tlie  United  States  Constitution. 

"When  a  constitution  has  been  amended  as  often  as  California's, 
there  must  be  a  reason,  and  that  reason  is  not  hard  to  find.  Our 
Constitution,  lengthy  when  originally  written,  has  become  a  vast 
welter  of  innumerable  details  spelling  out  provision  after  provi- 
sion. Most  of  these  provisions  should  logically  be  a  part  of  statute 
law. 

"Since  almost  everything  gets  put  into  our  Constitution,  every- 
thing that  requires  the  slightest  change  must  ultimately  appear 
before  the  voters  as  an  amendment  to  the  Constitution.  Conse- 
quently, such  election  finds  the  voter  faced  with  a  lengthy  ballot. 
This  patchwork  method  of  trying  to  keep  the  Constitution  up-to- 
date  is  expensive,  tedious  and  highly  inefficient.  The  printing  costs 
in  connection  with  ballot  measures  run  to  a  quarter  of  a  million 
dollars  at  every  election." 

CONCLUSION 

After  studying  the  California  Constitution  and  in  view  of  the  testi- 
mony recoivod  at  ]niblic  hearings,  the  committee  concluded  that  the 
detailed  nature  of  th.e  document  has  resulted  in  inflexibility,  decreased 
responsibility,  constitutional  instability,  and  obsolete  and  contradictory 
provisions.  The  inclusion  of  statutory  matter  has  rendered  the  State's 
fundamental  law  incapable  of  adapting  to  a  changing  environment 
except  by  constant  amendment  which  necessarily  results  in  constitu- 
tional instability.  Detailed  and  restrictive  provisions  have  prevented  the 
Legislature  and  other  organs  of  government  from  effectively  dealing 
with  emergent  problems  and,  in  turn,  by  withholding  power,  the  Con- 
stitution has  decreased  the  responsibility  of  the  state  government. 
Finally,  in  a  situation  where  constitutional  amendment  becomes  the 
only  recourse  for  meeting  current  needs,  it  is  impossible  to  maintain 
higii  standards  of  structure  and  form  within  the  document.  The  result 
is  obsolete,  rei)etitive  and  contradictory  provisions. 

It  is  a  vain  hope  that  the  Constitution  will  cure  itself.  As  amend- 
ment is  added  to  amendment,  the  ])ros])eets  of  achieving  a  viable  con- 
stitutional document  grow  dimmer.  The  only  solution  is  to  undertake  a 
program  of  substantial  revision  and  simplification  designed  to  establish 
a  document  tliat  eiidjodies  the  basic  principles  aiul  structure  of  govern- 
ment, i)rotections  for  individual  rights,  and  little  else.  In  the  words  of 
Justice  Cardozo,  "A  constitution  states,  or  ought  to  state,  not  rules 
for  the  passing  hour,  but  ])riiiciples  for  an  ex])anding  future.  "^  Once 
the  California  Constitution  is  restored  to  the  traditional  status  of  or- 
ganic law,  there  will  be  little  need  for  continuous  amendment. 

>  Cardozo,  B.  N.,  The  Nature  of  the  Judicial  Process.  New  Haven :  Yale  University 
Press,  1921. 


V 
METHODS  OF  CONSTiTUTIONAL  REVISION 

GENERAL 

The  California  Constitution  provides  three  legal  methods  for  change : 
(1)  legislative  proposal  of  amendment;  (2)  initiative  proposal  of 
amendment,  and  (3)  the  constitutional  convention.^ 

Usually  a  distinction  is  made  between  "amendment"  and  "revision." 
Although  important  changes  are  often  effected  by  means  of  amendment, 
this  method  normally  refers  to  changes  of  a  specific  nature  and  limited 
scope  while  revision  implies  a  broader  and  more  substantive  change. 
In  a  state  such  as  New  Hampshire  where  the  Constitution  provides  for 
only  one  method  of  change,  amendments  proposed  by  convention,  there 
is  little  distinction  between  amendment  and  revision.  However,  when 
a  Constitution  such  as  that  of  California  provides  separate  procedures 
for  effecting  amendment  and  revision,  a  more  absolute  distinction  is 
implied. 

THE  CONSTiTUTIONAL  CONVENTION 

The  California  Constitution  refers  to  only  one  method  of  "revision." 
Under  Section  2  of  Article  XVIII,  if  two-thirds  of  the  members  elected 
to  each  house  of  the  Legislature  "shall  deem  it  necessary  to  revise" 
the  Constitution,  they  may  recommend  that  the  people  vote  at  the  next 
general  election  on  the  question  of  calling  a  convention.  Although  the 
Constitution  does  Jiot  prescribe  how  this  is  to  be  done,  it  would  appear 
that  the  recommendation  would  have  to  be  in  the  form  of  a  concurrent 
resolution  passed  during  a  general  session.- 

In  the  event  of  an  aiBrmative  vote  (the  majority  of  those  voting  on 
the  question)  on  the  referendum,  it  becomes  the  duty  of  the  Legislature 
to  provide  by  law  at  the  next  session,  which  would  be  a  regular  session, 
the  procedures  for  calling  the  convention  and  the  election  of  delegates. 
However  in  1935  the  Legislature  failed  to  follow  the  popular  mandate 
and  did  not  provide  the  enabling  act,  and  there  was  no  legal  metliod 
by  which  the  Legislature  could  be  forced  to  act.  Thus,  legislative  im- 
plementation is  a  necessary  part  of  the  convention  process  under  Sec- 
tion 2,  although  in  some  states  such  as  Missouri,  the  procedures  for 
constituting  the  convention  are  set  forth  in  such  detail  that  the  provi- 
sion is  virtually  self-executing. 

The  delegates,  the  number  of  which  may  not  exceed  that  of  both 
houses  of  the  Legislature,  are  required  to  be  chosen  in  the  same  manner 
and  have  the  same  qualifications  as  members  of  the  Legislature,  and  the 
delegates  must  meet  in  convention  within  three  m^onths  after  their  elec- 
tion and  at  such  place  as  the  Legislature  may  direct.  With  respect  to 


1  Article  XVIII ;  Article  IV,  Section  1. 

2  Article  4,  Section  2a  limit.s  the  matters  that  may  be  considered  in  the  budget  session, 

and  in  view  of  the  provisions  of  Article  V,  Section  9,  it  would  appear  that  the 
resolution  could  not  be  passed  in  a  special  session  unless  the  subject  was  included 
in  the  Governor's  proclamation  convening  the  session. 

(25) 
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the  election  of  delegrates,  the  phrase  "in  the  same  manner,  and  have  the 
same  (inalifications,  as  members  of  the  Tje«rislatnre"  would  appear  to 
incorporate  all  constitntional  and  statutory  recpiirements  proveiMiinp:  the 
election  of  legislators,  such  as  the  i)artisan  direct  ])rimary  and  <reneral 
election  procedures. 

Although  the  Constitution  which  is  drafted  by  the  convention  is  re- 
(luired  to  be  submitted  to  the  people  at  a  special  election  provided  by 
law,  there  would  api)ear  to  be  no  bar  to  holding  such  an  election  con- 
currently with  a  regular  election.-^  The  manner  in  which  the  new  docu- 
ment is  to  be  submitted,  i.e.,  as  a  whole,  as  a  series  of  separate  proposals, 
or  as  a  whole  with  the  stipulation  that  the  proposals  be  voted  on  sepa- 
rately, is  determined  by  the  convention.  Finally,  a  majority  of  all  votes 
cast  in  the  special  election  is  necessary  to  adopt  a  new  Constitution. 

Since  the  Constitution  is  silent  regarding  many  of  the  details  con- 
cerning the  establishment  of  the  convention,  it  is  clearly  Avithin  the 
power  of  the  Tjegislature  to  provide  in  the  convention  act  for  such 
matters  as  the  exact  number  of  delegates,  compensation  of  delegates, 
location  of  the  convention,  manner  of  tilling  vacancies,  and  necessary 
appropriatons. 

In  recent  years  several  states  have  made  use  of  the  limited  or  re- 
stricted convention.  Normally,  a  convention  will  have  plenary  power  in 
regard  to  proposing  a  new  Constitution,  but  the  courts  in  several  states 
have  lield  that  if  the  convention  (piestion,  when  submitted  by  the  Legis- 
lature and  approved  by  the  people,  contains  the  stipulation  that  an 
affirmative  vote  is  a  vote  for  a  convention  restricted  to  or  ]irohibited 
from  the  consideration  of  a  certain  subject  or  subjects,  the  conven- 
tion is  bound  by  popular  mandate  and  an  area  of  authority  has  been 
expressly  Avithheld  by  the  people.'* 

However,  in  light  of  previous  court  decisions  in  this  State,  it  is  doubt- 
ful tliat  this  reasoning  would  be  followed  by  the  California  courts.  The 
California  Supreme  (\)urt  has  (>x))ressed  the  view  tliat  both  the  jieople 
and  the  Legislature  are  bound  by  constitutional  limitations  regardng 
constitutional  revision,  that  a  revision  may  be  accomplished  only  by  a 
convention  as  expressly  prescribed  in  Article  X\'III,  and  that  such 
a  convention  "is  freed  from  any  limitations  other  than  those  contained 
in  the  Constitution  of  the  TTnited  States. "•'"' 

REVISION  BY  AMENDMENT 

On  two  occasions  the  California  Sujn-enie  Court  has  held  that  amend- 
ment and  revision  are  mutually  exclusive  procedures  and  ruled  against 
legislative  and  initiative  amendments  that  were  so  broad  in  scope  as  to 
amount  to  a  revision.  Tn  regard  to  legislative  amendments  the  court 
stated : 

"Article  XVI II  of  the  Constitution  ]irovides  two  methods  by 
which  changes  may  be  effected  .  .  .  one  by  convention  ,  .  .  for 
the  express  purpose  of  revising  the  entire  instrument,  and  the  other 


»Velav.  Jlnhrrln  (1934)   1  f"al.  2nd,  4f.6. 

*  Ooitics  V.   O'Conncll    (1947),   305   Kv.,   397;   CximmuKjs  v.   Heeler    (1949),   189   Tenn.. 

151  ;  staples  v.  Gilvtcr  (1945).  1S3  Va.,  fil3. 
uLivermore  v.  Waite  (1894),  102  Cal.,  113;  McFaddcn  v.  Jordan   (1948),  32  Cal.  2nd, 

330. 
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through  the  adoption  by  the  j)eople  of  propositions  for  specific 
amendments.  It  can  be  neither  revised  nor  amended  except  in  the 
manner  prescribed  by  itself  .  .  . 

"The  Legislature  is  not  authorized  to  assume  the  function  of  a 
constitutional  convention,  and  propose  for  adoption  by  the  people 
a  revision  of  the  entire  Constitution  under  the  form  of  an  amend- 
ment .  .  .  The  significance  of  the  term  'amendment'  implies  such 
an  addition  or  change  within  the  lines  of  the  original  instrument  as 
will  effect  an  improvement,  or  better  carry  out  the  purpose  for 
which  it  was  framed." 

The  court  reaffirmed  its  position  in  1948,  this  time  in  regard  to  initia- 
tive amendments,  and  stated : 

"Each  situation  involving  the  question  of  amendment,  as  con- 
trasted with  revision  of  the  Constitution  must,  we  think,  be  re- 
solved upon  its  owai  facts.  A  case  might,  conceivably,  be  presented 
where  the  question  would  be  close  and  where  there  would  be 
occasion  to  undertake  to  define  with  nicety  the  line  of  demarca- 
tion .  .  ."6 

Thus  it  may  be  concluded  that  an  entire  revision  may  not  be  proposed 
by  a  single  constitutional  amendment  and  that  any  one  amendment  may 
not  be  so  broad  as  to  amount  to  substantial  revision.  However,  there 
would  appear  to  be  no  legal  obstacle  to  the  proposal  of  an  amendment 
embodying  a  revision  of  an  entire  article  or  specific  area  of  the  Consti- 
tution, or  to  the  submission  of  a  series  of  amendments  at  succeeding 
elections  aimed  at  an  eventual  total  revision. 

Such  a  program  of  piecemeal,  but  yet  co-ordinated,  revision  is  cur- 
rently being  undertaken  in  New  York.  In  many  respects  the  problems 
of  New  York  regarding  constitutional  revision  were  analogous  to  those 
of  California.  For  several  years  New  York  has  been  searching  for  a 
solution  to  the  problem  of  what  has  been  termed  a  "runaway"  Consti- 
tution— a  document  that  has  expanded  from  3,000  words  in  1777  to 
over  45,000  at  present. 

In  1956  a  15-member  commission  was  directed  to  conduct  preparatory 
research  in  the  event  that  an  affirmative  vote  was  received  on  the  ques- 
tion of  calling  a  constitutional  convention  which,  under  the  terms  of  the 
Constitution,  must  be  submitted  to  the  people  every  20  years.  Although 
there  was  general  agreement  that  revision  was  necessary,  there  was  no 
consensus  that  a  convention  was  the  best  method,  and  the  proposal  was 
defeated.  Subsequently,  the  Legislature  in  1958  created  a  special  com- 
mittee to  study  the  problem  and  submit  proposals  for  revision.  The 
committee  initiated  several  studies,  but  was  disbanded  when  the  Chair- 
man, Nelson  A.  Rockefeller,  resigned  to  assume  the  otfice  of  Gover- 
nor. However,  Governor  Rockefeller  recommended  that  the  Legislature 
create  a  body  to  carry  on  the  committee's  Avork  and  in  1959  a  Tempo- 
rary State  Commission  on  Revision  and  Simplification  of  the  Constitu- 
tion was  established.  The  commission  was  directed  to  make  "...  a 
comprehensive  study  of  the  Constitution  with  a  view  to  proposing  to 
the  Legislature  the  initiation  of  such  revision  and  simplification  as  the 
commission  deems  desirable  .  .  . "  '^ 


»  Livermore  v.  Waite  and  McFadden  v.  Jordan,  Op.  Cit. 
■'  Ch.  4  of  the  Laws  of  1959. 
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The  commission  established  two  subcommittees,  one  on  local  govern- 
ment and  one  on  simplification  (which  studied  the  report  on  an  inter- 
law  sclionl  study  completed  in  1058),  and  the  report  of  the  commission 
was  submitted  to  the  Lcj^islature  and  Governor  in  December,  1959. 
The  report  contained  a  complete  revision  of  three  articles  and  ten  pro- 
posals for  the  simplification  of  other  provisions.  One  article  was  reduced 
from  3,453  to  373  words.^  The  13  proposals  were  submitted  to  the  1960 
Legislature  in  the  form  of  amendments  and  10  were  approved  and 
referred  to  the  19G1  Legislature  for  second  passage  as  required  by  the 
Constitution. 

REVISION  BY  CONVENTION 

The  report  of  the  New  York  Commission  stated  that: 

"It  might  seem  that  the  way  to  undertake  the  task  of  constitu- 
tional revision  is  by  an  over-all  rewriting  at  one  time,  a  single 
stem  to  stern  revision.  But  we  must  recognize  the  fact  that  the 
accumulated  detail  in  which  the  Constitution  abounds,  the  shape 
and  form  of  the  document  to  which  the  experts  in  government 
have  become  accustomed,  have  generated  habits  of  thinking  about 
the  Constitution.  It  is  not  easy  overnight  to  change  the  course  of 
years  and  satisfy  tlic  coiiccnis  of  those  who  take  comfort  in  the 
constitutional  details  about  tlie  spheres  of  their  special  interests." 

Essentially,  California  faces  these  same  problems  in  regard  to  re- 
vision. Although  a  complete  revision,  which  under  the  present  terms 
of  Article  XVIII  would  have  to  be  effected  by  means  of  an  unrestricted 
constitutional  convention,  has  much  to  commend  it,  it  is  not  always  a 
practicable  undertaking. 

The  convention  is  the  most  traditional  method  of  state  constitutional 
revision  and  has  been  made  available  in  every  state  either  by  constitu- 
tional provision  or  by  judicial  interpretation.  Also  the  convention,  be- 
cause of  the  high  degree  of  popular  participation,  is  often  considered 
the  most  democratic  method  of  constitutional  reform.  However,  the 
convention,  especially  in  a  large  state  su<-h  as  California,  is  at  best 
a  long,  cumbersome,  and  costly  process  which  does  not  always  favor- 
ably lend  itself  to  the  prevailing  political,  economic,  and  social  situa- 
tion. At  the  very  least,  revision  by  convention  would  entail  several 
years  work  and  the  expenditure  of  several  million  dollars  with  little 
assurance  that  the  final  ]>roduct  would  be  accepted  by  the  electorate. 
A  con^•ention  presupposes,  as  with  the  case  of  Missouri,  a  long  period 
of  preparatory  research  and  an  informed  electorate  with  few  or  no 
reservations  about  the  need  for  revision.  Since  a  convention  subjects 
the  Constitution  to  unlimited  change,  the  jx'ople,  especially  in  a  state 
where  various  interests  have  gained  constitutional  protections,  are 
hesitant  about  supporting  such  a  venture.  And,  as  the  history  of  Cali- 
fornia has  demonstrated,  the  Legislature  is  traditionally  reluctant  to 
help  constitute  a  body  over  which  it  has  little  or  no  control.  This  is 
especially  true  when  the  solution  to  such  controversial  issues  as  re- 
apportionment is  outstanding.  Finally,  when  attempting  to  revise  a 

*  New  York  Legislature,  First  Step  Toward  a  Modem  Constitution,  The  Temporary 
Comi»i8aion  on  the  Revision  and  Simplijication  of  the  Constitution,  Legislative 
Document  No.  58,  Dec.  P.l,  l!'r»;t. 

New  York  Legi.^lature,  lnter-I,au->  School  Committee  Report  on  the  Problem  of 
Simplification  of  the  Constitution,  Legislative   Document  No.   57,    1958. 
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Constitution  as  detailed  and  coiuplicated  as  that  of  California,  it  might 
well  be  argued  that  the  task  becomes  essentially  a  technieal  problem 
that  could  best  be  undertaken  by  experts  rather  than  convention  dele- 
gates. 

Despite  these  difficulties  the  constitutional  convention  still  remains 
the  most  universally  accepted  method  for  the  creation  and  revision  of 
written  Constitutions,  and  although  a  convention  may  not  be  suited  to 
meet  the  present  need  for  revision  in  California,  it  merits  further 
study  since  future  circumstances  may  prove  more  favorable  for  its 
implementation. 

CONCLUSION-A  PROGRAM  OF  REVISION  FOR  CALIFORNIA 
Obsolete  Matter 

One  of  the  first  considerations  in  undertaking  constitutional  reform 
is  the  removal  of  obsolete  and  contradictory  provisions  and  a  general 
clarification  and  improvement  of  the  form  of  the  document.  These 
matters  are  relatively  noncontroversial,  and  steps  in  this  direction 
could  be  taken  either  independently  or  as  part  of  a  general  program 
of  revision. 

Since  the  needs  of  the  State  dictate  that  constitutional  reform  is  a 
problem  to  be  immediately  reckoned  with,  it  is  the  opinion  of  this  com- 
mittee that  a  constitutional  amendment  proposing  the  deletion  of 
various  obsolete  matter  should  be  submitted  to  the  people  at  the  gen- 
eral election  in  1962. 

General  Revision 

However,  improvements  of  above  nature  alone  do  not  constitute  a 
genuine  revision.  Imperfections  such  as  obsolescence  and  repetition  are 
merely  the  outgrowth  of  a  more  basic  constitutional  imperfection,  viz., 
the  inclusion  of  detailed  provisions  of  a  statutory  nature  which  results 
in  the  need  for  constant  amendment.  Thus,  simplification  is  the  foun- 
dation of  an  adequate  revision. 

To  succeed,  revision  must  be  approached  in  a  practical  manner.  Not 
only  should  a  program  of  revision  aim  at  producing  the  best  possible 
Constitution,  but  it  should  also  employ  the  method  that  offers  the  best 
hope  of  success.  A  revision  undertaken  in  a  doctrinaire  manner,  obliv- 
ious to  political  realities  and  technical  difficulties,  is  doomed  to  failure. 

The  recent  experiences  of  other  states,  whose  problems  are  compar- 
able to  those  of  California,  demonstrate  a  trend  away  from  over-all 
"stem  to  stern"  revision  by  means  of  a  convention;  in  fact,  Missouri 
stands  alone  as  a  recent  example.  In  Georgia,  although  a  complete 
revision  was  adopted,  the  commission's  proposals  were  subjected  to  an 
intensive  examination  by  the  Legislature  before  being  submitted  to  the 
people.  In  New  Jersej^  revision  Vv'as  possible  only  by  means  of  a  limited 
convention  which,  even  then,  relied  heavily  upon  work  previously 
accomplished  by  a  commission  and  by  the  Legislature.  Other  limited 
conventions,  even  considerably  more  restricted  in  scope  than  that  of 
New  Jersey,  have  been  recently  employed  in  Rhode  Island,  Virginia, 
Kentucky  and  Tennessee. 

Recently  many  states  have  created  small  specialized  bodies  to  study, 
the  problem  of  revision  and  make  recommendations  for  change.  Several 
witnesses  appearing  before  the  committee  suggested  this  approach  for 
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California.  Testifying?  before  the  committee,  Frank  C.  Newman,  Pro- 
fessor of  Law  at  the  TTniversity  of  California,  stated: 

"As  to  tlie  method  of  revision,  it  seems  desirable  tliat  pi'oposed 
amendments  be  snbmitted  to  the  Lefrislatnre,  and  then  to  the 
voters,  after  interested  f?ronps  have  made  their  recommendations. 
I  believe  that  a  {?ood  deal  could  be  accomplished  if  we  had  an 
advisory  pronp  with  the  dnty  of  recommendiiip:  simplification  and 
given  the  funds  needed  to  have  able  draftsmen.  I  tliink  that  a 
group  of  experts  Avorking  with  a  wise  commission  could  come  up 
with  a  set  of  pi-oposals  tliat  tlie  Legislatui-e  and  the  voters  would 
find  acceptable.  I  do  not  see  why  it  is  not  appropriate  to  consider 
various  articles  in  this  fashion.  I  think  that  we  would  avoid  one 
of  the  great  defects  of  conventions,  which  is  log-rolling. 

"B3'  simplification  I  mean  more  than  removal  of  obsolete  ma- 
terial and  more  than  codification.  I  think  it  would  be  important 
not  to  declare  to  sucli  a  body  that  it  must  not  touch  substance.  The 
test  of  tlie  need  for  revision  should  be  a  determination  that  cer- 
tain wording  in  the  Constitution  is  blocking  activity  that  is  in 
the  public  interest." 

Although  oidy  Georgia  has  successfully  employed  a  commission  to 
effect  revision  of  its  constitution,  New  York  is  apparently  making  con- 
siderable progress  witli  this  method,  and  the  increasing  use  of  bodies 
of  this  nature  is  indicative  of  the  growing  importance  of  this  technique 
in  constitutional  reform.  Commissions  and  similar  bodies  are  usually 
created  by  the  Legislature  and/or  the  executive  to  study  a  state's  con- 
stitution and  submit  proposals  for  revision.  The  complexity  of  modern 
constitutioiis  lias  created  a  need  for  concentrated  and  expert  study  in 
the  area  of  revision.  Prior  to  1900  only  five  states  used  such  a  device, 
but  sinc(!  1900,  38  connnissions  have  been  employed  in  21  states.  Be- 
tween 19,")7  and  1958  eight  states  established  constitutional  commis- 
sions. 

After  considering  the  experience  of  California  and  other  states  in 
the  area  of  constitutional  reform,  it  would  appear  that  at  the  present 
time  and  under  the  present  limitations  of  Article  XVIII,  revision  could 
best  be  accomplished  by  a  continuing  program  directed  toward  prepar- 
ing revisions  of  individual  areas  of  tlie  Constitution.  The  task  should 
be  uiuhM-taUen  by  a  specialized  body  created  by  the  Legislature,  such 
as  a  Constitutional  Commission  or  Legislative  Committee,  which  should 
submit  proposals  for  revision  to  the  Legislature.  After  appropriate 
study  and  after  such  changes  as  it  might  deem  necessar}',  the  Legisla- 
ture should,  in  turn,  submit  the  proposals  to  the  people  at  succeeding 
elections  in  the  form  of  cojistitutional  amendments. 

Organic  Law  Code 

One  of  the  most  salient  problems  involved  in  a  i)r()gram  (tf  constitu- 
tional simplification  is  the  elimination  of  what  might  be  termed  statu- 
tory matter.  Probably  the  greatest  factor  in  the  failure  of  the  1929 
Commission  and  the  1947  Joint  Conunittee  to  effect  substantial  revision 
was  the  disagreement  among  various  interests  as  to  which  provisions 
were  properly  "constitutional"  and  wiiich  were  properly  "statutory." 
Not  only  does  the  elimination  of  such  material  pose  a  political  problem, 
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but  a  technical  problem  as  well  since  many  matters  now  regulated  by 
eonstitutional  provisions  would  have  to  be  re-enacted  into  statute  law 
in  the  event  of  a  revision. 

The  Legislature  might  well  consider,  as  a  possible  means  of  facilitat- 
ing eonstitutional  simplification  and  revision,  the  creation  of  an  Or- 
ganic Law  Code  to  which  might  be  transferred  certain  provisions  of 
the  present  constitution  that  are  of  a  statutory  nature  such  as  many 
of  the  provisions  relating  to  taxation,  bond  issues,  etc.  The  status  of 
such  a  code  could  be  intermediate  between  statutory  and  eonstitutional 
law,  and  the  provisions  of  the  code  would  be  subject  to  change  only  by 
a  concurrence  of  two-thirds  of  the  members  of  each  House  of  the  Leg- 
islature and  the  approval  of  the  Governor.  Such  a  code,  which  would 
have  greater  flexibility  than  the  Constitution  but  yet  would  be  on  a 
plane  somewhat  higher  than  ordinar}^  statutes,  might  go  a  long  way 
toward  assuaging  the  anxieties  of  various  vested  interests  who  fear  con- 
stitutional change. 

Amendment  of  Article  XVIII 

Suhmission  of  a  Revision  hy  the  Legislature.  The  use  of  commissions 
and  other  expert  bodies  in  attempting  to  revise  state  constitutions  is 
often  predicated  on  the  assumption  that  the  Legislature  possesses  the 
power  to  submit  a  revised  constitution  to  the  people.  Unlike  California 
where  the  courts  have  held  that  a  prohibition  against  such  action  is 
implied  in  the  Constitution,  and  unlike  Missouri  where  the  Constitu- 
tion explicitly  forbids  revision  except  by  methods  contained  in  the 
document,  most  state  constitutions  do  not  exclude  legislative  proposal  of 
a  revision.  The  recent  Constitution  of  Hawaii  specifically  vests  such 
poAver  in  the  Legislature. 

The  work  of  the  1929  commission  and  the  work  of  the  1947  joint 
committee,  at  least  in  its  early  stages,  was  directed  toward  the  formu- 
lation of  an  entire  and  co-ordinated  revision  but  under  the  present 
constitutional  proscription,  it  was  impossible  to  present  such  a  revision 
to  the  people.  Both  of  these  bodies  recognized  this  difficulty.  The 
final  report  of  the  1929  commission  recommended  that  an  amendment 
be  adopted  which  would  allow  the  Legislature  to  submit  an  entire 
revision  and  further  stated  that : 

"With  our  proposed  revision  before  it,  the  Legislature,  after 
proper  public  comment  has  been  made  thereon,  should  be  able 
to  prepare  a  revision  which  would  meet  with  public  favor.  "We 
cannot  see  why  the  Legislature  is  not  as  competent  to  make  a 
revision  as  would  be  a  constitutional  convention.  After  all,  it  is 
not  so  important  who  should  submit  the  revision  as  it  is  that 
it  shall  be  along  lines  which  will  meet  with  public  favor.  The 
vote  of  the  people  is  the  controlling  factor.  .  .  .  Our  revision 
can  be  subjected  to  criticism  by  public  bodies  generally,  and 
thus  the  Legislature  can  have  the  benefit  not  only  of  our  work, 
but  criticism  of  it,  and  may  take  all  the  time  that  is  necessary 
to   effect   a   satisfactory   revision." 

There  would  appear  to  be  no  sound  reason  why  the  people's  repre-' 
sentatives  should  not  be  authorized  to  submit  a  revised  constitution 
to  the  electorate  if  at  any  time  it  should  appear  that  revision  could 
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be  best  accomplished  in  tliis  manner.  Althongh,  except  for  the  con- 
vention, no  specific  method  of  effectinfr  overall  and  co-ordinated  revi- 
sion, such  as  revision  by  a  commission,  has  been  so  well  proven  as 
to  warrant  its  incorporation  in  the  State  Constitution,  and  thus  far 
no  other  state  has  done  so,  a  i)rovision  providin<r  for  le<ri.slative  pro- 
posal of  a  revision  would  increase  the  flexibility  of  Article  XVIII  and 
allow  for  the  utilization  of  such  new  techniques  as  changing  conditions 
might  warrant. 

To  allow  the  Legislature  to  propose  a  complete  revision,  whether 
drawn  up  by  a  commission,  legislative  committee,  or  other  such  body, 
would  not  violate  any  principles  of  the  democratic  process.  Revision 
by  this  method  would  insure  that  the  proposals  would  be  subjected 
to  the  scrutiny  of  the  people's  representatives,  that  the  proposals 
would  be  considered  in  the  public  forum  of  the  Legislature  where  inter- 
ested parties  could  be  hoard,  that  a  two-thirds  vote  of  each  house 
of  tlie  Legislature  Avould  be  necessary  before  such  a  revision  could 
be  submitted  to  tlie  electorate,  and  finally  that  the  revision  would  be 
adopted  only  after  referral  to  the  people  for  their  approval. 

Thus,  it  is  the  recommendation  of  this  committee  that  the  present 
prohibition  against  legislative  proposal  of  revision,  imposed  by  court 
interpretation,  be  eliminated  by  amending  Article  XVIII  so  as  to 
permit  the  Legislature  to  submit  an  entire  revision  to  the  people. 

Amending  Process 

Although  a  constitution  which  contains  a  difficult  amending  process, 
such  as  that  of  Ncav  Jersey  before  1 047,  will  normally  have  few  amend- 
ments, there  would  appear  to  be  no  absolute  connection  between  the 
number  of  times  a  constitution  has  been  amended  and  the  ease  of  the 
amending  process. 

There  are  several  state  constitutions,  as  old  or  older  than  that  of 
California,  which  contain  amendment  provisions  no  more  stringent 
or  less  stringent  but  yet  which  have  less  than  one-third  the  number 
of  amendments.  Furthermore,  if  compared  Avith  the  amending  process 
of  other  states.  Section  1  of  Article  XVIII  does  not  apj^ear  to  provide 
an  exceptionally  easy  procedure.  Section  1  requires  that  an  amend- 
ment be  proposed  by  a  vote  of  two-thirds  of  the  members  of  each 
house  during  one  session  and  that  a  majority  of  the  electors  voting 
on  the  proposition  is  necessary  for  ratification.  Only  a  relatively 
few  constitutions  contain  provisions  requiring  passage  by  two  sessions 
of  the  legislature  or  more  than  a  simple  majority  of  those  voting 
on  a  measure  for  ratification,  and  in  several  states  less  than  a  two- 
thirds  vote  of  each  house  is  required  for  the  proposal  of  an  amendment. 

Although  it  might  well  be  argued  that  the  ease  with  which  the 
Constitution  may  be  amended  has  contributed  to  the  use  of  the  amend- 
ing process  for  the  insertion  of  protections  for  special  interests,  pro- 
posals for  restricting  the  amending  process  fail  to  recognize  that 
there  are  more  fundamental  factors  that  have  contributed  to  the  con- 
stant amendment  of  the  Constitution.  The  answer  nnist  be  sought  in 
the  detailed  and  statutory  natnre  of  the  document  itself  and  in  the 
State's  ]>articiilar  social,  political,  and  economic  structure. 

The  detailed  character  of  the  Constitution  requires  today,  as  in 
1879,  a  flexible  and  readily  available  amending  process  to  keep  pace 
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with  rapidly  changing"  conditions.  However,  if  at  some  future  time 
a  thorough-going  revision  and  simplification  of  the  Constitution  should 
be  accomplished,  certain  alterations  in  the  amending  process  might 
well  deserve  consideration  since  a  more  rigid  amending  process  would 
contribute  to  maintaining  the  basic  character  of  the  new  document. 
The  above  would  hold  true  for  recommendations  that  have  from 
time  to  time  been  advanced  regarding  changes  in  the  procedures  for 
proposing  and  adopting  initiative  amendments.  "Whatever  merit  these 
proposals  might  have  in  regard  to  the  principle  of  the  initiative  and 
its  particular  use  in  California,  they  would  appear  to  have  little 
relation  to  the  immediate  problem  of  effecting  constitutional  simpli- 
fication. Initiative  amendments  have  accounted  for  less  than  7  percent 
of  the  total  number  of  amendments  that  have  been  adopted. 

The  Convention 

If  compared  with  the  convention  provisions  of  other  State  Constitu- 
tions, Section  2  of  Article  XVITI  appears  to  be  neither  unduly  re- 
strictive or  ambiguous.  Most  State  Constitutions  require,  as  does  Sec- 
tion 2,  a  two-thirds  vote  of  each  house  of  the  Legislature  for  the 
submission  of  the  convention  question  to  the  people ;  that  a  majority 
of  the  electors  voting  on  the  question  is  necessary  for  the  adoption 
of  the  proposition;  that  the  Legislature  provide  by  law  for  convening 
the  convention;  that  the  Constitution  drafted  by  the  convention  must 
be  submitted  to  the  people;  and  that  a  majority  of  those  voting  on 
the  measure  is  necessary  for  ratification. 

Since  the  convention  process  has  never  been  fully  implemented  since 
1879  and  since  there  have  been  no  court  decisions  specifically  clarifying 
the  procedures  for  establishing  a  convention,  there  are  certain  problems 
involved  in  interpreting  the  language  of  Section  2,  especially  in 
regard  to  the  selection  of  delegates.  Also,  since  under  the  provisions 
of  this  section  a  convention  cannot  be  implemented  without  legislative 
action,  the  Legislature  can,  as  in  ]934.  fail  or  refuse  to  convene  the 
convention. 

To  overcome  these  difficulties  Avould  involve  amending  Section  2  so 
as  to  provide  such  detailed  procedures  that  all  possible  ambiguities 
would  be  removed  and  that  the  provi'^ions  would  become  self-executing. 
Even  if  this  were  possible,  it  would  render  the  convention  process 
extremely  inflexible.  It  would  appear  that  such  matters  as  establishing 
the  exact  procedures  for  selecting  delegates,  providing  necessary  ap- 
propriations, and  other  details  concerning  the  convention  should  prop- 
erly remain  a  legislative  function  in  order  to  insure  maximum 
constitutional  flexibility. 

It  is  significant  that  neither  the  1929  Commission  nor  the  1947  Joint 
Committee  made  any  recommendations  for  changing  the  present  method 
of  establishing  a  convention,  and  recent  developments  in  constitution- 
making  among  the  states  do  not  bear  any  evidence  of  a  trend  toward 
more  detailed  convention  procedures. 

It  is  the  opinion  of  this  committee,  after  a  careful  review  of  the 
constitutional  procedures  relating  to  the  convention  process  and  the 
proposal  and  adoption  of  constitutional  amendments,  that  at  the  present 
time  there  w^ould  be  little  or  no  value  in  effecting  any  substantial 
changes  in  these  procedures. 


VI 
ARTICLE  VI   (Judicial  Article) 

GENERAL 

Durin«>:  the  first  two  public  hearings,  many  witnesses  pointed  to 
Article  VI  as  an  area  of  the  Constitution  that  was  in  need  of  basic 
revision.  Since  this  article  is  substantially  free  from  constitutional 
details  delineating:  spheres  of  special  interest,  it  presents  a  favorable 
opportunity  to  approach  the  problem  of  revision  on  a  rational  and 
relatively  non-controversial  basis.  But,  although  the  Judicial  Article 
has  been  less  subject  to  the  pressures  of  various  interest  groups  than 
other  areas  of  the  Constitution,  it  is,  nevertheless,  in  most  respects, 
tyi)ical  of  our  lengthy  and  inflexible  fundamental  law  and  is  encum- 
bered with  detailed,  obsolete,  and  inconsistent  provisions.  The  detailed 
provisions  of  tlii.s  article  have  given  rise  to  62  amendments  since  the 
adoption  of  the  1879  Constitution. 

The  Judicial  Council  and  the  California  State  Bar  have  traditionally 
been  concerned  with  Article  VI  and  have  continually  made  recom- 
mendations for  the  improvement  of  the  administration  of  justice.  In  a 
report  to  Governor  Goodwin  J.  Knight  in  1956  concerning  the  condition 
of  judicial  administration  in  California,  the  Honorable  Phil  S.  Gibson, 
Chief  Justice  of  the  California  Supreme  Court  and  Chairman  of  the 
Judicial  Council,  stated  that  on  the  council's  current  agenda  of  study 
projects  was  a  "study  of  the  entire  Judicial  Article  of  the  California 
Constitution  directed  toward  the  elimination  of  obsolete  and  restrictive 
matter  which  now  hampers  the  modernization  of  court  structure  and 
procedure."  In  an  article  published  in  the  same  year,  the  Chief  Justice 
advocated  a  program  of  revision  that  would  eliminate  obsolete  and 
procedural  matters,  restate  and  simplify  remaining  provisions,  and 
make  necessarj^  substantive  changes. 

In  a  statement  before  the  committee  in  San  Francisco,  the  President 
of  the  California  State  Bar  Association  testified  that: 

"Article  VI  is  the  article  with  which  our  legal  profession  is 
most  directly  concerned.  This  article  contains  some  26  section  head- 
ings and  a  great  many  subsections.  Like  the  other  articles,  it  has 
been  amended  frequently.  For  example,  two  amendments  were 
adopted  by  the  people  in  1956,  both  for  the  purpose  of  authorizing 
the  Judicial  Couiu-il  to  fix  the  time  when  a  decision  of  the  District 
Court  of  Appeal  sliould  become  final.  These  amendments  are  a 
good  illustration  of  the  cnmbersomeness  of  our  Constitution.  Surely 
the  establishment  of  appropriate  time  factors  for  the  operation  of 
the  appellate  process  in  our  courts  is  a  matter  for  legislative  action 
or  for  delegation  by  the  Legislature  to  the  Judicial  Council.  It 
should  not  be  necessary  to  ask  the  people  to  consider  a  matter  of 
such  relatively  minor  procedural  detail  and  have  to  vote  upon  it 
at  a  general  election.  .  .  . 
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"Because  of  its  original  length  and  its  frequent  amendment, 
Article  VI  is  now  badly  in  need  of  rearrangement.  Also,  it  contains 
much  obsolete  material  and  some  material  which  should  not  be  in 
the  Constitution  at  all." 

Professor  Arvo  Van  Alstyne,  Professor  of  Law  at  UCTjA,  appeared 
before  the  committee  in  Los  Angeles  and  commented  as  follows : 

"The  judicial  article  of  the  Constitution  is  in  need  of  revision. 
Numerous  provisions  in  Article  VI  are  anachronistic  or  simply  of 
no  present  force  and  effect.  Mui-h  of  the  judicial  article  is  occupied 
with  provisions  dealing  with  the  structure,  organization,  and  juris- 
diction of  the  various  courts.  The  bulk  of  these  matters  should  be 
omitted  from  the  Constitution  and  replaced  by  general  authoriza- 
tions for  legislative  enactments  relating  thereto.  The  present  pro- 
cedures to  make  needed  changes  in  the  judicial  system,  via  con- 
stitutional amendments,  are  neither  efficient  nor  necessary.  Such 
matters  are  usually  of  such  a  nature  as  to  be  difficult  for  the  lay 
voter  to  adequately  understand.  They  are  technical  matters  with 
which  lawyers  and  legislators  are  not  only  conversant,  but  equip- 
ped by  specialized  training  and  experience  to  evaluate.  Their 
resolution  is  more  approprialely  a  matter  for  legislative  concern. 
Furthermore,  flexibilitj^  and  the  capacity  to  meet  changing  needs 
in  our  rapidly  changing  world  would  seem  to  be  desirable  qual- 
ities for  an  effective  system  for  administering  justice.  Such  flexi- 
bility can  better  be  found  in  the  vesting  of  lawmaking  authority 
in  the  Legislature  than  in  the  electorate  through  the  medium  of 
constitutional  amendment.  The  Constitution,  of  course,  should  re- 
tain the  basic  structural  provisions  and  authorizations  for  legis- 
lative action,  but  the  details  properly  should  be  left  to  legislative 
delineation,  preferably  with  some  form  of  liaison  or  recommenda- 
tory participation  by  the  Judicial  Council." 

Similar  views  were  expressed  by  Professor  Donald  P.  Kommers,  a 
political  scientist,  who  has  devoted  considerable  study  to  the  prob- 
lems of  the  state  court  organization  and  judicial  administration : 

"In  the  last  10  yeRva  there  have  been  major  drives  to  overhaul 
the  judicial  articles  of  the  state  constitutions  of  Arkansas,  Dela- 
ware, Florida,  Illinois,  Texas,  New  York,  Connecticut,  Tennessee, 
Minnesota  and  Wisconsin,  to  mention  more  outstanding  examples. 
Moreover,  the  judicial  articles  of  the  constitutions  of  Hawaii, 
Alaska,  New  Jersey  and  Puerto  Rico,  all  recently  drafted,  are 
models  that  should  be  imitated  by  California. 

"In  revising  the  judicial  article  of  the  California  Constitution 
some  very  basic  principles  should  be  kept  in  mind.  First,  it  is  the 
nature  of  a  Constitution  to  embody  a  very  broad  political  frame- 
work and  basic  principles  of  government.  Never  should  a  Consti- 
tution be  so  detailed  in  its  provisions  as  to  hamstring  future  gener- 
ations in  meeting  their  public  responsibilities,  and  one  of  the 
greatest  of  these  responsibilities  is  seeing  that  justice  is  admin- 
istered economically,  efficiently,  and  without  delay.  The  inadequa- 
cies of  many  state  judicial  systems  have  been  attributed  to  the  fact 
that  details  of  court  organizations  and  administration  have  been 
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frozen  into  State  Constitutions.  A  related  principle  is  that  the 
judicial  article  should  be  flexible  so  as  to  give  the  legislature  the 
widest  possible  latitude  in  providing  the  proper  organization  and 
administration  of  the  judicial  system  in  order  to  meet  the  ever- 
expanding  and  rising  demands  of  modern  justice." 

THE  DELETION  OF  OBSOLETE  iS\AnER 

A  beginning  was  made  in  this  area  in  1956  when  an  amendment, 
recommended  by  the  Judicial  Council,  was  adopted  that  removed  a 
superseded  salary  schedule  and  eliminated  the  section  dealing  with 
the  Supreme  Court  Commission  (whi'^h  had  been  abolished  after  the 
creation  of  the  District  Courts  of  Appeal).  However,  there  is  still  much 
obsolete  and  obsolescent  matter  that  should  be  deleted,  such  as  the 
prominent  examples  listed  below. 

Section  2 

The  provision  of  this  section  which  relates  to  the  Supreme  Court 
sitting  in  departments,  although  possibly  not  unequivocally  obsolete, 
is  clearly  obsolescent.  This  provision,  adopted  in  1879  and  designed  to 
serve  a  function  similar  to  the  present  District  Courts  of  Appeal,  pro- 
vides that  the  Supreme  Court  may  divide  itself  into  two  departments 
to  hear  separate  ca.ses  and  establishes  a  procedure  whereby  certain  such 
cases  may  be  referred  to  the  court  sitting  in  bank.  With  the  estab- 
lishment of  the  District  Courts  of  Appeal  in  1928,  the  practice  of 
sitting  in  departments  was  es-sentially  terminated  and  this  provision 
appears  to  serve  no  useful  purpose  at  present. 

Secfion  3 

Provisions  of  this  section,  last  amended  in  1928,  referring  to  the 
election  and  terms  of  office  of  Supreme  Court  Justices  and  the  man- 
ner of  filling  vacancies  have  been  susperseded  bv  Section  26  adopted 
in  1934. 

Secfion  4A 

This  section  contains  provisions  regarding  the  election  of  justices  to 
the  District  Courts  of  Appeal  which,  similar  to  the  provisions  of  Sec- 
tion 3.  have  been  superseded  by  Section  26. 

The  language  in  this  section  added  in  1928  designating  the  counties 
comprising  the  appellate  districts  and  the  number  of  divisions  in  each 
is  now  obsolete  since  the  Legislature,  in  1941,  exercised  its  power  under 
this  section  to  redistrict. 

The  clau.se  in  this  section  that  provides  that  statutes  "regulating 
appeals  to  the  Supreme  Court  .shall  apply  to  the  district  courts  .  .  . 
until  the  Legislature  shall  provide  otherwi.se"  should  be  removed  since 
the  Legislature  has  provided  that  such  appeals  will  be  regulated  by  the 
Judicial  Council.  Also,  the  clause  maintaining  the  status  of  officers  and 
terms  of  office  of  the  di.striet  court  justices  as  they  existed  prior  to  1928 
us  no  U»iigcr   r->c.--.arv. 

Secfion    1 5 

This  section  of  the  1879  Constitution  provided  that  no  judicial  officer 
except  justices  of  the  peace  and  court  commissioners  could  receive  to 
their  own  use  any  fees  or  perquisites  of  office.  An  amendment  adopted 
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in  1911  removed  the  exception  for  justices  of  the  peace  except  for  those 
then  in  office.  This  "savino;  clause"  pertaining  to  justices  now  serves 
no  purpose.  Also  it  is  doubtful  if  any  court  commissioners  are  now  paid 
on  a  fee  basis  and  if  this  should  be  verified  by  subsequent  study,  that 
exception  should  also  be  deleted. 

Section  21 

Although  this  section  provides  that  the  Supreme  Court  Clerk  shall 
be  appointed,  there  is  an  unnecessary  ''saving  clause"  designed  to 
protect,  until  the  expiration  of  their  term,  clerks  holding  office  prior 
to  the  adopting  of  this  provision. 

Elimination  of  Detailed  Provisions 

An  adequate  revision  of  Article  VI  should  undertake  to  eliminate 
much  of  the  inflexible  and  detailed  language  pertaining  to  court  organ- 
ization, jurisdiction  and  procedure.  A  step  was  made  in  this  direction 
in  1956  when  an  amendment  was  adopted  which  removed  from  Section 
4C  its  unrealistic  time  limitations  on  petitions  for  hearing  in  the  Su- 
preme Court  and  provided  that  the  time  for  filing  and  acting  on  such 
petitions  should  be  regulated  by  rules  adopted  by  the  Judicial  Council. 
The  judicial  article  contains  many  requirements  of  a  similar  nature 
that  should  be  eliminated  from  the  Constitution  and  implemented  at 
the  discretion  of  the  Legislature  or  the  Judicial  Council.  (See  Ap- 
pendixes I  and  II.) 

Substantive  Changes 

A  significant  improvement  in  the  California  judicial  system  was 
made  in  1950  when  an  amendment,  sponsored  by  the  Judicial  Council 
and  supported  by  the  bench  and  bar,  was  adopted  which  provided  for 
inferior  court  reorganization.  At  the  past  general  election  two  other 
amendments  were  adopted  which  made  substantive  changes  in  Article 
VI. 

The  first  of  these  amendments  increased  the  membership  of  the 
Judicial  Council,  formerly  composed  entirely  of  judges,  by  providing 
for  the  inclusion  of  an  additional  municipal  court  judge,  four  members 
of  the  State  Bar,  and  one  member  from  each  house  of  the  Legislature. 
This  change  has  made  the  council  more  representative  and  has  formal- 
ized its  ties  with  the  Legislature  and  the  State  Bar  who  are  intimately 
connected  with  the  judicial  system.  In  addition  the  amendment  pro- 
vided for  the  appointment  of  an  administrative  director  to  assist  the 
council  and  its  chairman.  The  importance  of  such  an  office  has  been 
demonstrated  by  the  experience  of  the  federal  government  as  well  as 
several  states. 

Finally,  in  regard  to  the  removal  of  judges,  this  measure  establishes 
as  an  effective  alternative  to  such  cumbersome  and  rarely  invoked  pro- 
cedures as  impeachment,  recall,  and  removal  by  the  Legislature,  a  Com- 
mission on  Judicial  Qualifications  with  the  power  to  recommend  to  the 
Supreme  Court  the  removal  of  judges  for  willful  misconduct  in  office, 
persistent  failure  to  perform  their  duties,  or  habitual  intemperance. 
The  commission  was  also  given  the  power  to  recommend  involuntary 
retirement  because  of  permanent  disability. 

The  second  amendment  adopted  in  November  1960  eliminated  the 
situation  whereby  the  district  courts  did  not  normally  have  appellate 
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jurisdiction  over  cases  tried  in  ninnicijial  or  justice  courts.  The  measure 
provided  that  the  distrii't  courts  shouhl  have  jurisdiction  in  such  cases 
to  the  extent  and  in  the  manner  provided  by  law  and  consequently  if 
an  appeal  is  taken  to  the  district  court,  the  State  Supreme  Court 
could  review  the  case  under  its  ti-ansfer  power.  Formerly,  cases  could 
have  conceivably  been  appealed  to  the  llnited  States  Supreme  Court 
without  an  opportunity  for  review  in  the  California  appellate  courts. 
Despite  the  significant  improvement  that  has  been  made  in  the  ju- 
dicial .system  by  these  amendments,  there  are  other  possible  reforms 
that  demand  attention. 

Ru!e  Making 

Until  recent  years  state  constitutions  have  vested  the  power  to 
regulate  practice  and  procedure  in  the  legislature.  The  result,  in  many 
instances,  was  detailed,  inflexible,  and  obsolescent  statutes  that  have 
inhibited  the  judicial  process.  In  order  to  insure  clear  and  flexible  rules, 
recent  constitutions,  following  the  precedent  set  by  the  United  States 
Supreme  Court's  Federal  Knles  of  Civil  Procedure  established  in  1938, 
have  placed  rule-making  power  in  the  hands  of  the  appropriate  judicial 
authorities.  It  would  appear  that  establishment  of  rules  of  practice  and 
procedure  is  a  judicial  function  since  their  formulation  should  be  the 
responsibility  of  those  most  clearly  connected  with  the  administration 
of  justice. 

For  many  years  the  Judicial  Council  in  California  has  supplemented 
the  statutes  regarding  rules  of  practice  and  procedure  in  accordance 
with  its  power  to  adopt  such  rules  that  are  not  inconsistent  with  law. 
In  1941  the  Legislature  gave  the  council  authority  over  all  rules  gov- 
erning ai)pe]late  practice  and  in  1955  the  council  was  given  the  power 
to  make  rules  regarding  pretrial  conference  procedure.  If  rule  making 
is  properly  a  judicial  function,  there  is  no  reason  that  it  sliould  be 
subject  to  legislative  control,  and  the  Judicial  Council  and  the  State 
Bar  have  supported  the  view  that  complete  rule-making  power  over 
all  practice  and  procedure  should  be  vested  in  the  council.  In  30  states 
the  courts  have  complete  rule-making  autliority  in  civil  procedure,  and 
22  states  have  extended  this  power  to  the  field  of  criminal  procedure 
as  well. 

Judicial  Appointments 

During  llie  course  of  its  study  of  the  judicial  article,  the  committee 
devoted  considerable  attention  to  the  important  problem  of  the  selection 
and  qualifications  of  judges.  In  this  regard  the  conuuittee  concentrated, 
princii)ally,  on  the  present  method  of  selecting  superior  and  municipal 
judges  and  whether  tliis  method  couUl  be  improved  by  requiring  tliat 
guberiuitoi'ial  a])pointments  to  these  courts  be  subject  to  the  ai)proval 
of  the  Commission   (tn  Judicial  Appointments. 

Although  several  of  the  older  state  constitutions  provide  for  the 
appointment  of  judges  in  a  manner  similar  to  the  federal  system,  the 
early  ]9th  century  marked  the  beginning  of  a  trend  toward  the  popu- 
lar election  of  judges  for  relatively  short  terms,  and  this  method  is 
followed  in  a  majority  of  the  states  today.  However,  in  1934  following 
widesjjread  di.ssal  isfaction  among  the  states  with  systems  of  popular 
eh'ction,   California   became  a  leader  in  judicial  reform  by  adopting 
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Article  2G  which  provides  for  gubernatorial  appointment  of  ai)pellate 
court  judges  subject  to  the  apjiroval  of  the  Commission  on  Judicial 
Appointments  and  requires  that  a  judge  periodically  run  "against  his 
record"  in  an  uncontested  election.  Article  26  also  provides  that  coun- 
ties may  adopt  this  system  for  the  selection  of  superior  court  judges, 
but  thus  far  no  county  has  done  so. 

Although,  in  theory,  superior  and  municipal  court  judges  are  elected 
by  the  people,  the  overAvhelming  majority  have  gained  their  seats  by 
gnbernatorial  appointments  to  vacancies  caused  by  death  or  retirement, 
and  normally  there  is  little  opposition  to  their  election  when  their  term 
expires.  The  Holbrook  Report  published  in  1955  stated  that  in  Los 
Angeles  County  only  8  of  78  superior  court  judges  were  originally 
elected  to  office,  and  of  39  municipal  court  judges,  all  but  one  had  been 
appointed.^ 

There  are  few  limitations  on  the  Governor's  power  to  appoint  su- 
perior and  municipal  court  judges  other  than  such  general  require- 
ments that  the  appointee  be  a  United  States  citizen  and  qualified  to 
practice  laAv.  This  lack  of  an  effective  screening  process  prompted  the 
State  Bar  and  the  Judicial  Council  to  recommend  to  the  1957  Legisla- 
ture that  the  membership  of  the  Commission  on  Judicial  Appoint- 
ments be  increased  and  that  superior  and  municipal  court  appoint- 
ments be  subject  to  the  approval  of  the  commission.  This  proposal, 
advocated  in  the  report  of  the  Joint  Judiciary  Committee  on  the  Ad- 
ministration of  Justice,  was  subsequently  introduced  in  the  1957  session, 
but  the  proposal  was  not  adopted  by  the  Legislature.^  Recently  the 
Judicial  Council  and  the  State  Bar  have  formulated,  as  part  of  a  long- 
range  program  for  the  improvement  of  the  administration  of  justice, 
a  proposal  designed  to  improve  the  present  system  of  selecting  superior 
and  municipal  court  judges.  Tlie  measure  would  provide  that  all  va- 
cancies would  be  filled  by  gubernatorial  appointments,  that  all  such 
appointments  be  subject  to  the  approval  of  a  body  such  as  the  Commis- 
sion on  Judicial  Appointments  or  the  Commission  on  Judicial  Quali- 
fications, and  that  appointees  be  assured  of  at  least  two  years  in  office 
before  being  required  to  stand  for  election.  This  proposal  would  place 
a  check  on  the  Governor's  present  unqualified  power  of  appointment 
and  would  be  consistent  with  the  requirement  in  a  number  of  states 
that  such  appointments  be  approved  by  an  independent  body.  Also,  it 
would  give  an  appointed  judge  an  opportunity  to  prove  himself  before 
his  record  is  presented  to  the  electorate. 

Although  at  present  there  are  no  provisions  for  screening  superior 
and  municipal  court  appointments,  an  informal  arrangement  has 
evolved  whereby  the  Governor  normally  submits  the  name  of  a  prospec- 
tive appointee  to  the  State  Bar  in  order  to  determine  the  individual's 
qualifications.  However,  it  appears  that  this  system  has  serious  inade- 
quacies which  may  inhibit  a  proper  evaluation  as  well  as  prejudice 
the  interests  of  the  appointee.  Goscoe  Farley,  representing  the  State 
Bar,  appeared  before  the  committee  and  testified  as  follows : 

1  A  Survey  of  the  Metropolitan  Trial  Courts  of  the  Los  Angeles  Area. 

2  Senate   of   the   State   of   California,    Partial  Report  of   the  Joint   Committee   on   the 

Administration  of  Justice.  Mav  1959;  SCA  14  as  originally  introduced,  March  4, 
1959,  and  ACA  47,  April  29,   1959. 
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"If  a  vacancy  occurs  in  the  superior  or  municipal  court,  the  Gov- 
ernor fills  that  vacancy  by  appointment.  The  appointee  must  run 
at  the  next  general  election.  It  is  seldom  that  he  is  then  not  elected, 
which  may  indicate  that  they  are  all  very  good,  but  the  fact  is 
they  have  almost  no  opposition.  The  reason  I  mention  this  is  to 
point  up  the  great  importance  of  the  Governor's  appointments.  At 
least  90  percent  of  our  judges  on  tlie  superior  and  municipal  courts 
owe  their  seats  to  appointment  by  the  Governor  and  it  has  been 
estimated  that  usuallj'  a  governor,  after  two  full  terms,  has  ap- 
pointed about  half  of  the  members  of  the  two  trial  courts.  If  we 
had  a  governor  who  was  prone  to  make  poor  appointments,  he 
could  fill  u]^  half  tlie  bench  witli  sucli  appointments,  and  so  we  in 
the  State  Bar  have  proposed  that  these  appointments  be  screened 
bj'  a  connnission. 

"It  has  been  the  practice  of  the  last  three  governors — Warren, 
Knight  and  now  Brov.-n — to  submit  names  of  prospective  appoin- 
tees to  the  state  bar  and  request  that  the  Board  of  Governors  advise 
him  whether  in  their  opinion  it  is  a  satisfactory  appointment,  i.e., 
whether  there  is  anything  derogatory  in  the  background  or  a  de- 
fect in  the  experience  of  the  person  under  consideration.  The  State 
Bar  is  proud  to  have  assisted  the  Governor,  but  the  present  sys- 
tem is  not  satisfactory. 

"The  system  is  not  satisfactory  because  of  tlie  fact  that  the 
Governor  desires  that  the  individual 's  name  be  kept  confidential 
which  prevents  an  adequate  investigation;  the  Board  of  Governors 
meets  only  once  a  month  for  three  days  and  thus  there  is  not  time 
for  an  extensive  check ;  there  is  no  assurance  that  the  Governor 
will  request  the  opinion  of  the  Bar  or  that  the  Bar's  recommenda- 
tion will  be  followed;  and  finally,  the  individual  normally  is  not 
informed  that  he  is  under  consideration  and  is  not  given  an  op- 
portunity to  answer  any  charges  that  might  be  made  against  him 
during  the  course  of  the  investigation. 

"We  propose  that  you  take  away  this  closed  door  proceeding. 
The  present  Commission,  which  has  been  in  effect  for  20  years  or 
more,  has  open  hearings  regarding  appointments  to  the  appellate 
courts  and  if  any  charges  are  made,  the  person  under  consideration 
can  be  present.  Also  the  Connnission  system  serves  a  preventive 
function  since  an  attorney  who  has  some  blemish  would  not  allow 
his  name  to  be  submitted  because  he  would  know  that  it  would 
come  out  publicly." 

Many  of  the  witnesses  appearing  before  the  committee  stated  that, 
as  a  minimum  standard,  Superior  and  Municipal  Court  api^nintments 
should  be  subject  to  the  approval  of  the  Commission  on  -Judicial  Ap- 
pointments or  a  body  serving  a  similar  function.  However,  Stanley 
Mosk,  Attorney  General  for  the  State  of  California,  opposed  the  com- 
mission plan.  He  testified  that: 

"As  a  member  of  the  current  ('ommission  on  Judicial  Apjioint- 
ments,  I  find  the  most  difficult  problem  we  have  is  to  ascertain  the 
standards  by  which  we  can  evaluate  prospective  appointees  to  the 
appellate  courts.  Fortunately,  our  jiroblem  is  a  relatively  easy  one, 
for   Governors   generally   designate   appellate   court   judges   with 
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particularly  distinjiuislied  lej^al  and  judicial  backgrounds,  men 
whose  identity,  work,  public  record,  are  all  a  matter  of  clear  public 
and  professional  recognition.  But  I  conceive  it  a  most  difficult,  and 
I  snbmit,  probably  an  ini])ossible  task  for  a  connuission  such  as 
ours,  to  determine  the  capabilities  of  trial  conrt  judges.  The  sig- 
nificant difficnlty  is  that  tliese  appoint  cos,  for  tlu>  most  part,  will 
not  liave  had  judicial  experience.  One  by  one,  we  can  shoot  holes 
through  probable  standards  by  which  the  commission  could  eval- 
uate nominees  for  the  trial  courts. ' ' 

As  a  possible  alternative  to  the  commission,  Assemblyman  William 
Biddick,  Jr.  proposed  that  the  present  arrangement  between  the  Gov- 
ernor and  the  State  Bar  might  be  formalized  and  strengthened  by 
providing : 

1.  That  the  names  of  all  prospective  Municipal  and  Superior  Court 
appointees  be  submitted  to  the  State  Bar  but  that  the  recommendations 
of  the  bar  would  not  be  binding  on  the  Governor; 

2.  That  the  State  Bar  be  given  sufficient  funds  to  provide  an  ade- 
quate system  for  investigating  prospective  appointees; 

3.  That  the  statistics  regarding  the  number  of  names  submitted  to 
the  bar  and  the  number  of  times  the  bar's  recommendations  are  fol- 
lowed by  the  Governor  be  published,  but  that  the  names  of  the  prospec- 
tive appointees  would  not  be  divulged. 

Such  a  plan,  he  suggested,  would  improve  and  regularize  the  proce- 
dure for  evaluating  an  appointee  while  retaining  the  principal  features 
of  the  present  appointive  system. 

Several  witnesses  testified  that  although  providing  that  appointments 
be  subject  to  the  approval  of  the  commission  would  be  a  substantial  im- 
provement, it  would  be  more  desirable  to  adopt  a  version  of  what  is 
popularly  known  as  the  Missouri  Plan.  This  method  was  first  recom- 
mended by  the  American  Bar  Association  in  1937,  and  proposed  that 
judges  be  appointed  from  a  list  of  nominees  submitted  by  an  agency 
composed  of  judges  and  laymen.  In  1940  Missouri  adopted  a  variation 
of  this  plan  whereby  the  Governor  appoints  judges  from  a  list  of  three 
names  submitted  by  a  non-partisan  nominating  commission  composed 
of  judges,  lawyers  and  laymen.  Such  a  system  has  been  proposed  in 
California  on  several  occasions  and  was  studied  by  the  Joint  Judiciary 
Committee  in  1957  but  it  was  decided  that  because  of  executive  opposi- 
tion, such  a  plan  was  politically  impracticable  and  that  a  "movement 
for  its  adoption  now  would  be  inopportune. ' '  ^  However,  among  leading 
authorities  on  judicial  administration  it  is  the  consensus  of  opinion 
that  some  variation  of  this  plan  is  desirable  and  most  recent  Constitu- 
tions have  embodied  either  a  variant  of  this  system  or  the  Federal  plan 
of  appointment  "with  the  advice  and  consent  of  the  Senate." 

CONCLUSION 

It  is  the  opinion  of  this  committee  that  the  Legislature  should  pro- 
pose, as  a  first  step  toward  constitutional  reform  in  California,  a  revi- 
sion of  Article  VI  which  would  be  submitted  to  the  people  for  their 
approval. 

^Partial  Report  of  Joint  Judiciary  Committee,  Op.  Clt.,  p.  36. 
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All  adequate  revision  should  embody  the  ideals  of  simplicity,  clarity 
and  flexibility  necessary  for  a  sound  and  efficient  judicial  system.  Al- 
though important  changes  have  been  effected  during  the  last  decade 
and  altiiough  improvements  are  continually  being  proposed,  revision 
can  be  best  accomplished  from  the  perspective  of  the  entire  article.  It 
is  the  opinion  of  this  i-ommittee  that  such  a  revision  should: 

1.  Delete  obsolete  and  inconsistent  provisions. 

2.  Eliminate  detailed  procedural  provisions. 

3.  Vest  complete  rule-making  authority  in  the  Judicial  Council. 

4.  Re(iuire  that  all  judicial  ap]K)intments  be  subject  to  the  approval 
of  the  commission  on  Judicial  Appointments. 
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APPENDIX   I 

THE  JUDICIARY 

Shelden  D.  Elliott 

Director,  Institute  of  Judicial  Administration,  and 

Professor  of  Law,  New  York  University 

1.      GENERAL 

Although  basically  similar  in  many  central  respects,  the  judiciary 
articles  of  State  Constitutions,  together  with  those  of  the  United  States 
and  the  Commonwealth  of  Puerto  Rico,  vary  widely  in  scope  and  com- 
plexity of  detail.  They  range  from  Connecticut,  with  its  tliree  brief 
sections,  to  Louisiana,  the  largest  of  all,  with  approximately  100  sec- 
tions. Next  to  Connecticut  in  comparative  brevity  follow  Massachusetts, 
Vermont,  Maine,  Rhode  Island  and  New  Hampshire,  in  that  order.  These 
six  New  England  states  reflect,  in  their  organic  provisions,  the  early  tra- 
dition of  simplicity  and  lack  of  restrictive  limitations  in  defining  their 
respective  judicial  departments.  The  virtue  thereof  is  demonstrated 
in  recent  legislatively  enacted  reforms  in  Connecticut,  wherein  the 
1959  General  Assembly  swept  away  a  minor  court  system  that  had 
proliferated  piecemeal  since  the  seventeenth  century,  and  in  lieu  there- 
of created  44  state-maintained  circuit  courts  to  supplant  a  congeries 
of  168  locally  supported  trial  tribunals. 

At  the  other  end  of  the  spectrum,  next  to  Louisiana  in  length  and 
complexity,  and  at  a  somewhat  respectful  distance,  follow  the  judiciary 
articles  of  Maryland,  New  York,  Florida  and  California.  True,  judicial 
reforms  have  been  achieved,  notably  in  California  and  Florida,  but 
they  have  required  the  cumbersome,  delaying  and  expensive  process 
of  constitutional  amendment  through  voter  approval.  The  November 
1958  experience  in  Illinois,  where  a  proposed  new  judicial  article,  hav- 
ing finally  passed  the  legislature  on  the  third  successive  biennial  ef- 
fort, and  having  received  a  decisive  majority  of  favorable  votes  at 
the  general  election,  still  fell  slightly  short  of  the  constitutionally 
required  total  number  of  votes,  shows  the  dilKculties  involved.  A  test 
case  pending  in  the  Illinois  courts  to  determine  the  validity  of  the 
vote  computation  serves  to  emphasize  the  complications  of  delay,  ex- 
pense and  uncertainty  of  the  amendment  process. 

In  general,  therefore,  a  constitutional  judiciary  article  should  be 
brief  and  concise,  embodying  only  the  barest  essentials  necessary  to 
guarantee  a  sound  and  efficient  judicial  system.  Implementing  details 
should  be  left  to  the  Legislature  and  to  the  appropriate  judicial  au- 
thorities. These  virtues  are  illustrated  in  the  four  examples  of  modern 
constitutional  provisions  included  in  the  Appendix.  They  are  also 
exemplified  in  Article  VI  of  the  Model  State  Constitution  of  the  Na- 
tional Municipal  League,  as  revised  in  1948,  and  in  other  proposals 
now  pending  or  in  the  process  of  preparation. 

The  basic  essentials  are  hereinafter  discussed,  with  consideration 
given  to  various  possible  alternatives  where  tenable  differences  exist. 

2.      COURT   STRUCTURE   AND   ORGANIZATION 

Typically,  the  opening  section  of  a  judiciary  article  declares  where 
the  judicial  power  is  vested,  namely,  in  the  courts  comprising  the  ju- 
dicial establishment.  Thus,  in  Connecticut  it  is  "vested  in  a  Supreme 
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Court  of  Errors,  a  superior  court,  and  such  inferior  courts  as  the 
General  Assembly  shall,  from  time  to  time,  ordain  and  establish." 
Puerto  Rico  states  it  even  more  briefly:  "The  judicial  power  of  Puerto 
Kieo  shall  be  vested  in  a  Supreme  Court  and  in  such  other  courts  as 
may  be  established  by  law."  Probably  the  modern  trend  in  constitution- 
making,  in  accord  with  the  older  Connecticut  form,  is  to  specify  the 
top  appellate  court,  usually  nowadays  the  "Supreme  Court,"  and  a 
trial  court  of  general  jurisdiction — Superior  Court,  Circuit  Court,  or 
District  Court — followed  by  "and  other  courts  established  by  the  legis- 
lature" (or  "by  law").  To  limit  the  latter  to  "inferior"  courts  would 
preclude  the  legislative  authority  from  creating  intermediate  appel- 
late courts  should  the  latter  prove  to  be  necessary  or  desirable  as  w'as 
the  case  in  Florida.  However,  the  Puerto  Rican  approach  allows  full 
flexibility  to  create  intermediate  appellate,  general  trial,  and  loAver 
courts  by  legislative  action. 

In  any  case,  it  is  desirable  to  specify,  as  does  the  Alaska  Constitu- 
tion, tliat  "The  courts  shall  constitute  a  unified  judicial  sj'stcm  for 
operation  and  administration."  The  Puerto  Rico  Constitution  goes 
even  further  by  declaring  unification  "for  purposes  of  jurisdiction," 
thereby  permitting  even  greater  flexibility  within  the  court  system  as 
a  single  integrated  entity. 

To  identify  its  position  at  the  top  of  the  judicial  structure,  the 
Supreme  Court  is  declared  in  Alaska  to  be  "the  highest  court  of  the 
State"  and  in  Puerto  Rico  "the  court  of  last  resort,"  and  comparable 
provisions  are  found  in  many  other  constitutions.  It  is  also  customary 
to   specify   the   composition   and   membership   of   the   Sui)reme    Court 

"...  the  Chief  Justice  and Associate  Justices."  To  permit  possible 

enlargement  to  meet  future  needs,  and  at  the  same  time  to  prevent  the 
Legislature  from  itself  adding  judges  where  there  is  no  such  need,  the 
Puerto  Rico  and  Alaska  articles  provide  that  the  highest  tribunal  may 
be  enlarged  only  ' '  by  law  upon  the  request  of  the  supreme  court. ' '  The 
size  of  other  courts  should  be  left  to  legislative  authority. 

3.      JURISDICTION 

In  most  states  the  tendency  to  spell  out  in  constitutional  detail 
the  substantive  as  well  as  the  geographical  jurisdiction  of  courts  has 
needlessly  rigidified  their  functions  and  has  pre^•ented  or  retarded 
adai)tion  to  meet  changing  needs.  In  some  states,  the  mandatory  appel- 
late jurisdiction  of  courts  of  last  resort  has  resulted  in  a  growing  and 
uncontrollable  caseload  and  mounting  backlogs. 

Modern  constitutional  provisions  accordingly  avoid  sj)ecifying  juris- 
dictional details,  and  leave  these  to  legislative  enactment.  For  example, 
the  Hawaii  article  merely  states  that  "The  several  courts  sliall  have 
oi'iginal  and  a])i)ellate  jurisdiction  as  provided  by  law" — a  striking 
jiaraUel  to  the  okler  provision  of  Connecticut  tluit  "the  powers  and 
jurisdiction  of  [the]  courts  shall  be  defined  by  law." 

It  is  probably  preferable,  however,  in  the  interest  of  constitutional 
clarification  of  status,  to  delineate  as  does  the  Alaska  judiciary  article, 
in  additioji  to  reciting  that  "The  jurisdiction  of  courts  shall  be  pre- 
scribed by  law,"  the  further  provisions  that  "The  supreme  court  shall 
be  the  highi'st  court  of  the  State,  with  final  ai)pellate  jurisdiction," 
and  "The  .superior  court  shall  be  the  trial  court  of  general  jurisdic- 
tion." 
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The  traditional  power  to  issue  prerogative  w^rits,  such  as  certiorari, 
maiidamns,  prohibition,  quo  warranto  and  habeas  corpus,  is  inherent 
in  the  courts  unless  expressly  proscribed.  Hence  it  is  unnecessary  to 
specify  such  authority  in  the  Constitution. 

4.      SELECTION,   TENURE   AND   QUALIFICATIONS   OF   JUDGES 

The  matter  of  judicial  selection  and  tenure  presents  one  of  the  most 
controversial  and  difficult  areas  of  constitutional  draftsmanship,  so 
wide  is  the  variety  of  orga^iic  law  on  the  subject.  Federal  judges  are 
nominated  and  appointed  by  the  President,  subject  to  the  advice  and 
consent  of  the  Senate,  and  hold  office  (except  for  certain  special  courts) 
for  life  or  "during  good  behavior."  This  method  also  prevails  in  Massa- 
chusetts and  New  Plampshii'e.  In  New  Jersey,  judges  of  the  Supreme 
Court  and  superior  courts  are  appointed  initially  for  seven-year  terms, 
and  on  reappointment  are  given  life  tenure  during  good  behavior. 
Hawaii  limits  the  terms  of  appointed  Supreme  Court  justices  to  seven 
years,  and  of  circuit  court  judges  to  six  years.  In  Puerto  Rico,  as  in 
the  federal  system,  Supreme  Court  justices  are  appointed  by  the  execu- 
tive, with  senatorial  advice  and  consent,  aud  hold  office  during  good 
behavior ;  other  judges  are  similarly  appointed,  but  their  terms  are 
"fixed  by  law."  In  Connecticut,  Rhode  Island,  South  Carolina,  Ver- 
mont and  Virginia,  some  or  all  of  the  judges  are  elected  by  the  Legisla- 
ture. 

Popular  election  of  state  judges  for  relatively  short  terms  was  an 
innovation  of  the  "Jacksonian  Revolution"  of  the  early  19th  century, 
and  still  prevails  in  a  large  majority  of  the  states.  Terms  of  office  vary 
from  2  to  21  years  for  appellate  judges  and  from  2  to  14  years  for  trial 
court  judges,  the  median  for  both  groups  being  six  years.  In  some 
states,  particularly  in  the  West,  election  of  judges  is  on  a  nonpartisan 
basis,  but  in  the  others  they  are  subject  to  political  designation  and  par- 
tisan election. 

Dissatisfaction  with  the  latter  method  has  generated  a  strong  move- 
ment for  some  mode  of  judicial  selection  that  combines  the  virtues  of 
an  appointive  system  with  certain  limitative  safeguards.  California 
in  1934  amended  its  Constitution  to  provide  for  gubernatorial  appoint- 
ment of  appellate  court  judges,  subject  to  approval  of  a  special  com- 
mission on  qualifications,  the  appointee  thereafter  to  be  subject  to 
periodic  submission  to  the  people  for  his  retention  in  office  on  the  basis 
of  his  record  alone  rather  than  in  contest  with  an  opposing  candidate. 

In  1937  the  American  Bar  Association  endorsed  the  following  plan 
as  a  substitute  for  the  direct  election  of  judges : 

Wheeeas,  The  importance  of  establishing  methods  of  judicial 
selection  that  will  be  most  conducive  to  the  maintenance  of  a  thor- 
oughly qualified  and  independent  judiciary  that  will  take  the  state 
judges  out  of  politics  as  nearly  as  may  be,  is  generally  recog- 
nized; and 

"Whereas,  In  many  states  movements  are  under  way  to  find 
acceptable  substitutes  for  direct  election  of  judges ; 

Now  therefore  be  it  resolved,  by  the  House  of  Delegates  of  the 
American  Bar  Association  that  in  its  judgment  the  following  plan 
offers  the  most  acceptable  substitute  available  for  direct  election  of 
judges; 
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(a)  The  filling  of  vacancies  by  appointment  by  the  executive  or 
other  elective  official  or  officials,  but  from  a  list  named  by  another 
agency,  composed  in  part  of  high  judicial  officers  and  in  part  of 
other  citizens,  selected  for  the  purpose,  who  hold  no  other  public 
office. 

(b)  If  further  check  upon  appointment  be  desired,  such  check 
may  be  supplied  by  the  reciuirement  of  confirmation  by  the  state 
senate  or  other  legislative  body,  of  appointments  made  through  the 
dual  agency  suggested. 

(c)  The  appointee  after  a  period  of  service  should  be  eligible  for 
reappointment  pei-iodically,  or  periodically  go  before  the  people 
upon  his  record,  with  no  opposing  candidate,  the  people  voting  upon 
the  question,  "Shall  Judge  Blank  be  retained  in  office?" 

Missouri  in  1940  adopted  a  modified  version  of  this  plan,  establish- 
ing nonpartisan  nominating  commissions  composed  of  equal  numbers 
of  lawyers  elected  by  the  state  bar  and  nonlawyers  appointed  by  the 
Governor,  with  the  top  judicial  officers  as  chairmen  of  the  respective 
connnissions.  Terms  of  commission  members,  other  than  the  chair- 
man, are  fixed  by  the  Supreme  Court,  and  are  staggered  so  as  to  prevent 
the  Governor,  during  liis  single  term,  from  controlling  the  selection  of 
all  nonlawyer  members.  Each  commission  nominates  three  candidates 
for  each  judicial  vacancy,  and  the  Governor  appoints  one  of  the  per- 
sons so  nominated.  Thereafter  the  appointee  comes  before  the  voters 
on  the  question  of  his  retention  in  office,  as  in  the  California  and  Amer- 
ican Bar  Association  plans. 

The  Alaska  judiciary  article  embodies  a  variant  of  the  plan,  desig- 
nating tlie  nominating  commission  as  the  Judicial  Council,  its  three 
lawyer  members  to  be  appointed  by  the  governing  body  of  the  State 
Bar  and  its  tliree  nonlawyer  members  appointed  by  the  Governor  sub- 
ject to  confirmation  by  the  Legislature  in  joint  session,  with  the  Chief 
Justice  of  the  Supreme  Court  as  chairman.  The  council  nominates  two 
or  more  candidates  for  each  judicial  vacancy. 

The  American  Bar  Association  or  Missouri  Plan  is  gathering  in- 
creasing adherence  among  the  states  seeking  an  improved  method  of 
judicial  selection.  It  was  ap]iroved  by  the  voters  of  Kansas  in  Novem- 
ber 1958  for  the  selection  of  Sn])reme  Court  justices,  and  a  comparable 
I)roposal  has  i-ecently  been  passed  by  the  1959  Iowa  Legislature. 

One  ])rol)lem  posed  b}^  the  plan  is  the  selection  of  lawyer  members  of 
the  nominating  body.  If  the  .state  has  an  integrated  bar,  as  do  more 
than  half  of  the  states  today,  the  official  and  all-inclusive  status  of  the 
laAvyer  group  permits  their  participation  in  designating  the  lawyer- 
commissioners.  If  there  is  no  integrated  bar,  however,  the  unofficial 
status  of  voluntary  bar  associations  would  present  possible  legal  ques- 
tions as  to  their  rejiresenlative  authority.  In  such  circumstances,  the 
designation  of  lawyer  members  of  judicial  nominating  commissions 
might  be  more  ])roper]y  a  In  net  ion  of  tlie  Supreme  Court  or  of  its 
Chief  Justice. 

A  further  i)r()blem  lies  in  the  choice  of  the  appointing  authority. 
The  National  Municipal  League's  former  proposal  contemplated  an 
elected  Chief  Justice  who  would  in  turn  aiii)oint,  from  among  the 
Judicial  Council's  nominees,  the  persons  to  fill  judicial  vacancies.  Tra- 
dition, however,  weighs  lieavily  in  favor  of  having  the  chief  executive, 
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rather  than  the  chief  judicial  officer,  as  the  ultimate  appointing  author- 
ity. In  light  of  these  considerations,  therefore,  the  choice  would  appear 
to  be  between  (1)  a  variant  of  tlie  American  Bar  Association,  Missouri 
and  Alaska  plans  and  (2)  direct  appointment  by  the  Governor,  either 
for  life,  or  for  a  fixed  term,  subject  to  senatorial  confirmation.  If  the 
latter  alternative  method  is  adopted,  it  would  be  advisable  to  provide, 
as  does  the  Hawaii  article,  that  "No  nomination  shall  be  sent  to  the 
senate,  and  no  interim  appointment  sliall  be  made  when  the  senate  is 
not  in  session,  until  after  10  day's  notice  by  the  Governor." 

Eligibility  qualifications  of  judicial  candidates  should  not  be  consti- 
tutionally restricted  to  such  a  degree  that  the  available  choices  are 
unduly  restricted.  New  Jersey,  Hawaii,  and  Puerto  Rico  specify  admis- 
sion to  the  bar  at  least  10  years  prior  to  judicial  appointment.  Alaska 
requires  that  "supreme  court  justices  and  superior  court  judges 
shall  be  citizens  of  the  United  States  and  of  the  State,  licensed  to 
practice  law  in  the  State,  and  possessing  any  additional  qualifications 
prescribed  by  law."  Certainly,  admission  to  the  bar  is  an  essential 
qualification,  but  further  limitations  might  well  be  left  to  legislative 
action  or  to  the  discretion  of  the  judicial  nominating  commission. 

In  the  matter  of  judicial  salaries,  the  judiciary  article  should  leave 
full  freedom  for  the  Legislature  to  provide  both  basic  compensation 
and  subsequent  increases.  Protection  should  be  provided,  as  in  the  con- 
stitutions of  most  jurisdictions,  against  diminution  of  judicial  salaries 
during  term  of  office,  with  the  possible  reservation,  as  in  Hawaii  and 
Alaska,  that  any  reduction  could  only  be  "by  general  law  applying  to 
all  salaried  officers  of  the  State."  Clearly  there  should  be  no  constitu- 
tional restriction  against  increasing  judges'  salaries  during  their  re- 
spective terms.  Otherwise  there  will  be  inequitable  results,  as  in  several 
states  today,  whereby  incumbent  judges  are  serving  at  lower  salaries 
than  their  colleagues  who  have  been  selected  following  the  enactment 
of  judicial  salary  increases. 

An  important  incident  of  judicial  service  is  the  provision  for  retire- 
ment. The  median  specified  age  for  compulsory  or  ox^tional  retirement 
in  present-day  judicial  systems  is  70  years,  and  there  is  an  increasing 
trend  to  make  retirement  at  the  age-limit  mandatory  rather  than  op- 
tional. Also  gaining  increasing  recognition,  as  exemplified  in  the  judi- 
ciary articles  of  New  Jersey,  Hawaii,  Puerto  Rico  and  Alaska,  is  the 
provision  that  judges  shall  be  entitled  to  retirement  benefits  or  pen- 
sions as  provided  by  the  Legislature.  Most  of  the  states,  by  legislative 
action,  have  prescribed  retirement  benefits  not  only  for  judges  but 
also  for  their  widows  and  surviving  dependents. 

Typical  of  most  judiciary  articles  is  a  provision  that  a  justice  or 
judge  shall  not,  while  holding  judicial  office,  engage  in  the  practice  of 
law,  hold  office  in  a  political  party,  or  hold  any  other  office  or  position 
of  profit  in  the  federal,  state  or  local  government.  Also  typical,  at  least 
in  the  modern  view,  is  a  provision  that  any  judge  who  files  for  another 
elective  public  office,  forfeits  his  judicial  position.  Such  provisions  are 
desirable  and  necessary  to  assure  that  a  judge's  allegiance  to  his  pri- 
mary function  will  not  be  diverted  by  possible  conflicting  interests. 
However,  for  judicial  officials  at  the  lower  court  level,  it  has  been 
argued  that  a  rigid  prohibition  against  engaging  in  law  practice  would 
preclude  the  availability  of  judicial  services  in  communities  where  the 
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volume  of  court  business  does  not  warrant  the  designation  of  a  full- 
time  judge.  The  solution,  as  demonstrated  in  Connecticut,  may  be  to 
allow  sufficient  constitutional  iiexibility  so  that  the  Legislature  may 
shift  from  local  part-time  judges  to  full-time  judges  on  circuit,  as  the 
feasibility  thereof  becomes  adequately  demonstrated. 

5.      REMOVAL   OF   JUDGES 

Traditional  methods  for  the  removal  of  judges,  both  federal  and 
state,  have  centered  on  the  basic,  but  seldom-used,  power  of  impeach- 
ment. Even  in  the  modern  constitutions  of  New  Jersey,  Puerto  Rico, 
and  Alaska,  the  tradition  is  preserved.  However,  because  of  its  cum- 
bersomeness  and  the  burden  it  imposes  on  legislative  bodies  at  the 
expense  of  their  other  and  more  pressing  duties,  impeachment,  at  least 
of  judicial  officers,  should  give  way  to  other  methods.  One  of  these,  as 
provided  in  many  states,  including  Hawaii,  is  by  two-thirds  concurrent 
vote  of  both  houses  of  the  Legislature.  New  Jersey,  in  addition  to  im- 
peachment, provides  that  superior  court  and  county  court  judges  are 
"subject  to  removal  from  office  by  the  Supreme  Court  for  such  causes 
and  in  such  manner  as  shall  be  provided  by  law."' 

Although  removal  is  a  proper  device  in  case  of  malfeasance  in  office, 
some  provision  should  also  be  made  for  the  retirement  of  judges  for 
incapacity.  Typical  of  this  modern  view  is  the  wording  in  the  New 
Jersey,  Hawaii  and  Alaska  constitutions  that  when  a  justice  (or  judge) 
is  "so  incapacitated  as  substantially  to  prevent  him  from  performing 
his  judicial  duties,"  the  Governor  shall,  on  certification  of  an  appro- 
priate body,  "appoint  a  board  of  three  persons  to  inquire  into  the  cir- 
cumstances" and  the  Governor  may,  on  their  recommendation,  retire 
the  justice  (or  judge)  from  office.  In  New  Jersey,  the  initial  certifying 
body  is  the  Supreme  Court;  in  Hawaii  it  is  "a  commission  or  agency, 
autliorized  by  law  for  such  purpose";  and  in  Alaska  it  is  the  Judicial 
Council.  Ala.ska,  however,  limits  the  applicability  of  such  involuntary 
retirement  procedure  to  justices  of  the  Supreme  Court,  and  provides 
that  for  other  judges,  removal  shall  be  by  majority  vote  of  the  Supreme 
Court,  on  notice  and  hearing,  and  after  initial  recommendation  by  the 
Judicial  Council.  Puerto  Rico  provides  that  judges  of  other  courts  than 
the  Supreme  Court  may  be  removed  by  the  latter  "for  the  causes  and 
pursuant  to  the  procedure  provided  by  law." 

All  things  considered,  the  Hawaii  provisions  seem  to  offer  the 
greatest  merits  of  simplicity,  potential  effectiveness  and  nonencroach- 
ment  on  the  normal  judicial  duties  of  the  highest  appellate  tribunal. 

6.      JUDICIAL   COUNCILS   AND   JUDICIAL   CONFERENCES 

Unless  the  Judicial  Council  is  to  be  vested  with  specific  administra- 
tive and  supervisory  duties  with  respect  to  the  court  system,  as  it  is  in 
California,  or  is  to  constitute  the  commission  for  nomination  of  candi- 
dates for  judicial  appointments,  as  in  Alaska,  there  would  appear  to 
be  no  need  for  establishing  or  maintaining  it  in  the  constitution.  In 
some  states,  as  in  New  York  and  New  Jersey,  the  trend  lias  been  to 
supersede  judicial  councils  by  judicial  conferences,  patterned  some- 
what on  the  Judicial  Conference  of  the  United  States  in  composition 
and  functions.  Flexibility  for  the  creation,  enlargement,  or  alteration 
of  such  advisory  bodies  is  much  better  achieved  by  leaving  it  to  legis- 
lation ratlier  than  to  constitutional  prescription. 
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7.      COURT  ADMINISTRATION 

New  Jersey's  success  in  the  efficient  handling  of  its  judicial  business 
since  1947  has  been  largely  attributed  to  the  provisions  of  Section  VII 
of  its  judicial  article,  designating  tlie  (Jhief  Justice  of  the  Supreme 
Court  as  the  adniiuistrative  head  of  all  the  courts,  authorizing  him  to 
appoint  an  administrative  director,  and  to  assign  superior  court  judges 
to  divisions  or  parts  of  the  superior  court,  as  well  as  "to  transfer  judges 
from  one  assignment  to  another,  as  need  appears."  Herein  lies  a  key 
prerequisite  of  a  modern  judicial  system. 

Hawaii  and  Alaska  have  comparable  provisions,  the  former  being 
most  direct  and  succinct.  Section  5  of  the  Hawaii  Judiciary  Article 
states : 

"The  Chief  Justice  of  the  Supreme  Court  shall  be  the  adminis- 
trative head  of  the  courts.  He  may  assign  judges  from  one  circuit 
court  to  another  for  temporary  service.  "With  the  approval  of  the 
Supreme  Court  he  shall  appoint  an  administrative  director  to  serve 
at  his  pleasure." 

Alaska  offers  a  possible  improvement  in  the  wording  of  the  second 
sentence  by  authorizing  the  assignment  of  judges  "from  one  court  or 
division  thereof  to  another  for  temporary  service,"  thereby  permitting 
their  temporary  assignment  to  higher  or  lower  courts  as  the  need  may 
arise,  as  well  as  to  courts  at  the  same  level. 

Experience  in  the  federal  system  since  the  establishment  of  the 
administrative  office  of  the  United  States  courts  in  1939,  reinforced  by 
New  Jersey  and  the  now  nearly  20  other  jurisdictions  having  similar 
offices,  has  amply  demonstrated  the  wisdom  of  providing  an  admin- 
istrative director  for  the  court  system.  His  office  should  be  established 
by  the  Constitution  and  his  appointment  by,  as  well  as  his  responsibility 
to,  the  Chief  Justice  should  be  directed  by  organic  law. 

8.      RULE-MAKING 

The  power  to  regulate  practice  and  procedure  has  been  allowed,  until 
recent  years,  to  remain  primarily  in  the  hands  of  the  legislatures. 
Cumbersome,  needlessly-detailed,  outmoded  and  inflexible  practice  acts 
and  procedure  codes  have  been  a  frustrating  deterrent  to  improving 
and  modernizing  the  machinery  of  justice. 

The  promulgation  of  the  Federal  Rules  of  Civil  Procedure  by  the 
United  States  Supreme  Court  in  1938  pointed  the  way  to  efficient  and 
simplified  methods.  Courts  and  judges  are  better  equipped  than  legisla- 
tures to  know  the  needs  of  practice  and  procedure,  and  to  provide  for 
adjustments  to  meet  those  needs  as  they  arise. 

Following  the  lead  of  the  federal  experience,  the  framers  of  the  New 
Jersey  Constitution  of  1947  expressly  directed  the  Supreme  Court,  in 
Section  II  of  the  judicial  article,  to  "make  rules  governing  the  admin- 
istration of  all  courts  in  the  State,  and,  subject  to  law,  the  practice  and 
procedure  in  all  such  courts."  Puerto  Rico  goes  even  further  and  re- 
quires the  Supreme  Court  to  adopt  rules  not  only  of  civil  and  criminal 
procedure,  but  also  of  evidence.  The  rules,  however,  are  to  be  submitted 
to  the  legislature,  with  power  in  the  latter  ' '  to  amend,  repeal  or  supple- 
ment any  of  said  rules  by  a  specific  law  to  that  effect. ' ' 

The  accelerating  trend  among  the  states  to  adopt  rules  of  practice 
patterned  on  the  Federal  Rules  of  Civil  Procedure,  and,  to  a  slower 
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degree,  of  the  later  Federal  Rules  of  Criminal  Procedure,  gives  empha- 
sis to  the  desirability  of  placing  procedural  rule-making  power  in  the 
highest  court  of  the  state.  "With  respect  to  rules  of  evidence  the  issue 
is  more  debatable,  since  legislative  dominance  in  this  field  is  more  deeply 
entrenched  and  more  stoutly  defended. 

If,  however,  the  power  over  practices  and  procedure  is  properly  a 
judicial  one,  there  is  no  need  to  make  it  either  "subject  to  law"  or 
subject  to  legislative  approval  or  amendment.  The  Supreme  Court  is 
the  proper  body  to  determine  the  boundary  between  procedural  and 
substantive  law  and  is,  in  fact,  the  only  body  that  can  ultimately  do  so. 
For  this  reason,  the  language  of  the  Hawaii  Constitution,  vesting  full 
authority  in  the  highest  court,  has  much  to  commend  it.  It  reads,  in 
Section  6  of  the  Judiciary  Article: 

"The  Supreme  Court  shall  have  power  to  promulgate  rules  and 
regulations  in  all  civil  and  criminal  cases  for  all  courts  relating  to 
process,  practice,  procedures  and  appeals,  which  shall  have  the 
force  and  effect  of  law." 

If,  for  reasons  of  compromise  or  expediency,  some  limitation  is  deemed 
desirable,  the  following  language,  from  Section  15  of  the  Alaska 
Judiciary  Article,  could  be  added:  "These  rules  [and  regulations]  may 
be  changed  by  the  Legislature  by  two-thirds  vote  of  the  members 
elected  to  each  house." 

9.      TRANSITIONAL   PROVISIONS 

To  prevent  interruption  or  delay  in  the  handling  of  judicial  business 
during  the  period  of  transition  from  a  pre-existing  court  system  to  a 
new  one,  as  well  as  to  protect  incumbent  judges  from  possible  ouster 
and  to  provide  for  the  orderly  transfer  of  records,  equipment  and  per- 
sonnel, there  should  be  adequate  ])r()visioii  for  continuity  and  readjust- 
ment. These  provisions  should  not,  however,  because  of  their  necessarily 
temporary  nature,  be  made  a  part  of  the  judiciary  article  itself.  Rather, 
they  should  appear  in  either  the  general  "Schedule"  article  of  the  new 
Constitution,  or  in  appropriate  transitional  legislation. 

In  any  case,  they  should  include :  (1)  absorption  of  incumbent  judges 
into  the  new  courts;  (2)  continuance  of  tlieir  salaries  at  undiminished 
levels;  (3)  transfer  of  pending  actions,  proceedings  or  apj^eals,  and 
the  records  pertaining  thereto,  to  a]ipr()|)riate  courts  in  tlic  new  system; 
(4)  transfer  of  records,  seals,  papers  and  documents  to  appropriate 
courts  or  depositaries;  and  (6)  transfers  of  non-judicial  personnel, 
court  facilities  and  funds,  as  may  be  required. 

10.      CONCLUSION 

From  the  foregoing  analysis  and  exemplification,  it  should  not  be  too 
difficult  to  arrive  at  a  consensus  on  the  basic  elements  of  a  model  judi- 
ciary article  for  a  State  Constitution.  Differences  of  opinion  there  will 
necessarily  be,  and  perhaps  no  more  so  than  on  the  thorny  question  of 
judicial  selection  and  tenure.  Even  the  latter,  however,  can  be  reduced 
to  a  fairly  limited  choice  between  appointive  and  a  combination  of 
selective-appointive-with-periodic-referendum  methods.  Whatever  the 
choice,  the  essential  goals  should  be :  simplicity,  clarity,  and  flexibility. 
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Appendix  A 
CONSTITUTION    OF   THE   STATE   OF   NEW  JERSEY 

ARTICLE  VI.     JUDICIAL 

Section  I 
1.  Courts,  in  general;  legislative  control  over  inferior  courts 

The  judicial  power  shall  be  vested  in  a  Supreme  Court,  a  Superior  Court,  County 
Courts  and  inferior  courts  of  limited  jurisdiction.  The  inferior  courts  and  their 
jurisdiction  may  from  time  to  time  be  established,  altered  or  abolished  by  law. 

Section  II 

1.  Supreme  Court,  in  general 

The  Supreme  Court  shall  consist  of  a  Chief  Justice  and  six  Associate  Justices. 
Five  members  of  the  court  shall  constitute  a  quorum.  When  necessary,  the  Chief 
Justice  shall  assign  the  Judge  or  Judges  of  the  Superior  Court,  senior  in  service,  as 
provided  by  rules  of  the  Supreme  Court,  to  serve  temporarily  in  the  Supreme  Court. 
In  case  the  Chief  Justice  is  absent  or  unable  to  serve,  a  presiding  Justice  designated 
in  accordance  with  rules  of  the  Supreme  Court  shall  serve  temporarily  in  his  stead. 

2.  Supreme  Court,  appellate  jurisdiction 

The  Supreme  Court  shall  exercise  appellate  jurisdiction  in  the  last  resort  in  all 
causes  provided  in  this  Constitution. 

3.  Supreme  Court,  rules;  admission  to  practice  law;  discipline  of  persons  admitted 

The  Supreme  Court  shall  make  rules  governing  the  administration  of  all  courts 
in  the  State  and,  subject  to  law,  the  practice  and  procedure  in  all  such  courts.  The 
Supreme  Court  shall  have  jurisdiction  over  the  admission  to  the  practice  of  law  and 
the  discipline  of  persons  admitted. 

Section  III 

1.  Superior  Court,  in  general 

The  Superior  Court  shall  consist  of  such  number  of  Judges  as  may  be  authorized 
by  law,  but  not  less  than  twenty-four,  each  of  whom  shall  exercise  the  powers  of 
the  court  subject  to  rules  of  the  Supreme  Court. 

2.  Superior  Court,  jurisdiction 

The  Superior  Court  shall  have  original  general  jurisdiction  throughout  the  State 
in  all  causes. 

3.  Superior  Court;  Divisions,  in  general 

The  Supreior  Court  shall  be  divided  into  an  Appellate  Division,  a  Law  Division, 
and  a  Chancery  Division.  Each  division  shall  have  such  Parts,  consist  of  such  num- 
ber of  Judges,  and  hear  such  causes,  as  may  be  provided  by  rules  of  the  Supreme 
Court. 

4.  Superior  Court;  Divisions,  power  and  functions 

Subject  to  rules  of  the  Supreme  Court,  the  Law  Division  and  the  Chancery  Divi- 
sion shall  each  exercise  the  powers  and  functions  of  the  other  division  when  the  ends 
of  justice  so  require,  and  legal  and  equitable  relief  shall  be  granted  in  any  cause 
so  that  all  matters  in  controversy  between  the  parties  may  be  completely  deter- 
mined. 

Section  IV 

1.  County  courts,  jurisdiction 

There  shall  be  a  County  Court  in  each  county,  which  shall  have  all  the  jurisdiction 
heretofore  exercised  by  the  Court  of  Common  Pleas,  Orphans'  Court,  Court  of  Oyer 
and  Terminer,  Court  of  Quarter  Sessions,  Court  of  Special  Sessions  and  such  other 
jurisdiction  consistent  with  this  Constitution  as  may  be  conferred  by  law. 

2.  County  courts;  judges,  in  general 

There  shall  be  a  Judge  of  each  County  Court  and  such  additional  Judges  as  shall 
be  provided  by  law,  and  they  shall  be  appointed  in  the  same  manner  as  heretofore 
provided  for  Judges  of  the  Court  of  Common  Pleas. 
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3.  County  courts;  judges,  jurisdiction 

Each  Judge  of  the  County  Court  may  exercise  the  jurisdiction  of  the  County  Court. 

4.  County  courts;  alteration  of  jurisdiction,  powers  and  functions 

The  jurisdiction,  powers  and  functions  of  tlic  County  Courts  and  of  the  Judges 
of  the  County  Courts  may  be  altered  by  law  as  the  public  good  may  require. 

5.  County  courts;  legal  and  equitable  relief 

The  County  Courts,  in  civil  causes  including  probate  causes,  within  their  juris- 
diction, aud  subject  to  law,  may  grant  legal  and  equitable  relief  so  that  all  matters 
in  controversy  between  the  parties  may  be  completely  determined. 

Section  V 

1.  Appeals  to  the  Supreme  Court 

Appeals  may  be  taken  to  the  Supreme  Court: 

(a)  In  causes  determined  by  the  Appellate  Division  of  the  Superior  Court  involv- 
ing a  question  arising  under  the  Constitution  of  the  United  States  or  this  State; 

(b)  In  causes  where  there  is  a  dissent  in  the  Appellate  Division  of  the  Superior 
Court ; 

(c)  In  capital  causes; 

(d)  On  certification  by  the  Supreme  Court  to  the  Superior  Court  and,  where 
provided  by  rules  of  the  Supreme  Court,  to  the  County  Courts  and  the  inferior 
courts;  and 

(e)  In  such  causes  as  may  be  provided  by  law. 

2.  Appeals  to  Appellate  Division  of  Superior  Court 

Appeals  may  be  taken  to  the  Appellate  Division  of  the  Superior  Court  from  the 
Law  and  Chancery  Divisions  of  the  Superior  Court,  the  County  Courts  and  in  such 
other  causes  as  may  be  provided  by  law. 

3.  Original  jurisdiction  of  Supreme  Court  and  Appellate  Division  of  Superior  Court 

The  Supreme  Court  and  tlie  Appellate  Division  of  the  Superior  Court  may  exercise 
such  original  jurisdiction  as  may  be  necessary  to  the  complete  determination  of  any 
cause  on  review. 

4.  Review  by  Superior  Court  in  lieu  of  prerogative  writs 

Prerogative  writs  are  superseded  and,  in  lieu  thereof,  review,  hearing  and  relief 
shall  be  afforded  in  the  Superior  Court,  on  terms  and  in  the  manner  provided  by 
rules  of  the  Supreme  Court,  as  of  right,  except  in  criminal  causes  where  such  review 
shall  be  discretionary. 

Section  VI 

1.  Justices  of  the  Supreme  Court  and  judges  of  other  courts;  appointment 

The  Governor  shall  nominate  and  appoint,  with  the  advice  and  consent  of  the 
Senate,  the  Chief  Justice  and  Associate  .Justices  of  the  Supreme  Court,  the  Judges 
of  the  Superior  Court,  the  Judges  of  the  County  Courts  and  the  judges  of  the 
inferior  courts  with  jurisdiction  extending  to  more  than  one  municipality.  No 
nomination  to  such  an  office  shall  be  sent  to  the  Senate  for  confirmation  until  after 
seven  days'  public  notice  by  the  Governor. 

2.  Justices  of  the  Supreme  Court  and   judges  of  the  Superior  and   County   Courts; 
eligibility  for  office 

The  Justices  of  the  Supreme  Court,  the  Judges  of  the  Superior  Court  and  the 
Judges  of  the  County  Courts  shall  each  prior  to  his  appointment  have  been  ad- 
mitted to  the  practice  of  law  in  this  State  for  at  least  ten  years. 

3.  Justices  of  the  Supreme  Court  and  judges  of  the  Superior  Court;  term;  retire- 
ment; pensions 

The  Justices  of  the  Supreme  Court  and  the  Judges  of  the  Superior  Court  shall 
hold  their  offices  for  initial  terms  of  seven  years  and  upon  reappointment  shall  hold 
their  offices  during  good  behavior.  Such  Justices  and  Judges  shall  be  retired  upon 
attaining  the  age  of  seventy  yt-ars.  Provisions  for  the  pensioning  of  the  Justices  of 
the  Supreme  Court  and  the  Judges  of  the  Superior  Court  shall  be  made  by  law. 


CONSTITUTIONAL  REVISION  53 

4.  Justices  of  the  Supreme  Court  and  judges  of  the  Superior  and  County  Courts; 
impeachment;  removal 

The  Justices  of  the  Supreme  Court,  the  Judges  of  the  Superior  CJourt  and  the 
Judges  of  the  County  Courts  shall  be  subject  to  impeachment,  and  any  judicial 
oiEcer  impeached  shall  not  exercise  his  office  until  acquitted.  The  Judges  of  the 
Superior  Court  and  the  Judges  of  the  County  Courts  shall  also  be  subject  to  removal 
from  oHioo  by  the  Supreme  Court  for  such  causes  and  in  such  manner  as  shall  be 
provided  by  law. 

5.  Justices  of  the  Supreme  Court,  and  judges  of  the  Superior  and  County  Courts; 
incapacity  to  perform  duites;  retirement;  pensions 

Whenever  the  Supreme  Court  shall  certify  to  the  Governor  that  it  appears  that 
any  Justice  of  the  Supreme  Court,  Judge  of  the  Superior  Court  or  Judge  of  the 
County  Court  is  so  incapacitated  as  substantially  to  prevent  him  from  performing 
his  judicial  duties,  the  Governor  shall  appoint  a  commission  of  three  persons  to 
inquire  into  the  circumstances ;  and,  on  their  recommendation,  the  Governor  may 
retire  the  Justice  or  Judge  from  office,  on  pension  as  may  be  provided  by  law. 

6.  Justices  of  the  Supreme  Court  and  judges  of  the  superior  court;  salaries;  prac- 
tice of  law  or  other  gainful  occupation 

The  Justices  of  the  Supreme  Court  and  the  judges  of  the  superior  court  shall 
receive  for  their  services  such  salaries  as  may  be  provided  by  law,  which  shall  not 
be  diminished  during  the  term  of  their  appointment.  They  shall  not,  while  in  office, 
engage  in  the  practice  of  law  or  other  gainful  pursuit. 

7.  Justices  of  the  Supreme  Court  and  judges  of  the  superior  and  county  courts;  in- 
eligibility for  other  public  office  or  position 

The  Justices  of  the  Supreme  Court,  the  judges  of  the  superior  court  and  the 
judges  of  the  county  courts  shall  hold  no  other  office  or  position,  of  profit,  under 
this  State  or  the  United  States.  Any  such  Justice  or  judge  who  shall  become  a 
candidate  for  an  elective  public  office  shall  thereby  forfeit  his  judicial  office. 

Section  Vii 

1.  Chief  Justice  of  the  Supreme  Court,  in  general;  administrative  director 

The  Chief  Justice  of  the  Supreme  Court  shall  be  the  administrative  head  of  all 
the  courts  in  the  State.  He  shall  appoint  an  administrative  director  to  serve  at 
his  pleasure. 

2.  Chief  Justice  of  the  Supreme  Court;  assignment  and  transfer  of  superior  court 
judges 

The  Chief  Justice  of  the  Supreme  Court  shall  assign  judges  of  the  superior  court 
to  the  divisions  and  parts  of  the  superior  court,  and  may  from  time  to  time  trans- 
fer judges  from  one  assignment  to  another,  as  need  appears.  Assignments  to  the 
appellate  division  shall  be  for  terms  fixed  by  rules  of  the  Supreme  Court. 

3.  Cleric  of  Supreme  Court;  clerk  of  superior  court 

The  Clerk  of  the  Supreme  Court  and  the  clerk  of  the  superior  court  shall  be 
appointed  by  the  Supreme  Court  for  such  terms  and  at  such  compensation  as  shall 
be  provided  by  law. 


51 


<ciN«At  •CMMSh  aai  la  saMii  laiRwr  twaite:  as:  A»  l»yjbii>i»  ■oir  tnaa  !&■»  t» 

wtfriMSTHi.  Tliir  «myc«B  «warts:  sikskS  lavr  <w^j!,ftMJ  aiil  afyaSMie  jiansdHtaMa  as  fab- 
ler tame 


<;<  '4.--!:7<^x  :L    TW  ;S)s9innDf-  Oitart  «ft«B  <iiaK«ft  <if  a  ciiwf  jnetiw  ami  ttmt 

.-ntsciwy«&.  Wlfaca  amMssusTx  *ikw  <Awf  JKHikv  «lafil!  nesapk  a  jariln  «ir  jan^w  «t  a  tiicail 

r^tfi-n  <n>  uttnit  wgWBiariBy  «ai  >&»  S^apNone  Ciwrt.  la  «ai$W'  •£  a  wanawcF  m  tk*  aftta 

'Ktf  JaMMMt,  «ir  it  k»  BS:  i&,  akMatt  wr  «<db«nK««>  wiiiil»i  a»  sirniv  aa  aesKaaBc 

-     f  Aiujpii— it  aa  *(««viMM«  «ttk  !&«>  riAw  «t  th»  Sjaf  iiiii  Otian  skaM  Mm 

t>niainiiaa>Jad^iaa 

Stantwa  ^  Hk  pwwuwm  ^iutt  iniaafiw>at  a»4.  ^  aaii  wank  t&»  *£«mw'  aaA  caa- 
«H«  «ff  tire  S^mUMi.  aygiMBt  «l»  ■Itt<nn./>c  ...-  ->„  :Cvr-,.-^m.f.  Onat  »ki  «W  !•%<»  «f  ti» 
iiaiiwiB  maatow.  X*  ■MOMtenitMa  sJbaL'  iiMv.  aail  w»  iMfrHriaa  agfaim 

■Dfmt  sftailO  W  SDtaAr  wlbrai  it&W'  Stabi  -^  ~~     r.  aortil  aftw  I(^  •At;^'  ^oAttr 


SteK  m  «&«  CauAtM.  -^  ^       .   -sun  ^jbdO  W  tffiqciM*'  l»  sadk  uttw  «W  sfeaK  w« 

te^iv  (wai  aitedrawi  ftaffwr  tibr  S»iigwjii  OMat  «f  ikK^  Ssaar  iwr  at 

IkttJV  M  jwus;.  JLiair  ;nis..i:>;    /c  junpf  ac&i»  dksBl  !>«(«■»  a  <a»Macv'  fiw  aa  «lR«n«' 


'  fee  lAnr  '.^ttiiitu 
juw   i^^toiux^  t^^  alE  saftumd 

i  itwt^  aaii  oa  ^aKi:  HUa- 


.......     .  <-''),Mraat«i  ^  IkSim  liw  «iack  for^ 

:te  $4i««Kaw  CWoEt  «Mr  jalpr 


A*iiMMto^«aa 


I  «f  dftir  iwoaitSk  I:* 
taaagy  wmracw.  Wdr.) 


•1^  tfwart  ae  anrtiar  fwr  twaa- 


Sfertaax  «.    'n»  aa«r' 

iliiinn  la  aOl  «i«d  aaril 


OONSTITITTIONAI,  KKVISTON  55 

Appendix  C 
CONSTITUTION   OF   THE   COMMONWEALTH   OF   PUERTO    RICO 

Ai;  I  u  i.r:   \  .    'V\\\-    .1 1  nu  i.\m 

§  1.    [Judicial  pow*r;  Suprom*  Court;  other  courts] 

Tht^  judicinl  pnwcr  of  I'lUMlo  Kico  sluill  bo  \('sl(>d  in  a  Snpri'mo  Court,  and  in 
snch  othtM'  foiiiis  iis  tnn.v   l>i'  «<sliililisli(><l  ])y  law. 

§  2.   [Unified  judicial  iyttom;  creation,  venue,  and  organixation  of  courts] 

Till'  c'oinls  of  I'licrlo  Kico  sl\:ill  ••oiisl il nlc  a  nni1ii>(i  .indioial  s.vs<(>m  for  pnrpos«\s 
of  jnriNdirlion,  optMation  and  aihninislradon.  'I'lio  l/ogislativp  Assomldy  may  oroalo 
and  uhoHsli  oonrls,  oxocpt  for  (ho  S\i|ironu>  Conrl,  in  a  manner  not  inoonsistonl 
with  this  l\>nstilution,  and  shall  di>ti>rmino  tho  von>io  antl  orRani'/.ation  of  the 
c\>urts. 
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$  3.    [Supreme  Court  as  court  of  lost  resort;  composition] 

Tho  Snpromo  (Nnirt  shall  ho  tlio  oonrt  of  last  rosorf  in  I'norto  Hioo  and  shall 
tHUnposod  of  a  (^hiof  .Instioo  and  fonr  Assooiati^  .Instioos,  Tho  nnnihor  of  .T\is(i 
may  bo  ohangod  only  b\    law  \ipon  rotpiost  of  the  Supreme  Court. 

§  4.   (Sessions  and  decisions  of  Supreme  Court] 

Tho  Snpronio  l\Mirl  sliall  sil,  in  aitH>rdano(>  with  rnlos  adopted  by  it,  as  a  full 
tMurt  or  in  divisions.  All  tho  »lo»  isions  of  tho  Snpromo  Court  shall  bo  cononrred  in 
by  «  nuijorily  of  its  u>ond>ors.  \o  law  shall  bo  hold  nnoonstitutitMial  oxoopt  by  a 
majority  of  tho  total  nunibor  of  .lustio«^s  of  whioh  tho  ovirt  is  romposod  in  ar<x>rd 
autv  with  this  iVnstitntion  or  with  law. 

§  S.   [Original  jurisdiction  of  Supreme  Court] 

Tho  Supivujo  Coun,  an\  oi  \\s  divisivuis,  or  any  of  its  Justioos  may  hoar  in  tho 
tirsl  instanot'  jH-litions  for  habeas  otirjiiut  and  any  othor  causos  and  proooo<iin(ri«  an 
d»*toruni»«Hi  by  law 

§  A.    [Rwles  of  evidence  and  of  (ivil  and  criminal  procedure] 

Thv  Su|>r*>uu-  Court  shaU  adopt  for  ll>c  r<»urtj«  rulo!»  of  ovidouoo  and  of  civil  and 
eriiuiaal  pr\H-^>lurv  which  jvhall  not  abridp'.  onh»r|:v  or  nullify  tho  tmbstantivo  rightK 
«f  th*  p«rti<rs.  Th«"  ruU"*  thus  adopt^xl  shall  In*  ^uitinitted  to  tlir  rjoginlativo  Ai«i«om- 
hljr  at  the  iH^iuniux  of  Its  «««\t  r««»:ular  wswiou  aud  shall  not  p»i  into  offort  until 
tW  days  aft*«r  tht*  duw  of  said  sossion.  unl<*s3«  disapproved  by  the  I^oitislative  An- 
siriulUx-.  whii'h  ssball  havtp  tlu"  |>owvr  l»oth  at  said  soRsion  and  subsequently  t"  amend. 
r«)»««i)  or  sui'iklwHti-ut  any  \>f  staid  rules  by  a  siH'^'itic  law  to  that  effect. 

§  7.  (SvIm  ef  admintstrotiMU  Cliivf  J«»lk«  t*  rftrvct  •4in(ntstr«t(o«i   and   appoirtf 
■  dbiiailtrotivt>  director] 
Tk*  Su|iin<i;i\    i\  ..- .   s  .,.'.;  ad««|>(  niltrs  for  tlie  administratio'*  •>'  ''■•  .■-..— 1«    The*e 
r«l«»  sImU   U*-  sMt»;ie«-l    tw   tbtp   law*  c^tuv-rrninic    pnH'uremeut.  iU    and 

aj9)i«»l«iatiii<M>  txf  fuud».  aud  otbrr  lawv  wliicJi  apply  fruem    ;  <  he*  of 

tlie  fl«v«>niaK4ill.  Thv  Chvct  Ju^tH-v  fthall  dirr<(  Ibe  adniiaistratiua  oif  the  CQurtff  and 
«iuUl  a|»|MMntl   aw  adn(iiwit«'!rs'!;v<r  \!«rr^-i^»T   w|m»   itl««U   bold  offio?  at    ibe   will  of  the 


(  A>   (AppsifHkHMMl  9t  iwdge^i  ofl^crrt     and   employees] 

Jiwifnm  •Anil  ^  ai^c  the  advice  and  conwnt  of  th« 

S«iMil««  JliwllMww  «i{  «!;«    ^  ■■■■■,  -w^yunv  officp  ■'•^'•''-  -''■'■■  --...'»;"n!|. 
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fwr  tiJbv  tMnrai  vt  vMfcr  «l  «  i  w  <t*^1lh  s  wb«i  tb&« 

OnwHiMlMiB  tmkmt  ffftpfrd..  ~  ■\*  a«d  r-  <<»  «b«ll  b>p 

|V    'C-VT"ti[.a(HlWU  ai  JhwiTtc.  ^  -•  «---- — ^  C^rr^' 

ed   i.„-       ,    .■■,.  Sit;- '■■•'-   --'mlMwd  Hi*  Um?  |H«cUq* 

«f  htw  iv  l*vK\n'<  •awvat-  *«vd  «*4#ll  ker* 
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§  10.   [Retirement  of  judges] 

The  Legislative  Assembly  shall  establish  a  retirement  system  for  judges.  Retire- 
ment shall  be  compulsory  at  the  age  of  seventy  years. 

§  11.   [Removal  of  judges] 

Justiros  of  the  Supreme  Court  may  be  removed  for  the  causes  and  pursuant  to 
the  procedure  established  in  Section  21  of  Article  III  of  this  Constitution.  Judges 
of  the  other  courts  may  be  removed  by  the  Supreme  Court  for  the  causes  and 
pursuant  to  tlie  procedure  jjiovided   l)y  law. 

§  12.   [Political  activity  by  judges] 

No  judge  shall  make  a  direct  or  indirect  financial  contribution  to  any  political 
organization  or  party,  or  hold  any  executive  office  therein,  or  participate  in  a 
political  campaign  of  any  kind,  or  be  a  candidate  for  an  elective  public  office  unless 
he  has  resigned  his  judicial  office  at  least  six  months  prior  to  his  nomination. 

§  13.   [Tenure  of  judge  of  changed  or  abolished  court] 

In  the  event  that  a  court  or  any  of  its  divi.sions  or  sections  is  changed  or  abolished 
by  law,  the  person  holding  a  i)ost  of  judge  therein  shall  ccuitinue  to  hold  it  during 
the  rest  of  the  term  for  which  he  was  appointed  and  shall  perform  the  judicial 
functions  assigned  to  him  by  the  Chief  Justice  of  the   Supreme  Court. 
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Appendix  D 
THE   CONSTITUTION   OF   THE   STATE   OF   ALASKA 

ARTICLE  IV.     THE  JUDICIARY 

Judicial  Power  and  Jurisdiction 

Section  1.  The  judicial  povvor  of  tlie  State  is  vested  in  a  supreme  court,  a 
superior  court,  and  the  courts  established  by  the  legislature.  The  jurisdiction  of 
courts  shall  be  prescribed  by  law.  The  courts  shall  constitute  a  unified  judicial 
system  for  operation  and  administration.  Judicial  districts  shall  be  established 
by   law. 

Supreme  Court 

Section  2.  The  supreme  court  shall  be  the  highest  court  of  the  State,  with 
final  appellate  jurisdiction.  It  shall  cousist  of  three  justices,  one  of  whom  is  chief 
justice.  The  number  of  justices  may  be  increased  by  law  upon  the  request  of  the 
supreme    court. 

Superior  Court 

Section  3.  The  superior  court  shall  be  the  trial  court  of  general  jurisdiction 
and  shall  consist  of  five  judges.  The  number  of  judges  may  be  changed  by  law. 

Qualifications  of  Justices  and  Judges 

Section  4.  Supreme  court  justices  and  superior  court  judges  shall  be  citizens 
of  the  United  States  and  of  the  State,  licensed  to  practice  law  in  the  State,  and 
possessing  any  additional  qualifications  prescribed  by  law.  Judges  of  other  courts 
shall  be  selected  in  a  manner,  for  terms,  and  with  qualifications  prescribed  by  law. 

Nomination  and  Appointment 

Section  5.  The  governor  shall  fill  any  vacancy  in  an  office  of  supreme  court 
justice  or  superior  court  judge  by  appointing  one  of  two  or  more  persons  nominated 
by  the  judicial  council. 

Approval  or  Rejection 

Section  6.  Each  supreme  court  justice  and  superior  court  judge  shall,  in  the 
manner  provided  by  law,  be  subject  to  approval  or  rejection  on  a  non-partisan  ballot 
at  the  first  general  election  held  more  than  three  years  after  his  appointment. 
Thereafter,  each  supreme  court  justice  shall  be  subject  to  approval  or  rejection 
in  a  like  manner  every  tenth  year,  and  each  superior  court  judge,  every  sixth  year. 

Vacancy 

Section  7.  The  office  of  any  supreme  court  justice  or  superior  court  judge 
becomes  vacant  ninety  days  after  the  election  at  Avhich  he  is  rejected  by  a  majority 
of  those  voting  on  the  question,  or  for  which  he  fails  to  file  his  declaration  of 
candidacy  to  succeed  himself. 

Judicial  Council 

Section  S.  The  judicial  council  shall  consist  of  seven  members.  Three  attorney 
members  shall  be  appointed  for  six-year  terms  by  the  governing  body  of  the  organized 
state  bar.  Three  non-attorney  members  shall  be  appointed  for  six-year  terms  by  the 
governor  subject  to  confirmation  by  a  majority  of  the  members  of  the  legislature 
in  joint  session.  Vacancies  shall  be  filled  for  the  unexpired  term  in  like  manner. 
Appointments  shall  be  made  with  due  consideration  to  area  representation  and 
without  regard  to  political  affiliation.  The  chief  justice  of  the  supreme  court  shall 
be  ex  officio  the  seventh  member  and  chairman  of  the  judicial  council.  No  member 
of  the  judicial  council,  except  the  chief  justice,  may  hold  any  other  office  or  position 
of  profit  under  the  United  States  or  the  State.  The  judicial  council  shall  act  by 
concurrence  of  four  or  more  members  and  according  to  rules  which  it  adopts. 

Additional  Duties 

Section  9.  The  judicial  council  shall  conduct  studies  for  improvement  of  the 
administration  of  justice,  and  make  reports  and  recommendations  to  the  supreme 
court  and  to  the  legislature  at  intervals  of  not  more  than  two  years.  The  judicial 
council  shall  perform  other  duties  assigned  by  law. 
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Incapacity  of  Judges 

SiX'Tio.x  10.  WlR'iu'vor  the  judicial  council  certifies  to  the  soveruor  that  a 
supreme  court  justice  apjiears  to  he  so  incapacitated  as  substantially  to  prevent 
him  from  performing  his  judicial  duties,  the  governor  shall  appoint  a  board  of 
tliree  persons  to  inquire  into  the  circumstances,  and  may  on  the  board's  recom- 
mendation retire  the  justice.  Whenever  a  judge  of  another  court  appears  to  be  so 
incapacitated  as  substantially  to  prevent  him  from  performing  his  judicial  duties, 
the  judicial  council  sliall  recommend  to  the  supreme  court  that  the  judge  be  placed 
under  early  retirement.  After  notice  and  hearing,  the  supreme  court  by  inaj<n-ity 
vote  of  its  members  may  retire  the  judge. 

Retirement 

SiXTio.x  n.  Justices  and  judges  shall  be  retired  at  the  age  of  .seventy  except 
as  provided  in  this  article.  The  basis  and  amount  of  retirement  pay  shall  be  pre- 
scribed by  law.  Retired  judges  shall  render  no  further  service  on  the  bench  e.xcept 
for  special  assignments  as  provided  by  court  rule. 

Impeachment 

Six  Tio.N  12.  Impeachment  of  any  justice  or  judge  for  malfeasance  or  misfea.sance 
in  the  performance  of  his  official  duties  shall  be  according  to  procedure  prescribed 
for  civil  officers. 

Compensation 

Skction  ^'.^.  Justices,  jiulges,  and  members  of  the  judicial  council  shall  receive 
compensation  as  prescribed  by  law.  Compensation  of  justices  and  judges  shall  not 
be  diminished  during  their  terms  of  office,  unless  by  general  law  applying  to  all 
salaried  officers  of  the  State. 

Restrictions 

SiX'noN  14.  Supreme  court  justices  and  superior  court  judges  while  holding 
office  may  not  practice  law,  hold  office  in  a  political  party,  or  hold  any  other  office 
or  position  of  profit  under  the  United  States,  the  State,  or  its  political  subdivisions. 
Any  supreme  court  justice  or  superior  court  judge  filing  for  another  elective  public 
office  forfeits  his  judicial  position. 

Ruie«malcing  Power 

Skctiox  1.").  The  supreme  court  shall  make  and  promulgate  rules  governing  the 
adniinistration  of  all  courts.  It  shall  make  and  promulgate  rules  governing  practice 
and  procedure  in  civil  and  criminal  cases  in  all  courts.  Thesf  rules  may  be  changed 
by  the  legislatiiie  by  two-thirds  vote  of  the  members  elected  to  each  house. 

Court  Administration 

Sectiox  16.  The  chief  justice  of  the  supreme  court  shall  be  the  administrative 
head  of  all  courts.  He  may  assign  judges  from  one  court  or  division  thereof  to 
anotiier  for  temporary  service.  The  chief  justice  shall,  with  the  approval  of  the 
supreme  court,  appoint  an  administrative  director  to  serve  at  his  pleasure  and  to 
supervi.se   the  administrative   operations   of   the   judicial    system. 
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APPENDIX   II 

DRAFT  ARTICLE  VI-JUDICIAL  DEPARTMENT 

By  Donald  P.  Kommers 
Los  Angeles  State  College 

1.      JUDICIAL   POWER 

The  judicial  power  of  the  State  shall  ho  vested  in  a  Supreme  Court,  District 
Courts  of  Appeal,  Superior  Courts,  and  in  such  other  courts  as  the  Legislature 
may  from  time  to  time  establish. 

2.      JUDICIAL   COUNCIL:   MEMBERSHIP 

There  shall  be  a  Judicial  Council.  It  shall  consist  of  one  Justice  of  a  District 
Court  of  Appeal,  two  judges  of  the  Superior  Courts,  and  one  Judge  from  the  courts 
of  limited  jurisdiction,  assigned  by  the  Chief  Justice  of  the  Supreme  Court  to  sit 
thereon  for  terms  of  four  years.  Three  attorney  members  shall  be  appointed  for 
six-year  terms  by  the  governing  body  of  the  organized  State  Bar.  Three  non-attorney 
members  shall  be  appointed  for  six-year  terms  by  the  Governor  subject  to  confirma- 
tion by  a  majority  of  the  Senate.  All  vacancies  shall  be  filled  for  unexpired  terms 
in  like  manner.  Appointments  shall  be  made  with  due  consideration  to  area  repre- 
sentation and  without  regard  to  political  affiliation.  The  Chief  Justice  shall  be  the 
eleventh  member  and  the  Chairman  of  the  Judicial  Council.  No  act  of  the  Council 
shall  be  valid  unless  concurred  in  by  six  members. 

3.      JUDICIAL   COUNCIL:    DUTIES 

The  Judicial  Council  t;hall  be  granted  general  superintending  control  over  all 
courts  in  the  State.  It  shall  have  the  power  to  make  or  alter  rules  relating  to 
pleading,  practice,  and  procedure  in  all  courts.  It  shall  make  all  other  rules  per- 
taining to  the  general  administration  of  State  courts.  The  Judicial  Council  shall 
also  provide  for  the  assignment  of  any  judge  to  another  court  of  a  like  or  higher 
jurisdiction  in  order  to  expedite  judicial  business  and  equalize  the  work  of  judges. 
The  Council  shall  perform  all  other  duties  assigned  by  law. 

4.      SUPREME   COURT 

The  Supreme  Court  shall  be  the  highest  court  of  the  State  and  shall  have  final 
appellate  jurisdiction  in  all  causes  arising  under  this  Constitution  and  the  laws 
of  this  State,  with  such  exceptions,  and  under  such  regulations  as  the  Legislature 
shall  make.  The  Court  shall  consist  of  a  Chief  Justice  and  no  less  than  six  Associ- 
ate Justices.  The  Court  may  sit  in  departments  or  en  banc. 

5.      DISTRICT   COURTS   OF   APPEAL 

There  shall  be  District  Courts  of  Appeal,  the  number,  organization,  and  juris- 
diction of  which  shall  be  prescribed  by  law. 

6.      SUPERIOR   COURTS 

There  shall  be  in  each  of  the  organized  counties,  or  cities  and  counties,  of  the 
State,  a  Superior  Court.  The  Superior  Courts  shall  be  the  trial  courts  of  general 
jurisdiction  and  shall  have  appellate  jurisdiction  in  such  cases  arising  in  inferior 
courts  as  may  be  prescribed  by  law. 

7.      TERMS 

Justices  of  the  Supreme  Court  and  District  Courts  of  Appeal  shall  be  selected 
for  terms  of  twelve  years.  Judges  of  Superior  Courts  for  terms  of  six  years,  and  all 
other  judges  for  terms  and  in  a  manner  prescribed  by  law. 

8.      VACANCIES 

Whenever  a  vacancy  shall  occur  in  the  office  of  the  Justice  of  the  Supreme  Court, 
Justice  of  a  District  Court  of  Appeal,  Judge  of  a  Superior  Court,  or  judge  of  an 
inferior  court  with  jurisdiction  extending  to  an  area  containing  a  population  of 
more  than  40,000  inhabitants,  the  Governor  shall  fill  such  vacancy  by  appointing 
one  of  three  persons  possessing  the  qualifications  for  such  office,  who  shall  be 
nominated  and  whose  names  shall  be  submitted  to  the  Governor  by  the  Judicial 
Council.  Judges  of  other  courts  shall  be  selected  in  a  manner,  terms  and  with 
qualifications  prescribed  by  law. 
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9.      RETENTION   OR   REJECTION 

Not  less  than  sixty  days  prior  to  the  holding  of  the  general  election  next  pre- 
ceding the  expiration  of  his  term  of  office,  any  incumbent  judge  above  named  may 
file  with  the  officer  charged  with  the  duty  of  certifying  nominations  for  publication 
in  the  official  ballot  a  declaration  of  candidacy  for  election  to  succed  himself.  If  a 
declaration  is  not  so  filed  by  any  judge  the  vacancy  resulting  from  the  expiration 
of  his  term  of  office  shall  be  filled  by  appointment  as  herein  provided.  If  such  a 
declaration  is  filed  his  name  shall  l)e  submitted  at  said  next  general  election.  If  a 
majority  of  the  electors  voting  upon  such  candidacy  affirm  his  retention  such  person 
shall  be  elected  to  said  office.  If  a  majority  of  those  voting  reject  his  retention  he 
shall  not  be  elected,  and  may  not  thereafter  be  appointed  to  fill  any  vacancy  in  that 
court.  If  a  vacancy  arises  in  this  fashion  the  office  shall  be  filled  by  appointment 
as  herein  provided. 

10.      ELIGIBILITY 

The  Justices  of  the  Supreme  Court,  Justices  of  the  District  Courts  of  Appeal, 
and  Judges  of  the  Superior  Courts  shall  each  prior  to  his  appointment  have  been 
admitted  to  the  practice  of  the  law  in  this  State  for  at  least  five  years.  The  Legis- 
lature may  prescribe  additional  qualifications. 

11.      COMPENSATION 

Justices,  judges,  and  members  of  the  Judicial  Council  shall  receive  compensation 
as  prescribed  by  law.  Compensation  of  justices  and  judges  shall  not  be  diminished 
during  their  terms  of  office. 

12.     INCAPACITY 

Whenever  the  Judicial  Council  shall  certify  to  the  Governor  that  it  appears  that 
any  Justice  of  the  Supreme  Court,  Justice  of  a  District  Court  of  Appeal,  or  Judge 
of  a  Superior  Court  is  so  incapacitated  as  substantially  to  prevent  him  from  per- 
forming his  judicial  duties,  the  Governor  shall  appoint  a  commission  of  three  per- 
sons to  inquire  into  the  circumstances ;  and,  on  their  recommendations,  the  Governor 
may  retire  the  Justice  or  Judge  from  office,  on  pension  as  may  be  provided  by  law. 

13.      IMPEACHMENT 

Justices  of  the  Supreme  Court,  Justices  of  the  District  Courts  of  Appeal,  and 
Judges  of  Superior  Courts  shall  be  subject  to  impeachment  according  to  the  pro- 
cedures prescribed  by  law.  All  other  judicial  officers  may  be  subject  to  removal  from 
office  by  the  Judicial  Council  for  such  causes  and  in  such  manner  as  shall  be  pro- 
vided by  law. 

14.      RETIREMENT 

The  Legislature  shall  provide  by  general  law  for  the  retirement  of  justices  and 
judges.  The  basis  and  amount  of  retirement  pay  shall  bo  prescribed  by  law.  Retired 
justices  and  judges  may  render  further  service  on  the  bench  by  special  assignments 
that  the  Judicial  Council  may  provide. 

15.      RESTRICTIONS 

Justices  of  the  Supreme  Court,  Justices  of  the  District  Courts  of  Appeal,  and 
Judges  of  the  Superior  Courts,  while  holding  office,  may  not  practice  law,  hold  office 
in  a  political  party,  or  hold  any  other  office  or  position  of  profit  under  the  United 
States,  the  State,  or  its  political  subdivisions. 
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LETTER  OF  TRANSMITTAL 

California  Legislature 
Citizens  Lecjislative  Advisory  Commission 

Sacramento,  March  17,  1961 

California  Legislature,  1961  Regular  Session,  and  Joint 
Committee  071  Legislative  Orgavizatio)i 
State  Capitol,  Sacramento 

Attention:  Assemblyman  Auf>ustus  F.  Hawkins 

In  re:  Citizens  Legislative  Advisory  Commission  Report 

Gentlemen:  Transmitted  hei-ewith  is  the  "Report  and  Recommen- 
dations of  the  Citizens  Le<>islative  Advisory  Commission  to  the  Cali- 
fornia Legislature"  bearing  date  of  March  9,  1961.  Included  in  said 
report  are  matters  which  have  been  under  study  by  the  Commission 
since  our  last  report  made  a  year  ago. 

The  first  matter  covered  under  tlie  heading  of  "Constitutional  Re- 
vision" is  the  report  of  the  Commission  in  response  to  House  Resolution 
278  adopted  June  5,  1959,  pursuant  to  which  the  Commission  was  di- 
rected to  study  and  report  on  the  "legislative  procedures,  ways  and 
means,  and  techniques  which  should  be  used  to  secure  a  revision  of  the 
State  Constitution  *  *  *."  As  one  of  the  items  of  the  study  in  this 
field  the  Commission  received  and  gave  consideration  to  an  extended 
analysis  of  "State  Constitutional  Revision  in  California"  prepared  by 
Dr.  Ernest  A.  Engelbert  in  cooperation  with  the  Burean  of  Public 
Administration  of  the  ITniversity  of  California,  and  with  the  assistance 
of  Mr.  John  0.  Gunnell,  who  has  been  serving  as  a  Legislative  intern. 
Dr.  Engelbert,  as  you  know,  is  the  Secretary  of  our  Commission.  The 
analysis,  consisting  of  106  pages,  with  Appendix,  bearing-  date  of 
January  1961,  is  available  in  our  files  and  copies  have  been  transmitted 
to  the  members  of  the  Joint  Committee  on  Legislative  Organization. 

That  part  of  the  report  and  recommendations  under  the  heading 
"Legislative  Reference  Services  for  the  California  Legislatui-e"  has 
been  developed  in  response  to  the  request  made  in  February  of  1960 
by  the  Joint  Committee  on  the  Legislative  Reference  Library  that  the 
Citizens  Legislative  Advisory  Commission  undertake  an  "objective  and 
thorough  analysis  of  the  problem  of  creating  a  reference  service  which 
will  meet  the  requirements  of  the  California  Legislature,"  including 
a  study  and  appraisal  of  the  Legislative  Reference  Library  oi)eration 
which  was  established  in  1958  in  response  to  earlier  recommendations 
of  this  Commission.  For  a  discussion  of  the  development  of  the  Legis- 
lative Reference  Library  in  California  and  its  background,  and  of 
similar  operations  in  other  states,  you  are  referred  to  a  report  made  to 
the  Commission  by  its  subcommittee  on  Legislative  Aids  and  Services 
entitled  "Legislative  Reference  Services  for  the  California  Legisla- 
ture" dated  February  1961,  which  report  was  printed  and  has  been 
distributed  to  members  of  the  Joint  Committee  on  Legislative  Organ- 
ization. 
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The  third  matter  covered  by  the  report  transmitted  herewith  bears 
the  title  "Civil  Service  Status  of  Personnel  of  the  Lejrislative  Analyst's 
OflSee. ''  This  item  is  a  follow-up  in  connection  with  the  study  and  rec- 
ommendations pre\iously  conducted  by  the  Commission  dealing  with 
the  responsibilities  and  administration  of  the  Legislative  Auditor. 

In  September  of  1960  there  was  printed  and  distributed  to  each  mem- 
ber of  the  Legislature  and  to  the  public  generally  a  summarization  of 
the  work  accomplished  by  the  Citizens  Legislative  Advisory  Commis- 
sion since  its  organization  in  1957.  This  was  entitled  "Second  Progress 
Report  to  the  Citizens  of  California. ' '  A  reading  of  said  Second  Progress 
Report  to  the  Citizens  of  California,  coupled  with  a  reading  of  the 
current  report  and  recommendations  now  transmitted,  we  believe  will 
provide  ample  evidence  for  the  members  of  the  Legislature  that  the 
Commi-ssion.  which  they  created,  has  borne  abundant  fruit.  We  are 
indeed  grateful  that  a  substantial  part  of  the  work  of  the  Commi-ssion 
has  been  recognized  by  acceptance  and  implementation  in  the  rules  of 
the  Legislature  and  in  statutes  and  constitutional  amendments  dealing 
with  its  procedures.  When  one  compares  those  recommendations  of  our 
Commission  which  have  been  adopted  and  made  effective  by  the  Legis- 
lature with  work  done  in  similar  fields  elsewhere,  we  are  extremely 
proud  that  our  work  has  been  accepted  in  substantially  all  important 
respects.  There  .still  remain  several  of  our  recommendations  which  have 
not  been  adopted,  but  as  to  these  we  still  have  hope  for  their  acceptance. 

The  members  of  the  Commission  have  especially  enjoyed,  and  have 
been  honored,  by  the  close  cooperation  and  a.ssistanee  from  all  members 
of  the  Joint  Committee  on  Legislative  Organization  and  those  who  have 
served  from  the  Legislature  as  liaison  members  of  our  seven  subcom- 
mittees. On  behalf  of  the  Commission,  thanks  and  appreciation  are  ex- 
tended to  each  of  these  members  of  the  Legislature  and  to  all  who  have 
assi.sted  us.  Also,  on  behalf  of  the  Commission,  a  special  word  of  appre- 
ciation goes  to  our  Secretary,  Dr.  Engelbert,  who  has  served  not  only 
as  Secretary  but  as  coordinator  and  supervisor  of  research  in  connec- 
tion with  many  of  our  studies.  Much  of  his  work  has  been  without 
compensation.  Its  excellent  quality  is  reflected  in  the  many  reports  and 
recommendations  based  thereon  with  which  you  are  familiar. 

Under  existing  statutory  provision  the  life  of  this  Commission  will 
expire  after  the  end  of  the  1961  Resrular  Session  of  the  Legislature.  It 
is  the  hope  of  all  members  of  the  Commission  that  the  work  which  has 
been  done  will  continue  to  be  of  benefit  and  that  the  test  of  time  will 
prove  its  worth. 


Verj'  truly  yours, 


Max  Eddy  Utt,  Chairman 


Report  and  Recommendations  of  the 

CITIZENS   LEGISLATIVE  ADVISORY  COMMISSION 
to  the  California  Legislature 

March  9,  1961 
CONSTITUTIONAL  REVISION 
Introduciion 

In  1959,  the  Assembly  of  the  California  Lejrislature  adopted  a  reso- 
lution directing  the  Citizens  Legislative  Advisory  Commission  to  study 
the  problems  and  methods  of  state  constitutional  revision  in  California. 
The  resolution  instructed  the  commission  to  make  a  report  to  the  As- 
sembly on  the  subject  at  the  1961  session  of  the  Legislature. 

The  commission  began  its  work  in  late  1959  by  undertaking  a  review 
of  the  history  of  constitutional  amendment  and  revision  in  California. 
On  the  basis  of  preliminary'  findings  it  concluded  in  a  report  to  the 
Legislature  in  April  1960  that  the  State's  Constitution  "is  in  need  of 
a  fundamental  review."  Plowever,  the  commission  saw  the  process  of 
constitutional  revision  as  a  formidable  undertaking  and  recommended 
that  "the  study  and  analysis  of  the  Constitution  should  be  undertaken 
in  stages  so  that  a  logical  and  practical  program  for  change  can  be 
proposed."  As  a  first  step  the  commission  proposed  that  the  study  of 
revision  should  begin  with  an  analj'sis  of  the  amendment  and  revision 
procedures  of  the  Constitution  found  in  Article  XVIII  with  a  view 
toward  making  the  provisions  of  that  article  as  effective  as  possible.  It 
also  proposed  that  alternative  methods  of  revision  or  amendment  should 
be  explored. 

The  proposed  study  was  assigned  to  the  commission's  Committee  on 
Constitutional  Revision  for  which  the  committee  staff  prepared  an 
extensive  background  report  analyzing  the  history,  problems  and 
methods  of  the  constitutional  revision.  During  the  course  of  the  study, 
the  committee  maintained  liaison  with  the  Assembly  Interim  Commit- 
tee on  Constitutional  Amendments,  the  Legislative  Counsel  and  other 
groups  with  interest  or  knowledge  in  the  area  of  constitutional  revi- 
sion. 

The  committee's  study  revolved  around  these  major  questions:  (1) 
Should  the  amendment  provisions  of  the  Constitution  be  revised?  (2) 
Should  the  procedures  for  initiating  a  constitutional  convention  be 
changed?  (3)  Should  the  issue  of  calling  a  constitutional  convention 
be  submitted  periodically  to  a  vote  of  the  people?  (4)  What  alterna- 
tives to  the  constitutional  convention  should  be  provided  for  constitu- 
tional revision?  (5)  AVhat  actions  should  be  undertaken  by  the  Legis- 
lature in  moving  forward  with  constitutional  reform  ? 

On  the  basis  of  the  committee's  study  and  commission  deliberations, 
the  following  findings  and  recommendations  are  presented. 
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The  Amendment  Provisions  of  fhe  California  Consiitution 

The  California  Constitution  lias  been  amended  more  frequently  than 
any  other  state  constitution  except  that  of  Louisiana;  since  187i),  323 
amendments  have  been  dopted.  Despite  the  fact  that  there  probably 
would  have  been  fewer  amendments  if  the  amendment  procedure  had 
been  more  ditfieult  to  implement,  there  does  not  appear  to  be  any  direct 
cause  and  effect  relation  betAveen  the  number  of  amendments  and  the 
ease  of  the  amending  process. 

In  California  approximately  93  percent  of  the  amendments  that  have 
been  adopted  have  resulted  from  legislative  proposals.  Yet  California's 
constitutional  provisions  for  legislative  proposal  of  amendments  are 
similar  to  those  of  most  other  states.  Many  state  constitutions  which 
are  as  old  as  that  of  California  and  Avhich  have  amendment  provisions 
that  are  no  more  difificult  have  less  than  one-third  the  number  of  amend- 
ments. Thus  it  would  appear  that  the  ])rimary  causes  of  amendment  in 
California  reside  not  in  the  character  of  the  amending  process  but  in 
the  nature  of  the  Constitution  itself  and  in  the  State's  particular 
political,  social  and  economic  structure. 

Finally,  the  amendment  procedures  contained  in  the  Constitution 
present  few*  procedural  difficulties.  Each  step  of  the  amending  process 
for  both  legislative  and  initiative  proposals  has  been  thoroughly  adjudi- 
cated by  the  courts  and  the  frequent  exercise  of  the  amending  power 
has  left  few  ambiguities  regarding  its  implementation. 

Therefore,  it  is  our  conclusion  that  at  the  present  time  there  is  little 
justification  for  revising  the  procedures  for  legislative  and  initiative 
proposal  of  amendments  as  set  forth  in  Article  XVIII  and  Article  IV 
of  the  Constitution.  If  at  some  future  date  a  revision  of  the  Constitu- 
tion is  effected  the  problem  of  whether  or  not  to  restrict  the  amending 
l)rocess  might  well  merit  consideration  depending  on  the  nature  of  the 
revised  document.  However,  the  present  Constitution  which  has  been 
reiider(>d  relatively  inflexible  by  the  inclusion  of  detailed  provisions, 
many  of  which  might  well  be  termed  statutory  in  nature,  reiiuires  a 
flexible  and  readily  available  amending  procedure  to  meet  the  needs 
of  the  State's  rapidly  changing  environment.  To  increase  the  restrie- 
tiveness  of  the  amending  process  within  the  present  Constitution  would, 
we  believe,  impede  rather  than  facilitate  the  process  of  government  in 
California. 

The  Convention  Provisions  of  Article  XVIII 

No  constitutional  convention  has  ever  been  called  under  the  provi- 
sions of  the  present  Constitution.  Therefore,  it  is  difificult  to  make  a 
definitive  evaluation  of  the  convention  procedures  as  set  forth  in  Sec- 
ion  2  of  Article  XVIII  since  these  have  never  been  implemented  or 
substantially  adjudicated. 

Article  XVII [  prescntl.v  says  nothing  about  the  convention  ]n'()cess 
except  that  delegates  shall  be  chosen  in  the  same  manner  as  Members 
of  the  Legislature  and  not  exceed  the  total  membership  of  that  body 
in  number.  The  Legislature,  therefore,  has  considerabl(>  frt'edom  to 
establish  various  conditions  for  the  convention's  operation.  Also  the 
Legislature  can  refuse  to  set  the  convention  process  in  motion  as  Avas 
the  case  in  1934  when  the  Legislature  failed  to  call  a  constitutional 
convention  after  the  jH'ople  had  voted  affirmatively  on  the  question. 
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To  make  the  convention  process  self-execntino:  and  thereby  obviate 
the  need  for  legislative  implementation  would  mean  that  detailed  pro- 
cedures would  have  to  be  written  into  the  Constitution.  To  date  there 
has  been  insultieient  experience  with  the  self-executing  convention  proc- 
ess to  know  how  it  M^ould  work  in  actual  practice.  A  carefully  developed 
plan  might  provide  public  protection  against  abuses  by  the  Legislature, 
but,  given  changing  conditions,  detailed  procedures  set  forth  in  the 
Constitution  might  become  unwisely  restrictive.  The  trend  in  recent 
Constitutions  has  been  toward  giving  the  state  legislatures  more,  rather 
than  less,  discretion  in  determining  the  basic  arrangements  for  a  con- 
stitutional convention. 

At  present  there  is  ambiguity  concerning  the  selection  of  delegates 
to  the  convention.  Though  a  majority  of  state  constitutions  provide, 
as  does  the  California  Constitution,  that  delegates  shall  be  chosen  "in 
the  same  manner"  as  members  of  the  Legislature,  it  is  questionable 
whether  this  phrase  would  be  construed  by  the  Legislature  and  the 
courts  as  extending  to  the  use  of  legislative  districts  as  the  basis  of 
delegate  nomination.  To  substitute  a  more  specific  procedure  for  the 
present  provision  would  remove  ambiguities  but,  at  tlie  same  time, 
would  render  these  sections  more  inflexible. 

Thus  we  conclude  that  at  this  time  it  would  be  undesirable  to  amend 
Article  XVIII  for  the  purpose  of  incorporating  more  specific  provi- 
sions dealing  with  the  convention  process.  More  problems  of  interpre- 
tation might  be  raised  if  this  were  done  than  would  be  solved. 

Periodic  Submission  to  fhe  Voters  of  the  Issue  of 
Calling  a  Constitutional  Convention 

A  number  of  states  (9)  have  provided  in  their  constitutions  that  the 
question  of  calling  a  convention  should  be  periodically  submitted  to 
the  people  at  intervals  ranging  from  7  to  20  years.  Although  a  number 
or  arguments  can  be  made  for  such  a  provision,  the  fact  remains  that 
there  is  no  guarantee  that  the  Legislature  will  implement  a  public 
mandate  for  a  convention.  This  is  borne  out  by  the  California  experi- 
ence of  1934  when  the  Legislature  failed  to  call  a  constitutional  con- 
vention after  the  people  had  voted  affirmatively.  This  incident  serves 
to  emphasize  the  fact  that  under  the  present  provisions  of  Article 
XVIII  there  is  no  way  in  which  the  Legislature  may  be  forced  to 
comply  with  the  public's  decision. 

We  conclude,  therefore,  that  it  would  serve  little  purpose  at  this  time 
to  add  to  the  Constitution  a  provision  for  automatic  submission  to  the 
voters  of  the  issue  of  revision. 

Alternatives  to  the  Constitutional  Convention  for  Revision 

Despite  the  fact  that  a  constitutional  convention  has  not  been  held 
in  California  since  1897,  there  is  little  to  support  the  view  that  the 
convention  should  be  eliminated  as  a  method  of  constitutional  reform. 
The  convention  is  recognized  in  every  state  as  a  traditional  method  for 
the  creation  and  revision  of  written  constitutions.  On  the  other  hand, 
there  appears  to  be  little  reason  to  exclude  alternative  methods  for  con- 
ducting an  entire  revision  as  long  as  the  final  decision  as  to  whether  or 
not  to  adopt  such  a  revision  rests  with  the  electorate. 
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Article-by-Ariicle  Revision 

There  would  appear  to  be  no  legal  objections  under  the  present  Con- 
stitution to  the  use  of  the  amendment  process  for  the  purpose  of  revis- 
ing the  Constitution  article  by  article.  Although  the  courts  have  held 
that  an  amendment  may  not  be  so  broad  in  scope  as  to  constitute  an 
overall  revision,  it  -would  appear,  under  present  legal  interpretations, 
that  the  amending  process  could  be  employed  to  revise  limited  areas  of 
the  Constitution.  Experts  could  be  drawn  upon  to  revise  an  entire 
article  in  the  form  of  an  amendment  which  could  be  submitted  by  the 
Legislature  to  the  people  for  ratification. 

Ilowever,  there  is  much  to  support  the  argument  that  an  adequate 
revision  could  be  effected  only  in  terms  of  an  overall  revision  and  that 
because  of  the  interrelated  structure  of  the  Constitution  a  complete 
revision  would  be  feasible  only  from  the  perspective  of  the  entire  docu- 
ment. Despite  the  value  of  the  methods  that  might  be  employed  within 
the  scope  of  the  present  amendment  provision,  the  fact  remains  that 
Article  XVIII  provides  only  one  method  for  effecting  an  entire  and  co- 
ordinated revision — the  constitutional  convention. 

Legislative  Revision  of  the  Constitution 

The  increasing  use  of  methods  such  as  the  constitutional  commission 
to  effect  revision  reflects  a  trend  among  the  states  to  recognize  legis- 
lative proposals  for  constitutional  revision  as  an  alternative  to  the  con- 
vention. The  Constitutions  of  a  number  of  states  do  not  prohibit  the 
legislature  from  conducting  a  revisio7i  and  submitting  it  to  the  people, 
and  the  Hawaii  Constitution  specifically  vests  this  power  in  the  legis- 
lature. There  are  several  reasons  for  this  development. 

First,  experience  in  other  states  as  well  as  California  has  demon- 
strated that  a  convention  is  not  always  a  practical  undertaking,  even 
when  there  is  a  recognized  need  for  revision.  Not  only  are  convention 
delegates  subject  to  the  same  political  pressures  as  members  of  legis- 
lative bodies,  but  especially  in  a  large  state,  establishing  a  convention 
is  necessarily  a  long,  cumbersome  and  difficult  process.  The  pressures 
of  vested  interests  who  fear  change  and  the  reluctance  of  legislators  to 
create  a  body  over  which  they  have  little  or  no  control  often  prevent 
implementation.  Moreover,  the  cost  of  electing  and  providing  for  other 
necessary  expenditures  makes  the  convention  a  formidable  financial 
undertaking  which,  along  with  preparatory  research  and  publicity, 
may  cost  several  million  dollars  in  a  large  state.  Also,  there  is  little 
assurance  that  the  final  product  of  a  convention  will  be  adopted  by  the 
people. 

Second,  in  recent  years  the  people  have  demonstrated  increasing 
faith  in  the  value  of  legislatures  as  deliberative  bodies.  Legislative  pro- 
posals for  constitutional  revision  do  not  violate  democratic  principles, 
particularly  since  the  recommendations  of  the  legislature  must  be  ap- 
proved by  the  people. 

Third,  permitting  the  legislature  to  propose  a  revision  makes  pos- 
sible the  use  of  technicjues  best  suited  to  a  particular  time  and  a  par- 
ticular .set  of  political  circumstances.*  It  affords  the  best  means  for 
securing  the  services  of  constitutional  experts  and  other  competent  in- 
dividuals who  could  be  relatively  free  from  outside  pressures  and  ap- 
l)()inted  on  a  nonpartisan  basis. 
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Finally,  the  cost  of  drafting  a  revision  under  legislative  direction  is 
usually  less  than  the  cost  of  a  convention  and  should  the  proposed  re- 
vision be  rejected  by  the  legislature  or  the  electorate,  the  loss  would 
not  be  as  great.  The  experience  of  New  eTersey  and  other  states  has 
demonstrated  that  even  if  the  particular  proposals  are  not  adopted, 
the  research  accomplished  may  well  furnish  the  groundwork  for  a  fu- 
ture revision. 

Previous  constitutional  study  groups  in  California  have  recom- 
mended that  Article  XVIII  should  be  amended  to  permit  the  Legisla- 
ture to  submit  a  partial  or  entire  revision  to  the  people  and  during  the 
public  hearings  on  constitutional  revision  conducted  by  the  1960  As- 
sembly Interim  Committee  on  Constitutional  Amendments,  testimony 
was  offered  recommending  that  the  Constitution  be  amended  to  permit 
the  Legislature  greater  freedom  in  submitting  proposals  for  revision. 

In  view  of  the  increasing  recognition  of  revision  by  the  Legislature 
as  an  alternative  to  a  constitutional  convention  and  in  view  of  the  rec- 
ommendations and  findings  of  previous  studies  of  constitutional  revi- 
sion in  California,  it  is  our  conclusion  that  Article  XVIII  of  the  Cali- 
fornia Constitution  should  be  amended  to  permit  the  Legislature  to 
submit  to  the  people  a  revised  Constitution  or  a  revision  of  any  part 
thereof. 

Recommendations  for  Legislafive  Action 

Since  the  determination  of  the  need  for  constitutional  revision  is 
primarily  a  legislative  responsibility,  it  is  our  conclusion  that  the 
Legislature  should  initiate  a  careful  study  of  the  subject  matter  con- 
tent of  the  Constitution  during  the  1961  session.  It  is  the  recommenda- 
tion of  this  committee  that  such  a  study  be  undertaken  by  a  commission 
established  by  statute  and  composed  of  a  balanced  membership  includ- 
ing members  of  the  Legislature,  gubernatorial  appointees  and  public 
representatives.  This  commission  should  be  instructed  to  study  the 
Constitution  in  whole  or  in  part  and  empowered  to  make  recommenda- 
tions for  a  total  or  partial  revision.  Necessary  appropriations  should 
be  provided  to  enable  the  commission  to  employ  an  adequate  technical 
staff  and  to  defray  other  costs  of  the  study. 

Under  the  present  provisions  of  Article  XVIII  the  work  of  the  com- 
mission could  be  transmitted  to  the  delegates  of  a  constitutional  conven- 
tion for  their  study  and  action.  If  Article  XVIII  were  amended  as 
proposed  in  the  preceding  recommendation,  the  Legislature  would  have 
the  authority  to  submit  directly  to  the  people  for  ratification  such 
recommendations  of  the  commission  as  it  deems  desirable. 

LEGISLATIVE  REFERENCE  SERVICES  FOR  THE 
CALIFORNIA  LEGISLATURE 
Introduction 

During  recent  years  various  committees  of  the  California  Legislature 
have  given  considerable  study  to  the  improvement  of  legislative  aids 
and  services.  One  of  the  areas  of  increasing  concern  has  been  the  ade- 
quacy of  reference  and  research  services  for  legislators.  In  February 
1960,  the  Joint  Committee  on  the  Legislative  Reference  Library  re- 
quested that  the  Citizens  Legislative  Advisory  Commission  undertake 
"an  objective  and  thorough  analysis  of  the  problem  of  creating  a  ref- 
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erence  service  which  "vvill  meet  the  requirements  of  the  California  Leg- 
islature."  The  committee  also  asked  for  an  investip:ation  of  the  Legis- 
lative Reference  Library  to  determine  whether  it  might  provide  the 
framework  for  a  broadened  base  of  reference  service  operations. 

A  report  was  prepared  by  the  staff  of  the  Citizens  Legislative  Ad- 
visory Commission  in  response  to  the  joint  committee's  request.  The 
study  involved  (1)  an  examination  of  the  functions  and  operations 
of  the  Legislative  Reference  Library,  (2)  a  review  of  legislative  ref- 
erence services  in  otlier  states,  and  (3)  an  evaluation  of  legislative  ref- 
erence needs  in  California.  The  following  recommendations  have  been 
drawn  from  this  report. 

Recommendafions 

1.  Organization  and  Functions  of  the  Legislative  Reference  Library. 

To  function  effectively  as  a  legislative  service  agency,  the  Legisla- 
tive Reference  Library  should  be  administratively  separated  from  the 
State  library  and  operated  solely  under  the  jurisdiction  of  the  Legis- 
lature. The  functions  of  the  Legislative  Reference  Library  should  re- 
main as  set  forth  in  the  resolution  for  its  establishment;  namely,  (a) 
to  serve  as  a  depository  for  library  materials  useful  to  the  legislative 
process  and  (b)  to  provide  reference  and  research  services  to  legislators 
and  legislative  staff.  To  provide  a  designation  more  in  keeping  witli 
its  functions,  the  Legislative  Reference  Library  should  be  renamed 
the  Legislative  Reference  Service. 

2.  The  Administrative-Legislative  Reference  Service   of  tlic   State 
Library. 

The  Administrative-Legislative  Reference  Service  should  be  retained 
as  a  division  of  the  State  Library  to  provide  library  and  reference 
services  for  state  administrative  agencies  and  to  maintain  liaison  with 
the  Legislative  Reference  Service  of  the  Legislature.  The  outstanding 
resources  of  the  State  library  and  the  excellent  services  of  its  various 
technical  divisions  should  continue  to  be  made  available  to  Members 
of  the  Legislature  and  staff  through  the  Administrative-Legislative 
Reference  Service  of  the  State  Library. 

3.  The  Role  of  the  Joint  Committee  on  Legislative  Organization. 

In  order  to  maintain  close  contact  and  surveillance,  the  Joint  Com- 
mittee on  Legislative  Organization  sliould  establish  a  subcommittee  to 
supervise  the  Legislative  Reference  Service.  The  full  committee's  re- 
sponsibilities shouhl  include  the  following: 

(a)  Selection  of  the  director  with  the  approval  of  the  Legislature. 

(b)  Ajii^ointment  of  such  other  staff  personnel  as  may  appear  neces- 
sary. 

(c)  Formulation  and  approval  of  the  budget. 

(d)  The  maintenance  of  appro])riate  liaison  with  other  legislative 
committees  and  research  agencies. 

(e)  The  preparation  of  an  annual  report  to  the  Legislature  which 
would  review  and  evaluate  the  activities  of  the  Legislative  Ref- 
erence Service. 
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4.  Library  Functions  of  the  Legislative  Reference  Service. 

The  Legislative  Reference  Service  Library  should  be  a  basic  deposi- 
tory for  legislative  materials  which  should  be  available  to  legislators, 
legislative  staff,  and  persons  who  are  engaged  in  some  aspect  of  re- 
search and  study  of  legislative  activities.  The  library  should  continue 
to  be  developed  as  rapidly  as  feasible  with  suitable  facilities.  To  im- 
prove present  operations,  the  recommendations  previously  made  by  the 
Citizens  Legislative  Advisory  Commission  should  continue  to  be  carried 
out,  namely : 

"(a)  The  legislative  rules  should  be  amended  to  make  the  Legisla- 
tive Reference  Library  the  basic  depository  for  all  official  pro- 
ceedings and  reports,  printed  and  typewritten  as  well  as  tapes. 
"(b)  The  rule  of  both  the  Senate  and  the  Assembly  should  be 
amended  to  require  that  all  official  files  of  both  standing  and 
interim  committees  should  be  deposited  in  the  Legislative  Ref- 
erence Library  at  the  close  of  each  session  or  upon  the  expira- 
tion of  the  committee.  The  staff  of  the  library  should  be  in- 
structed to  contact  chairmen  and  staff  of  former  committees, 
the  Legislative  Analyst,  the  Legislative  Counsel,  and  other 
legislative  agencies  to  secure  files  and  documents  in  order  to 
provide  as  complete  a  chronological  record  of  the  activities  of 
legislative  committees  as  possible.  Arrangements  should  be 
worked  out  to  protect  the  confidentialness  of  documents  where 
necessary. 
"(c)  The  Legislative  Reference  Library  should  establish  and  main- 
tain a  central  index  for  all  legislative  documents.  The  index 
should  list  libraries  or  other  services  where  legislative  docu- 
ments are  located,  if  they  are  not  available  in  the  Legislative 
Reference  Library. 
"(d)  The  library  should  be  provided  with  sufficient  funds  to  enable 
it  to  secure  and  maintain  current  basic  reference  volumes  to 
provide  an  effective  quick-answering  service  for  legislators  and 
staff. 
"(e)  The  Legislative  Reference  Library  should  maintain  a  file  of 
local  newspaper  clippings  such  as  is  now  maintained  in  other 
legislative  reference  libraries  to  provide  background  and  in- 
terpretative information  on  previous  legislative  actions." 

5.  Reference  and  Research  Functions. 

The  reference  and  research  services  now  being  furnished  by  the  Leg- 
islative Reference  Library  should  be  broadened  and  extended.  The  fol- 
lowing improvements  should  be  undertaken : 

(a)  The  Legislative  Reference  Service  should  become  the  central 
source  of  information  for  all  nonfiscal  and  nonlegal  legislative 
research  activities.  It  should  maintain  a  current  record  of  re- 
search being  conducted  under  the  auspices  of  the  Legislature. 
In  addition,  it  should  maintain  a  file  of  research  projects  being 
undertaken  by  other  public  and  private  research  agencies  on 
topics  which  are  under  study  by  the  Legislature. 

(b)  Within  the  limits  of  available  personnel  and  resources,  the  serv- 
ice should  provide  quick  reference  information  and  undertake 
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short-term  nonfiscal  and  nonlegal  research  projects  for  individ- 
ual le{?isIators  or  legislative  committees.  The  data  or  reports 
should  be  provided  in  the  form  which  the  legislator  requests  and 
where  legal  may  be  maintained  confidential.  For  long-term  re- 
search projects,  or  projects  calling  for  highly  specialized  per- 
sonnel, the  Legislative  Heference  Service  should  endeavor  to 
place  the  legislator  or  legislative  committee  in  contact  with  tlie 
appropriate  University  bureau  or  research  agency  which  might 
be  prepared  to  undertake  the  assignment, 
(c)  The  director  and  the  staff  of  the  Legislative  Reference  Service 
upon  request  should  furnish  information  and  advice  to  the  Joint 
Committee  on  Legislative  Organization  and  the  respective  House 
Rules  Counnittees  concerning  nonfiscal  and  nonlegal  legislative 
research  needs  and  the  merits  of  specific  research  projects. 

6.  The  Directorship. 

The  Legislative  Reference  Service  should  be  headed  by  a  director 
who  is  professionally  qualified  in  the  field  of  legislative  reference  Avork 
and  research.  As  has  been  noted  above,  the  director  should  be  appointed 
by  the  Joint  Committee  on  Legislative  Organization  subject  to  the 
approval  of  the  Legislature.  He  would  hold  office  at  the  pleasure  of  the 
joint  committee.  The  director  should  have  responsibility  under  the  su- 
pervision of  the  joint  committee  for  all  activities  of  the  Legislative 
Reference  Service.  The  successful  establislnnent  of  the  service  will  be, 
to  a  great  extent,  dependent  on  securing  a  director  who  is  highly  (juali- 
fied.  The  director  should  have  a  status  comparable  to  that  of  the  Legis- 
lative Counsel  and  Legislative  Analyst. 

7.  Staffing. 

The  Legislative  Reference  Service  should  be  staffed  with  personnel 
selected  on  the  basis  of  qualifications  and  merit.  It  should  be  encour- 
aged to  work  in  close  cooperation  with  standing  and  interim  committees. 
As  the  Citizens  Legi.slative  Advisory  Commission  has  noted,  the  service 
"would  constitute  a  small  pool  of  trained  jiersonnel  upon  which  com- 
mittees could  draw  i'oi-  staff.  Upon  completion  of  a  conunittee's  as- 
signment the  staff  member  could  return  to  the  pool  and  woi-k  upon 
pool  research  until  reassigned  to  another  connnittee.  This  procedure, 
if  followed,  would  provide  the  opportunity  to  develop  a  high-quality 
permanent  staff  which  is  not  now  possible  under  present  connnittee 
processes  of  ])ersonnel  turnover.  Furthermore,  it  would  provide  .sav- 
ings by  reducing  tlie  need  of  high-priced  consultant  services  and  the 
elimiiiation  of  non|)r()ductive  research  by  poorly  qualified  personnel. 
"It  is  recommended  that  the  Joint  Connnittee  on  Legislative  Or- 
ganization   establish    procedures    which    will    provide    continuity    in 
emplovment   for   qualified   secretarial,   administrative   and    research 
staff. ' ' 

8.  Physical  Location. 

For  ea.se  of  contact  and  (piii'k  service,  the  library  and  informational 
activities  of  the  l^egislative  Reference  Service  should  continue  to  re- 
main in  the  State  Capitol  Annex  close  to  legislative  quarters.  If  the 
service  should  outgrow  its  present  facilities,  members  of  the  staff  who 
are  working  on  short-term  research  projects  might  be  located  elsewhere 
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in  the  buildinji'.  There  are  distinct  advantajies,  however,  in  keepin<>'  the 
reference  staff  as  near  to  the  library  facilities  as  possible. 

9.  Liaison  With  Outside  Agencies. 

A  major  function  of  the  Ijegislative  Reference  Service  shonld  be  the 
development  of  liaison  relationships  with  public  and  private  research 
agencies  located  outside  of  Sacramento.  Many  of  these  ajzencies,  such 
as  the  Bureau  of  Public  Administration  (Berkeley)  and  the  Bureau  of 
Governmental  Research  (Los  Ansreles),  have  a  distinguished  collection 
of  materials  dealing  with  state  and  local  government  which  would  sup- 
plement legislative  library  services.  They  also  employ  or  have  access 
to  experts  who  could  advise  and  consult  with  staff  members  of  the 
Legislative  Reference  Service  on  various  research  problems.  Further- 
more, some  of  these  research  bureaus  such  as  the  Bureau  of  Govern- 
mental Research  in  Los  Angeles  may  be  in  a  position  to  aid  legislators 
who  reside  some  distance  from  Sacramento  and  who  do  not  have  con- 
venient year-round  access  to  Capitol  facilities. 

10.  Legislative  Research  Service  Relationships  With  the  llniversity 
of  California. 

Some  special  mention  should  be  made  of  research  relationships  be- 
tween the  University  of  .California  and  committees  and  staff  of  the 
Legislature.  The  University  of  California  is  the  State's  major  institu- 
tion of  higher  learning  specializing  in  research.  As  a  state  institution  it 
is  obligated  within  the  limits  of  its  resources  to  serve  the  government 
of  the  State.  Over  the  years  the  University,  through  its  departments, 
bureaus,  and  institutes,  has  provided  much  professional  assistance  and 
performed  many  research  studies  for  the  Legislature.  The  University  is 
becoming  a  large  institution,  however,  and  it  is  not  always  easy  for 
legislators  or  staff  to  ascertain  the  types  of  research  going  on  at  various 
campuses  or  the  qualified  persons  who  are  available.  Therefore,  to 
strengthen  relationships  between  the  University  and  the  Legislature, 
the  University  should  be  encouraged  to  designate  a  person  who  would 
be  responsible  for  keeping  abreast  of  research  programs  within  the 
University  that  are  of  significance  to  the  Legislature  and  who  would 
serve  as  a  liaison  representative  to  the  Legislative  Reference  Service 
and  other  agencies  and  committees  of  the  Legislature.  Such  an  arrange- 
ment would  go  far  toward  enhancing  the  contribution  which  the  Uni- 
versity could  make  not  only  to  the  Legislature  but  to  the  entire  State. 

CIVIL  SERVICE  STATUS  FOR  PERSONNEL  OF  THE 
LEGISLATIVE  ANALYST'S  OFFICE 

At  its  meeting  on  April  19,  1960,  the  commission  recommended  that 
the  Committee  on  Legislative  Aids  and  Services  explore  the  advisability 
of  civil  service  status  for  some  employees  of  the  Legislative  Analyst's 
office,  comparable  to  the  status  of  employees  of  the  Legislative  Counsel, 
and  that  the  Legislative  Analyst  and  Members  of  the  Legislature  be 
asked  to  present  their  views  to  the  committee. 

Findings 

The  committee  found  that  although  the  Legislative  Analyst's  office 
operates  in  much  the  same  relationship  to  the  Legislature  as  the  Legis- 
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lative  Counsel's  office,  tliero  is  a  considerable  difference  in  the  function 
and  staffin<r  needs  of  tlie  two  offices.  Whereas  tlie  counsel  was  estab- 
lished to  serve  to  some  extent  aj>encies  other  tlian  the  Lejzislatnre,  the 
analyst  and  liis  staff  operate  directly  under  the  Joint  Bud«ret  Connnit- 
tee  and  are  exclusively  legislative  employees.  In  addition,  while  the 
staff  of  the  counsel's  office  consists  principally  of  attorneys,  the  opera- 
tion of  the  analyst's  office  requires  a  staff  with  varied  experience.  The 
joint  committee  has  delegated  to  the  Analyst  the  power  to  make  staff 
appointments  and  prospective  employees  are  hired  on  the  basis  of  oral 
examinations,  academic  performance,  experience,  and  other  <|ualifica- 
tions.  The  llcxibility  of  the  i-ecruitment  procedure  makes  it  possible  to 
hire  at  various  levels  jiersonnel  of  a  liiyh  caliber  and  diverse  profes- 
sional competence  witliout  tlie  delays  of  civil  service  recruitment 
procedures. 

Personnel  attached  to  the  analyst's  office  are  employed  on  a  full  time 
basis  and  may  receive  most  of  the  frinjie  benefits  Avhieh  are  available  to 
civil  service  employees  such  as  participation  in  the  state  retirement 
plan.  Althou<:li  an  employee  may  be  dismissed  witliout  appeal,  the 
specialized  nature  of  many  of  the  positions,  such  as  those  which  i-eiiuire 
appearances  before  legislative  committees,  recpiires  flexibility  in  i)er- 
sonnel  procedures.  The  nonpartisan  character  of  the  employment  in- 
sures that  job  security  is  not  threatened  by  political  chanp:es  within  the 
Lejrislature,  and  employees  receive  compensation  commensurate  with 
equivalent  positions  in  the  state  civil  service.  The  relatively  hi<ih  per- 
sonnel turnover  within  the  office  is  for  the  most  part  the  result  of  hi<ih 
quality  staff  personnel  acceptinj?  more  lucrative  positions  in  other 
branches  of  state  service  and  elsewhere. 

Recommendafion 

In  view  of  the  above  findinjis,  it  is  the  recommendation  of  this  com- 
mittee that  personnel  of  the  Lefrislative  Analyst's  office  continue  to  be 
exempt  from  the  provisions  of  the  Civil  Service  Law. 

CONFLICTS  OF  INTEREST 

Tlie  connnission  also  considered  the  subject  of  conflicts  of  interest  for 
lefjislators  and  le<>islative  employees.  After  due  deliberation,  it  voted  to 
continue  study  of  the  problem. 
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I.    INTRODUCTION 

During  recent  years  various  committees  of  the  California  Legisla- 
ture have  given  considerable  study  to  the  improvement  of  legislative 
aids  and  services.^  One  of  the  areas  of  increasing  concern  has  been  the 
adequacy  of  reference  and  research  services  for  legislators.  In  Febru- 
ary 1960,  the  Joint  Committee  on  the  Legislative  Reference  Library 
requested  that  the  Citizens  Legislative  Advisory  Commission  undertake 
"an  objective  and  thorough  analysis  of  the  problem  of  creating  a  refer- 
ence service  which  will  meet  the  requirements  of  the  California  Legis- 
lature. ' '  -  The  committee  also  asked  for  an  investigation  of  the  Legis- 
lative Reference  Library  to  determine  whether  it  might  provide  the 
framework  for  a  broadened  base  of  reference  service  operations. 

This  report  has  been  prepared  for  the  Citizens  Legislative  Advisory 
Commission  in  response  to  the  joint  committee's  request.  The  study 
involved  (1)  an  examination  of  the  functions  and  operations  of  the 
Legislative  Reference  Library,  (2)  a  review  of  legislative  reference 
services  in  other  states,  and  (3)  an  evaluation  of  legislative  reference 
needs  in  California. 

The  study  was  conducted  throughout  much  of  the  year  1960.  It  be- 
gan with  a  review  of  recent  publications  bearing  on  California  legisla- 
tive services.  The  material  contained  in  these  documents,  which  are 
listed  in  the  Appendix,  provided  a  valuable  background  for  much  of 
the  analysis  in  this  report. 

Subsequently,  meetings  were  held  with  representatives  of  various 
agencies  now  providing  legislative  assistance  to  the  California  Legisla- 
ture including  research  personnel  of  legislative  committees.  The  serv- 
ices which  these  agencies  provided,  their  inter-relationships,  and  their 
contributions  to  a  legislative  reference  service  were  examined. 

Finally,  interviews  were  held  with  a  number  of  legislators  of  both 
the  Assembly  and  the  Senate.  The  purpose  of  these  interviews  was  to 
determine  how  legislators  viewed  their  reference  needs,  what  uses  were 
being  made  of  existing  services  including  the  Legislative  Reference 
Library,  and  what  improvements  they  recommended  in  the  present 
system.  These  interviews  were  very  useful  and  revealing  and  corrobo- 
rated manv  of  the  findings  of  the  studv  by  The  Maugore  Corporation 
in  1958.=^ 

This  report  does  not  attempt  to  set  forth  the  organization  and  ac- 
tivities of  the  various  agencies  now  providing  services  for  the  Cali- 
fornia Legislature.  These  have  been  well  described  in  some  of  the  pub- 
lications listed  in  the  Appendix,  notably  the  report  entitled  Legislative 
Assistance  by  E.  F.  Staniford. 

1  Some  of  the  fields  of  legislative  interest  are  set  forth  in  the  Second  Progress  Report 
to  the  Citizens  of  California,  Citizens  Legislative  Advisory  Commission,  California 
Legislature,  September  1958.  See  also  other  publications  listed  in  Appendix. 

^Progress  i?eport.  Joint  Committee  on  Legislative  Reference  Library,  California  Legis- 
lature, March  14,  1960,  p.  3. 

'  The  California  Legislator ;  A  Report  to  the  Citizens  Legislative  Advisory  Commis- 
sion, January  1958. 


(5) 

2— L-2706 


II.    THE   LEGISLATIVE  REFERENCE  LIBRARY 

HISTORY  OF  THE  STATE  LIBRARY  LEGISLATIVE  SERVICE 

Over  a  century  ago,  in  1850,  the  Legislature  establislied  a  State 
Library  in  the  Capitol  to  provide  a  reference  source  for  the  legislators 
as  well  as  the  public.  For  the  next  five  decades  the  State  Library, 
which  was  located  in  close  physical  proximity  to  the  Legislature,  pro- 
vided such  informational  services  to  the  legislative  branch  as  Avere 
necessary. 

In  1004,  however,  the  need  for  more  specialized  legislative  research 
assistance  became  recognized.  Ernest  Bruncken,  a  student  of  Charles 
McCarthy  who  had  pioneered  the  development  of  a  legislative  reference 
service  in  "Wisconsin,  was  assigned  the  task  of  creating  a  similar  unit 
within  the  California  State  Library.  The  purpose  of  the  newly  estab- 
lished Legislative  Reference  Section  was  to  provide  spot  information 
and  furnish  legislative  materials  to  legislators  upon  request.  This  sec- 
tion was  redesignated  the  Law  and  Legislative  Reference  Section  in 
1919. 

In  1928  the  State  Library  was  moved  to  its  present  building,  and 
the  Law  and  Legislative  Reference  Section  was  likewise  removed  from 
the  Capitol.  By  1931  it  had  become  apparent  that  the  new  arrange- 
ments were  not  fulfilling  the  needs  of  the  Legislature  with  respect  to 
convenient  library  service.  In  that  year  the  State  Library  suggested 
to  the  Department  of  Finance  that  a  branch  library  be  established  in 
the  Capitol  in  order  to  make  the  facilities  of  the  State  Library  more 
accessible  to  the  Legislature.  This  plan  was  not  instituted.  With  the 
period  of  depression  and  war,  no  other  changes  were  to  take  place 
for  another  two  decades. 

After  World  War  II  the  need  for  improvement  in  legislative  services 
again  became  apparent.  In  1951  the  State  Librarian,  the  Legislative 
Counsel,  and  a  representative  from  the  Assembly  Interim  Committee 
on  State  Reorganization  met  and  discussed  plans  for  imi)roving  the 
library's  service  to  the  Legislature.  Although  several  suggestions  such 
as  the  establishment  of  a  branch  library  and  a  messenger  service  were 
considered,  no  action  was  taken.^ 

During  the  period  between  1950  and  1955,  however,  the  State  Li- 
brary took  steps  to  improve  the  services  not  only  to  the  Legislature 
but  to  state  administrative  agencies.  In  1954  the  title  of  the  Legislative 
Reference  Section  was  changed  to  the  Administrative-Legislative  Ref- 
erence Section.  Other  states  and  such  organizations  as  the  National 
Legislative  Service  Conference  were  contacted  to  secure  advice  and  in- 
formation on  administering  and  stocking  a  reference  library.  The  rec- 
ords of  the  Administrative-Legislative  Reference  Section  revealed  that 
a  reference  service  in  the  Capitol  would  probably  be  Avell  received  since 
at  least  35  percent  of  the  legislators  had  used  the  services  of  the  sec- 
tion during  1956.''' 

*  Slgel,  J.  A.,   "Evolution  of  the  Legislative  Reference  Library  In  California,"  Neivs 

Notes,  California  Libraries.  Fall,  1959. 
•Ibid. 
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ESTABLISHMENT  OF  A  LEGISLATIVE  REFERENCE  LIBRARY  IN  THE  CAPITOL 

During  the  1955  Session  several  bills  were  introduced  concerning  the 
problem  of  legislative  reference  and  research,  and  an  Assembly  resolu- 
tion was  adopted  which  provided  for  a  committee  to  study  available 
research  facilities.^  In  1957  the  State  Librarian  requested  from  the 
Assembly  Committee  on  Rules  a  "small  room  near  the  legislative 
chambers"  to  be  used  for  a  Capitol  branch  librarj^  The  room  was  not 
granted  but  an  additional  library  position  to  "work  on  legislative 
studies"  was  requested  and  approved  in  the  1957-58  Budgets 

There  were  several  other  important  developments  in  1957.  The  first 
was  a  report  to  the  Legislature  in  March  by  the  Citizens  Legislative 
Advisory  Commission  which  stated  that  there  was  a  large  amount  of 
existing  information  and  research  data  which  was  available  to  the 
Legislature  which  would  be  helpful  in  the  consideration  of  legislative 
problems  but  that  there  was  a  lack  of  communication  and  knowledge 
in  regard  to  these  resources.  The  commission  recommended  that  a  ' '  sep- 
arate office  be  established  to  function  as  a  source  of  information  and 
to  co-ordinate  research  material  and  prepare  this  information  in  such 
form  as  to  be  readily  available  to  committee  chairmen  and  members 
of  the  legislative  bodies. ' '  ^ 

During  the  same  year  a  study  published  by  the  Bureau  of  Govern- 
mental Research  at  the  University  of  California  noted  the  lack  of  an 
adequate  legislative  research  staff,  the  inconvenient  hours  of  the  State 
Library  (8  a.m. -5  p.m.),  the  separation  of  the  library  from  the  Capitol 
and  the  absence  of  a  cross-reference  cataloging  system.  The  study  pro- 
posed that  "additional  staff  and  a  branch  office  in  the  State  Capitol 
would  go  far  in  enabling  the  State  Library  to  set  up  a  more  effective 
legislative  reference  service. ' '  ^ 

A  bill  was  introduced  in  the  1957  Session  which  would  have  estab- 
lished a  "Legislative  Reference  Library  in  the  State  Capitol"  and 
branch  libraries  in  major  cities  throughout  the  State. ^"^  Although  the 
bill  did  not  pass,  considerable  interest  was  aroused  with  respect  to  the 
creation  of  a  reference  library  in  the  Capitol.  Consequently,  during  the 
same  session,  the  Legislature,  recognizing  that  "the  availability  of 
necessary  factual  information  and  research  assistance  is  vital  to  the 
legislative  process,  and  such  information  and  assistance  should  be 
readily  available  and  accessible,"  directed  the  Joint  Committee  on 
Rules  to  establish  a  Legislative  Reference  Library  in  the  Capitol,  to 
be  staffed  and  operated  by  the  State  Library.^^  It  was  concluded  that 
the  State  Library  was  best  equipped  to  furnish  such  a  service  and  that 
it  was  consistent  with  its  functions  to  do  so.  The  purpose  of  the  Legis- 
lative Reference  Library,  as  stated  in  the  resolution,  was  to  make  avail- 
able to  the  Legislature  basic  reference  works,  administrative  agency 
reports,  interim  and  special  committee  reports,  and  selected  reports 
from  other  states. 

The  Administrative-Legislative  Reference  Section  of  the  State  Li- 
brary was  given  the  responsibility  for  the  actual  operation  of  the  Legis- 

6H.R.  197  ;  S.B.  1127  ;  A.B.  3539  ;  A.C.R.  96  ;  A.C.R.  52. 
'  Sigel,  op.  cit. 

^Assembly  Journal,  May  14,  1957,  p.  4552. 

9  Staniford,  E.  P.,  Legislative  Assistance,  Bureau  of  Governmental  Research,  Univer- 
sity of  California,  Los  Angeles,  1957,  p.  42. 
i»A.B.  2598. 
"A.C.R.  157,  May  3,  1957. 
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lative  Reference  Library.  During  the  1958  Budget  Session  it  provided 
a  consultation  service  which  consisted  of  a  legislative  research  librarian 
(the  position  created  in  the  budget)  operating  out  of  the  Legislative 
Counsel's  office.  This  service,  which  aimed  at  providing  liaison  between 
the  legislators  and  the  State  Library  and  spot  answer  type  information, 
answered  only  20  requests  during  the  month-long  session,  but  it  served 
to  publicize  the  resources  of  the  State  Library  and  was  well  received  by 
the  Legislature.  However,  the  question  of  providing  the  necessary  space 
in  the  Capitol  for  a  branch  library  continued  to  be  a  problem,  although 
it  was  generally  agreed  that  such  an  arrangement  was  desirable. 

Upon  completion  of  the  remodeling  of  a  number  of  offices  in  1958 
and  after  some  office  reassignments,  space  was  made  available  to  house 
the  library  adjacent  to  the  Assembly  Chambers.  The  Legislative  Refer- 
ence Library  commenced  operations  with  the  beginning  of  the  1959  Ses- 
sion. Staffed  by  the  Administrative-Legislative  Reference  Section  of 
the  State  Library,  the  Legislative  Reference  Library  began  with  a  per- 
sonnel complement  of  one  librarian.  During  the  session  two  additional 
part-time  personnel  were  assigned.  The  immediate  resources  available 
to  tlie  new  library,  in  addition  to  office  equipment  provided  tempo- 
rarily bj-  the  Assembly  Committee  on  Rules,  included  several  basic  ref- 
erence works  such  as  the  Book  of  the  States  and  the  World  Almanac 
and  a  limited  number  of  legislative  reports,  journals,  and  other  pub- 
lications. 

In  February  1959,  to  supervise  the  maintenance  of  the  Legislative 
Reference  Library,  the  Legislature  created  a  Joint  Committee  on  the 
Legislative  Reference  Library.  It  was  instructed  to  : 

"  *  *  *  ascertain,  study,  and  analyse  all  facts  relating  to  the  main- 
tenance and  the  improvement  of  a  reference  library  in  the  Capitol 
for  tiie  use  of  legislators,  the  cataloging  and  indexing  of  legislative 
publications,  and  the  furnishing  of  library  assistance  to  the  Legis- 
lature, including  but  not  limited  to  the  operation,  effect,  adminis- 
tration, enforcement,  and  needed  revision  of  any  and  all  laws  in 
any  way  bearing  upon  or  restricted  to  the  subject  *  *  *."i- 

The  committee's  staff  initially  consisted  of  an  executive  secretary, 
but  in  September  1959,  an  assistant  was  added.  On  behalf  of  the  com- 
mittee, the  executive  director  supervised  the  general  development  and 
maintenance  of  tlie  library.  During  1959  considerable  equipment  was 
purchased  for  the  library. 

Tlie  services  of  the  Legislative  Reference  Library  were  immediately 
utilized  by  the  Legislature.  Between  January  and  June  of  1959  over 
800  requests  were  received  and  approximately  2,000  legislators  and  leg- 
islative staff  per.sonnel  made  use  of  the  reference  materials  contained  in 
the  library.  By  the  end  of  the  session  the  catalogue  listings  of  legislative 
reports  increased  to  over  4,000.'^  At  the  end  of  the  first  year  of  opera- 
tion over  .'},500  requests  liad  been  serviced.^"*  At  present  the  library  is 
l)riniarily  a  reference  service  although  limited  research  tasks  are  per- 
formed at  the  request  of  the  legislators. 

"A.C.R.  40.  February  9,  1959. 
"  Slgel,  op.  cit. 

'•  Heport  of  the  First  Year's  Activities,  Joint  Committee  on  the  Legislative  Reference 
Library,  February  1,  1960. 
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At  the  conclusion  of  the  first  full  year  of  operation,  general  satisfac- 
tion was  expressed  with  the  operations  of  the  Lepfislative  Reference 
Library  as  a  library.  However,  the  Joint  Legislative  Reference  Com- 
mittee saw  the  need  for  broadening  and  extending  the  reference  and 
research  services.  It  concluded  that : 

"  *  *  *  the  California  legislator,  surrounded  as  he  is  with  the 
complexities  of  a  fast  growing  state,  coupled  witli  local  problems 
and  the  tasks  required  of  him  by  his  constituents,  needs  and  is 
entitled  to  a  convenient,  up-to-date,  centralized  information 
service. ' '  ^^ 

After  further  consideration  of  the  problem,  the  committee  initiated 
the  request  for  the  Citizens  Legislative  Advisory  Commission  to  study 
legislative  reference  services  for  the  California  Legislature.  The  com- 
mittee asked  the  Citizens  Legislative  Advisory  Commission  to  make  a 
report  available  in  sufficient  time  for  consideration  during  the  1961 
Session. 

^  Ibid. 


III.    LEGISLATIVE  REFERENCE  SERVICES 
IN  OTHER  STATES 

GENERAL 

Durinpr  the  20th  century,  the  increasing:  number  and  complexity  of 
problems  confronting  state  legislatures  and  the  -wide  range  of  subjects 
with  which  they  must  deal  has  occasioned  the  development  of  perma- 
nent legislative  assistance  agencies  staffed  b}^  professional  personnel. 
California  has  continually  been  a  leader  in  recognizing  the  growing 
need  for  specialized  legislative  assistance,  and  despite  some  gaps  in  this 
field,  has  established  a  greater  variety  of  legislative  service  agencies 
than  any  other  state. 

Among  the  various  states,  legislative  service  agencies  have  performed 
diverse  functions:  bill  drafting,  statute  revision,  budget  review  and 
anah'sis,  post  audit,  and  others.  The  comprehensiveness  of  the  services 
provided  has  varied  widely.  However,  the  oldest  and  most  universal 
area  of  assistance  has  been  legislative  reference. 

THE  EMERGENCE  OF  THE  LEGISLATIVE  REFERENCE  SERVICE 
FUNCTION  IN  WISCONSIN 

Legislative  reference  services,  which  first  emerged  as  a  function  of 
state  libraries,  were  instituted  on  a  limited  scale  in  New  York  and  INIas- 
sachusetts  during  the  last  decade  of  the  19th  century.^ 
However,  the  true  beginning  of  the  legislative  reference  movement  oc- 
curred in  Wisconsin  in  1901  when  the  Legislature  created,  by  statute, 
a  legislative  reference  section  in  the  State  Librar3^  The  purpose  of  the 
section  was  to  provide  a  working  library  for  legislators  and  to  assist 
them  in  the  drafting  of  legislation. 

At  present  the  Wisconsin  Legislative  Reference  Library,  situated  in 
the  Capitol  in  close  physical  proximity  to  the  Legislature,  performs 
three  main  functions:  (1)  bill  drafting;  (2)  indexing,  filing,  and  mak- 
ing available  information  on  a  variety  of  subjects;  and  (.3)  general  re- 
search. A  highly  selective  "working"  library  has  been  developed  over 
the  years  which  now  maintains  about  80,000  pieces  of  catalogued  ma- 
terial which  are  continually  kept  current.  These  include  a  file  of  clip- 
pings from  various  periodicals,  special  official  and  unofficial  reports 
and  studies  on  social,  economic,  and  governmental  problems,  papers  and 
theses  prepared  by  university  students  who  have  used  the  facilities  of 
the  library  in  their  research,  and  a  limited  number  of  books.  In  addi- 
tion, the  library  maintains  a  general  index  of  books  and  otlier  materials 
of  special  interest  which  are  available  tlirough  other  libraries. 

The  library  employs  both  librarians  and  research  workers  and 
attempts  to  anticipate  requests  for  information  by  maintaining  a  con- 
tinuous search  for  material  concerning  matters  of  current  interest. 
Since  the  legislators  have  little  time  to  peruse  the  material  themselves. 

Leek,   J.    H.,   Lcf/islativc   Reference   Work:   A   Comparative  Study,  University   of 
Pennsylvania,  Pliiladelphla,  1925. 
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the  staff  often  provides  summaries  on  various  subjects,  histories  of 
areas  of  legislation,  and  pro  and  con  arguments  on  legislative  proposals. 
The  scope  of  the  research  conducted  by  the  library  varies  from  pi-ojects 
requiring  only  a  few  minutes  to  those  which  extend  over  several  weeks. 
]ts  services  are  available  to  administrative  departments  and  the  gen- 
eral public  as  well  as  the  Legislature.^ 


THE  DEVELOPMENT  OF  LEGISLATIVE  REFERENCE  SERVICES 

By  1925  two-thirds  of  the  states  had  established  legislative  reference 
facilities,  although  during  these  early  years,  few  approached  the  effec- 
tiveness of  the  Wisconsin  experiment.  At  present,  48  states  provide 
some  service  in  the  form  of  specialized  reference  libraries  or  reference- 
research  agencies  such  as  legislative  councils,  although  the  adequacy 
of  these  services  varies  greatly  in  scope  and  quality.  All  but  four  of 
the  states  have,  in  practice,  extended  the  concept  of  legislative  refer- 
ence, either  through  the  medium  of  one  integrated  agency  or  by  the 
services  of  several  agencies,  to  both  "spot  research"  and  more  ex- 
tended research  reports  as  well  as  purely  library  reference  type 
information.^ 


THE  LIBRARY  OF  CONGRESS 

One  of  the  outstanding  legislative  reference  services  now  exists  in 
the  Library  of  Congress.  It  began  in  1914,  when  the  United  States 
Congress  appropriated  $25,000  for  a  reference  service  "to  gather, 
classify',  and  make  available  .  .  .  data  for  or  bearing  upon  legislation, 
and  to  render  such  data  serviceable  to  Congress  and  Committees  and 
Members  thereof."  The  Legislative  Reorganization  Act  of  1946  au- 
thorized the  establishment  of  a  Legislative  Reference  Service  as  a 
separate  division  of  the  Library  of  Congress  which  would  "...  assist 
any  committee  ...  in  the  analysis,  appraisal,  and  evaluation  of  legis- 
lative proposals  pending  before  it,  or  of  recommendations  submitted 
to  Congress,  by  the  President  or  any  executive  agency,  and  otherwise 
assist  in  furnishing  a  basis  for  the  proper  determination  of  measures 
before  the  committee  .  .  .  (and)  to  prepare  summaries  and  digests 
of  public  hearings  .  .  .  and  of  bills  and  resolutions  ..." 

The  general  staff  of  the  reference  service  is  organized  in  seven 
sections :  history  and  general  research,  American  law,  economics,  senior 
specialists,  foreign  affairs,  government,  and  library  services.  The  staff 
includes  lawyers,  economists,  political  scientists,  historians,  librarians, 
researchers,  and  analysts.  The  senior  specialists  are  appointed  in  a 
number  of  important  fields  such  as  conservation,  social  welfare,  public 
law,  etc.,  and  receive  compensation  commensurate  with  the  highest 
classification  for  research  consultants  in  the  executive  branch.  The 
service  has  become  the  principal  research  arm  of  Congress  and  provides 
spot  research,  drafts  of  speeches,  answers  to  constituents'  requests, 
and  a  variety  of  other  services  which  aid  the  individual  legislator  as 

2  Toepel,  M.  G.,   "The  Legislative  Reference  Library :   Serving  Wisconsin,"    Wisconsin 

Law  Review,  January,  1951. 

3  Council  of  State  Governments,  Book  of  the  States,  1960-Gl. 
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Avell  as  the  committees.^  It  also  undertakes  long-range  studies  of  sub- 
jects under  consideration  by  the  Congress. 

LEGISLATIVE  COUNCILS 

One  of  the  most  significant  developments  in  the  area  of  legislative 
assistance  has  been  the  emergence  of  the  legislative  council  movement. 
This  movement  was  partly  the  outgrowth  of  the  practical  need  for 
legislatively  controlled  fact-finding  agencies  and  partly  the  result  of 
the  general  trend  toward  strengthening  state  government  which  in- 
spired the  establishment  of  sucli  organizations  as  the  Council  of  State 
(iovernments  and  the  National  IMunicipal  League. 

Although  the  essence  of  the  idea  of  a  legislative  council  is  the  formu- 
lation of  legislative  programs  and  policy,  more  than  one-third  of  these 
bodies  have  developed  as  essentially  research  and  reference  agencies, 
and  many  perform  other  legislative  assistance  functions  such  as  bill 
drafting  and  fiscal  review.  Approximately  75  percent  of  the  states 
have  establislied  legislative  councils  or  similar  bodies  (sometimes 
termed  legislative  research  committees,  joint  legislative  council,  etc.). 
Despite  a  great  diversity  in  function  and  organization,  council-type 
agencies  are  usually  joint  committees  of  the  legislature  which  co-ordi- 
nate and  conduct  legislative  research  and  provide  continuity  in  the 
consideration  of  legislative  problems.  These  bodies  usually  maintain  a 
])ermanent  professional  staff  which  collects  data,  conducts  research, 
and  makes  impartial  analyses  of  problems  before  the  legislature,  al- 
though some  councils  have  depended  principally  on  the  services  of 
existing  state  agencies.  Approximately  one-half  of  the  states  which 
have  instituted  councils  have  followed  the  example  of  Kansas  and 
have  vested  in  the  council  recommendatory  powers  regarding  legisla- 
tive policy  while  others  such  as  that  of  Illinois  provide  essentially 
research  and  reference  services. ■'• 


CONCLUSION 

Particular  historical  circumstances  have  led  states  to  resolve  the 
problem  of  legislative  assistance  in  a  variety  of  ways.  The  diverse  solu- 
tions that  have  been  developed  demonstrate  that  the  problem  must  be 
dealt  with  in  the  context  of  the  needs  of  the  individual  state  and  viewed 
from  the  perspective  of  existing  services.  There  lias  been  no  uniform 
])attern  of  development  other  than  a  contimiing  attempt  to  meet  the 
increasing  demand  for  more  adequate  research  and  reference  services 
in  dealing  with  the  complexities  of  modern  legislation. 

*  Galloway,  G.  B.,  The  Legislative  Process  in  Congress,  T.  Y.  Crowell  Co.,  New  York, 
10.53,  pp.  407-409. 

■'The  most  recent  and  definitive  work  on  leKislative  councils  is  The  IjCgisUitive  Coun- 
cil in  the  American  States,  by  W.  J.  Siflin,  Indiana  University  I'ress,  1959. 


IV.    FINDINGS 

The  following  findings  and  recommendations  are  based  npon  inter- 
views with  legislators,  legislative  staff,  and  other  experts,  and  upon  an 
analysis  of  the  legislative  reference  library  and  research  activities  else- 
where, notably  in  the  State  of  Wisconsin  and  the  Library  of  Congress. 
A  number  of  the  recommendations  also  follow  and  bnild  upon  the  rec- 
ommendations of  the  Citizens  Legislative  Advisory  Commission  set  forth 
in  the  Second  Progress  Report  to  the  Citizens  of  California} 

LEGISLATIVE  REFERENCE  LIBRARY 

1.  Library  Services.  The  Legislative  Reference  Library  is  pres- 
ently performing  a  much  needed  and  useful  function  for  the  State 
Legislature.  With  minimum  staff  and  meager  financial  resources,  the 
library  has  succeeded,  during  the  two  years  since  its  establishment,  in 
providing  important  research  aids  to  legislators,  legislative  staff,  and 
administrative  personnel.  The  success  of  the  library's  operations  to 
date  is  reflected  in  the  large  number  of  service  requests  that  have  been 
handled  and  the  array  of  documents  that  have  been  catalogued. 

Despite  good  progress  in  library  operations,  however,  much  still  re- 
mains to  be  done  in  developing  the  library's  reference  resources  and 
files.  The  legislative  rules  have  not  yet  been  amended  to  make  the 
library  the  basic  depository  of  all  legislative  committee  reports  and 
other  official  proceedings.  Legislative  committee  files  are  not  being 
systematically  transmitted  to  the  library  upon  completion  of  com- 
mittee activities.  A  number  of  reference  volumes  still  need  to  be  added 
to  the  library's  collection.  The  library's  central  index  for  legislative 
documents  needs  to  be  broadened  and  extended.  These  improvements 
are  essential  for  effective  research  and  service  to  legislators,  but  they 
probably  cannot  be  undertaken  without  additional  personnel  and  fi- 
nancing. 

2.  Legislators'  Evaluation  of  the  Legislative  Library  and  Its  Serv- 
ices. On  the  whole,  legislators  who  were  interviewed,  warmly  sup- 
ported the  development  of  the  Legislative  Reference  Library.  Al- 
though some  legislators  and  their  assistants  have  used  the  service  more 
than  others,  none  of  those  interviewed  believed  that  the  service  was 
duplicatory  or  nonessential. 

Some  of  the  legislators,  however,  felt  that  the  reference  library's 
functions  should  be  broadened  to  provide  research  analyses  which  can- 
not be  undertaken  with  the  present  staff.  Several  believed  that  the 
reference  library  should  be  developed  to  complement  the  research  ac- 
tivities of  interim  committees  and  other  research  agencies.  General 
agreement  also  existed  that  the  Legislative  Reference  Library  might 
serve  as  a  clearing  house  and  maintain  liaison  with  other  research 


^California  Legislature,  September,  1960,  pp.  27-30. 
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agencies  in  the  State  Avhich  undertake  projects  of  significance  for  the 
Legislature. 

3.  Relationships  Between  the  Joint  Committee  on  the  Leg^islative 
Reference  Library  and  the  State  Library.  As  has  been  previously 
noted,  the  Legi.slative  Keference  Library  operates  under  the  jurisdic- 
tion of  the  Joint  Legislative  Committee  on  the  Legislative  Reference 
Library.  The  executive  secretary  of  the  committee  supervises  the  gen- 
eral library  establishment  for  the  committee.  The  library  services,  on 
the  other  hand,  are  provided  by  the  State  Library.  The  State  Librarian 
assigns  librarians  to  Avork  in  the  Legislative  Reference  Library. 

Although  relationships  betAveen  the  Joint  Legislative  Committee 
members  and  the  State  Librarian  have  been  co-operative  and  cordial, 
some  differences  in  outlook  and  jurisdiction  between  the  two  groups 
appear  to  exist.  The  Joint  Legislative  Committee  views  the  Legislative 
Reference  Library  as  a  staff  agency  of  the  Legislature  responsible  to 
tlie  Legislature.  The  committee,  and  many  other  Members  of  the  Legis- 
lature, believe  that  Legislative  Reference  Library  personnel  should  be 
available  to  provide  various  tj'pes  of  information  and  to  undertake 
fact-finding  and  short-term  research  services  for  the  legislator  on  a 
personal  basis.  In  particular,  assemblymen  who  do  not  have  adminis- 
trative assistants  look  upon  the  Legislative  Reference  Library  as  a 
means  of  staff  aid.  Some  legislators  have  expressed  doubt  that  employ- 
ees of  the  executive  branch  operating  under  civil  service  regulations  can 
function  effectively  and  with  sufficient  freedom  as  legislative  aides. 
Legislators  who  hold  this  view  also  feel  that  it  may  be  inadvisable  to 
have  an  agency  of  the  executive  branch  performing  reference  and  re- 
search services  for  the  legislative  branch. 

From  a  different  vantage  point,  the  State  Librarian  and  staff  see 
the  Legislative  Reference  Library  as  a  less  personal  and  more  institu- 
tional service  to  the  Legislature.  They  believe  that  the  best  progress 
will  be  made  if  the  librarians  operate  under  the  professional  standards 
of  the  State  Library.  Fui-thermore,  they  see  the  Legislature  gaining 
many  advantages  from  having  the  Legislative  Reference  Library  ad- 
ministratively tied  to  the  broader  resources  of  the  State  Library.  The 
State  Librarian  has  also  been  anxious  to  add  legislative  analysts  to  the 
Legislative  Reference  Library-  staff'  in  order  to  provide  some  additional 
research  services. 

4.  Staff  Relationship.  The  differences  in  outlook  and  responsi- 
bilities betAveen  the  Joint  Legislative  Committee  on  the  Legislative 
Reference  Library  and  the  State  Librarian  have  led  to  tensions  among 
the  staff.  The  supervising  role  of  the  Executive  Secretary  with  respect 
to  the  Legislative  Reference  Library  o^ierations  is  unclear.  The  librar- 
ians, as  staff  of  the  State  Library,  feel  obligated  to  report  to  the  State 
Librarian  and  not  to  the  Executive  Secretary  of  the  Joint  Legislative 
Committee. 

-■).  Co-ordination  of  Legislative  Research  Services.  The  entrance 
of  the  liCgislative  Reference  Library  into  the  reference  and  research 
sen-ice  field  complicates  the  pattern  of  research  co-ordination  for  the 
California  Legislature.  General  legislative  research  is  presently  con- 
ducted in  these  major  ways:  (1)  tlu'ough  interim  connuittees,  (2)  by 
the  IjCgislative  Analyst's  Office,  (3)  through  state  administrative  agen- 
cies co-operating  with  legislative  committees,   (4)   through  University 
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of  California  research  bureaus  and  institutes,  (5)  by  special  contract 
with  private  and  public  agencies.  No  legislative  committee  has  been 
assigned  the  responsibility  for  keeping  track  of  the  research  which 
is  assigned  to  the  various  agencies.  Furthermore,  no  other  point  of  in- 
formation or  clearing-house  exists  within  the  legislative  structure  where 
this  data  can  be  procured. 

Many  undesirable  consequences  are  resulting  from  the  lack  of  co- 
ordination in  legislative  research  operations : 

(a)  Considerable  research  is  duplicated  between  legislative  com- 
mittees and  other  agencies  engaging  in  legislative  research.  Although 
research  on  the  same  topics  by  committees  and  agencies  with  a  different 
focus  is  often  justified,  the  projects  are  frequently  conducted  in  the 
same  manner  so  that  no  new  benefits  are  derived.  If  legislative  commit- 
tees and  other  agencies  had  access  to  some  central  source  of  information 
in  planning  research  studies,  considerable  sums  of  money  could  be 
saved. 

(b)  A  poor  division  of  labor  results  among  legislative  research 
committees  and  agencies  so  that  research  projects  are  not  necessarily 
undertaken  by  the  unit  that  is  best  qualified  by  virtue  of  personnel  or 
previous  experience  to  do  the  work.  There  are  some  data  gathering 
operations  such  as  conducting  hearings  and  securing  testimony  that  a 
legislative  committee,  for  example,  can  do  better  than  a  university  re- 
search bureau.  On  the  other  hand,  the  research  bureau  might  more 
appropriately  undertake  the  long-range  research  project  involving  con- 
siderable library  work.  As  matters  now  stand,  little  attempt  is  made  by 
the  various  research  committees  and  agencies  to  complement  each 
other's  activities. 

(c)  Inadequate  exchange  of  research  inforinatioii  is  resulting  in 
poor  synchronization  of  legislative  needs  with  project  deadlines.  Proj- 
ects are  frequently  completed  after  their  greatest  need  to  a  legislative 
committee  has  passed,  more  often  than  not  because  the  research  agency 
learned  of  the  legislative  interest  in  the  topic  too  late.  No  systematic 
attempt  is  presently  being  made  to  assign  projects  to  legislative  com- 
mittees and  research  agencies  on  the  basis  of  whether  the  projects  are 
short-range  or  long-range  in  nature. 

(d)  Poor  research  liaison  exists  particularly  between  the  legislative 
committees  and  public  and  private  research  agencies  located  outside  of 
Sacramento.  None  of  these  research  bureaus  and  institutes  station 
liaison  personnel  on  a  regular  basis  in  Sacramento,  and  consequently 
they  are  not  as  close  to  legislative  research  needs  as  they  might  be. 
As  a  result,  the  Legislature  is  losing  the  opportunity  to  more  fully 
utilize  the  services  of  these  outside  research  agencies.  They,  in  turn, 
are  not  as  helpful  to  the  Legislature  as  they  could  be. 

(e)  The  lack  of  co-ordination  in  legislative  research  activities  is 
resulting  in  a  considerable  turnover  of  research  staff  and  loss  of  talent. 
Few  positions  with  any  degree  of  permanency  are  available.  This  makes 
it  difficult  to  attract  high-quality  personnel  to  legislative  research  posi- 
tions and  even  more  difficult  to  retain  good  people  who  frequently  view 
legislative  positions  as  transitional  employment.  Better  exchange  of 
information  among  legislative  research  committees  and  agencies  could 
foster  desirable  personnel  reassignments  when  research  projects  are 
completed. 


V.   RECOMMENDATIONS 

1.  Organization  and  Functions  of  the  Legislative  Reference  Library. 

To  fuiK'tioii  effectively  as  a  lej^islative  service  ajieney,  the  Leyislative 
Reference  Library  should  be  administratively  separated  from  the  State 
Library  and  operated  solely  under  the  jurisdiction  of  the  Legislature. 
The  functions  of  the  Legislative  Reference  Library  should  remain  as 
set  forth  in  the  resolution  for  its  establishment;  namely,  (a)  to  serve 
as  a  depository  for  library  materials  useful  to  the  le<iislative  process 
and  (b)  to  provide  reference  aiul  research  services  to  legislators  and 
le<iislative  staff.  To  provide  a  desi^rnation  more  in  keeping  with  its  func- 
tions, the  Legislative  Reference  Library  should  be  renamed  the  Legisla- 
tive Reference  Service. 

2.  The  Administrative-Legislative  Reference  Service  of  the  State 
Library.  The  Administrative-Legislative  Reference  Service  should  be 
retained  as  a  division  of  the  State  Library  to  provide  library  and  refer- 
ence services  for  state  administrative  agencies  and  to  maintain  liaison 
with  the  Legislative  Reference  Service  of  the  Legislature.  The  outstand- 
ing resources  of  the  State  Library  and  the  excellent  services  of  its 
various  technical  divisions  should  continue  to  be  made  available  to 
Members  of  the  Legislature  and  staff  through  the  Administrative- 
Legislative  Reference  Service  of  tlie  State  Library. 

3.  Joint  Committee  on  Legislative  Organization  to  Supersede  Joint 
Committee  on  the  Legislative  Reference  Library.  The  Legislative 
Reference  Service  should  be  placed  under  the  supervision  of  the  Joint 
Committee  on  Legislative  Organization,  and  the  Joint  Committee  on  the 
Legislative  Reference  Library  should  be  aboli.shed.  Though  the  Joint 
Committee  on  the  Legislative  Reference  Library  has  played  an  impor- 
tant role  in  the  establishment  and  operation  of  the  Library,  the  transfer 
of  these  responsibilities  to  the  Joint  Committee  on  Legislative  Organi- 
zation has  many  advantages.  It  places  an  imi)ortant  legislative  service 
agency  under  the  immediate  direction  of  the  chief  administrative  com- 
mittee representing  both  the  Senate  and  the  Assembly.  The  Joint  Com- 
mittee on  Legislative  Organization,  through  the  respective  House  Rules 
Connnittees  of  which  it  is  composed,  can  jirovide  better  liaison  between 
the  Legislative  Reference  Service  and  other  legislative  committees  and 
agencies.  The  Legislative  Reference  Service  can  in  turn  aid  the  Joint 
Committee  on  Legislative  Organization  in  keeping  abreast  of  research 
activities  and  maintaining  contacts  with  outside  research  agencies  such 
as  the  University  of  California  and  other  institutions. 

4.  The  Role  of  the  Joint  Committee  on  Legislative  Organization. 
In  order  to  maintain  close  contact  and  siirveillance,  the  Joint  C'ommittee 
on  Legislative  Oi'ganization  should  establish  a  subcommittee  to  super- 
vise tiie  Legislative  Reference  Service.  The  full  committee's  responsi- 
bilities should  include  the  following : 

(a)  Selection  of  the  director  with  the  approval  of  the  Legislature. 

(b)  Appi-oval  of  appointments  of  subordiiuite  staff'  nominated  by  the 
director. 

(16) 
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(c)  Formulation  and  approval  of  the  budget. 

(d)  The  maintenance  of  appropriate  liaison  with  other  legislative 
committees  and  research  agencies. 

(e)  The  preparation  of  an  annual  report  to  the  Legislature  which 
would  review  and  evaluate  the  activities  of  the  Legislative  Ref- 
erence Service. 

5.  Library  Functions  of  the  Legislative  Reference  Service.     The 

Legislative  Reference  Service  Library  should  be  a  basic  depository  for 
legislative  materials  which  should  be  available  to  legislators,  legislative 
staff,  and  persons  who  are  engaged  in  some  aspect  of  research  and  study 
of  legislative  activities.  The  library  should  continue  to  be  developed  as 
rapidly  as  feasible  with  suitable  facilities.  To  improve  present  opera- 
tions, the  recommendations  previously  made  by  the  Citizens  Legislative 
Advisory  Commission  should  continue  to  be  carried  out,  namely : 

"  (a)  The  legislative  rules  should  be  amended  to  make  the  Legislative 
Reference  Library  the  basic  depository  for  all  official  proceed- 
ings and  reports,  printed  and  typewritten  as  well  as  tapes. 

"(b)  The  rules  of  both  the  Senate  and  the  Assembly  should  be 
amended  to  require  that  all  official  files  of  both  standing  and 
interim  committees  should  be  deposited  in  the  Legislative  Ref- 
erence Library  at  the  close  of  each  session  or  upon  the  expira- 
tion of  the  committee.  The  staff  of  the  library  should  be  in- 
structed to  contact  chairmen  and  staff  of  former  committees, 
the  Legislative  Analyst,  the  Legislative  Counsel,  and  other 
legislative  agencies  to  secure  files  and  documents  in  order  to 
provide  as  complete  a  chronological  record  of  the  activities  of 
legislative  committees  as  possible.  Arrangements  should  be 
worked  out  to  protect  the  confidentialness  of  documents  where 
necessary. 

"(c)  The  Legislative  Reference  Library  should  establish  and  main- 
tain a  central  index  for  all  legislative  documents.  The  index 
should  list  libraries  or  other  services  where  legislative  docu- 
ments are  located,  if  they  are  not  available  in  the  Legislative 
Reference  Library. 

"(d)  The  library  should  be  provided  with  sufficient  funds  to  enable 
it  to  secure  and  maintain  current  basic  reference  volumes  to 
provide  an  effective  quick-answering  service  for  legislators  and 
staff. 

"(e)  The  Legislative  Reference  Library  should  maintain  a  file  of 
local  newspaper  clippings  such  as  is  now  maintained  in  other 
legislative  reference  libraries  to  provide  background  and  inter- 
pretative information  on  previous  legislative  actions. ' '  ^ 

6.  Reference  and  Research  Functions.  The  reference  and  research 
services  now  being  furnished  by  the  Legislative  Reference  Library 
should  be  broadened  and  extended.  The  following  improvements  should 
be  undertaken : 

(a)  The  Legislative  Reference  Service  should  become  the  central 
source  of  information  for  all  legislative  research  activities.  It  should 

'Second  Progress  Report  to  the  Citizens  of  California,  California  Legislature,  Septem- 
ber, 1960,  p.  29. 
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maintain  a  cnrrent  record  of  all  research  being  conducted  under  the 
auspices  of  the  Legislature.  In  addition,  it  should  maintain  a  file  of 
research  projects  being  undertaken  by  other  public  and  private  research 
agencies  on  topics  which  are  under  stud3'  by  the  Legislature. 

(b)  Within  the  limits  of  available  po'sonnel  and  resources,  the 
service  should  provide  quick  reference  information  and  undertake  short- 
term  researcli  projects  for  individual  legislators  or  legislative  commit- 
tees. The  data  or  reports  should  be  provided  in  the  form  which  the 
legislator  requests  and  where  necessary  should  be  maintained  confi- 
dential. For  long  term  research  projects,  or  projects  calling  for  highly 
specialized  personnel,  the  Legislative  Reference  Service  should  endeavor 
to  place  the  legislator  or  legislative  committee  in  contact  Avith  tlie  appro- 
priate University  bureau  or  research  agency  which  might  be  prepared 
to  undertake  the  assignment. 

(c)  The  director  and  the  staff  of  the  Legislative  Reference  Service 
upon  request  should  furnish  information  and  advice  to  the  Joint  Com- 
mittee on  Legislative  Organization  and  the  respective  House  Rules 
Committees  concerning  legislative  research  needs  and  the  merits  of 
specific  research  projects. 

7.  The  Directorship.  The  Legislative  Reference  Service  should  be 
headed  by  a  director  who  is  professional!}^  qualified  in  the  field  of 
legislative  reference  work  and  research.  As  has  been  noted  above,  the 
director  should  be  appointed  by  the  Joint  Committee  on  Legislative 
Organization  subject  to  the  approval  of  the  Legislature.  He  would  hold 
office  at  the  pleasure  of  the  joint  committee.  The  director  should  have 
responsibility  under  the  supervision  of  the  joint  committee  for  all  ac- 
tivities of  the  Legislative  Reference  Service. 

8.  Staffing.  The  Legislative  Reference  Service  should  be  staffed 
with  personnel  selected  on  the  basis  of  qualifications  and  merit.  It 
should  be  encouraged  to  work  in  close  co-operation  with  standing  and 
interim  committees.  As  the  Citizens  Legislative  Advisory  Commission 
has  noted,  the  service 

"would  constitute  a  small  pool  of  trained  personnel  upon  which 
committees  could  draw  for  staff.  Upon  completion  of  a  committee 's 
assignment  the  staff"  member  could  return  to  the  pool  and  work 
upon  pool  research  until  reassigned  to  another  committee.  This 
procedure,  if  followed,  would  provide  the  opportunity  of  develop- 
ing a  high-quality  permanent  staff  which  is  not  now  possible  under 
present  committee  processes  of  personnel  turnover.  Furtliermore, 
it  would  provide  savings  by  reducing  the  need  of  high-priced  con- 
sultant services  and  the  elimination  of  nonproductive  research  by 
poorly  qualified  personnel. 

"It  is  recommended  that  the  Joint  Committee  on  Legislative 
Organization  establish  procedures  which  will  provide  continuity  in 
emplovment  for  qualified  secretarial,  administrative  and  research 
staff. ''3 

9.  Physical  Location.  For  ease  of  contact  and  quick  service,  the 
library  and  informational  activities  of  the  Legislative  Reference  Serv- 
ice should  continue  to  remain  in  the  State  Capitol  Annex  cUise  to 
legislative  quarters.  If  the  service  should  outgrow  its  present  facilities, 

»Ibid.,  pp.  28-29. 
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members  of  the  staff  who  are  working  on  short-term  research  projects 
might  be  located  elsewhere  in  the  building.  There  are  distinct  advan- 
tages, however,  in  keeping  the  reference  staff  as  near  to  the  library 
facilities  as  possible. 

10.  Liaison  With  Outside  Agencies.  A  major  function  of  the 
Legislative  Reference  Service  should  be  the  development  of  liaison  rela- 
tionships with  public  and  private  research  agencies  located  outside 
of  Sacramento.  Many  of  these  agencies,  such  as  the  Bureau  of  Public 
Administration  (Berkeley)  and  the  Bureau  of  Governmental  Research 
(Los  Angeles),  have  a  distinguished  collection  of  materials  dealing 
with  state  and  local  government  which  would  supplement  legislative 
library  services.  They  also  employ  or  have  access  to  experts  who  could 
advise  and  consult  with  staff'  members  of  the  Legislative  Reference 
Service  on  various  research  problems.  Furthermore,  some  of  these 
research  bureaus  such  as  the  Bureau  of  Governmental  Research  in  Los 
Angeles  may  be  in  a  position  to  aid  legislators  who  reside  some  distance 
from  Sacramento  and  who  do  not  have  convenient  year-round  access 
to  Capitol  facilities.  It  would  also  be  desirable  to  station  a  staff'  member 
of  the  Legislative  Reference  Service  in  Los  Angeles  who  could  main- 
tain contacts  in  that  region,  who  could  provide  some  reference  service 
for  the  great  number  of  legislators  living  in  that  area,  and  who  could 
relay,  as  may  be  necessary,  legislative  requests  for  service  to  the  Sacra- 
mento otffce. 

11.  Legislative  Research  Service  Relationships  With  the  University 
of  California.  Some  special  mention  should  be  made  of  research  rela- 
tionships between  the  University  of  California  and  committees  and 
staff  of  the  Legislature.  The  University  of  California  is  the  State's 
major  institution  of  higher  learning  specializing  in  research.  As  a 
state  institution  it  is  obligated  within  the  limits  of  its  resources  to 
serve  the  government  of  the  State.  Over  the  years  the  university, 
through  its  departments,  bureaus,  and  institutes,  has  provided  much 
professional  assistance  and  performed  many  research  studies  for  the 
Legislature.  The  university  is  becoming  a  large  institution,  however, 
and  it  is  not  always  easy  for  legislators  or  staff  to  ascertain  the  types 
of  research  going  on  at  various  campuses  or  the  qualified  persons  who 
are  available.  Therefore,  to  strengthen  relationships  between  the  uni- 
versity and  the  Legislature,  the  university  should  be  encouraged  to 
designate  a  person  who  would  be  responsible  for  keeping  abreast  of 
research  programs  within  the  university  that  are  of  significance  to  the 
Legislature  and  who  would  serve  as  a  liaison  representative  to  the 
Legislative  Reference  Service  and  other  agencies  and  committees  of 
the  Legislature.  Such  an  arrangement  would  go  far  toward  enhancing 
the  contribution  which  the  university  could  make  not  only  to  the 
Legislature  but  to  the  entire  State. 


VI.    CONCLUSION 

Over  the  years  the  State  of  California  has  developed  an  outstand- 
ing array  of  services  to  aid  legislators.  Agencies  such  as  the  Legisla- 
tive Counsel  and  the  Legislative  Analj-st  provide  legal  and  fiscal  serv- 
ices that  are  unsurpassed  in  any  other  state.  However,  the  lack  of 
well-developed  general  research  and  reference  facilities  constitutes  a 
major  need  in  the  present  system  of  legislative  assistance.  The  improve- 
ment and  broadening  of  the  functions  of  the  Legislative  Reference 
Library,  as  proposed  in  this  report,  would  supplement  the  services 
of  existing  agencies  without  duplicating  or  infringing  on  their  field 
of  activity.  A  comprehensive  and  well-organized  legislative  reference 
service  would  go  far  toward  increasing  the  effectiveness  of  the  legisla- 
tive process  in  California. 
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